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'ACTION ON DOMESTIC JUDGMENT—Action whether and when maintain- 
* able—Civil Procedure Code, S. 47—Limitation 


AGRICULTURAL LEasgz—Notice to quit—Period of—Law applicable see 
ABPEAL—Decree in favour of party—Adverse finding—Jurisdiction of 
Court to entertain appeal 


Devaswom— All uralars party appellants—Death of one— Legal 
representative not brought on record—Effgct—C. P. Cade, O. 22, 
Rr. 3 and 10 
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m Partnership—Suit for dissolution and accounts—Decree for fixed 
amount—Appeal by defendant partners—Death of one—Legal 
representatives not impleaded—Effe&t 

Respondent dead at the time of presentation—Procedure— 
Amendment of cause title—If enough T 

BILL OF SaLE—Thavanai—Meaning of ~Credit period—Rule of construc 
tion iy 

CARRIER—Bill of Lading—Clause “ weight, description and contents 
unknown '’—Loss of goods—lIf carrier liable 

CIVIL PROCEDURE CODE, S. 10—Scope of— Matter in issue—What is— 
Some issues alone common—Importance of issue stay if can be 
granted —Intention of Legislature ce 

——-S, 11—Claiming under the same title—Prior suit by temple 
against mortgagor—Auction sale by mortgagee and parties—If ttle 
found in prior suit res-judicata 

S, 1i1—Hindu Widow-weAllenation—Suit by reversioner for 
declaration of its invalidity—Death of Widow—Subsequent suit for 
possession —Bar ‘ae 

————S, 11, Expl, IV—Suit by agent against principal—Principal’s 
claim for damages—Equitable set off—Failure to plead—Effect~ If 
bars fresh suit ons 

————S. 47 and O. 21, R. 2—Agreeinent prior to decree not to execute 
same in certain events—Plea in execution—If allowed Perr 

———S. 47—Bar of suit—Parties -Meaning of—lf applicable to judg- 
ment-debtors interse 

——Ss. 47, 151 and O. 21, R. 90—Second Appeal—When lies— 
Order under inherent jurisdiction—Sale contrary to order of Court, 

———Ss, 92, 115—Trustee of temple—If can sue for removal of other 

a trustees and for scheme—lInaterference in revision nee 

——-——S, 98—Difference of opinion among members of the bench hear- 
ing a moffusal appeal—Chartered High Court—Whether confirming 
judgment prevails as the opinion of the District Judge-~Letterg 
Patent, Cl, 36 


——-S. 109—Libel action—Quantum of damgges—Questian 8f fact 

—Costs in criminal litigation—Not to be taken into account dei 
S. 105—Affecting the decision of case—Meaning of—Order 
setting aside ex parle decree—Propriety of—If open to attack in 
appeal ° 
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CIVIL PRoORDURE CoDeE, S. 110— Leavo to appeal—-Company— Widing up 
—Petition by secured creditor—Secarity for more than Rs. 10, 000—, 


SubJect-matter of appeal S see 


—— §,. 110, cl. (2)—Suit in ejectment and for mesne profte—Flea, ft 
occupancy rights——Darmilla minor inam— Value of land with mesne 
profts— Value of subject-matter 


—————§, 115—Amendment of plaint—Refusal to order—interference, 
Tod 115 and O. 9, R. 9—Dismissal for default—Setting aside ‘Sas 
°” a matter of grace '’—Interference—Decree passed after trial—Effect. 


—-——S, 115— Errors in decree—Not noticed in appeal—Amendment— 
Powers of Appellate Court— Refusal to correct—Interference 


S. 135— Exemption from arrest-——Arrest under prior warrant— 
Attendance at Court—Nature,of—Second arrest if legal—Appeal 


—————S§, 146, O. 1, R. 10 and O, 22, R. 10—Suit for partition—Share 
awarded in trial Court—Reversal in appeal—Transfer of rights 


pendente lite—Second appeal in forma pauperis—Death of appellant 
—Transferee if can continue appeal ẹ 

——S. 151 and O. 41, R. 23—-Order of remand—Inherent power— 
Powers of Court—Order if appealable 

—— 8, 153—Appeal against dead respondent—Amendment of cause 
title—If to be allowed—Procedure @.. 

CIVIL PROCEDURE CODE, O. 6, R. 17—Amendment of plaint—Appeal— 
Deliberate omission to amend in trial Court—New issues and fresh 
evidence has 

——O. 21, R. 16, Pro. 2—Applicability—Mortgage decree—Joint 
judgment-debtors—Transfer to one—Effect 

———0. 21, R 35—Ejectment decree— Obtaining of formal delivery— 
Suit for possession —Maintainability 

—~--——O. 21, R. 63—Costs incurred in attachment proceedings—Power 
of Court to order ia 

——O. 21, R. 66—Order fixing sale proctam&tion— Nature of. 
Appeal ses 

— —O. 21, R 89—Setting aside sale pplicddoee Necessity for— 
Lodgment depositing amount—If sufficient 

———— 0. 22, R. 10—Applicability—Suit for redemption by stani—Death 
of stani—~Melcharthdar from successor—Application to come on 
record as plaintiff—If maintainable 

———— 0. 38, R. 3—Presentation of application—If to be made to judge 
—Presentation to Sheristadar if proper—Madras Civil Rules of 
Practice, R. 14—If ultra vires 

O. 33, R. 15—Application for leave to sue ın forma pauperis— 
Notice to other party—Dismissal for default—Effect—If bars suge- 
quent application on same cause of action “a 

——— 0O. 34, R. 14—Mortgage and lease back—Snuit on lease fee 
arrears of rent —Sale of equity of redemption—If valid—Prior order 
for sale—Failure to object —Estoppel 

———0. 38, R. 5—Attachment before Judgment—Property in Agency 

«x wact—Power of Ordinary Civil Courts 

———-O. 41, R 22—Applicabil#y—Appeals from the Original Sme— 
Memorandum of Cross-Objections oe 

O. 41, Rr. 22 and 12—Crogs objections—Notice in Form VI A 

Memo, filed more than :one{month afterjservice—lIf in time 
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Crvti PROCEDURE CODE—*O. 45, R. 7~—Security for costs—*Immoveable 
property— Granting of certificate—What is—Apphcation when to be 
made® n 


O. 47, R. 1—Different view of the law by higher authority—If 
@ good ground for review—Execution sale—{Uegality — Limitation 
Act, Arts. 166 and 181— Which apples 

———~Sch. II, paras. 1 and 15— " Parties interested "”— Meaning o} 
—Relief if should be claimed—Effect ot party not joining—Award— 
elf to be set aside—Order under O. 23, R 1 after award—Legality of, 


CoMPANY — Shares —Application under condition—Alotment in the usual 
course Right and liabilities of parties 

—— Winding up—Creditor claiming under mottgage—Debt disputed 

: —Petition if maintainable 

ConTract—Breach—~Suit for damages—Failure to take delivery— Actual 
custody of goods by plaintiff not guecessary—Abllity to deliver 
sufficient 

———— Breach —Suit for damages— Rejection of goods on specific ground 
— Vendee if can support his action on other grounds 

———— Enfagceability— Right of third parties—Rule and exception— 
Equity 

—-— Sale of goods—Title when passes-—-Goods sent by Railway in 
vendor's name— Railway receipt passed to Bank--Damage in transit 
Liability 

CONTRACT OF SERVICE—Employment as school master—School taken 
over by Municipality—-If service of teachers transferred—lIf notice of 
termination af service necessary by Municipality 


CONTRACT ACT (1X oF 1873), S. 39—Vendor and Vendee—Advance paid 
by Vendee—Refusal of Vendor,to convey property—Vendee, if can 
put an end to the contract an@ claim refund of advance—Such a suit 
if cognizable by 2 Court of Small “Cayses-~Provincial Small’. Cause 
Courts Act (IX of 1887) sch, Il, Art. 15—Vendee if entitled to interest 
—{nterest Act (XXXII of 1839) 


S, 74—Mortg age—Simple interest—On default compound interest 
at same rate—Ii penal 

S. 74—Penalty—Question of law—Partition among brothers— 

Annuity in lleu of share—On delat regular share to be given— 

Relief against 

S, 74 ills. (f) and (g) Chitfund—Default in paying instalments— 
Clause making whole payable—Penalty 

Court Fess Acf (V oF 1922)—Suit for maintenance—Valuation at time 
of appeal~ Forum of appeal ee 

——-§, 7 (iv) a—Suit for declaring will by last owner was a forgery 
—~If a suit for cancellation 

$. 7 (iv) (b)—Joint family—Suit for partition—Share not denied 
—Constructive possession—Nature of —Test ew 

m ——-8, 7 (v) and Sch. II, Art. 17 (b)—Durga—Shit for declaration of 
sajjadanashinship and for possession—Court-fee 

em SCH, I], ART. 17-A—Suit to declare alienagion invalid—Alienee 
given credit for consideration paid—Appeal by alienee attacking 
declaration and claiming chargeg-Court-fee 
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COURT FEES Act, 1870 5-SCHEDULE II, ART. 17, CL. (VI)e—Suit ander sec. 
92 of the Civil Pro. Code for scheme and for accounts agains? trus- 


tees and to direct them to pay the trusta sum of money—Court-feep 


payable on the plaint—Civil Pro. Code, S. 115—Interference in refi- 

sion on tbe questlon of Court-fees at an interlocutory stage 
CRIMINAL PROCEDURE CODE, Ss. 145 AND 523 —Crops taken possession of 

by Court— Dropping of proceedings—Order directiog return to one of 


® the farties—Propriety of —Procedure dee 
—— —-S. 145—Order under—Revision against—Power of High Court 
to award Costs zis 


~—————S. 162— Difference between old and new section—Evidence Act, 
S. 27, if Superseded by S. 162, Cr. P. Code wie 
——-——S. 162—Inquest report—eGrant of copies to accused—Dnty of 


Magistrate ove 
———S:, 195 AND 476—Complaint—Chief Judge of Small Cause Court 
—Appeal — Where lies—Orginal Side or Appellate Side ner 


——§S, 357—Rules framed under —SegSions Judge— Evidence of wit- 
ness recorded by typist—Irregularity—Prejudice to accused 

Ss. 438 AND 439-—-Enhancement of sentence passess by Ses- 
sions Judge—Whether Dt. Magistrate competent to make reference 
in respect of such sentence ki 

~~———S. 476—Complaint by Sessions Judge against witness for perjury 
—What it should contain ‘as 

DECREE—Setting aside of—Nature of fraud to be proved—Facts false to 
the knowledge of plaintiff—If sufficient ian 

DEED—Construction—Maintenance—Paddy fixed—Price in lieu of—If 
market value can be claimed 

Construction —Mortgagee’s covenant with mortgagor— Payment 
of rent in kind—Money value fixed—Redemption—Market value at 
the date of redemption to be taken b à 

EASEMENTS ACT, S83. 13, 15—Easement of necessity*~ Period of enjoyment 
—If can be tacked on to acquire easement by prescription 

ELECTION —Municipal Council— Preparation of electoral roll—Objections 
—Revising authority —Powers of—-Finality of electoral roll—Objec- 
tion petition in Court questioniag validity of election—Madras Dis- 
trict Municipalities Act (V of 1920)—Rules framed under — Rules 8 (e) 
— Effecteof 

EvIpENCE—Admissibility—Hearsay evidence— Will alleged to be lost— 
Person with whom original deposited dlive —Not examined —Witness 
speaking to hearing it from such person 

EVIDENCE Act, S., 32 (5)—Inam proceedings—Statement and pedigree 
filed by Hindu widow—Signature of nephew—If admissible—3pscial 
means of knowledge—Proof of—Entries in Inam Register—If ad- 
missible 

S, 92—Sale-deed—Statement that there is no encumbrance— 
Knowledge of encumbrances—Oral evidence as to—Admissibility ... 

gyae S, 108-< Date of death—Presumptio 1 regarding —Person missing 











for 26 years $ n 
Execuror—Will by Hindu in the moffussil—Powers of executor — Pro- 
bable not takeu— Effect M 


GRANT—Construction—Pre-settlement service grant—If one in lieu of 
wagos or burdened with service—Tests of determining -Presumption. 
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GUARDIANS AND WARDS Agt, Ss. 19 AND 25~Application by Hindu father 
to bê appointed or declared guardian of minor child—Maiotainabi- 
lity—Child in the custody of maternal relations from date of birth— 
Action®f can be taken under S. 25 


HABEAS CoxPus—Writ of, when issued—Mi{nor—Guardianship—Remo- 


. val from 


NINDU LAw—Inheritance—Adoption by a widower—Right of the adopt- 


ed son to succeed to the properties of the relations of the deceased® 


à wife of the widower 


—— ——1nheritance— Daughters—Division interse—Rights of survivor- 





ship bee 
————Joint family—Suit agaiust manager and junior members—Com- 
promise with manager—Effect ° i 
Marriage—Form of~Approved or unapproved—Absence of 

money consideration— Exchange ee 
———-Partition— Partial partition—Suit for-—Maintainability—Limits 
of principle—Tenants in common ° oe 


—~—-Religious Endowment—Trusteeship~—Succession—Heirs of 
grantee—Turns of management—Provision for—Hindu widow— 
—Accumuiations from savings of husband's estate—Accretion—Suc- 
cession to shridhanam—Husband’s heirs—Illegitimate sons of a 
Sudra, whether entitled 

——--—Reversioners Guardian of Minor—Powers of—-Estoppel—Sur- 
render— When valid 

— — Widow—Alienation—Fifty years old—Recilal in document— 
Admission of plaintiff 

INAM-—Enfranchisement—Karnam service lands in proprietary estate— 
Powers of Government in disposal—Grant of patta to other than 
Karnam— Effect of patta 


Musician service im temple-—Sale by inamdars effect of—lIf 
vold—Public policy 

Resamption—Darimila service inam—-Burden of proof—No 
evidence when and to whom granted—Presumption as to waram 


Resumption—Issue of ryotwari patta—Levy of assessment—Re- 
sumption declared—Ultra vires-—Suit for refund of assessment— 
Contract Act, Ss. 20 and 65. Revenue Recovery Act, S. 59—Bar 

INCOME-TAX AcT (II OF 1922), Ss. 31, 32 AND 66— Levy of income-ta&— 
Guaranteed profits of Nidhi—Subsequent decision of High Court that 
profits not taxable~Application for refund—Refusal—Application to 
High Court to order Commissioner to state case—Maintaiuability ... 

INSOLVENCY—Adjudication—Act of insolvency—Transfer of property in 
trust for creditors assent of creditors-—-Effect of 

——*>——-Suit by unsecured creditor for money due— Defendant becoming 
insolvent pendente te—Official Receiver -If can be impleaded— 
Civil Procedure Code, O. 1, R. 10 and O, 22, R. 10—If applicable ... 

INTEREST ACT—Demand what amounts to—Headline in a trademan’s 
bill—Acceptance of bills-——Effect e 


LAND-HOLDER*AND RYOT—Land acquisition Act—Compensation for land 
on the basis that land is fit for building purposes—Excess compensa. 
tion over value as agricultural land—Right @f ryot to share in such 
excess compensation 
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° LANDLORD AND TENANT—Covenant to sink well — Breach of—If. entitles 


tenant to put an énd to tenancy a nt 
LEASE—Grant by a Hindu member —Fresh lease by Wado = vO ae 
of —Effect—Revivor of prior grant—Registration gis 


LETTES PATENT, Cl. 12— Lands in the moffusal dedicated to charity— 
Accounts of charity to be at Madras for three months every year for 
inspection—Snuit for removal of trustee and accounts on the Original 

e side—Suit whether one for land 

Cl. 15—Application granting leave to sue in forma pauperss— 
Appeal against— Whether lies—-Whether order, a '' Judgment "’ 

LIMITATION ACT, Ss. 4 AND 12—Time for obtaining copies—lInterval 
between judgment and application for copy—lIf can be dedueted— 
Vacation time 

—— —.8. 12 (2)—Party applying for Copy of judgment and decree at 
different times entitled to a deduction of time spent in obtaining 
both Sai 

——- —Àrts, 7, 102— Malabar Kariasthan—If a household servant—Suit 
for wages— Limitation 

Arts. 36, 132—Mortgage of Land and House—-Subsequent sale of 

House by Mortgagor—Demolition of house—Suit by Mortgag@e— 

Decree ~Form of 

Arts. 44 and 144—Alienation by guardian of minor—Suit to set 
aside more than three years after majority—Bar 

—— ——Art. 47—Applicability proceedings under S. 145, Cr. P. Code— 
Effect of—Suit for possession— Limitation 

Art. 62—Hudi collections— Permanent lease suit to set aside— 
Dismissal by trial court but allowed in appeal—Suit for collections 
during pendency of prior suit—Cause of action 

—— —~Arts. 64, 116 and 120—One document cgntémplating execation 
of another document—Decree of Court<-Suit on decree—Whether 
lies —Limitation—Decree—-Construction—If declaratory or execu- 
table 

—— — Arts. 97, 83—-Agreement to enter satisfaction—Failure—aApplica- 
tion to enfarce—Dismissal of—Realisation in execution afresh— Suit 
for refund— Limitation 

LIMITATION®ACT, ART. 125—Hindu Widow—Sham mortgage—Decree and 
purchase by mortgagee—Suit for declaration of invalidity—Limita- 
tion ave 

— Art. 132—Vendor’s lien—Execution of registered debt bond by 
purchaser— Money payable on a third person attaining majority-*-Suit 
to enforce—Limitation eee 

————Arts. 137, 138—Auction sale—Purchaser—Suit for possession 
property alienated pending attachment—Effect—Limitation—Civil 
Procedure Cade, S. 64 

—— —Arts. 139, 144——Lease—Holding over—Non-payment of rent— 
Representafive of lessee—Tyansfer of Property Act, Ss. 111 and 116— 
Effect of—Evidence Act, S. 116—Estoppel Gee 

— ~—Art. 181~ Application for ‘final mortgage-decree—Time when 
commences to run—Suspensfon of limitation—Suit for declaring in- 
yalidity of mortgage-—~Pendency of— Effect é 
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LIMITATION ACT, Art. 182 (5)—Execution petition return for amendment— 
ee eee extends limitation—Petition rejected as barred 
—If gtep-in-aid 

Lis PENDENS—Applicabllity of —-Mortgage suit—Purchaser under a sim- 
ple money-decree after preliminary decree but before sale—Posi- 

® tion of ene 

MADRAS DISTRICT MUNICIPALITIES ACT (V OF 1920)—Conviction for dis- 


obedience of notice under S. 219 (1)— Whether Court can interfere® 


with Chairman’s discretion revision against acquittal 


iene Riles framed for the preparation of Electoral Rules, R, 8 (e)— 
How for binding in election enquiries—Order directing evidence as 
regards candidate's right to be on the rollsa—Civil Procedure Code. 
S. 115 > 

¿ — Ss. 92, 350 and Sch. IV, R. 16—Tax on companies basis of calcu- 
lation, R. 16 and proviso—Applicability—Suit for refund and declara- 
tion of liability—Maintainability —Limitation Act, Art. 62 

Rules under—Rr. 7 (1) and 23 (a)—One of two candidates with- 

drawing candidature by letter—No poll taken—Election petition 

impeaching letter as forgery—If maintainable 








MADRAS Esfates LAND ACT, CH. XI- Proceedings under—Desapandya 
inams in the Pittapur estate—Entry as part of estate—Suit challeng- 
ing nature of inams—If concluded in assets ati Permanent Settlement 
—Reversal of decree in favour of non appealing partles—If proper 


--—— ——Ss. 187, 24, 30 and 32—Rent—Enhancement of—Agreement of 
parties—Validity—Intention of Legislature me 
Mapras LOCAL BOARDS ACT (XIV oF 1920) Ss. 35, 57—Scope and appli- 
cability—Election of Vice-President of District Board—President of 
Taluk Board vacating seat—Subsequent restoration effect—lIf still ex- 
officio member of Distri Bpard—Voting for electlon-—Question of 
his right to vote if can be inquired into—Fresh election ordered— 
Discretion Interference me 
—— ——§, 55—Member of village panchayat—If an Honorary Magistrate 
— Disqualification for election—Madras Village Courts Act, Ss. 76, 77. 
—— — Ss. 170, 171, 175, 179— Market— What is—Market opened before 
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° REMINISCENCES OF THE BAR* 





BY 
Sır P. S. SIVASWAMI ÅIYAR. 


IN’ the years when I was a law student (1822-1883) 
there was no separate Law College ; there was only a law class 
attached to the Presidency College and there was only one 
professor. The first professor we had was Mr. Shephard, 
who afterwards held more distinguished positions. We were 
not obliged to spend the day i in the College. The law class 
was held only for an hour in the evening and for about 3 or 4 
hours a week. We used to go to the law class and sign the 
attendance register which was kept downstairs below 
the place which was then used as the Chemical 
Laboratory of the Presidency College; and once 
we signed our names in the register, our obligation 
to attend was discharged. . Whether we went upstairs and 
attended the lecture or not was,left to our own sweet will and 
pleasure. I must confess that looking back at my conduct as 
a law student, I was far from being an exemplary student in 
point of College attendance. I shall not go so far as to say 
that I was a bad student in other respects, but in the matter 
of attendance at the class I was no better than the rest. ° 

One of my best friends in those days was the late Mr. V. 
Krishnaswami Iyer. We became friends in the year 1877 when 
we were both fellow-students in the S. P. G. College at Tanjore 
in the Matriculation Class, and we stuck to each other for at 
least ten years. We were in fact regarded as inseparables 
and Mr. Thompson, the then Principal of the Presidency 
College, once called us the Siamese twins. He was sure of 
finding the one wherever he saw the other. What ewe both 
did was, we ° signed our names inthe register and went 
away to the beach. We spent an hour, there, and at the end 
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of the hour went home. I do not say that the hour we spent Y 
on the beach was unprofitable. Far from that. [am sure 

it improved our health. I am sure that the los$ we sustained 

by abstaining from the lectures was also not very @rious, be- 
cause much depends upon the manner of the lecturer, whether 

he is able to make his lecture interesting. ° 


e So far as my law-student days were concerned, it 
was a misfortune that the three gentlemen who held, 
the Professorship during my time were all distinguished 
by their unattractiveness of manner. Mr. Shephard had 
a very peculiar edelivery; we could hear only 
the accented syllables and not the others. It was sore- 
what of a trial to be obliged to listen to him, whether as law 
professor or later on when we had to deal with him in a higher 
sphere ; so that, for the life of me, I cannot say what there 
was in Mr. Shephard’s lectures, whether he did justice to his 
subject or not, whether it was interesting or not 4 for I can 
assure you that I have no recollection of having seriously at- 
tended any of his lectures. He was succeeded for a time by 
Mr. Mitchell, who was then one of the leading barristers in 
Madras with a good Chamber practice. Mr. Mitchell had 
also an equally unattractive manner. It was not so much 
that his delivery was bad as that he was always looking absent- 
minded. He never looked at the students, he never looked 
in front or this side or that, but atwdys looked down upon the 
table. It was very difficult t6 get up sufficient interest to be 
able to sit for an hour inhis-class. So, we dealt with Mr. 
Mitchell in the same way as we dealt with Mr. Shephard. 
Then Mr. Mitchell went and we had a third professor, Mr. 
P. D. Shaw, whose name you are not likely to have heard. He 
was a man with a large beard, and most of his words were lost 
in his beard, and his delivery was ineffective. Thus, whether 
it was due to our own unworthiness or really due to the defects 
of our professors, it must be confessed that thé students did 
not owe very much to their professors. And perhaps here 
is an advantage in that, that it throws a student back on his 
own resources. Though we made this far-from-exemplary 
use of our time at the Law class, we devoted all our time to 
law-study at home. «At any rate, speaking for myself and my ° 
friends, whether we were benefited by the lectures or not, so 
far as the results went, we were not very much affected by 
the fact that we had lost the advantage of the lectures. 
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NN In those days, the strength of the law class was very much 
less tha? it isnow. l think there might have betn about 80 or 
100 in eagh class. In those days, officials were also permitted to 
put in their attendance, get their certificate of attendance and 
go wp for the examination later on whenever it suited their con- 
vepience. That very largely added to the number of law 
students. There might have been about a hundred, bue all 

edid, not mean serious business. It was only 
some of them, about 50 per cent. perhaps, that meant to go 
up for the examination. I think in the year I went up for 
examination eighty or so appeared for the examination and 32 
passed. 


After the examination was over, we had to choose whe- 
ther we should become apprentices or go to the mofussil and 
settle down there as Vakils. As for myself and several of my 
friends, we decided to become apprentices here. The 
number of apprentices in those days could not possi- 
bly: have been anything like what I find now. I understand 
that the number now is 150. Seeing that there were only 32 
that passed in my year, it could not have been even a fifth of 
the present number, and therefore the difficulty in find- 
ing masters under whom to serve as an apprentice was pro- 
bably very much less in those days than itis now. At the 
same time, I do not beljeve that the choice of a master was 
very much influenced by the right sort of considerations. | 
believe a number of perfectly irrelevant or immaterial consi- 
derations entered into the decision as to whom you 
were to serve under. I suppose the choice of a master in that 
respect is not altogether a singular incident in one’s life. Our 
marriages are, I believe, contracted in the same way.* I do 
not suppose people enter into marriages with any regard to the 
only considerations which ought to influence them in their en- 
tering upon one of the most important chapters of a man’s life. 
So far as I was concerned, I can tell you what my motives were 
which influenced me in the choice of a master, and I may tell 
you also what I thought were the considerations which influenc- 
ed some of my friends. 


e In those days also there. was a pretty fair 
cleavage of fhe profession into different classes even among 
the Vakils. There were of course the Barristers and among 
the Vakils, there were Appellate Side practitioners, there were 
the Original Side practitiorfgrs, and there were also Small 
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Cause Court practitioners, Criminal Court practitioners and so 
on. Small Caust Court practitioners and°Criminal, Cort practi- 
tioners were not exactly the sort of persons to whom gne would 
have thought of apprenticing oneself. The state of things that 
prevailed then was more or less similar to that which obtains 
now, though perhaps the cleavage was not quite so pronounced. 
The Appellate Side practitioners generally did not care for 
business on the Original Side. Of the Original Side practitgon- 
ers, however, some had considerable or respectable Appellate 
Side practice and some of the Original Side practitioners had 
also practice in the Small Cause Courts. The master whom 
l chose was an excellent friend of mine and my fatherss, 
Mr. R. Balaji Rao. The reason why I chose him was, he was 
my neighbour and a great fmend of my father’s. He lived in 
the next house. I had been placed under his guardianship 
during my student days and I think he would probably have 
been displeased if I did not join him. Another reason was 
that Mr. Balaji Rao had a large practice on the Original Side 
and a considerable practice on the Appellate Side. I thought 
it desirable to acquire some knowledge not merely of the prac- 
tice on the Appellate Side but also of the practice on the Origi- 
nal Side. There were also other people who had practice on 
both the Original and the Appellate Sides to whom I might 
have gone. I did in fact, think of one man, and that was 
Mr. Spring Branson who was then’a leading figure in the bar. 
He was a barrister with a largé practice on the Original Side 
and with very considerable practice on the Appellate Side. He 
was known to be a good cross-examiner, a good speaker and a 
man with a high character. I first thought of going to him. 
But when I got a friend to write to him on my behalf, his reply 
was this__I refer to this incident merely on account of the 
interest which attaches to his reply__that the usual practice was 
to allow one’s apprentices to have a free run of one’s library, to 
allow him to cool his heels in one’s chambers and “et him take 
care of himself, that that was not his ideal and he had therefore 
uniformly refrained from taking any apprentice. He did not 
wish to make an exception. His ideal of the obligations of 
a master towards his apprentice was rather high, and he 
thought He could not satisfy his own ideal. Soe I could not 
get myself apprenticed under him. Among the vakils, the 
leading vakil then in Mylapore was Mr. Bhashyam Iyengar, 
afterwards, Sir V Bhashyam Iyengar. But his practice was 
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confined purely to the Appellate Side and his mofussil practicé 
had rfot gown to such large dimensions as it did in later years, 
and hig want of the Original Side practice appeared in my eyes 
then to be a disadvantage and I did not therefore apply to him. 
So, my friend Mr. Krishnaswami Iyer and myself apprenticed 


„ourselves to Mr. Balaji Rao. P ` 


e You may be interested to know something about the condi- 
. tions of apprenticeship life in those days. Those were the 
days when there were no trams and we had to come to the High 
Court by jutka all the way from Mylapore or whatever other 
e part of the town we were in. And in the High Court itself 
we were under no obligation to take any notes. We were un- 
der no obligations to attend this Court or that Court, or to pre- 
pare a certain number of plaints or affidavits or petitions, and 
we were not called upon to furnish any statistics as to the work 
we had done. So we pleased ourselves just as we thought fit. 
We went about from Court to Court. I suppose if there was any 
particular business in which our own masters were engaged, we 
attended that Court. But otherwise we fled from Court to 
Court according to the apparently interesting character of the 
business then occupying the attention of the Court or the posi- 
tion of the practitioners who might be arguing the case. Of 
course, naturally in thosg days as in these, one liked to hear a 
good speaker or a good cross-examiner, and if Mr. Norton 
was on his legs, there was a rush to the Court where he was. 
Or if Mr.Branson or Grant was arguing or conducting any case, 
we flocked to that Court. I do not suppose human nature is dif- 
ferent now from what it was in those days and it is more or less 
likely to be the same. ut there was one thing which contri- 
buted to our sense of happiness at the time and that was the 


freedom from all irksome restrictions by way of tasks we 
had to perform. 


With regard to the relations of apprentices 
to their masters, I believe very few masters devoted any time 
to any formal or systematic instruction to their apprentices. As 
Mr. Spring Branson observed, what happened in the case 
of an Appellate Side practitioner was for the apprentice 
to get his printed papers in some cage from his master’s clerk, 
study and take notes and see if he could make himself useful 
in any way to his mastef, and on the Original Side also he 
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could study any cage, attend the Court and sge how the case was 
conducted. Very few masters took any special pains fo give any 
instruction to their apprentices in procedure or in ang other 
subject. They were left to pick up the thing for themselves. 
It is not perhaps a system which can be justified in the abstrac®, 
but there i is a great deal to be said for it. When you have got- 
a busy” practitioner as your master, he could hardly find time 
to devote to giving instructions to his apprentice. He could 


just manage to rush through his cases, to get instructions from . 


his clients, to prepare his cases and to argue. He could hard- 
ly find time to devote to'teaching. It may perhaps be said 
that if that was the case, a master with a sense of responsibility 
ought to refuse to take apprentices. Well, that is perhaps right 
from one point of view ; but, what would happen if almost ali 
refused to take apprentices. If they said, ‘ I cannot find time 
to devote to teaching, you must shift för yourself, I cannot 
take you,’ Iam sure that out of 150, who are members 
of this Association, the vast majority would rather be 
taken on any terms than insist upon his doing anything in the 
shape of teaching or giving instruction. 


Now, passing from the relations of apprentices to their 
masters, I will just give you some idea of the conditions which 
obtained in the High Court then. The High Court was not 
held in this building in which you see it located now, but in the 
old buildings opposite the Harbous Office. It was a very old 
building and it was nothing so palatial or splendid as the one 
in which you are privileged to spend your days in walking about. 
In the old High Court, there were only 5 Judges besides the 
Chief Justice. There was an Original Side Court, a Court 
doing miscellaneous work either by way of settling issues or do- 
ing insolvency work, an Appellate Court and an Admission 
Court to do miscellaneous work on the Appellate Side. 
Occasionally there would be two Appellate Benches. 
When I was an apprentice, the Chief Justice of the 
High Court was Sir Charles Turner. He retired in May, 
1885, almost within a month after J was enrolled. He was a 
man of commanding intellect and commanding personality, a 
very fine spéiker who coyld deliver extempore judgments with- 
out any hesitation for a word and was a capital lawyer. He had 
been previously a puisne fudge in the Allahabad High Court 
and he was appointed Chief Justice of Madras in 1879 after 
the retirement of Sir Walter Morgan” He was altogether the 


N 


PART V.] THE MADRAS LAW JOURNAL. 7 


“ablest Judge in the High Court leaving out Justice Muthu: 


swami Aiyar. SireCharles Turner was a man of quick impa- 
tient intelfect, and he did not like repetition or any unnecessary 
elaboMtion of the case. He would see your point at once, and it 
was altogether unnecessary for the practitioner to repeat his 
argument. Sometimes he was very impatient. It is 
“one of the general failings of quick intellects and he yas not 
free from that failing of impatience. In his Court, it was ^ 
‘disadvantage to have one’s case immediately after lunch, for 


e owing to his special habits he felt very drowsy for about half- 


an-hour or an hour after lunch. We were not then therefore 
driven on in the same way during that time, but we had not the 
advantage of his attention tothe case. He was by far the 
ablest of the European Judges, and, leaving out Judges who 
are now amongst us, he was certainly the ablest Chief Justice 
in the High Court within my recollection. 


The first Chief Justice of the High Court was Sir Colley 
Scotland, and he was a man of decided ability. The next was Sir 
Walter Morgan. He was also a man of very quick intellect, but 
I had not the advantage of seeing either Scotland or Morgan. 
Morgan was also disposed to be impatient with practitioners 
very often, but he was credited by people with a desire to do 
justice. I have heard a story that in one case he wanted to 
reverse the decision of the Lower Appellate Court on a mere 
question of fact. [ am not sure of the name of the practitioner 
who appeared before him, but my recollection is that it was Mr. 
Mayne. At the end of the argument Sir Walter Morgan at once 
reversed the judgment. Mr. Mayne asked, ‘Reasons, my Lord.’ 
The reply was ‘None.’ He simply recorded his. judgment 
of reversal, because he was sure that it would not 
go to the Privy Council and he at once disposed of 
it summarily. He was a man who cared to do what 
he considered justice rather than be a stickler for mere law. But 
at the same time he was known to be an exceedingly able man 
and an exceedingly fine speaker who could deliver judgments 
for hours together without any note and without being at a loss 
for a word. He was succeeded by Sir Charles Turner. My 
knowledge of him is confined to the period of “my appren- 
ticeship. He was undoubtedly the ablest Chief Justice among 
those who succeeded Sir Walter M@rgan and who preceded the 
present Chief Justice. ẹ 
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The next figure that comes to one’s recollection” 
is that of Mr.. Justice Muthuswami fyer. Of qpurse 
he was by far the most satisfactory Judge in fhe High 
Court and the one before whom every practitioner lied his 
case to come on. He was so conscientious, so painstaking, 
so thorough and so keen to do justice that every one wanted ie 
case, if possible, to come up before him. His knowledge of ° 
law was profound. There was not another Judge on the 
Bench then, except perhaps Turner, who could compare with 
him in erudition. It was a pleasure to argue one’s case be- 
fore Mr. Justice Muthuswami Iyer. He was exceedingly 
methodical in his study of cases and in hearing arguments. He 
was not satisfied with merely knowing that he himself under- 
stood what the practitioner urged before him. He was 
anxious that the practitioner should understand that he had 
grasped the facts of the case, and therefore at the end of 
every stage of the argument he would recapitulate the argu- 
ments of the practitioner and ask him, ‘ This 
1s your position, is it not ?’ and naturally with his much great: 
er intellect, with his profound erudition and with his own 
mastery of legal language, he put the arguments in very 
much better form than the practitioner himself had done. 
It was after he made sure of his ground and ascertained from 
the practitioner himself that the latter was satisfied that the 
Judge had understood the case, that heewent further. But 
it did not take him any time to go through this process. ‘Fhe 
practitioner had only to urge an argument once for him to 
grasp it, and as soon as he grasped the argument, he at once 
asked, ‘Is this not so,’ and the practitioner was satisfied that 
the Judge had thoroughly understood his case, and no practi- 
tioner ever cared to repeat his arguments. 


Then, we had the Senior Puisne Judge, Mr. 
Justice Kernan, a very genial, old, Irish Judge, full 
of wit, very pleasant and very kind-hearted. By 
the time I became an apprentice he had become rather deafe 
but that did not seriously interfere with the discharge of his 
judicial duties. He was a very pleasant man to deal with and 
made no distinction between one practitioner and another. I 
remember one case on the Original Side in which Mr. Wedder- 
burn, a senior practitioner, put forward some argument, and he 
treated him quite as roughy as any Judge might treat a practi- 
tioner enrolled only yesterday =‘ Mg. Wedderburn, you had 
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no practice at all at Home till you came out here. If you had 
any practice at Home before, you would nob deal with your 
case in this fashion ’™—and he had no hesitation in expressing 
his opin®ns freely and frankly. He was a very kind-hearted, 
cheery, old Irish Judge. He was generally confined however 
"to the Original Side. He was very popular with the Barristers 
and Attorneys, and supposed by them to be a very good Judge 
of facts. My personal experience however does not enable 
me to say whether that opinion was correct. But I have had 
Sufficient experience of his kindness of disposition. Very 
often a young junior would ask the Judge to postpone the hear- 
ing of his case to enable his senior to come and 
argue it. But the reply was ‘Now is your opportun- 
ity to go on,’ and he would listen to him kind- 
ly. It would make no difference with him that it was a junior 
that was arguing the case and nota senior. He wanted to 
give oppastunities to the junior. Of course, there are occa- 
sions when even a junior, who cares for his own interest and 
who is pushful by nature, does not always appreciate this as a 
piece of kindness. There are occasions when even a junior 
may feel that the Judge would have shown more real kindness 
and more regard for the interests of the suitors by adjourn- 
ing the case to enable the senior practitioner to come in. How- 
ever, so far as geniality of disposition and goodness of nature 
were concerned, they were always evident, and he was very po- 
pular with the bar. 

The other Judges who were then in the High 
Court were Kindersly, Hutchins and Brandt__three senior 
Judges. Of Mr. Kindersly all that I remember is his long 
flowing beard and nothing else. I think he retired about the 
time that I was enrolled. Mr. Justice Hutchins was known 
to bè one of the ablest Civilian Judges of the day, a man of 
very quick intellect, and he rose to much higher positions. He 
became a ntember of the Council in 1886 or 1887. Then he rose 
to de a member of the Viceregal Council and then went to the 
India Office, holding all the higher appointments open to the 
members of the Civil Service. Mr. Hutchins was a man of 
perennial youth. He had hardly a hair on his upper lip and, 
he was always looking like a boy. And very probably, one 
secret of that perennial youth was his active habits. He was 
regarded as one of the ablest exponeħts of cricket in his day, 
and he was playing cricket,gl believe, even when he was a High 
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Coùřt-J udge. He wasa man of exceedingly active habits, 
very quick intellect and he was a good fudge. Mre Justice 
Brandt was the most junior Judge when I came here. There is 
nothing much to be said about him except that he reffresented 
the type of the robust Englishman. He claimed common sepse 
and a desire to do justice, and did not waste time on 

, techgicalities. 

Coming to the bar, the Barristers then were much more 
flourishing than they were at a subsequent period. I make no 
reference to the present condition of the barristers, for I have 
no acquaintance with the state of things now. ‘There were 
several barristers who were enjoying an exceedingly lucrative 
practice and who were very worthy representatives of the bar. 
The law offices then were alb held by barristers, except of 
course the Government Solicitor’s. The Advocate-General 
at that time was Mr. P. O’Sullivan. The Government 
Pleader was Mr. Handley. He was succeeded e by Mr. 
Shephard. The Crown Prosecutor was Mr. Tarrant, a bar- 
rister, the Administrator-General, Mr. Gould, a barrister. 
There was‘not one appointment which was filled by an Indian 
in those days. Of the European members of the Bar, I will 
just make a reference to a few. Mr. P. O'Sullivan was the 
head of the Bar as Advocate-General, and there was no man 
better fitted by character or by attainments to occupy that 
position worthily. He was a stud lawyer and a very 
learned man. He was most painstaking and thorough in his 
study of cases and a man of the highest character. Many 
stories used to be told about his generosity to poor Indian 
students. | Any student who went and told him that he was 
in need of funds or help had only to mention his want. He 
would at once sign a cheque for whatever the student wanted. 
If the student wanted a book, he would make a gift of it__a 
man of the most generous instincts. His erudition, his attain- 
ments, his industry and his conscientiousness made Him dreaded 
as an opponent. I have heard it said that the late Mfr. 
J: D. Mayne, when he was told that P. O'Sullivan appeared 
against him, would study the case with special care. If any 
other barrister. appeared against him, he was not disposed to 
take the same amount ef pains. As regards his manners and 
appearance, perhaps it might interest you if I tell you that he 
was a very fat mari with? whiskers and a bald head and eternal- 
ly perspiring, pouring floods of pergpiration. His pockets used 
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scrupulous, and a model of fairness. te § speaker-he was nit 


him unless one had a particular aversiorNg.2/fasiivan pii a e 
bald head, frequently mopping his face with a ber of hand- 
kerchiefs. 


By the time I was enrolled, Mr. Handley appoint- 
ed Chief Judge of the Small Cause Gourt and was succeeded 
hy Mr. Shephard in the Government Pleadership. Then 
Handley was translated to the High Court as a Judge. 
Mr. Handley had a fine prokle, aman with a very fine 
Grecian nose, fine features and a head aspolished asa 
billiard ball. One unconquerable failing of his 
was somnolence. He always slept on the Bench. There 
were more hours of sleep than of wakefulness. I have ap- 
peared before him both in the Small Cause Court and in the 
High Court. He used to sit in his chair and listen and 
quietly his head would lean on one side, first on his hand, and 
then his hand would prove too frail a support and the head 
would come down lower to be awakened by a rude contact with 
the chair. Then his sleep would become too perfect 
and sound to be digstufbed. But I have noticed one 
thing. He was a fair-minded man and a good man. He 
was generally asleep on the Original Side, but after he woke up, 
he was always successful in catching the last words and catch- 
ing the thread of the argument. A good man, but with this 
weakness of the flesh carried to excess. Then there was Mr. 
Shephard with whom my acquaintance became closer after | 
was enrolled. I used to meet him oftener and argue cases 
before him. ‘To the last he retained his peculiarly explosive 
manner of*speaking, which consisted in pronouncing audibly 
the accented syllables and omitting the rest. The office of 
Crown Prosecutor was held by Mr. Tarrant, a cheery old man 
with a fine mass of silvery hair and silver-mounted spectacles, 
with a clear, beautiful voice which rang like silver. Then, 
there was the Administrator-General, Mr. Gould. He was 
never visible at all in the High Court. He was always con- 
fined to his Chambers in the Madra$ Club and I remember 
seeing him only once in thg High Court. But it was said he 
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was a man of great culture and that it was bad health that 
prevented him from taking active practice in the Courtg. 
9 


Then, among the persons who were not holding apy office. 
there was Mr. Spring Branson, a man with a very fine pre- 
sence. He had a commanding figure with a fine beard and, 
soldierly gait. He was himself a Commandant in the Volup- 

e teer “Artillery__I think he was Colonel of the Volunteer Atil- 
lery. A very accomplished man in many ways. There were 
many things which he knew. He could lecture to you about 
the building of ships, yachts, fortifications, artillery, military 
tactics, botany and anymumber of subjects. A man of great 
general culture, but, as is often the case with men who are 
good all round, not quite so good as a lawyer. But he wis 
a.man who took particularly great pains to study the case pro- 
perly, and he was a very good speaker. In those days I 
used to admire his wit very considerably. He often cracked 
jokes which set the Court laughing, and though he edeait with 
the witnesses severely, he did not bully them as other practi- 
tioners did. He was altogether one of the best practitioners 
on the Original Side. He presented his cases very well, and 
it was a pleasure to hear him either on the Original Side or on 
the Appellate Side. But I liked him best on the Original 
Side. He was a good cross-examiner and a good speaker. 
When O'Sullivan died in 1886 or 1887, he was suc- 
ceeded by Shephard who was soon’ afterwards appointcd 
Judge and Branson became the Advocate-General. 

The next figure that comes to one’s mind is that of Mr. 
Willie Grant. The Grant family had been connected with Mad- 
ras for a long time, and all the members of it were generally 
lawyers. Mr. Willie Grant was the eldest of three brothers. 
Mr. Willie Grant was one of the leading barristers on the 
Original Side. He had his brother Douglas who is now a 
solicitor in England. Another brother, Robert Grant, was 
also a solicitor and was subsequently called tothe bar. 
Willie Grant was one of the finest cross-examiners on *the 
Original Side and the most effective speaker, a man who did 
not study, but somehow or other managed to put his case 

Effectively without appearing to bestow any thought upon it. 
A man of very quick pemetration, a splendid cross-examiner and 
one who spoke remarkably well. It was not any literary merit 
that charmed the hearer but the directness of his language and 
the cogency of his arguments. Hg was altogether one of the 
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est Advocates on the Original Side. Then there was Mr. | 


Nortog. He was then comparatively a junigr. But he had 
blossomed iĥħto the full maturity of his powers as an Advocate 
and as¥ speaker. There was always a charming, literary 
flavour about Mr. Norton’s style of speaking. You could 
-see that he was a man of culture at once when he began a case. 
Hle had a splendid presence, a fine delivery and a command of 
elegant gesticulation. I do not think that any other member 
of the bar could claim to have practised elocution 
or action or who could be mentioned side by side with 
Mr. Norton in this respect. There have been som: 
cases in which some of these leaders were arrayed 
‘together and one had the pleasure of comparing their 
performances in contrast with others. For instance, there 
was a very sensational trial shortly after I was enrolled. It 
was known as the Garstin Dacoity Case. Mr. Garstin was 
the Senior Member of the Board of Revenue. He went on 
a tour to Madura and he was dacoited, and the Zemindar of 
Bodinayakanur was supposed to have instigated that dacoity 
and he was charged in the High Court. He was defended 
by Mr. Norton and there were numbers who appeared for 
him or for some of the accused, Mr. Grant and Mr. 
Branson, and for the Crown, Mr. O'Sullivan conducted 
the prosecution. By far, the best and the most effective per- 
formance was that of Me. Willie Grant. Mr. Norton’s ad- 
dress to the Jury was subsequently printed and, I believe, pub- 
lished. I do not know whether copies are available now ; it 
was a very fine literary performance and it lasted for two days; 
but Mr. Grant took only three hours and he put the case in 
a far more convincing and telling way than any other Advocate 


did. He was the most effective of the speakers that I have 
known. 


Then, there was Mr. Wedderburn, another Europ- 
ean Barri$ter, who has long since retired, a very good man 
who made as few racial distinctions as possible and treated the 
Indian practitioners very well. He was a good man on the 
whole. He had a large practice in Criminal Appeals, but 
otherwise there was not very much to speak of. Mr. Weddey 
burn was a man of very blunt speech®and very abrupt, and he 
spoke very little. He afterwards became Advocate-General 
for a time, and I have heard that his opinions used to be com- 
mented upon for their bręyity. He used to state his opinions 
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_ without any reason why he arrived at his conclusions. He 
thought that it was not for the Government to ask him gvhy he 
took such and such a view. There was Mr.” Johnstone 
whose name has been almost forgotten now, but he w& quite a 
leading figure at the time. Mr. Johnstone was a contemporary 
of Mr. Mayne, and Mr. Norton in later days. He was a man’ 
e Of quick intellect, a good cross-examiner and a fluent speaker. 
“He had a large Original Side practice and criminal practice. 
At this distance of time there are only one or two things per- 
haps worth while recalling to our memory about him. About 
his style of speaking, I, have heard it said that Mr. Justice 
Holloway used to compare it to summer showers. He used 
to rattle along for 10 or 12 minutes and then come to a dead- 
stop, then again begin to rattle off. That was the sort of 
style which he cultivated in speaking—a number of rapid 
marches followed by quick sudden halts. ‘There is one joke 
which he unconsciously perpetrated and which I belieye he him- 
self discovered to his own horror, but it was recognised by ali 
that it was unintentional. Sir Arthur Collins, the Chief Jus- 
tice, was presiding over the Sessions Court. When Mr. 
Johnstone was addressing the Jury, Sir Arthur Collins got im- 
patient and told him, ‘ Look here, Mr. Johnstone, do not go 
on laying down bad law to the Jury.’ ‘No, no, my Lord, I 
leave it to the Court,’ was his reply. Of course he did not 
mean what he said, but there was æ burst of laughter in the 
Court because it evidently meant that the Chief Justice was 
going to lay down bad law. When this outburst of laughter 
greeted his unwitting remark, Mr. Johnstone himself was 
greatly horrified. He did not mean to make any insinuation 
against the Chief Justice. He was a very pleasant, good- 
natured man, and not capable of any such sly joke as it proved 
to be. 

Lastly there was Mr. N. Subramaniam who was the lead- 
ing Indian barrister and subsequently became Small -Cause 
Court Judge and Administrator-General. He was a sensible 
good man and had a large Appellate Side practice. 


(To be continued. ) 
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SUMMARY OF ENGLISH CASES. 


RUssEg v. BEECHAM, (1924) 1 K. B. 52$. 
Lagdlord and tenant—-Covenant against alenation— 
“ Assign or part with ” —M eaning of__If includes sub-letting. 

e A lease contained a covenant against alienation in the 
following words :—“ The lessee shall not assign or part with 
this lease or the premises hereby demised. . ” Held, by 
Bankes and Atkin, L. JJ. (Scrutton, L. J. not deciding the 
question) the expression ‘‘ assign or part with’ means parting 
with the whole interest in the premises or in part thereof but 
do not include a sub-letting of part of the premises. Courts 
should put a strict construction on the words of a covenant 
which if broken entails forfeiture. 


BuRtGEo!s v. WEDDELL AND Co., (1924) 1 K. B. 539. 


Arbitration_Evidence__Diff erence between arbitrators -- 
Reference to Umpire__Arbitrator if can give evidence. 


Where disputes arising out of a commercial transaction 
are referred to arbitration, but on account of differences of 
opinion among the arbitrators the matter is referred to an 
Umpire for decision, there is no rule of law which prevents one 
of the arbitrators from being called to give evidence.. 

An arbitrator can in commercial transactions act as an 
advocate or agent of the party who appoints him. In this 
respect there 1s a difference between arbitrations conducted as 


legal arbitrations and those conducted as commercial arbitra- 
tions. 





BRANDON v. OSBORNE GARRETT AND Co., (1924) 1 K.B. 
548. 

Negligence__A ttempt to rescue husband from danger — 
Injury without impact__Ltability__Remoteness of damage. 


While a husband and wife were doing some shppping, the 
skylight of the roof which was then®under repair gave way 
and a pair of glass fell on the husband. The wife who was 
close to the husband saw the glass fall and clutching his arm 
tried to pull him. No glass fell on her, but she strained her 
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leg severely. In an action for damages, held, both busband 

and wife were entitled to it. The act of the wife in teying to 

pull her husband cannot be said to amount to contributory 

negligence. = 


Where a person sustains injury through a combinationeof. 
acts, some done by the defendant and some by himself, it is fer 
the Jury to say having regard to all the circumstances, whether 
(1) the injury is the natural and probable consequence of the 
defendant’s acts ; and (2) whether the plaintiff is guilty of 
contributory negligence. 


PRAGER v. BLATSPIEL, StaMP AND HeEacock, LTD., 
(1924) 1 K. B. 566. 


Principal and agent__Agency of necessity Applicability 
of doctrine_Sale of goods_tImposstbility of delivefy or com- 
municating with buyer —Re-sale— W hen valid. 


A firm of merchants in Romania purchased some furs 
through their agents in England. On account of the German 
occupation of Romania it was not possible for the agent to 
communicate with the principals or send the goods to them 
till the war was over. They therefore sold the goods, but 
the evidence disclosed there was nos necessity to sell, nor was 
the act of sale bona fide. In an action for conversion of 
goods and for damages, held the defendants were not agents 
of necessity and were liable. 


The doctrine of agency of necessity took its rise from 
maritime adventure and under the doctrine in cases of necessity 
the master of a ship has power and it is his duty to sell the 
goods in order to save their value or some part of it. ‘The 
doctrine is not now confined to ship-master cases ; its basic 
principle is a broad and useful one. ° 


In the case of sale of goods, the doctrine cannot apply 
unless the agent is unable to communicate with the principal. 
The agent has next to prove the sale was necessary__an actual 
and definite commercial necessity. Then he must prove that 
he was acting bona fide*in the interests of his prinapal. 
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BRANDT v. LIVERPOOL, BRAZIL AND RIVER PLATE STEAM 
NAVIGATION Co., LTD., (1924) 1 K. B. 575. ° 


Bill of Lading__Indorsement to pledgee__Pledgee taking 
delivery after paying freight_Right to sue__Estoppel_— Ap- 


parent good order and condition. ” 


e Goods were shipped in a wet condition but the shipowners 
gave a bill of lading that they were shipped in “ apparent good 
order and condition.” The bill of lading was indorsed to 
pledgees who advanced money thereôn and when the ship 
arrived paid freight, demurrage, etc., and took over the goods. 
They then brought an action for damages for delay in delivery 
and for excess taken from them or expenses incurred in order 
to remove the wet condition of the goods. Held, (1) though 
title to the goods had not passed to the pledgees under the 
Bills of L&ding Act, by the presentation of the bill of lading, 
payment of freight, etc.,and their acceptance by the shipowners, 
a contract had arisen between them and the latter to abide bv 
the terms of the bill of lading, and on that basis a suit for 
damages was maintainable; (2) that the statement in the 
bill of lading that goods were received “in apparent good 
order and condition ” estopped the shipowners from contending 
that goods were received wet and that the delay was due to 
making them fit for transit ; and (3) as a result of the estop- 
pel the shipowners could not claim the expenses incurred 1a 
rendering the goods fit for transit. 


Per Bankes, L. J. :__Where the holder of a bill of lading 
presents it and offers to accept delivery, if that offer is accepted 
by the shipowner, the holder comes under an obligation to pay 
freight, demurrage, etc., and the contract so made by the offer 
and acceptance covers, so as to include the terms of the bill 
of lading. « 


s 

Per Greer, J. (in the Court of First Instance) :—The 
statement in a bill of lading that goods are shipped in good 
order is addressed to all those persons who in the ordinarv 
course of business acquire an interestgin the gooc® entitling ° 
them to obtain delivery under the bill of lading if they choose 
to do so. Those persons include bankers advancing money 
and agents financing the transaction. 


C ° : 
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THE KInGv.JAMES THOMAS HALES, (1924) 1 K. B. 60%. 


Criminal trial Sentence Absence of prisoner__Prosecu- 
tion__Right to reply_cvidence put in for the defeng. 


Where the charge against the accused is one of felony, 
the Court has no jurisdiction to pass sentence in respect tô a 
charge of that nature in the absence of the prisoner. 


If any witness other than the accused is called for the 
defence or a document is put in evidence for the defence, coun- 
sel for the prosecution has a right to make a second speech, but 
not otherwise. Where by leave of the Judge the accused 
read a portion of a document to the Jury, but that document 
was not properly admissible in evidence and was not exhibited, 
the prosecution has no right to make a second speech. 


LEWISHAM UNION GUARDIANS v. NICE, (1924) 1 K. B. 
618. 


Poor Law_Wilful refusal or neglect to work_Willing- 
ness to work but prohibition by Trade Union Efect— 
Vagrancy Act. 


Under the Vagrancy Act, a person “ wilfully refusing ane 
neglecting to maintain himself and his family” was liable «< 
be convicted. The evidence in a case showed the person com 
victed was willing to work and did work at a certain rate of 
wages, but that his Trade Union informed him not to work for 
less than the Union rate or otherwise action would be taken 
against him under the rules. Held, on these facts a Court 
Is competent to conclude that there was no wilful refusal or 
neglect to work within the meaning of the Act. 


SMITH v. GRIGG, LTD., (1924) 1 K. B. 655. ° 


Injunction__Interlocutory injunction —Registered design 
Infringement of. 


In an*action for infyingement of a registered design, where 
the registration is recent and there is a genuine dispute about 
it, the Court will refuse ¢o grant an interlocutory injunction, as 

z general rule, g 
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° THe AGA KHAN v. TIMES PUBLISHING COMPANY, 
(1924) 1 K. B. 675. ; 

Libel Defence of fair comment__Rolled up plea_W hat 
is__Particulars_When to be ordered. 


e <A party is entitled to an order for particulars only for 

the purpose of ascertaining the nature of the opponent’s case 
that he has to meet and not for the purpose of ascertaining the 
evidence by which his opponent proposes to prove it. 
Where in an action for defamation the defendant has 
pleaded fair comment in general, 7. e., on matters of public 
interest without indicating what thost matters are, an order 
for particulars should be made. 


Where the rolled up plea, i. ¢., In so far as the words 
consist of allegations of fact thé said words are in their natural 
and ordinary meaning true in substance and fact and in so far 
as the said words consist of expressions of opinion they are 
fair comment made in good faith and without malice for the 
benefit of the public upon the said facts which are a matter of 
public interest ” is set up in an action for libel, particulars are 
rarely ordered, because it is for the Jury to decide to which 
class the different statements belong. 





KEEVES v. ‘DEAN, (1924) 1K. B. 685. 
Landlord and TEA tenant_Who is Inter- 


est if can be assigned. 


A person whose tenancy has been determined by notice 
to quit but who has remained in possession against the will of 
the landlord on account of the provisions of some statute 1s 
known as a “ statutory tenant.” ‘The term is a misnomer for 
he is not a tenant at all. His right is purely a personal one 
and cannot be assigned, under the Increase of Rent Act, 1920. 


THE TUuBANTIA, (1924) P. 78. 
Shipping_Salvage__—Possession of salvors__Trespass_ 


Jurisdiction to interfere. 


‘ ° 

Where certain salvors were for s6me time working on a 
wreck and had incurred considerable expense in salvage works, 
and thereafter another salvage company tried to work on the 
wreck and interfere with éhe former’s possession, held a suit 
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in respect of injurious acts done upon the high seas was within 
the undisputed jurisdiction of the Court of Admiralty and the 
trespassers could be prevented by injunction frorf interfering 
with the rights of the first salvors. $ 


The nature of the possession which will be protected*by 
Courts of Law in such a case discussed. 


THE BririsHh TRAE, (1924) P. 104. 


Ship ping__Maritime lien__Damages for wrongful dismis- 
sal_xtent of hen Wages. 


A seaman has no maritime lien in respect of damages for 
wrongful dismissal from his service under a special contract of 
service. The lien in respect of wages under a seamah’s simple 
contract of service is not limited to the wages actually earned 
on board the ship, but includes wages due after a wrongful 
dismissal. 


The distinction between a claim for wages and a claim 
for damages under a seaman’s contract which is broken is this. 
If there has been merely a breach of the contract by the em- 
ployer the contract subsists and can Qe*made the subject of a 
claim for wages.- If the employer has repudiated the con- 
tract and if it has been accepted by the seaman, the contract 
is at an end and only a claim for damages will lie. 


In re COWLING : JINKIN v. COWLING, (1924) P. 113. 
Will_Revocation__Intention__Partial tearing of —Bur- 


den of proving animus. 


Where a will is found carefully folded and put in an 
envelope among the papers of the testator, but torn across in 
such a waye that even in spite of the tearing the whole will 
could be read with certainty, the presumption of law is that the 
testator tore it ; but the burden of proof is on the party who 
alleges revocation to prove the animus revocandi. 
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TICKNER v. TICKNER, (1924) P. 118. 


e . . e . 
Divoræ——Adultery of petitioner — Court if can grant 
decree_eDiscretion__Principles guiding. 


e As between the parties to a divorce proceeding, a peti- 
tipner may not claim divorce on account of misconduct to which 
the petitioner has conduced ; and on the same principle à res- 
pandent may not rely upon misconduct of a petitioner to which 
the respondent has conduced. ‘The discretion of the Court 
in such cases cannot be regulated by a classified system laid 
down in advance. $ 


ELLIS AND COMPANY’s TRUSTEE v. DIXON-JOHNSON, 
(1924) 1 Ch..342. 


Mortgage of shares_M ortgagee selling part of shares 
Breach of contract_Damages_Set off —Basis of accounting. 


-Fhe principle that a mortgagee will not be permitted to 
sue his mortgagor for the debt, if he has parted with the mort- 
gaged property otherwise than in exercise of the power of 
right which every mortgagor has for a re-conveyance of the 
property on redemption. If a mortgagee, although unable 
to perform this duty insisted on suing on the covenant to pay, 
the Courts of Equity interfered. There is no reason why the 
principle should not be applied where the mortgaged property 
consists of investments. 


Where a mortgagee of a large number of shares sells 
away some of the shares without the consent of the mortgagor 
and thereafter becomes insolvent, the trustee in bankruptcy can 
sue on the mortgage without offering to replace the shares 
sold. The Court in taking accounts will set off against the 
amount due the market value of the shares as on the date 
on which the shares ought to be restared to the niortgagor. ` 
The date on which damages ought to be ascertained is not the 
date of sale of the shares or when the mortgagor had first 
notice of the sale or the date of the receiving order. 
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In re SPIER : HOLT v. SPIER, (1924) 1 Ch. 359. ° 
Will_Constructton__Bequest of “ dividends, bonuses and 

income ”’__Undistributed profits_Shares in lieu of _money.— 

Nature of. 


A testator whose property consisted of shares in a com- 
pany made a direction in his will for the payment of “dividends, 
e bonuses and income ” accruing from his shares to a certain 
person for life and after his death the shares were to go,to 
some charitable institution. The company had in its hands 
a large reserve fund and also undistributed: profits which had 
not been carried into the reserve fund. It decided to distribute 
a large sum as bonus to the share-holders, but instead of pay- 
ing it as cash distributed it as fully paid-up shares. On the 
question arising whether theetenant for life was entitled to 
these shares under the bequest, held, it was a distribution of 
capital and not of income and as such did not pass to the 
tenant for life. 12 A. C. 385 and (1921) 2A. C. 171 
followed. 


—s 


BRIGHTON AND Hove GENERAL Gas Co. v. Hove BUN- 
GALOWS, LTD., (1924) 1 Ch. 372. 


Accretion__Natural and artificial causes__Foreshore— 
Erection of groynes. 


The-general law as to accretion, i. ¢.,-that lands gained 
from the’sea by small and imperceptible degrees belong to the 
owner adjoining, while sudden and considerable growths be- 
long to the King, applies to cases brought about by natural 
causes even if it has been assisted by groynes erected for pro- 
tecting the shore from erosion. The general law applics 
even where the alteration of the high water-mark has been 
brought about by artificial means_or where it has taken place 
at any time, however distant, after its position has once been 
clearly ascertained. Case-law discussed. 


JOTTINGS AND CUTTINGS. 


Success at the Bar._.' Nothing does a young barrister so 
¿much good as a little starvation, ’ Lord Eldon once remarked. 
I was not always a suécessful lawyer__if an Attorney-General 
can be described as a successful lawyer, ’ Sir Patrick Hastings 
told a sympathetic audiénce at Leyton the other day. ‘Time 
was when I walked about the stregts of London with scarcely 
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aify boots to my feet. I have known what it is to go for days 
with only one meal a gay.’ So the Attorney-General, though 
he does nof* appear to have indicated whether he had been 
called when he endured these privations, may be regarded as 
a striking instance of the Eldonian doctrine. How far the 
do&trine is really sound may be the subject of controversy. 
What is certain is that Lord Eldon is not alone in having de- 
clared an experience of poverty to be useful to a-member of the 
Bar. When Lord Erskine was asked to give a recipe for 
success at the Bar he promptly replied ‘Not to possess a penny.’ 
A famous Advocate of our own time has also declared the 
‘eternal want of pence’ to be one of the elements of success. 
A young barrister should have a good deal of ambition, pos- 
sess very little money, and be very much in love.’ So Sir 
Edward Clarke once informed the members of the Hardwicke 
Society, some of whom must have often wondered why, having 
possessed__and retained__al]l these qualifications, forensic 
success has been denied them. Perhaps, as they compare the 
early struggles of Sir Patrick Hastings with his present pros- 
perity, they may be inclined to believe that they were not desti- 
tute enough. Or they may realise that something more than 
a slender purse is required. ‘High spirits,’ Mr. Justice 
Maule declared, ‘ to be essential to the achievement of success.’ 
‘Connection, ’ said the great Tidd_—‘ a barrister without con- 
nections is like launching q ship without water.’ ‘ Frugality, 
industry, and a good digéstion are necessary for success at the 
Bar.’ This is the dictum of Sir Harry Poland, and his allu- 
sion to the digestive organs may well create some doubt 
whether the Eldonian principle, after all, is well founded. 
— The Law Journal, April 26, 1924, page 247. 
Ka M 

‘Dock Briefs’ and ‘ Bar Etiquette.” —The etiquette of 

the Bar in relation to dock briefs was discussed at the Old 
Bailey on April 29. Two prisoners choosing barristers, one 
of evhom was not present in Court, the other, who was present, 
said he did not wish to accept the brief, as he was not a member 
of the Bar Mess, but the Recorder said he thought the etiquette 
of the Bar was that he must defend the prisoner if so called 
upon. Counsel then accepted the brief. Mr. H. Ð. Roome,* 
one of the Treasury Counsel, said he knew of no rule which 
allowed a prisoner to designate any member of the Bar by 
name, and he thought it would be a very undesirable practice. 
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A prisoner could choose by sight any Counsel sitting in Cort 
unless he removed his wig or got up and, left his seat, and this 
was the practice which had been observed hitherto. The 
Recorder said any member of the Junior Bar present was 
bound by the established etiquette of the profession to accept 
a brief from the dock at the nominal fee of a guinea. It Was 
one of the risks of being in Court. Recently one of the Trea- 
sury Counsel was so nominated in a case of considerable magni- 
tude. He believed the question was being considered by the 
Bar Mess, and he was anxious to assist in setting it. If he 
found that information was being given to a prisoner hehind 
the scenes which enabled him to pick out a particular counsel 
he should do his best to deal with it, as he thought the practice 
of nominating by sight should be maintained. He declined 
to allow the selection of the absent counsel, and the prisoner 
thereupon chose another barrister who was in Court to defend 
him. —.The Law Journal, May 10, 1924, page 289. 


X x 
x 


Making the best of it.__In a Scottish appeal recently be- 
fore the House of Lords reference was made to an afhdavit 
by a lady who was obviously well over the age of fifty. Yet 
according to the subtle usage of the Scottish Law her affidavit 
described her as ‘ being upwards of twenty-one.’ ‘This style 
of indicating that the person concerned is not a minor aroused 
the keen interest of Lord Cave, who commended its ‘irreducible 
minimum’ as quite a pleasing non-committal way of dealing 
with a dificult and even embarrassing question. Lord Sumner 
agreed with Lord Cave, and protested that in future, when 
occasion arose, he would describé himself as ‘being upwards 
of fifty. ’ —The Law Journal, May 17, 1924, page 305. 


x Oe 


The late Sir Courtenay Ilbert.__By the death of Sir Courte- 
nay Ibert our group of scientific jurists has lost a very notable 
figure. He held with much distinction three important offees 
in the course of hts long career. As Legal Member of the 
Viceroy’s Council__a position to which he was appointed more 
than forty years ago__he was instrumental in framing the 
“famous Bill, bearing his name, which gave the Indian people 
a firmer belief in the justice of British rule. As Parliamentary 
Counsel to the Treasurf_an office has been occupied by not 
a few notable men__he showed a rpastery of the technique of 
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law-making which has seldom been excelled. As Clerk to the 
House gf Commons_,a position from which he retired in 1921 
after nineteeħ years’ service —he acquired a reputation not in- 
comparable to Sir Erskine May’s. His finest achievement as 
a.lawyer—he was called to the Bar at Lincoln’s Inn sixty-five 
yedts ago__was the great service he rendered to the study of 
comparative law. ‘The page of the ‘ Journal of Comparative 
Legislation’ have long borne testimony to his earnest interest 
in the broadening of the basis of legal studies. His name 
wull long be honoured as that of one who helped to strengthen 
the legal ties of the Empire. 

—The Law Journal, May 17, 1924, page 292. 


ot 
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The Press and the Courts._.A dead set has been made by 
various Press organisations within the past few days against the 
Judicial Proceedings (Reports) Bill, which was introduced to 
prevent the publication of indecent and harmful details in di- 
vorce and other trials, and which was recently given a second 
reading in the House of Commons. The Newspaper Society, 
the Newspaper Conference, and the Chairman of the Press 
Association have all combined to denounce the measure as an 
unjustifiable and unwise interference with the liberty of the 
Press. Nobody has ever suggested that all newspapers make 
it a practice to exploit the salacious features of unpleasant cases. 
Even the Newspaper Society, however, in protesting strongly 
against the Bill, admits that there are some journals which are 
guilty of this offence. They make their protest, they say, 
‘while in no sense condoning or countenancing the publication 
in a section of the press of reports of judicial proceedings cal- 
culated to beto the public mischief or injurious to public 
morals.’ Nobody, indeed, acquainted with certain journals 
can fail to realise that they wilfully report the morbid details 
of sensational cases, whether in the Divorce Court or the Crimi- 
nal Courts, and nobody can deny that this disregard to the best 
traditions of journalism by competitive newspapers of a certain 
class has become ‘a monstrous abuse.’ That was how the evil 
was described by Sir Henry Duke, who gave evidence before 
the Select Committee on whose recommendations the Bill 1s 
based, and who himself was a working journalist if his early 
days, and has ever shown himself to be mindful of the interests 
and dignity of his old calling. The opponents of the Bill con- 
tend that the present law is adequate to deal with the journals 
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which pander to the worst tastes of the less refined section*of 
the public. That, in a technical sense,,is true. S. 3 of the 
Law of Libel Amendment Act, 1888, whilst pr@ecting news- 
papers in regard to fair and accurate reports of judicial pro- 
ceedings, leaves them under their old common law liability in 
respect, to the publication of objectionable details. It is*ex- 
pressly provided that ‘nothing in this section shall authorise 
the publication of any blasphemous or indecent matter.’ 
Experience, however, has proved that it is very difficult to‘en. ° 
force this common Jaw liability. Not only would proceedings 
under a statute be easier to institute and to carry to a success- 
ful issue, but__what is°not less important__the definite provi- 
sions of the statute would possess a more deterrent 
force. —The Law Journal, May 17, 1924, page 292. 


x 
x xk 


Lord Buckmaster in Chancery. —Lord Buckmaster, who 
on more than one occasion has come to the relief ofthe Courts 
of first instance, is now sitting as an additional Judge in the 
Chancery Division, in the place of Mr. Justice Astbury, who, 
owing to eye trouble, has been compelled to take a long leave 
of absence. The pleasing spectacle of an ex-Lord Chancellor 
sitting in the Chancery Division is another proof of the con- 
scientiousness with which Lord Buckmaster and other ex-occu- 
pants of the Woolsack continue to earn their pensions. 

— The Law Jourtal, May 24, 1924. 


a 
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Crime and ‘ Irresistible Impulse.’__Lord Darling’s Bill to 
declare and amend the law relating to the criminal responsi- 
bility of accused persons met with short shrift from the House 
of Lords when it came up for second reading. Though the 
Bill was based on the report of Lord Justice Atkin’s Commit- 
tee, it was rejected without a division. Lord Darling was 
able to cite instances in which past and present Judges had, in 
summing up, ‘ coquetted’_to use Lord Hewart’s phrase— 
with the proposition that irresistible impulse rendered an ac- 
cused person, though not otherwise within the McNaghten 
rules, not responsible for his act. In particular Mr. Justice 

*McCardieé so directed the jury in the case of Ronald True. The 
Lord Chief Justice, who incidentally announced that, out of 
twelve of his colleagues*whom he had been able to consult, ten 
were, like himself, emphatically ppposed to the Bill, very 
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pertinently pointed out that whereas in cases in which, as a re- 
sult of auch a chargeea verdict of acquittal (or in practice a 
verdict of guilty but insane) was returned, the Court of Crimi- 
nal Appéal had no opportunity of expressing its view and that, 
in case after case which had come before that Court, the doc- 
trine of irresistible impulse had been expressly repudiated and 
the law stated to be now as it was laid down in McNaghten’s 
case. Lord Dave summed up one of the chief objections to 
the proposed change in the law when he said that one of the 
objects of the Criminal Law is to provide some motive force 
which will assist a man in resisting the impulse to crime, and 
that to make irresistible impulse a defence would tend to make 
irresistible an impulse which now is resistible, and resisted be- 
cause of penal law. The debate on the Bill has very usefully 
ventilated the position, and there will, we think, be little ex- 
cuse for any suggestion in future that ‘ irresistible impulse ’ is 
recognised as part of the common law of this country. 

—The Law Journal, May 24, 1924. 


ba 
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Calendar or Lunar Months? — It is not perhaps sufficiently 
realised that at Common Law the rule was and is that a 
‘month’ in legal documents meant a lunar month, that is, 28 
days. In the case of mortgages, however, this rule is exclud- 
ed, and a month means 4 calendar month. This exception 
arises from the fact that the interest on the mortgage money ıs 
a fixed yearly sum, and, therefore, half a year’s interest is for 
six calendar months (per Mr. Justice Fry in Hutton v. Brown, 
(1881) 29 W. R. 928]. In the case of mercantile transac- 
tions, also, where the context shows that calendar month is in- 
tended, a similar exception exists__see, for instance, Helsham 
Jones v. Hennen and Co., (1915) 84 L. J. Ch. §69. 

The rule with regard to mortgages is so stated in David- 
son’s Precedents in Conveyancing (4th Edn., Vol. II, Part II, 
p. 309), and it was cited with approval in Schiller v. Petersen 
and Co. (Lim.), (1924) 1 Ch. 395. In that case there was 
a provision in the mortgage deed that if a limited company 
were formed ‘ within six months of the declaration of peace,’ 
the mortgagee would accept mortgage*debentures for $ 5,000 
in discharge of the principal money. The company was form- 
ed within six calendar months, but not within six lunar months, 
so that the difference wasematerial. The Court of Appeal, 
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following the above rule, held in Schtller’s case that calendar 
months were ingtended, and that the company was farmed in 
time. It is interesting to notice that by the Law of Property 
Act, 1922, S. 107, ‘month’ is defined as meaning *calendar 
month. ‘ This,’ said Lord Justice Sargant in Schiller’s case, 
‘affords some indication of the gradual change that has been 
taking place in the meaning of the word ‘ month’ .” . 


—The Law Journal, May 24, 1924. 
ne 


The Indian Libel Case.—With the political aspects of the 
action brought by Sir Michael O’ Dwyer, formerly Lieutenant- 
Governor of the Punjab, against Sir Sankaran Nair, once a 
Member of the Council of India, we have no concern in these 
columns. It is permissible, however, to express a regret that 
a libel case should have been treated as an opportunity of re- 
trying the issues that were before the Hunter Commission, and 
that the proceedings should have been permitted to assume the 
importance and length of a State trial. No fewer than 26 
days__more than half the Sittings__were occupied by Mr. Jus- 
tice McCardie in presiding over the long-drawn-out trial. Not, 
of course, that this is comparable to the excessive length which 
has made some other trials memorable in the annals of the 
Courts. The distinction of consunting the largest amount of 
judicial time in the Civil Courts belongs to the Rhodesia mining 
case, which in 1916 occupied Mr. Justice Eve no fewer than 
144 days__some forty days longer than the civil proceedings in 
the Tichborne case lasted. Fortunately, the record, so far as 
the English Courts, both criminal and civil, are concerned, is 
still held by the criminal trial in the Tichborne case, which last- 
ed 188 days. But the Indian Libel case, though not compara- 
ble to these abnormally long trials, does demonstrate a marked 
tendency of trials of a certain character to increase in length. 
It is most desirable, of course, that cases should be fully heard, 
so that litigants may feel on leaving the Courts that, whether 
they have won or lost, all that they had to say was carefully 
listened to. But merely because cases excite the public inter- 

“est is certdinly no reasan why the becoming limits gf relevancy 
should not be strictly adhered to. 


The Law Journal, June, 14, 1924 
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° The Attorney-General and the Public Interest._The Court | 
of Appeal in the Westminster Public Libraries case (A ttorney- 
General v. Westminster City Corporation, June), which was 
commented on when it was before Mr. Justice Tomlin (ante, 
p. 69), have now definitely chosen between two conflicting 
obtter dicta pronounced in the same Court as long ago as 1879. 
In that year, in Attorney-General v. Great Eastern Railway 
Company (II Ch. D. 449), a question was raised as to whether 
a railway company ought to be restrained from letting rolling 
stock and manufacturing it for that purpose. The Attorney- 
General had been set in motion by a manufacturer of rolling 
stock, who considered that his business would suffer and that 
the acts complained of were ultra vires. Jessel, M. R., in the 
Court below, and Baggallay, L. J., in the Court of Appeal, 
considered that the acts were ultra vires, but the majority in the 
latter Court (James and Bramwell, L. JJ.) were of 
the contrary opinion, so that the action was dismissed. 


The obiter dicta between which the Court had to choose in the 
recent case dealt with the important point as to when the Attor- 
ney-General ought to grant his fiat in actions of this nature. 
Lord Justice James’ dictum was this ‘ Where the matter isa 
mere matter of ultra vires. .there ought to be some plain 
and sufficient public mischief shown to warrant a suit on behalf 
of the Sovereign or the public. Itis not, in my opinion, sufh- 
cient to say the thing complained of is ultra vires, and that it 


interests the public ; that whatever may be the nature or extent 
of the excess complained of, the excess should be at once 
stopped, so that bodies incorporated and established by Act ot 
Parliament should be taught to keep within their strict lines. I 
cannot accede to any such view of the duty of the Attorney- 
General or of this Court. .It is only where some public 
mischief is done, or where, in respect of something intended for 


the public protection there is misfeasance or nonfeasance, that 
the Attorney-General ought to interfere.” Lord Justice Bag- 
gadlay’s dictum to the contrary was this ‘It is the interest of 
the public that the law should in all respects be respected and 
observed, and if the law is transgressed or threatened to be 
transgressed, it is the duty of the Attorney-General to take the 
necessary steps to enforce it, nor doeseit make any difference, 


whether he sues ex-officio, or at the instance of relators’. The 
latter view has now prevailed, and iĝ the course of his judg- 
ment Pollock, M. R., said: ‘ I have no doubt that the Attor- 
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_ney-General’s discretion as to interfering has been exercised 
with due care and responsibility, and the Court must aceept it.’ 
His Lordship’s view of the action of the local autHority in this 
case (using a public library as a town hall) was thus expressed: 
‘In exercising their powers as a library authority, they myst 
exercise them with the single purpose of a library authority ; 

, they cannot pool their powers and exercise them for the gene- 
ral purposes of the City of Westminster. They must main- 
tain the purpose of a library authority and deal with the land as 
being for a public library.’ The appeal was accordingly dis 
missed, and the action af the Attorney-General, as‘well as the 
public spirit of the two gentlemen who acted as relators, has 
thus been fully vindicated. 


— The Law Journal, June 14, 1924. 


BOOK REVIEWS. 


BOWSTEAD ON AGENCY, 7th Edition, 1924, published by 
Messrs. Sweet and Maxwell, Ltd., 3, Chancery Lane, London, 
WC. 2. 

“The Digest of the Law of Agency” by Mr. Bowstead has 
been recognised to be the leading treatise on the subject for 
many years. The last edition of the book brought the cases 
reported down to the end of long vacation of 1918. The 
present edition has been revised with reference to cases re- 
ported down to the end of 1923 and every case of importance 
bearing on the subject finds its proper place in the book. We 
have no doubt that this edition of the work will fully maintain 
the high reputation of its predecessors and the work will 
continue to be a standard work of reference on the law of 
principal and agent. 





UNDERHILL’s Law or Torts, 2nd Indian Edition, by Dr. 
M. Krishnamachariar. Published by Messrs. Butterworth 
& Co. 
Underhill’s ‘‘ Law of Torts” is well known for the lucidity 
ewith which the principles of the law on the subject have been 
stated and illustrated by reference to the leading cases. From 
its method of treatment, it is best suited for the student trying 
to understand the fundamental principles of the. law of torts. 
The second Indian edition which gives references to the Indian 
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cases will be found of great use in this country. Dr. Krishna- _ 
machaçiar is known tp us as a writer and commentator on many 
legal subjects and this edition which collects all the important 
Englisheand Indian cases up-to-date will, we feel sure, be found 
highly useful to the students and practitioners. 


SUPPLEMENT TO Ray’s CRIMINAL PROCEDURE CODE, ° 
1§898,containing amendments introduced by Criminal Procedure 
(Amendment) Act, 1923. 

We have great pleasure in acknowledging the receipt of 
the supplement to the Criminal Procedure Code containing the 
amendments introduced by Criminal Procedure (Amendment) 
Act, 1923, which is a useful and necessary supplement to the 
author’s edition of the commentary to the Code of 1898. 





Tus Law oF Girts IN BRITISH INDIA, by B.C. Law, 
Vakil, High Court Calcutta. Thacker, Spink & Co. 


This work which treats of the “Law of Gifts” as applicable 
to the Hindus and Mahomedans does not belong to the ordi- 
nary category of legal text-books which collects together under 
appropriate headings the result of cases on the various topics 
dealt with. The juristic conception of gifts has been examined 
by the author with reference to, the ancient Hindu and Maho- 
medan Law texts. The work discloses great originality and 
research and is bound to provoke thought on the theories put 
forward by the author. This is sufficiently illustrated from 
the circumstances that Dr. Gour in his foreword to the book 
has thought fit to join issue ‘with the author in some of his 
views on which the learned Doctor has expressed himself dif- 
ferently in his own works. The learned author has also fully 
dealt with the entire case-law up-to-date. This collection of 
the principles and cases on the law of gifts is bound to be of 
great value to practitioners and Judges who may have to deal 
with questions arising on this subject. 





CouRT FEES AND SUITS VALUATION ACTS WITH ComM- 
MENTARIES, by Dewan Bahadur Pindi Was Subharwal and Ram 
Lal Anand. 

There is such a large mass of ca%e-law in recent years on 
the various provisions of these Acts that a fresh commentary on 
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them is not without justification. The authors have not cdh- 

" tented themselves with giving references sto the decided cases, 
but have critically examined them wherever nece#sary. To- 
wards the end of the book,.the various provincial enactments 
on Court fees are given and they will be found of great use in 
the several provinces. We venture to point out that the ûti- 

, lity of the book would have been greatly increased if there were 
annexed to the book a list of the cases referred to and the re- 
ferences to'pages where they are considered. We hope that 
this suggestion of ours will be carried out in the next edition of 
the book. 


THE WoORKMEN’s COMPENSATION ACT, 1923 WITH 
NOTES AND COMMENTARIES, by Dr. Abdul Majid. Published 
by Messrs. Butterworth & Co. 


“The Indian Workmen’s Compensation Act of 1923” is 
the first of its kind in this country. Enactments on the subject 
have been in operation for some years in England and else- 
where and there has grown round the English enactments a 
large mass of decided cases which are not always easy to recon- 
cile. Dr. Abdul Majid is well known as a writer of legal text- 
books and we feel sure that he has striven his best to collect the 
English decisions having a bearing on the language of the 
Indian enactment in their appropriate places. We feel sure 
that this book will be found of great utility in the understanding 
and working of this measure in this country. 


THE WORKMEN’s COMPENSATION ACT, 1923, by C. M 
Agarwala, Advocate, Patna High Court. Butterworth & Co., 
Calcutta. 


This is another commentary on the Indian Workmen’s 
Compensation Act. The outstanding feature of this work is 
the introduction which gives in language which is intelligible 
even to lay readers, a succinct statement of the law*with refer- 
ence to the sections of the Act. This would be°’of 
especial value to employers of labour who will have to acquaint 
themselves with at least the outlines of the Act. The notes 
are very lucid and the references to cases, English and Indian. 
are given in appropriaté places. We hope that this book wiil 
have its career of usefulness to the bench, the bar and also to 
employers of labour. ° 


The Madras Law Journal. 
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CRITICAL NOTE. 








IMPERIAL BANK OF INDIA v. U Rat Gyaw THU AND 
Company, Lro., 1.L.R. 51 Cal. 86 : 45 M.L. J. 105 1 Rang. 
637 (PCa): 


This decision of their Lordships of the Privy Council 
deals with a number of points in the mortgage law and it may 
be useful to consider them in some detail. The main decision 
in the case is merely a re-statement of the rules as to priority 
between prior and subsequent mortgagees in respect of fresh 
advances by the prior mortgagee as enacted in Ss. 79 and 80 
of the Transfer of Property Act. It is somewhat unfortu- 
nate that sufficient notice was not taken by the Chief Court of 
Rangoon of the concluding words of S. 80 and their bearing on 
the case. The questienshas been held in this country in a 
number of decisions as resting purely on the language of the 
two sections. See Dap Narayan v, Chait Narayan (1), 
Dalip Narayan v. Chait Narayan (2), Baij Nath Goenka v. 
Daleep Narayan Singh (3). To quote the words of 
Mookerjee, J. in Dalip Narayan v. Chait Narayan (1) the 
general rule is that a mortgagee making a further advance does 
not in respect of that advance acquire any priority as against 
an intermediate mortgagee ; but this is subject to the excep- 
tion that the intermediate mortgagee who has notice of the 
priar mortgage is postponed in respect of advances subsequent- 
ly made on the security of the mortgage provided it expresses 
the maximum to be secured thereby and the maximum is not ex- 
ceeded. Itis also well known in this connection that the Lng- 
lish rule, as enunciated in Hopkinson ve Rolt (4), and the 
later cases, is different. 

xr. (1912) 16 CL J 394. a. (1912) 16 CL J 401. 
3. (1920) Pat. 261 58 IC 489. 4 (1861) 9 H L C 514. 
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Their Lordships have emphasised in this case, on the Uis- 
tinction between the incidents of a mortgage by depoşt of title 
deeds in England and a mortgage effected by the same means 
in the various cities enumerated in S. 59 of the Transfer of 
Property Act. In this country a mortgage by deposit of title 
deeds is as much a legal mortgage as any of the other fornts of 
mortgages, though at one time this was not clearly recognised. 
Indeed, as has been pointed out in Gokul Dass v. Eastern 
Mortgage and Agency Company (5) there is nothing liké an® 
equitable mortgage in this country. In England, on the other 
hand,an equitable mortgage is a contract which creates a charge 
on the property, but does not pass the legal estate to the credi- 
tor. Its operation is that of an executory assurance, which 
as between the parties, and so far as equitable rights and reme- 
dies are concerned, is equivalent to an actual assurance and js 
enforceable under the equitable jurisdiction of the Court. 
Again an equitable mortgage in England is effected in a variety 
of ways such as, by an agreement to create a legal mortgage, 
by a mortgage of the equity of redemption when there is already 
a legal mortgage, by the deposit of title deeds, etc., 21 Hals- 
bury Ss. 132, 133. A legal mortgage is on the other hand a con- 
ditional assurance which vests the legal estate in the 
mortgagee. 

Their Lordships have also pointed out that the rules as 
to priority between legal and equitable mortgages in England 
which do not depend on priority in point of time, have no appli- 
cation in this country. Generally speaking, the rule in Eng- 
land is that where the cquitics are equal, a mortgagee who has 
the legal estate will prevail over all other mortgages, charges 
and incumbrances whether he be the first or subsequent incum- 
brancer and consequently where there is a prior equitable 
mortgage, and a subsequent ‘legal mortgage without notice of 
the equitable mortgage, the legal mortgage will prevail. These 
rules cannot apply to this country as we have no equitable 
mortgages and the rules as to priority between mortgagees her2 
depend upon the application of Ss. 48, 78, 79 and 80 of the 
Transfer of Property Act. 

It remains only to notice the dicta of their Lordships as 
to constructive notice, to a ptisne mortgagee of a prior mort- 
gage by deposit of title-deeds by reason of the former not 
having enquired for the title-deeds ot the property before tak- 

5. (1905) I LR 33 C 410. 
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ing the mortgage. We venture to think the observations of their 
Lordships on this point are by no means clean When once 
it is establishtd that a mortgage of any properties situate any- 
where in the moftussil may be effected in the places enumerated 
in S. 59 of the Transfer of Property Act by the deposit of 
title deeds, it is not easy to follow their Lordships when they 
say that the constructive notice by not calling for title deeds is 
restricted to puisne mortgages of the properties effected only 
in the- specified towns. If the rule as to constructive notice is 
correct, it should logically extend to all puisne mortgages 
cflected anywhere and of properties sityate in any place. Again 
the observation of their Lordships that a mortgage by deposit 
of title deeds might involve lands outside the specified towns 
and not very far remote is open tp serious misconception. [n 
the first place that only properties situated not very far remotz 
froin the specified towns can be subjected to a mortgage by de- 
posit of title-deeds is very indefinite and vague. Besides it 
is not correct as a statement of the law, as there is no limita- 
tion as to the situation of the properties in S. $9 and there ts 
nothing in the decisions to warrant such a construction. See 
Madho Das v Ram Kishen (v) and on appeal Official Assignee 
of the Estate of Ram Kishen Das v. Babu Madho Das (7) 
where properties in Benares were subjected to a mortgage by 
the deposit of title deeds in Calcutta. 


RO Re O O: R E N EY O TEN E E S OO tl i tt ttt aaa 
6 (1892) ILR 14 A238 © 7 (1896) ILR 19 A 76 at p 93 (PC). 
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SUMMARY OF ENGLISH CASES. 
B. Lipron, Lrp. v. BELL, (1924) 1 K. B. got. ° 


Baukruptcy—Written authority of debtor to ctedttor to 
sell goods and apply proceeds pro rata to paying creditors_if 
an assignment__Deeds of Arrangement Act, 1914. 


Where a debtor gives a written authority to a creditor 
to realize his estate and apply the proceeds in satisfaction ole 
preferential claims and pay the balance to creditors pro rata, 
the document does not contain any of the essential elements 
of an assignment properly so called, that is, of that form of 
transfer which law recognizes as cessio bonorum and it does 
not fall within the Deeds of Arrangement Act, 1914. 


Per Bankes, L. J. There is a well-known meaning at- 
tached to the term “ assignment ” in Bankruptcy Law. It 
applies to cases where a debtor had executed a deed which 
assigned all or substantially all his property to a trustee or 
trustees for the benefit of his creditors generally. No declara- 
tion of trust or mere contract is an act of bankruptcy. 


In re, Spackman, 24 Q. B. D. 728 and In re, Hughes, 
(1893) 1 Q. B. 595 followed. 


Per Atkin, L. J. -_There is no reason for giving to “ as- 
signment ” in the Deeds of Arrangement Act a meaning dif- 
ferent from the meaning of the same word in the Bankruptcy 


Act. 


PERFORMING Ricutr Society, Lrp. v. MITCHELL AND 
Bookrr, Lrp., (1924) 1 K. B. 762. 


Copyright_Infringement_Servant and independent con- 
tractor__Distinction between__Liability of master. 


The defendants engaged a band of musicians tœplay in their 
theatre, but in the agreement it was expressly stipulated they 
would not be liable for any infringement of copyright by the 
latter. [t was also notified publicly that no music was to be 
played in the hall which would be an infringement. Without 
the knowledge of the defendants an infringemegt took place 
and in an action for damages held the musicians were the ser- 
vants of the defendanfs and as the infringement took place in 
the course of employment, the latter were liable. Even if the 
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musicians were independent contractors, if the defendants had | 
actively directed, counselled or aided the iafringement they 


would be lifble. 


The question whether a man is a servant or independent 
cqatractor is a question of law or at least a mixed question of 
fact and law. ‘Tests for deciding the question discussed. 


e A. L. UNDERWOOD, LTD. v. BANK or LIVERPOOL AND 
MARTINS, (1924) 1 K. B. 775. 


Company Single  director__Rayment of company’s 
cheques into private account__Conversion__Bank crediting pay- 
ment into private account_Absence of inquiry —Liability. 


A merchant who had a banking account at the defendants’ 
bank converted himself into a limited company. All the 
shares were allotted to him and he was the sole director. <A 
large number of cheques drawn in favour of the company were 
paid by him into his own account, instead of into the company’s 
account which was with another bank and misappropriated by 
him. The defendants knew that his business had been trans- 
ferred to a company, but did not enquire whether the company 
had a separate banking account, treating him as identical with 
the company. In an action by the company on behalf of a 
debenture-holder for conversion, held, the Bank was guilty of 
conversion of all the théques, unless they proved they acted 
without negligence. 


In the case of a Bank dealing with a company, the former 
must be taken to have had knowledge of the duties of the 
directors and the ordinary mode of doing business under the 
articles. In the case of cheques presented for collection by 
an agent of the company and put into his own account, thcy 
are put on an enquiry as to whether the company had not got 
its own banking account and the failure to do so amounts to 
negligence; disentitling them from relying on a defence founded 
on the ostensible authority of the agent. 


A. L. UNDERWOOD, LYD. T BarcLAYs BANK, (1924) 
ı K. B. 799. ° 


@ 
e 4 
Banker and customer__Payment in of cheques not belong- 
ng lo him__Crediting of amount before cheque is cleared. 
Bank if a holder in due coyrse. 


® 
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A person paid into his banking account certain cheques 
to which he hadeno title. The chequesewere credited to his 
account even before they were cleared. Held, this fact alone 
does not make the Bank a holder for value. To håve such 
an effect there must be a contract between banker and customer, 
express or implied, that the Bank will before receipt of the 
proceeds honour cheques of the customer against that amount. 


Tur KiNG v. DENNIS AND PARKER, (1924) 1 K. B. 863, 


Criminal trial Separate indiciments Joint trial — Con- 
sent of counsel —Ef ect. 


It is always the duty of a Criminal Court, even though no 
objection is put forward by counsel, to take note of a point 
which goes to the jurisdiction of the Court of trial. Where 
two indictments against two different persons were proceeded 
with at one and the same time, even the consent of ceunsel for 
the prosecution and the defence does not give jurisdiction to 
the Court. 


Lams v. WRIGHT’ & Co., (1924) 1 K. B. 857. 


Bankrupicy__Property divisible among creditors__ By 
consent or permission of true owner” — Possession “in his 
trade or business’’__Motor car under hire purchase__Bank- 
ruptcy Act (1914), S. 38 (c). 

A person purchased a motor car on the hire purchase 
system and in the agreement it was stated to be “a pleasure 
car” During the pendency of the agreement, it was use 
“in the trade or business ” of the purchaser. He became an 
insolvent and the trustee in bankruptcy claimed ownership 
under S. 38 (c) of the English Bankruptcy Act, 1914, as being 
‘ goods in the possession of the bankrupt, in his trade or busi- 
ness, by the consent or permission of the true owner undei 
such circumstances that he is the reputed owner thereofe ” 
Held, in order to sustain the claim of the trustee in bankruptcy, 
the true owner must have consented not only to their being in 
the possession of the insolvent but also to their being used 
“tin his trade or business” also the article must pot only be 
visibly employed in the trade or business but acquired and 
used for such business. ° 
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° ALLIANZA Co., Lrp. v. COMMISSIONERS OF INLAND REVE- 
NUE, (8924) 1 K. R 870. à 


Corporation tax__British Company__Residence in Eng- 
land but business wholly abroad__Liability to pay tax— 
Figance Act, Ss. 52, 53. 


e Under S. 52 of the Finance Act, 1920, Corporation Profits 
Tax is leviable “ on the profits of a British Company carrying 
of any trade or business.” Held, the words were wide enough to 
include a British Company which is carrying on business entire- 
ly outside the United Kingdom. Held further the fact that 
the samc company was not liable to*income-tax has no bear- 
ing on the question. 


GLAMORGAN COUNTY CoUNCIL v. GLASBROOK BROS., 
(1924) 1 K. B. 879. 


Coniract— Consideration —Police——Agreement to pay for 
services__If illegal. 


During a colliery strike, the manager required some police- 
men being billetted there. The police authorities proposed 
to protect them in the ordinary course, but if police-men were 
to be billetted they reguired the men to be specially paid for 
and provided with food, etc. The manager agreed to the 
terms. [In an action to recover the amount due, held, (by the 
majority of the Court of Appeal, Atkin, L. J. dissenting) the 
agreement was quite legal ; nor was there want of considera: 
tion for the same. 


Per Bankes, L. J. :__Though every citizen is entitled to 


police protection without payment, there is nothing unlawful 
or against public policy in demanding payment for special 
police services rendered. 


Per Atkin, L. J. At common law, it would be’ plainly 
contrary to law to charge for the performance of a public duty 
and the onus is on the person entrusted with the duty to estab- 
lish some exception to the general gule, validating such # 
power. ° 
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BENAIM AND Co. v. DEBONO, (1924) A. C. 514. : 


Conflict of Yaws_Sale of goods__Céntract to be perform- 
ed at place different from thal at which it was made__Mode of 
performance__Law governing__Privy Council practice__N ew 
point. X 


Where a contract is made in one country and is to be 
performed wholly or partly in another country, the law as to 
the mode of performance may be presumed to be the lex lect 
solutionis, i. e., of the country where performance is to take 
place. In a contract for sale the vendee’s right to reject the 
goods falls within the above principle. 


Where a party succeeds before the Privy Council on a 
point not raised in the Courts below, he can be deprived of his 
costs in the Courts below. 


THE SAXICAVA, (1924) P. 131. 


Counter-claim__Setting up— What amounts to_Rules of 
Supreme Court, O. 21, R. 16. 


The “ setting up ” of a counter-claim must refer to a set- 
ting up in a pleading or in some proceeding which is recognised 
or directed by the rules and which becomes a part of the re- 
cord or something which is filed in the Court. 


Per Sargani L. J.__A general intimation outside the pro- 
-cecdings of the intention of the defendant to proceed by way 
of counter-claim is not enough nor is the filing 
of an affidavit enough. The setting up of the counter- 
claim means the delivery of the counter-claim according to the 
rules. 


SILVER v. SILVER AND GRENFELL, (1924) P. 163. 


Divorce__Costs of wife__Prior abortive trial__Right’ to 
stay second trial till costs of prior one patd__W aiver_W hal 
amounhs to. 


In a petition for «divorce against the wife, the jury dis- 
agreed and thereupon the husband applied for a second trial. 
Held, it is one of the rights of the respondent wife to have the 
trial stayed till the costs of the first. trial have been paid. The 
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mete fact that she accepted an order for payment of costs of 
the secogd trial or sequrity for the same, withgut claiming the 
unpaid costs œf the prior abortive trial does not amount to a 
waiver of her right to stay the proceedings. 


, Per Warrington, L. J.—The option is not a matter of dis- 
cretion but as of right. 

" B.v. B., (1924) P. 176. 

e Divorce__Custody of child__Adultery of wife_E ff cect of 
—Jurisdiction of Court to direct access to child. 

Where as a result of a wife's adultery a divorce has been 
cftected, it does not follow that she is thereby ipso facto dis- 
entitled from access to or having custody of her minor daugh- 
ter who is below sixteen years of age. In considering the 
limits of an order granting access to the child, the Court should 
always view the question from the standpoint of the child’s 
interests. 

Case-law on the subject reviewed. 


JOTTINGS AND CUTTINGS. 


The Russell Case.__At last the Russell case is at an end, 
after having dragged its sordid way up to the House of Lords; 
and the ultimate Court of Appeal has decided by the narrowest 
of margins in favour of the respondent. The majority rested 
their judgment on a very narrow ground, namely, that no hus- 
band or wife could be allowed to give any evidence that would 
bastardise the issue born to the wife during marriage at such a 
time as that it might have been conceived during the marriage. 
The history of this question is interesting. It used to be re- 
ceived as undoubted law in the early days.of the common law 
that if the husband was within the four seas at the time of possi- 
ble procreation, no evidence of any kind could be received to 
show that a child born of his wife was not his child--a very com- 
prehensive rule, founded, no doubt, on the dislike of the Church 
to bgstardising of children. It was not until Pendrel’s Case 
(2 Str. 925) that this doctrine was overruled, and evidence was 
allowed to be given of non-access even when the husband was 
within the four seas. At first, the only evidence admitted un- 
der the revised rule was of impossibility of access but gradu- 
ally the scop was extended. In Goodright and Stevens v. 
Moss (2 Cowp. 591) it was contended that a father’s declara- 
tion that a child who had lived with him and his wife, and was, 
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in fact, their child, had been born before the marriage, was*not 
admissible in esridence when the questiou was whetherethe child 
was the father’s heir. It was in this case that Lord Mansfield 
formulated the rule which was the foundation of the decision of 
the majority of the House of Lords in the Russell case. But 
the great Chief Justice did admit the declaration of the father 
in that case to prove that the child was born at a date before 
the marriage. In much more modern times, after parties had 
become capable of testifying in the box, the House of Ltrds’ 
held that where a child was born six months after the marriage, 
under such circumstances that it must have been, conceived 
months before that ceremony, the husband might give evidence 
that before the date of the marriage he had not had any rela- 
tion with his wife. Lord Halsbury poured a scorn and con- 
tempt on the contrary contention; and at last it seemcd as 
though a substantial inroad had been made upon a rule made 
at a time when the parent declarant was not capable of giving 
evidence, and so of being cross-examined. But the present deci- 
sion pursued to its logical conclusion would alter that too, and 
{rom that point of view it is a reactionary character. 
— The Law Journal, June 7, 1924. 


Public Interest and Contempt of Court.—_In these days, 
when too many public journals indulge in the pernicious practice 
of ‘trial by newspaper, ’ it is peculiatly fitting that the Judges, 
whilst sternly suppressing any real attempts to interfere with 
the course of justice, should not encourage any undue attempts 
to interfere with the liberty of the Press. From this point of 
view the refusal of the Divisional Court of the application for 
rules nisi by the managing director of the Rodeo contests at 
Wembley against the editor of the Star is not unworthy of at- 
tention (Ex parte C. B. Cochran, June 23). What, in effect 
the writer of the impugned article said was that ‘ steer roping’ 
was a form of cruelty, and that, whatever the result of the pro- 
ceedings before the Wealdstone Justices instituted by the 
Society for the Prevention of Cruelty to Animals, this part of 
the programme ought to be stopped. It was urged on behalf 
of Mr. Cochran that this expression of opinion amounted to a 
contempt of Court, snasmuch as it was based on the assump- 
tion that Mr. Cochran was guilty of the alleged offence for 
which he was to be tried by the Justices. This was a conten- 
tion which the Court—consisting of the Lord Chief Justice, 
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Mr. Justice Swift and Mr. Justice Acton—_found little difhcul- 
ty in r@ecting. The article left open the question whether 
thesc particular Rodeo contests were lawful or unlawful and no- 
body could reasonably say that it was calculated to interfere 
with the due course of justice. The real interest of the case lies 
in the principle which the Lord Chief Justice laid down as 
peverning all such applications. * In the opinion of the Court 


said Lord Hewart, ‘it is necessary to be careful in fetteriny 
urfduly the right of public writers to express themselves on 
matters of public interest.’ That does not mean, of course, 


that public writers arc entitled to comment on matters of pub- 
lic interest in a manner calculated to interfere with the course 
of justice. It is, however, a useful reminder that the Press 
has its rights as well as its duties, and that those rights ought 
not lightly to be interfered, with when dealing with matters of 
public concern. 

— The Law Journal, June 28, 1924. 


*K 
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Lawyers as Presidents of States.—One lawyct has suc- 
ceeded another in the office of President of the French Repub- 
lic. M. Doumergue’s relations with the legal profession, it 
is true, are not so intimate as M. Millerand’s. ‘The ex-Presi- 
dent was, before he devoted himself to politics, onc of the bust- 

„cst and most distinguished advocates in the French Courts. 
The new President’s elegal experience has been confined to 
magisterial posts in the French colonies. All the same, he 1s 
to be included among the many lawyers who have held the 
office of President of the French Republic, some of whom, like 
M. Loubet and M. Fallieres, as well as the retiring Premier, 
M. Poincare, have been among its most notable occupants in 
recent times. | Even more marked has been the tendency of 
America to choose its Chief Magistrates from its lawyers. 
True, the present occupant of the office is not a member of the 
legal profession, and the coming election is not likely to give 
the White House a legal occupant. There have, however, 
been twenty-nine Presidents of the United States, and no few- 
cr than nincteen, including Adams, Jefferson, Lincoln, Garfield, 
and Taft (now Chictf Justice), have been lawyers. 

— The Law Journal, June 21, 1924.° 


Dickens and the Law. Did Dickens invent the phrase 
‘Supreme Court of Judicature’? Mr. Alfred J. Watson, in 
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a letter to John o London’s Weekly, calls attention to thése 
words in the Pigkwick Papers “The elder Mr. Weller en- 
tertained a firm and unalterable conviction that the Old Bailey 
was the Supreme Court of Judicature in this country. ‘ Did 
Dickens,’ adds Mr. Watson, ‘ invent the title which our legisla- 
tors of 1873 adopted as that of the newly-arranged Courts, or 
did some one among the promoters of that great reform re- 
invent it independently’? In any event, I do not think that the 
legal profession in this country is generally aware that Dickéns * 
used the phrase thirty-seven years before it was embodied in the 
statute |” —The Law Journal, June 7, 1924. 
+ 

With the kind permission of Mr. T. Kumaraswamiah, 
High Court Vakil, we publish the following extracts from the 
opinion of Sir Tej Bahadur Sapru on the legality of the remit- 
tal of the Madras Religious Endowments Bill to the Madras 
Legislative Council :— 


Having stated the facts, he proceeded to consider the 
question whether the action taken by the Governor under 
section 81 (A) of the Government of India Act was ulira 
vires ? 

As regards this question I am of opinion that before any 
analogy is sought in the procedure of the House of Commons 
or any foreign legislature, I think we must look to the terms 
of the statute. There are two confixting views which have 
been expressed on this question. ‘The view of the Advocate- 
General which was in favour of the Governor’s action has 
been supported in an article in the Madras Law Weekly, Vol. 
XIX, Part 14, of the 4th April, 1924. The other side of the 
question has been discussed at great length in an article in 
Vol. XLVI, Part 10, of the Madras Law Journal of Marck, 
1924. It seems to me that the three most material sections of 
the Government of India Act bearing on this matter are Ss. 72 
(A), 72 (B) and 81 (A). 5S. 72 (A) may be said to create 
Legislative Councils in Governor’s Provinces. S. 72 (B) des- 
cribes the period of time during which a Legislative Council 
can ordinarily function. The words‘ shall continue for three 
years from its first meeting in S. 72 (B)’ seem to me neces- 
*sarily to imply that thgee years is normally the utmost length 
of time prescribed by statute for the existence of a Council un- 
less the Governor extends the period under Cl. (6) of the 
proviso. It follows that upon the expiry of three years the 
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Legislative Council ceases to function, Under Cl. (6), the, 
Govemor is bound sto appoint a date after the dissolution of 
the Counci? not more than six months, or, with the sanction of 
the Secretary of State, not more than nine months from the 
date of dissolution for the next session of the Council. Cl. (c) 
do not to my mind imply the continuity of the old Council. 
In my opinion these words which occur in sub-clause (c) of 
the proviso should be read in conjunction with Cl. (1) of sec- 
tion 72 (B) and if they are so read it follows that after the 
‘dissolution of a Legislative Council which may take place on 
the expiry of three years from its meeting or sooner by virtuc 
of action taken by the Governor under sub-clause (a) of the 
proviso, a new Council begins to function. The words ‘ the 
next session of the Council’ .segm to me in the context in which 
they occur to refer to the session of the Council succeeding the 
dissolution. Section 72 (A) provides for the creation of 
the institution known as Council. But section 72 (B) to my 
mind was intended to provide a time-limit within which each 
Council was to work and function. I think the analogy to a 
corporation is wholly misleading and fallacious. The insti- 
tution of Council as a political and legislative organisation 
which ts created by S. 72 (A) should not on the analogy of a 
corporation be confused with each particular Council as it may 
be composed at every election. It is entirely immaterial 
whether as a result of general election the members elected to 
the ‘Council are the same as those who sat in the preceding 
Council or are different. The very word ‘ dissolution’ which 
occurs in the proviso to S. 72 (B) seems to my mind to imply 
that after each dissolution a new Council comes into existence 
It is obvious that if the Council is to be compared to a corpo- 
ration, it can only be compared to non-trading corporations 
such as Municipal Corporations. But such analogy does not 
help in the solution of the difficulty arising in this case. For 
in the case of a statutory corporation it has such rights and can 
dp such acts only as are authorised directly or indirectly bv 
the statute creating it and the real question to my mind in the 
present case does not turn so much upon whether continuity 1s 
implied in the case of Council as upon the issue as to whether 
the Council to which the Bill was retyrned is the Council corf- 
templated’ by S. 81 (A) read with S. 72 (B). In other words, 
I think S. 72 (A) provides for the abstract idea of a political 
organization known as the Legislative Council, while S. 72 (B) 
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provides forthe concrete embodiment of that idea in the shape 
of particular bodies liable to dissolution after a certain period. 
Coming next to S. 81 (A) (1) the power which is given to the 
Governor to return a Bill to the Council for reconsideration 
cither in whole or in part together with any amendments which 
he may recommend is a very special power which ıs to be exér- 
cised in relation to the Council which has passed a Bill. M 
in the opinion of the Governor expediency or reasons otf 
policy require that the Bill should be reconsidered by the Coun- 
cil, he can take action under it. 1 think the words ‘ for res 
consideration’ preceded as they are by the words ‘the Council’ 
imply that the Governor is desirous of giving a chance to the 
Council which has considered the Bill and passed it, to reconsi- 
der it along with any amendments which he may recommend. 
It is possible to urge that upon this interpretation this power 
of the Governor may lapse or be defeated if before he returns 
the Bill the Council which considered it originally and passed 
it has ceased to function. Should any such eventualify happci 
and the Governor is not satisfied with the Bill as submitted to 
hun and could obtain a reconsideration of it, I think he would 
be justifed in withholding his assent. Anyhow it seems to 
me that an argument based on inconvenience of this character 
when further remedy is available should not be allowed to 
affect the interpretation of the statute. If the argument of 
convenience has any place in the interpretation of this section, 
it is at least possible to urge that the Council which has succeed- 
ed the Council which passed that Bill had no hand in the shap- 
ing of the policy and indeed never gave any consideration to the 
Bill and it may be not only inconveniencing it but putting a 
serious limitation on its liberty to ask it to give the Bill or the 
amendment reconsideration. Under S. 81 (A) it.seems to 
me that there is nothing in Clause 2 of S. 81 (A) which deals 
with the reservation of Bills which is inconsistent with the 
interpretation which I have just put on clause 1 of S. 81 (A). 
Indeed it scems to me that if the period prescribed by the sub- 
clauses to clause 2 expires before the dissolution of the Council 
concerned the same results will follow notwithstanding the 1n- 
convenience that would be caused thereby. 


I do not think mugh assistance can be derived in the inter- 
pretation of these sections of the statute from the Standing 
Orders of the Madras Council or the Electoral Rules. Stand- 
ing Order No. 2, clause 2 provides that if a Member-in-charge 
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of the Bill makes no mention in regard to the same during two 
complete sessions, the Bill shall lapse. It also provides for” 
the lapse ofall pending notices. I do not think that it is right 
to hold that a Bill cannot lapse at all unless we take ‘ the next 
session’ of the fresh Council to be a session coming 
efter the old session. Ordinarily, the word ‘session’ 
means ‘the period between the opening of Parlia- 
ment and its prerogation’ (see Byrne’s Law Dictionary, 
page 810). It is somewhat difficult to understand the full 
significance of the word ‘ complete’ in Standing Order No. 2. 
But assuming that if no motion is made with regard to a Bill 
during two complete sessions the Bill will lapse and that the 
phrase ‘two complete sessions’ may cover the next session of 
a fresh Council, it does not seem to me to follow that the next 
session of a fresh Council can be asked by the Governor to re- 
consider the Bill which was passed by the preceding Council. 
It is possible to keep a Bill alive by Standing Orders for the 
considerations of the new Council but it does not seem to me 
that the same arguments will necessarily apply to the interpreta- 
tion of S. 81 (A) which provides for a very special procedure. 
Standing Order No. §1 provides that when a Bill which has 
been passed is returned by the Governor to the Council for re- 
consideration, the point or points referred for consideration 
shall be put before the Council by the President and shall be 
discussed and voted upog in the same manner as amendments 
to a Bill. This does not to my mind help us in the interpre- 
tation of S. 81 (A). It does not also seem to me that be- 
cause only the points that are referred to the Council by the 
Governor can be considered after the return of the Bill, it does 
not matter if the Council which is asked to reconsider consists 
of different persons. I have already pointed out above that 
if the argument of convenience or inconvenience must be taken 
into account, it is obviously inconvenient and unfair to a new 
Council to be called upon to give reconsideration to a Bill for 
which it was not originally responsible. 

Rule 25 of the Madras Electoral Rules runs as follows :— 


‘On the expiry of the duration of a Council or disso- 
lution a general election should be held in order that a new 


Council may be constituted.’ e 

It will be observed that in this rule the Council meeting 
after the general election is spoken of as the ‘new Council.’ It 
only shows what view of the matter was taken by the framers 
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of the rules though I agree that it would not be legitimate to 
construe the statyite in the light of this rulg. A 

It, therefore, seems to me that upon the inteibretation of 
the-sections of the statute itself, the action of the Governor 
under S. 81 (A) was ultra vires. Not much assistance can 
be derived from the practice of the House of Commons in re- 
gard to the procedure relating to S. 81 (A) as there is no such 
thing as the return by the Crown of a Bill passed by Parlia- 
ment for its reconsideration. There are provisions similar to 
S. 81 (A) to be found in some of the statutes relating to the 
Colonies_vide 5 and @ Victoria, Chapter 76, S.. 30 (New 
South Wales), 18 and 19 Victoria, Chapter 39, S. 13 (Austra- 
lian Colonies) and 15 and 16 Victoria, Chapter 72, S. 56 
(New Zealand). But I have not been able to find any autho- 
rity in those colonies favouring the interpretation which has 
been accepted in Madras. On the other hand the American 
Constitution which has a similar clause has been judicially inter- 
preted to mean that wherc a bill is returned and the House 
has adjourned, it would not be a good return “ as the existence 
of the House has been terminated by the final adjournment 
and the House could not be in session until the new term of 
Congress.” It will be noticed that the time-limit for the 
return of the Bill by the President is ten days. If it iş not 
returned within that period it becomes law unless the Congyess 
by their adjournment prevent its retyrn in which case it shal! 
not be a law (see Watson on the Constitution, Vol. I, pp. 353 
and 365). 

In short, as I have stated above, upon my view of the 
statute the return of this Bill to the new Council was ultra vires. 


BOOK REVIEW 


Tre ALL-INpIA DIGEST (CRIMINAL, I91I TO 1923), by 
P. Hari Rao, B. A., B. L., Law Printing House. 

We are glad to acknowledge the receipt of the above 
Digest which is a necessary supplement of the late Mr. Sanjeeva 
Rao’s Criminal Digest which brings the criminal cases reported 
down to the end of 1923 in the body of the work. There ts 
also a Supplement towards the end of the volume digesting 
the cases of the current year up tothe end of Jyne, 1924. 
We have no doubt that this work will be found of great use 
to the magistracy, to the judiciary and the bar in general. 
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REMINISCENCES OF THE BAR* 
BY 
SIR P. S. SIVASWAMI AIYAR. 
(Continued from page 14.) 


The leading firms of attorneys in those days were the 
European firms. There was the firm of Government 
Solicitors then represented by Barclay and Morgan, of 
whom Mr. Barclay was to be rarely seen in Court. He was al- 
ways attending to his business in the office. But Mr. Morgan 
used to appear in the Courts. A quick, intelligent man who 
could handle any question of law or fact quite as 
effectively as any barrister he was one of the ablest attorneys 
I have eyer seen in this High Court. They were the leading 
firm of Government Solicitors. Then the firm which had the 
largest amount of business with Indian clients was Messrs.Bran- 
son and Branson. I do not believe there is any representative 
now of Messrs. Branson and Branson. The chief representa- 
tive of that firm at that time was Mr. Reddy Branson. The 
large practice he enjoyed was due to one reason among others, 
that Mr. Branson was a linguist. He could speak three 
vernaculars, viz., Telugu, Tamil and Hindustani better than 
any native could. He was also a pleasant and genial man, who 
moved on good terms with all branches of the profession and 
was excellent company. Another firm which enjoyed a large 
practice was the firm of Grant and Short, represented by Robert 
Grant and James Short. Robert Grant joined the bar and 
became a very successful barristep. Mr. Short wase 
also a man who could speak the vernaculars very 
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well, and Tamil exceedingly well. When the European 
members of tke legal profession complain that thei® business 
has been taken away by Indians, they seem Very often to 
think that it is by the exercise of some unfair means that the 
Indian branches of the profession have taken away their 
business. But it is natural that a member of the profession 
who can talk the language of the client, who can speak to him 
directly without the aid of an interpreter, listen to all that he, 
says and understand him, has a much better chance of securing 
popularity than an attorney or a barrister who has to deal 
through an interpretereand cannot make himself understood by 
a client by speaking to him directly. Then there were two or 
three other firms which were in very full practice, for instance, 
the firm of Grant and Laing.. Mr. Laing was one of the ablest 
of attorneys; next to Morgan I should put down Laing as per- 
haps the ablest attorney then. There was the firm of Wilson and 
King. It was latterly represented by Sir Henry King and is now 
by Mr. Partridge. Then there was Mr. Rowlandson 
who is still in the land of the living and spends 
the evening of his life at Ootacamund; a fine, witty 
Irishman, an exceedingly genial friend, full of pleasantry 
and anecdotage, a fine actor who used to take part 
in amateur dramatic society, a man whom nobody could help 
liking and one of my personal friends among the attorneys. He 
was then, I think, the Official Assignee of Madras. Those were 
the English firms which were then in the enjoyment of a large 
practice. 


I now pass on to the section of the bar to which I belong 
and: which you hope to enter, that is, the Vakils’ branch of the 
profession. And here I will first deal with those gentlemen 
who were the leaders of the bar on the Original Side. The 
leading firm among the vakils on the Original Side was that of 
Messrs. Ananda Charlu and Sundaram Sastri. It is perhaps 
a circumstance rather curious to note that there are hardly any 
partnerships known among vakils. What exactly the reason 
is, is perhaps a matter of conjecture. Among the barristers 
it is not considered correct to form partnerships. Among the 
attorneys it is quite a usual thing because the business of the 
attorneys cannot possibly be carried on single-handtd, if it is at 
all large. In the case of vakils, who have business either on 
the Original Side or on the Appellate Side, it would be a great 
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adwantage if they form partnerships. But as a matter of fact 
the soil gf Madras has been very uncongenial to the formation 
of any partnerships among vakils. Whether it is due to want 
of mutual trust or whether it is due to jealousy or whatever 
it may be is a matter which may be left to speculation. 


_ The best known firm, as I said, among vakils on the 
Original Side was that of Ananda Charlu and Sundaram Sastri. 
«Mx, Ananda Charlu was undoubtedly the leader of the vakil 
bar on the Original Side. He belonged to the set which pass- 
ed out in 1870. He was junior to Mr. Subramania Aiyar 
and senior to Mr. Bhashyam Aiyangare Mr. Ananda Charlu 
was a man well known to fame. He was known as a very 
conspicuous figure on many a political platform in Madras and 
latterly he became a member of the Imperial Legislative Coun- 
cil elected by the members of the Provincial Legislative Coun- 
cil. But all those honours had not come in those days. 
Mr. Ananda Charlu, when I first knew him, was a man of very 
strong personality, a man of very good natural parts, great 
resourcefulness, a man of great energy with excellent gifts of 
speech. He was a very good forensic speaker and could put 
his case in a telling, effective way. At that time he had not 
cultivated the highly stilted, bombastic style which he affected 
in later days on the platform and at the bar. He used to 
speak much more naturally, much more readily and fluently, 
and spoke without any preparation. He was very 
good in dealing with witnesses and altogether thoroughly 
deserved the position which he occupied as the head 
of the bar on the Original Side. He was one of the 
pleasantest men in private society-__one of the few men whom 
I have known who had a real gift for conversation. We could 
pass hours with him pleasantly. He was very good at small 
talk and could speak exceedingly idiomatically and pleasantly. 
He was a man of great pluck and independence and would not 
allow himself to be cowed down or bullied by any Judge. 
Mr? Ananda Charlu’s style of speaking underwent a change for 
the worse in later days. As he came to appear more and 
more on the platform he began to cultivate a very slow, almost 
tediously slow, measured and pompous style of delivery which 
had the effect of boring rather ‘than impressing his 
hearers. Mr. Ananda Charlu’s interests were not confined to 
legal work. He took great interest in politics. He 
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read literature largely and he was a man of society. 
Mr. Ananda .Charlu’s partner was Mr. Syndaram 
Sastri, the father of Sir Kumaraswami Sagri and the 
son of Mr. Ranganatha Sastri. Between the distin- 
guished father and the son who occupies an even more distin- 
guished position, Mr. Sundaram Sastri has been thrown into*the 
shade. But he was a man also of a notable personality. Ede 
inherited from his father a robust constitution and a tendency 
to pugnacity, if not, even to pugilism. His father was aneac- 
complished linguist and an accomplished athlete. Those weye 
two of the great accomplishments of Ranganatha Sastri. It 
was said that he could speak 16 or 18 languages. I have 
heard him speak German with Dr. Oppert, Professor of 
Sanskrit in the Presidency College. He was known to be a 
rough rider. He would rie half-a-dozen horses in the 
morning for the purpose of exercise. Ele used to take enor- 
mous exercise and was very justifiably proud of his muscles 
Of Mr. Ranganatham Sastri’s readiness of wit and his powers 
of repartee, numerous stories have been told and I have had 
the pleasure of hearing all from the lips of his son, Sundaram 
Sastri. For instance, there was a bishop once in his company 
and Mr. Ranganatham Sastri was speaking to him of the very 
conciliatory and winning ways of the Missionaries before a 
man became a convert and of the cold shoulder they showed 
after the conversion. He said that they talked of the father- 
hood of God and brotherhood of man, but afterwards there 
was very little of cordiality. The bishop said that he must 
have been keeping very bad company. Mr. Ranganatham 
Sastri turned his back at once and said “ Yes, I turn my back 
on it.” He was a man who would never put up 
with an insult and he was prepared for blows. That 
was the stock from which Mr. Sundaram Sastri was 
descended, and he inherited his father’s readiness to take frre, 
a part of his father’s herculean strength and some of his 
father’s linguistic accomplishments. Mr. Sundaram Sastri, 
you may be curious to know, took his degree in Latin. He 
could speak Sanskrit, as many of the other members of 
the family of’ Mr. Ranganatham Sastri could, and he could 
speak French besides Hindustani, Telugu and Tamil 
And what was mort to be envied than anything else. 


more than his attainments in these other languages I have men- 
tioned, was his command of vigorous Anglo-Saxon. I have not 
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known another man with a greater command of vigorous 
Anglo-gaxon, and if I may be allowed to say so, of that part 
of Anglo-Saxon also which we call Billingsgate. He 
could give points to any low-bred Eurasian. He was a very 
ready, good speaker in his own way, and both Mr. Ananda 
CĦarlu and Mr. Sundaram Sastri were full of story, fun 
and wit, and in the good old days in the old High Court when 
we had the Chambers Court in a small room facing the sea, we 
generally used to sit in the verandah just outside the Court- 
rpom and listen to many a story and anecdote told by Mr. 
Ananda Charlu and Mr. Sundaram Sastri. ‘This firm of 
Ananda Charlu and Sundaram Sastri did not last very long. 


Another name that comes to one’s memory is that of a 
gentleman who is still in the land of the living(1). That is Mr. 
P. V. Krishnaswami Chettiar. ° Taking all things together, 
I thought he was the ablest vakil on the Original Side in those 
days. He was a beautiful speaker, a man with fine features 
and a fine; silvery, ringing voice, with a fine wealth of phrases, 
and a man who took great pains with his cases, and prepared 
them far more deliberately than any Original Side practitioner 
in those days. He took very great care not merely with the 
evidence, but also with the law of his case. He was a very cir- 
cumspect, cool cross-examiner, never allowed his discretion to 
be overcome by any excitement or zeal, and was a thoroughly 
reliable advocate. It wąs a pleasure to hear him in Court. His 
pronunciation, his delivery, his style, were all capital ; and 
even taking the Appellate Side I have still to find a man who 
had the same charm of delivery, the same sweet voice and the 
same faultless style of speaking, and who combined with all 
these accomplishments great circumspection and care in the 
preparation of his cases. Among the other vakils, there was 
one who was known more as an orator than as a vakil, Mr. 
P. M. Jagarao Pillai, a nice, cultured man, fond of French, 
who spoke fluently, with a fine voice, was often in requisi- 
tion on the public platform, and gifted with that oratory which 
aims at sound rather than substance. He was well known 
on the platform and in the High Court; he was thoroughly 
liked as an excellent man. Then there was Mr. K. P. Visva- 
natha Iyer, a leading Vakil, a very good, painstaking, sensible 
gentleman. e These were the leading*vakils on the Original 


Side. 


1. Mr. Krishnaswami Chettiar died recently.—dEd. 
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The leading men on the Appellate Side in those ddys 
when I first joined the bar were Mr. Rama Rao aad Mr. 
Bhashyam Aiyangar. Mr. Rama Rao belonged ¢o an earlier 
set. He was the oldest member of the bar. He was enrolled 
in 1867 or so. He and Mr. Bhashyam Aiyangar practically 
divided a great part of the Appellate Side practice. Mr. 
Rama Rao was then perhaps in the height of his practice. He, 
however, outlived his time and in his latter days his practicc 
dwindled practically to nothing. But at that time he was one 
of the leaders and he had his merits. He was a very pains- 
taking and very industrious man. Many of the old leaders 
in those days were models of industry and thoroughness. Mr. 
Rama Rao was quite a model of the hardworking, painstaking 
Vakil. He was then, I think, a member of the Legislative 
Council. He was a great favourite with Sir M. E. Grant 
Duff, who was Governor from 1881 to 1886. Mr. Rama 
Rao’s manner of speaking was not very attractive. He used 
to emphasise almost every syllable so much so that? emphasis 
had no meaning. But the merit which really brought 
him at the bar was undoubtedly his painstaking habits, 
his application and his sense of duty to his clients. 
His reputation suffered, however, an eclipse towards 
the declining years of his life. His rival, however, 
at the time was one who was destined to eclipse 
everybody else in the bar here and who was destined to make 
a name that was to ring throughout’ India as one of the fore- 
most jurists of his age. I refer to Mr. Bhashyam Aiyangar. 
Mr. Bhashyam Alyangar had had a unique career even before 
he joined the bar. He had had the distinction of beating 
Sir T. Muthuswami Atyar in the B. L. examination. They 
both appeared for the examination in the same year. Mr. 
Muthuswamt Aiyar was even then well known to be one of the 
most deeply-read students of law and had had the advantage 
besides of having been a Judge for years. But Mr. Bhashyam 
Aiyangar had not to go to any Law College. He had become 
a District Registrar before he took his B. L. Degtee 
and a District Registrar's duties were not so onerous 
as to leave little time for study and he devoted his leisure 
„hours to the study of law and had the satisfaction of beat- 
ing Sir T. Muthuswam® Aiyar in the B. L. Eramingtion. He 
came first and Muthuswami Alyar second. They were the two 


first in the first-class-in those days. The first-class in B. L. 
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could be secured in those days only with 75 per cent. of marks, . 
not 6ofper cent. as it was fixed later. Mr. Bhushyam Alyangar 
became Apfrentice under Mr. O'Sullivan, of whom I have al- 
ready spoken to you__a most generous master, one who appre- 
cigted the gifts of his pupil and was also shrewd enough to 
forecast the future of his pupil. It was rather curious that 
Mr. O'Sullivan should have predicted that Mr. Bhashyam 
Atyangar would one day become his successor as Advocate- 
General. The reason why I say it was a curious prediction 
fs that in those days there was a devoutly held superstition 
that only barristers could be Advogate-Generals. That a 
vakil could be an Advocate-General was a discovery to be made 
by Mr. Bhashyam Atyangar himself, and when he demonstrat- 
ed the legality of such an appoyntment, Sir Arthur Havelock’s 
government was strong enough to overcome the existing super- 
stition and appoint a Vakil to that Office when it fell tempora- 
nily vacant. Mr. O'Sullivan predicted a brilliant future for his 
pupil and his pupil more than justified his master’s expectations 
of him. Of Mr. Bhashyam Atyangar as he then was, or 
Sir Bhashyam Aiyangar as he afterwards became, I could 
speak for a very much longer time than an hour, but it is suffi- 
cient if I refer to some of his characteristic merits. | Of course 
it goes without saying that he was the acutest lawyer in the 
Presidency. When Sir Charles Turner came from Allahabad, 
he came with the impxesgion that the ablest Indian Judge in 
the whole of India was Mr, Justice Syed Mahmood. Un- 
doubtedly Mr. Syed Mahmood was an able Judge. There is 
no gainsaying that. But Mr. Justice Turner was so captivated 
by Mr. Justice Mahmood’s accomplishments that he thought 
it impossible for anybody to prove the superior of Mr. Justice 
Mahmood. And when he came here first, he began to ill treat 
the members of the bar and lord it over them and treat them 
with a certain amount of contemptuous condescension. But 
within a year or two he completely changed his mind and ad- 
mitted that Sir Bhashyam Aiyangar was the ablest jurist and 
lawyer in India. The same opinion was formed by every 
Judge and by everybody who had an opportunity of hearing 
him, or coming in contact with him in any capacity either 
at the bar or outside the bar. Sir T. Muthuswami Atyar, 
had the highest respect for Sir Bhashyam Aiyangar. There 


was one very characteristic trait of Sir T. Muthuswami Atyar 
to which, I am afraid, I did not advert on the last occasion and 
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that was his -partiality for the Socratic method. He ustd 
to interrogate aepractitioner very closely and used to ply him 
with questions till either the practitioner could cormwince him or 
he could convince the practitioner that one or the other was 
wrong. That was a very favourite method with Sir T. Muthu- 
swami Aiyar. The ill-equipped or the ill-prepared pratti- 
tioner naturally found it a torment and Sir T. Muthuswami 
Aiyar hardly spared anybody from the application of this 
method. There was one, however, whom he treated in an 
entirely different fashion and that was Sir Bhashyam Aiyangar. 
He was the one man for whom he had genuine respect, about 
whom he spoke highly to everybody and to the Government 
and whom he thought unnecessary to subject to Socratic 
methods. I have known the time when Sir S. Subramania 
Aiyar and Sir Bhashyam Atyangar, both appeared before Sir 
T. Muthuswami Aiyar. There have been times when even 
Sir Subramania Aiyar was not spared by Sir T. Muthuswami 
Aiyar. But I have never known an occasion when Sir Muthu- 
swami Aiyar ventured to treat Sir Bhashyam Aiyangar with 
anything but respect. That was the impression he created 
upon the minds of Judges and upon the minds of practitioners 
at the bar. 


As I am now on this topic and as it is rather one on which 
I like to dwell, I may devote a little more time to Sir Bhashyam 
Aiyangar. It has so happened ethat I had to make an 
obituary reference to the loss our bar sustained in the 
death of Sir Bhashyam Atyangar and some others, and what 
Į said then is a summary of what I thought of Sir Bhashyam 
Aiyangar. There were many things in which he was a model 
to other practitioners, in the thoroughness with which he pre- 
pared his cases, in the great care which he took in the right 
method of presentation of cases in Court and in his extraordi- 
nary circumspection__that is a word which you will understand 
by and by as you grow more familiar with your business. 
Many were the opportunities we had of studying his methpde 
of preparing cases. If you happened to be his junior and if 
you had to go to his house, he would take up the printed papers 
and would begin to study the pleadings first. The study 
of the pleadings took him, as it might seem to you at the time, 
an enormously tedious length of time. If the case 
of an impatient young man who thinks that these 
things ought to be gone through quickly, it would 
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strike him that he was taking an unconscionable length of time 
for his plgadings and that he was doing the study of his cases 
in an absent-minded manner. But, even inthe midst >f 
apparent distraction, the man was working, the brain 
was working, most steadily and with the greatest con- 
centration. He was a man who had’ cultivated the 
artsand it is a very important and rare art—of 
thinking in the midst of distractions. There might be a 
dozen people speaking to him —it might be a clerk, 
a child, a vakil, an apprentice or a friend,__in the midst of 
all these distractions he would go on thinking out his case 
and he could pick up the thread where he had left it or where 
the distraction had intervened. And he often said that it 
was quite easy for him to think in the midst of distractions. 
That is an art which does not come*by nature to the vast major- 
ity of people. It is an art which has to be sedulously and 
consistently cultivated. 


Another thing was the importance he attached to a careful 
study of the pleadings. | Everything depends upon the way in 
which you frame your case. By the time he had finished the 
plaint and the written statement, his mind would have cogi- 
tated upon all the various legal aspects of the case, what might 
be made of. every statement of fact that was contained in the 
pleadings, all the possible issues which could be raised and how 
each fact could be worked yp by way of offence or defence in 
the conduct of the case, so that the time which a beginner con- 
sidered lost in this elaborate and awfully tedious method of 
reading was not really lost. One advantage of it you could see 
at once. Many of us can read the pleadings through and can 
even read the judgment or judgments in the case and remem- 
ber it all fairly well. But our memory is very temporary. After 
the lapse of a few days you have probably forgotten. That 
was not the case with him. Once he mastered the pleadings 
and read the printed papers the impression on his mind was 
lasting. It was not an impression which could be wiped out 
by the impression of the next moment; but it was sealed for 
ever in his memory. 


Another art which he cultivated was this. It is often the 
fashion now to condemn the mnemonic agt in this country and 
not without excuse. It may be admitted the art of committing 
to memory or of exercising the memory has been the subject 
of much adverse comment. But nothing is possible in the 
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intellectual field if you have not cultivated your memory. 
What really is intended in these criticisms on the cgpacity of 
the Indian for cram__what is really intended togbe condemned 
is the cramming without intelligent appreciation. But the 
committing a fact to memory in such a way that it cannot be 
wiped out by subsequent impressions is of great use in® life, 
and especially to a lawyer or Judge, whether it relates to a 
knowledge of your law or a knowledge of the facts of your 
case or whatever else it may be—if you cannot depend upos 
your memory, you will soon find that you reach a very low 
level indeed. And in this respect of the cultivation of memory. 
he had attained a wonderful success. He would read any 
case, however bulky it may be_-whether it was a first appeal or 
a second appeal, it did not matter, whether the record was 
500 or 5,000 pages, it did mot matter__he never took a single 
note on paper. Healways depended upon hismemory. He 
never took notes. ‘The only thing he did was to side-line or 
underline passages and never made any note of anything else. 
He took also precious care not to try to remember unnecessarv 
details with which it would be merely idle to encumber one’s 
memory. ‘The dates and genealogy and things of that kind, 
he never cared to master. He had always a number of appren- 
tices under him and a number of juniors with him. Whenever 
he was at a loss for any of these things he would depend upon 
them to supply the hiatus. He never carried a paper or 
pencil with him. He never carried a watch. He always 
looked to others for these and would grow wild if the thing 
was not supplied in time, when wanted. Similarly with dates, 
pedigrees, relationships and things of that kind. As to the 
leading facts of the case, as to the legal arguments and so on, 
he did not depend on others. He depended on his apprentices 
for the right volume and the proper page. Otherwise he never 
depended on anybody. I know of few other men with the 
same extraordinary gifts. Of one such I should make 
mention later on. 
e 

Then again I spoke to you about his circumspection. Jn 
presenting his case he always took care to study the best 
method of arranging the facts and putting it before the Judges 
so as to make an impression. You see it is not wise to pour 
out all your facts pell-mell before the Judge, tufnble thèm off 
and leave the Judge to pick his way through. You must 
arrange your facts in such an order, you must present your 
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argtiments in such a way that they.may fall in logical sequence 
and you.gnust also present them in such a way that you make an 
impression sogn. The first blow is half the battle and the sooner 
you make an impression upon the Judge the better. You must 
therefore study which are the really salient facts of the case 
and* which are the most important arguments and array and 
present them in such a way that they may appeal to the Judge 
readily and make an impression upon his mind. Of course, 
ethis involves the study of your own case thoroughly, of the way 
in which the thing should be presented, and also of the idiosyn- 
cracies of the Judge you have to deal with. Different argu- 
ments appeal to different Judges. So fn presenting your case 
you have to see not merely what really are the important points 
in the case, what really are the points to be marshalled but also 
you have to study  the® idiosyncracies__. won't 
say weakness, lest it might appear an unworthy 
thing_of the Judge and put them in -such 
a form that they shall be telling. There was no one who did 
this to such perfection as Sir Bhashyam Aiyangar. Another 
characteristic was his circumspection. Suppose in the middle 
of his argument some question was put to him by the Judge, 
he would take time to answer the question. | Whether it was 
natural or intentionally cultivated and had become a second 
nature, it is unnecessary to say. But he had a drawling man- 
ner which assisted him very greatly in such predicaments. When 
the Judge put him a question, even if the answer was ‘ yes, ’ 
he woud say ‘ ya__as.’ He would go on drawing it out for 
‘a minute by which time he would consider what would be the 
effect of an admission or otherwise. Of course, I do not say, 
I do not want to suggest that you should all cultivate the drawl- 
ing habit or cultivate the habit of being slow to reply. It 
might create some unfavourable impression about you as in the 
case of a Witness. But in his case there was no such suspicion 
because somehow or other he was known naturally to have a 
drawling manner. Well, if you are a man born with it, there 
is no harm in retaining it perhaps. He would 
never make a single statement in Court the precise effect of 


which he had not considered, as to how it would tell in his 
favour or against him. He was a man most guarded and 
careful in ntaking statements. And what was more, he was 
exceedingly precise in the use of legal language. He had 
trained himself to precision from his earliest days. He would 
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never usec an improper legal term. Ido not think that he was 
a graceful speaker, or an eloquent speaker at all ; efar from 
it. He had very many defects of form and manner. As I 
said, he had a drawling manner and he was often slow and 
„generally measured in his speech and his voice was nothing 
worth mentioning. His pronunciation was not faultless, for 
instance, he would say ‘Government’ making -the 
n very obstrusively conspicuous, would say ‘ governed’. 
This trick of pronunciation was shared by •° Sif 
S. Subramania Atyar who used to pronounce past-participles 
in a manner that gave the termination a very independent and 
aggressive existence.” In spite of such faults of style and 
“delivery, Sir Bhashyam Aiyangar’s language, so far as the mat- 
ter of legal appropriateness was concerned, was everything 
that could be desired. Yofi could not possibly misunderstand 
‘him. Everything was cléar-cut. This precision was one 
of his most striking characteristics__precision of language. 
Another trait -was this, the cautiousness with whith he made 
-his statements. If any proposition required qualification, he 
would introduce the necessary qualification. He would never 
make an unguarded statement of which he might have occasion 
to repent afterwards, or which he might be obliged to withdraw. 
‘These were some of his characteristics of method. 

As to his learning, erudition and subtlety, that goes with- 
out saying. But as between the two merits of learning and 
subtlety, he was even more of a ‘subtle lawyer and that was 
the characteristic that fascinated anybody who heard him argue 
in Court. There have been other men with-equal or greater 
amount of learning. Sir Ashutosh Mukerjea, for instance, 
was a man of enormous learning. But in the matter of subtlety 
I do not think Sir Bhashyam Aiyangar has ever been surpassed. 
He was undoubtedly the ablest legal intellect in his generation. 
It was on account of these high merits that he Claimed the 
attention of his audience. Those who had not been accustom- 
ed to hear him might be silly enough to pass the judgment 
that he was an uninteresting or a flat advocate. But anybody 
with brains, anybody with a taste for law who heard him twice 
or thrice could not possibly resist the fascination of that mightv 


intellect. Tt was an intellectual treat to hear him argue, 
and I certainly consider it one of the gréatest privileges of my 
life, a piece of good fortune that I had the opportunity 
of hearing such a subtle and splendid advocate. 
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If he was learned in the law, there was no man who cared 
less far rcading outside law than Sir Bhashyam Aiyangar. * 
There waseno other subject in which he ever cared to read 
books. He never cared for poetry, history, 
philosophy or any other subject. Of course 
hê took an interest in politics, but he had absolutely no taste 
for reading books in any other branch. With all that, the 
powerful character of his intellect.could be seen by the originali- 
ty of his views upon any subject you put before him, whether it 
be a question of politics, social reform or any other subject. 
Whatever it might be, he had always a turn for original think- 
ing, and he had always something valuable to say, and the rea- 
son is not far to seek. When once I happened to 
tell him that Herbert Spencer prided himself on having 
read very few books and “that he thought that the 
originality of his thought was in inverse proportion to his 
reading, it particularly pleased Sir Bhashyam Aiyangar and he 
thought °that he himself belonged to the class of peo- 
‘ple whose originality of thought is in inverse proportion to the 
pabulum of reading it is called uponto digest. His 
views were always worth hearing upon any subject. But I 
must say, if I may venture to say so of a person for whom I 
have immense respect, that his views wewe often crude on poli- 
tical questions. Faith in liberty, equality and fraternity, faith 
in many of these abstractions has now taken the place of faith 
in those articles of creed which were once considered essential 
to one’s salvation. He did not believe in any of these things, 
and one curious story he told me was this. One day Lord 
Ampthill was speaking to him about constitutional goverment 
and matters of that kind, and Sir Bhashyam Aiyangar who had 
no belief in parliamentary institutions, etc., told him that the 
best government is that in which the people have to do the least 
with the business,-that that was the view of the orthodox Hindu 
and that it was found in Manu ; and when we were travelling 
together he asked me to find out that text. I was not in a posi- 
tidn to ascertain it, but anyhow he had made the assertion on 
his own authority. Lord Ampthill however said, ‘ Notwith- 
standing your authority, I still believe in my creed in constitu- 


tional government and in popular government "o Sometimes 
he took a pleasure in making such statements. I have mcn- 
tioned this to you as an instance of the occasional crudity of 
some of his views, but do not you walk away with the opinion 
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that he was a man whose views were generally crude upon sub- 
jects outside law,On the other hand his views were worth listen- 
ing to on any subject. Apply the test to yourselvas__everyone 
of you__and you will find that your views on many subjects 


are far from sound. 
@ 


Before I -come to Sir S. Subramania Aiyar I 
shall deal with some other members of the barat the 
time. There was another intellect, a very powerful intellect, 
which unfortunately was cut off in the very prime of life, and 
‘that was Mr. T. Subba Rao. He was a Telugu gentleman of 
the Kistna District. believe he was known as Devil Subba 
‘Rao in his University days on account of his remarkable intel- 
lect. He had a distinguished University career, he was a man 
of splendid intellect, a great mathematician. He became a 
Theosophist and his lectures on the Bhagavad-Gita are greatly 
admired by the Theosophists. But I am not now concerned with 
‘his exposition of Theosophy. I am rather here now to tell 
you something about Mr. Subba Rao’s other gifts. Like 
Sir Bhashyam Atyangar, Mr. Subba Rao was also a man who 
had cultivated a wonderful memory. I have seen him argue 
cases with heavy records of 400 or 500 pages without a scrap 
of note in his hands. He had a much more fluent, forcible 
delivery and was an incisive speaker. He spoke with feeling and 
conviction. He was a man who could put his arguments in a 
telling way, a very fluent, eloquent speaker. It was a pleasure to 
hear Mr. Subba Rao, and, had he lived, he might have risen to 
great heights, provided, however, he was not drawn too far in- 
to the realms of Theosophy and religious speculation. As it 
was, he enjoyed an excellent sccond-class practice, that is, next 
below the men at the top of the bar. He was a man of whom 
his opponents felt he was a man to reckon with. 
In private life he was a man of most genial disposition, most 
simple, straightforward, pleasant, with a brilliant 
sparkling intellect. I have had occasions to see this display 
of his intellectual performance. On any subject presented for 
discussion, half-a-dozen people might have been speaking. 
He would intervene in the debate in a way which would clench 
the point and carry conviction to all. Je 
‘was a genuine eloquence of the intellectual sort. 
‘Unfortunately, as I said, he was cut off in the very prime of 
life. I doubt whether he was more than 35 when he died. 
Then there was Mr. C. R. Pattabhirama Aiyar, the father of 
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Mr. C. P. Ramaswami Aiyar. Mr. Pattabhirama Aiyar came 
to Maglras in the year 1887. Before that he had practised ın ° 
Tanjore ang the District Judge, to whom he was best known in 
Tanjore and before whom he practised, Mr. Parker, was 
appointed a High Court Judge in 1885 in succession to Hut- 
clfins or Brandt, I am not sure. Mr. Pattabhirama Aiyar 
followed him in 1887. He soon acquired a very large prac- 
tice on the Appellate Side. He had a distinguished academic 
career. He stood first in all the University examinations, 
Matriculation, F. A., B. A and B. L. He was a great favourite 
of the late Mr. T. Gopal Rao, the famous Principal of the 
Kumbakonam College, and Mr. Pattabhirama Aiyar was dis- 
tinguished in Mathematics and English. He had covered a wide 
range of English Literature. But after he took to the bar he de- 
voted himself to his work with the same intensity of attachment 
and zest as he had displayed in his college career. He had been 
a successful advocate in Tanjore and when the Chief Civilian 
Judge in the High Court was one whom he had known. 
naturally circumstances conspired to bring him a very large 
practice on the Appellate Side. Of course those who were 
maliciously disposed sometimes made the remark that he was a 
favourite of Mr. Justice Parker and that he owed some of his 
successes to that favouritism. But the fact was this. It was 
because of his merits as an advocate, of his thoroughness, in- 
dustry and ability that he had succeeded in winning the good 
opinion of that Judge and the same accomplishments were 
bound to result in advantage to the cause which he pleaded. 
However, as I said, the maliciously disposed attributed a part 
of his success to the favour which he enjoyed with one of the 
Judges. There was an anecdote which I may perhaps relate. 
There was a second appeal one day in which Mr. Pattabhirama 
Aiyar appeared for the appellant. There was no question of law 
but the Judge wanted to interfere. Then Mr. Ranga Row, 
the vakil for the respondent got up and said, ‘my 
Lord, I do not see what question of law there ts in the appeal 
unless it be the fact that Mr. Pattabhirama Aiyar appears fer 
the appellant.’ ‘That was a cheeky, mischievous remark, but 
Mr. Ranga Row was nothing if not cheeky. Though others 
were not so venturesome they still entertained the 
impressio I have mentioned. But I may also tell 
you that Mr. Pattabhirama Aiyar was a thoroughly 


painstaking, conscientious and able advocate. There were one or 
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two’arts however which unfortunately he introduced into tlie 
"High Court but, which, I may say, were cultivated tọ even 
greater perfection by some that followed. One, fpr instance, 
was that of laughing at your opponent while he is arguing his 
case, not laughing broadly, not bursting out ina guffaw 
but, sniggering so as to convey to the Judge that yéu 
think very poorly of your opponents case. The 
Judge of course must be a blessed fool to value the soundness 
of an argument by the valuation placed upon it by the opponens; 
but however there are some Judges who commit the folly of 
Imagining that, when A and B appear against each other as ad- 
vocates and when A is ¢rguing his case, such side remarks or 
gestures as B might employ to signify his opinion of the worth- 
lessness of his opponent’s arguments should be accepted at 
their face value. This practice gf course was spoken of by light- 
minded juniors as grinning at your opponent. Itis not a very 
pleasing thing. It is not fair to laugh down your opponent or 
signify by your giggling that your opponent’s arguments 
are worthless. That was a weakness that Mr. Patta- 
bhirama Atyar was subject to. But, as I said, such 
tricks became popular and _  laterly came to be 
regarded as an accomplishment and were practised as an art. 
Another practice which, in the days when [ joined, was not pro- 
minent but which was followed on a very large scale in later 
years, was the art of interruption. There is one thing which it is 
well-that budding advocates should remember and that is that a 
victory won by foul means is not worthy. If you give your oppo- 
nent a full and fair chance of making himself heard and then 
you beat him, you are entitled to credit. But if you do any- 
thing, by word or by deed or by suggestion or otherwise to in- 
terfere with the fair hearing which your opponent might other- 
wise obtain, the victory which you may win is tainted, and is not 
worth having. No self-respecting man ought to care for it. In 
this as in other points it is dificult to lay down any hard and 
fast universal rule. There may be occasions when an inter- 
ruption may be justifiable. You will be landed at once in the 
region of casuistry, if you attempt to define when interruption 
may be justifiable, when interruption may not be justifiable and 
show far it should be carried. I dare say that everybody who 
indulges in this art considers that the occasions om which he 
employs it are very justifiable and thereby lays a flattering unc- 


tion to his soul. But whether that flattering unction is legitimate 
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or not can be easily judged not by the opponent but by other 
persons ground about him. There is the whole bar sitting 
round and yoy: can easily find out whether it is proper or not. 
I shall not attempt to go into any definition of the occasions 
when‘an interruption may be attempted and the occasions when 
it nfay not be attempted or is not justifiable. It is only necessary 
to say this as a very old worldly counsellor once said, ‘ To 
thine own self be true.’ You have to remember the duty of 
*faiyness to your opponent. Do not interrupt with the object 
of,putting him out and preventing him from getting a hearing. 
Remember this principle and you will be more or less profited. 
Once you have this principle implanted ‘in you, you will be led 
aright on most occasions. It is not possible to define the point 
more exactly. 


I would next mention two non-Brahmin representatives of 
the vakil branch of the profession who both occupied a res- 
pectable pésition. One was Mr. Salem Ramaswami Mudaliar, 
a man whose portrait you will find in the room of the Vakils’ 
Association. He was one of the best representatives of the 
non-Brahmin community, a very fair-minded man. He was also 
a distinguished man in the University. He went out early in life 
as a Munsif and then came back and joined the bar. That is 
what happened to the other non-Brahmin representative also. 
Sir C. Sankaran Nair. He also went out as a Munsif and re- 
verted to the bar. Mt. Ramaswami Mudaliar was a model 
of fairness and courtesy, a man of the highest character both in 
public and in private, free from any taint of pettiness or selfish- 
ness or anything of the kind, thoroughly amiable and a perfect 
gentleman. I have seldom come across such high types of 
character. In 1887 or so he was sent to England as one of a 
trio on a deputation to influence the people in England. I 
think his other two companions were Sir N. G. Chandavarkar 
and Mr. Surendranath Banerjea. What exactly the mission 
then was about, I have not got the least notion. But I onlv 
rerfiember the fact that he went out in 1887, spent three months 
and came back a most ardent follower of a new philosophy of 
living which he impressed especially upon us Brahmins, that 
mutton was necessary to a good, healthy life. He insisted upon 
the value of animal food. We replied ‘.why do you want us to 
follow your.example? You leave us alone.’ He would tell us 
‘You are the more intelligent section of the community and [Í 
svant.you also to acquire all the virtues which I am convinced 


I a 
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can be acquired by a more generous diet.’ That was one of his 
articles of faith, which he brought with him from England. Mr. 
Ramaswami Mudaliar was also a member of the first Public 
Services Commission of which the President was Sir Charles 
Aitchison and Sir Charles Turner was a member. Mr. Rama- 
swami Mudaliar was appointed to represent Madras. Mr. 
Ramaswami Mudaliar was a type of a manly, fine character, a 
man who took great interest in the public life of this country 
and who was altogether a man of whom any community might ° 
have been proud. As a speaker he was not brilliant. He wasa 
plain matter-of-fact, commonsense speaker ; no ornament, 
no particular fluency, no eloquence, nothing of the kind. But 
he stated his facts in a plain commonsense way which was 
undoubtedly useful. 


(To be continued.) 





SUMMARY OF ENGLISH CASES. 


G. v. G. (1924) A. C. 349. 


Divorce Decree for nullity._Refusal by wife of sexual 
intercourse — Impotency —Repugnance to intercourse —Evt- 
dence. 

In a petition for a nullity decrge on the ground of im- 
potency, it was proved that though the wife had no structural 
incapacity, she always resisted the frequent attempts of the 
husband to consummate the marriage even after her finally con- 
senting to render conjugal duties. Held, it was a safe inference 
that the refusal was due to an invincible repugnance to sexual 
intercourse and that the will of the wife was so paralysed at 
the time of the attempts at consummation as to amount to in- 


capacity and hence a decree of nullity should be passed. 





BEATTY v. BEATTY, (1924) 1 K. B. 807. 
Foreign judgment —Suit on__Finality of judgment__Test 
of. ü 
e 
In order that a foreign judgment may be enforceable in 
an English Court, it must be a final and conclusive judgment 
of the Court by which it was pronounced. The mere fact 
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that it may be the subject of an appeal to a higher Court does 
not prevent it from being final. The fact that the judgment 
does not contain in itself the amount sued for, but a stmple 
arithmetical calculation is necessary does not make it any the 
less final. 


MICHAEL ABRAHAMS, Sons & Co. v. BUCKLEY, (1924) 
1 K. B. 903. 


Husband and wife__M atrimonial eproceedings__Solicitor 
—_Suit for costs of wife__Liability of husband__Right to re- 
cover Necessity for proceedings or result thereof. 

e 

In an action by the solicitor of a wife against the husband 
for costs incurred in matrimonial proceedings against him, 
wherein adultery, cruelty, etc., were alleged, it is not necessary 
for the solicitor to prove that the husband was guilty of cruelty 
or that he committed adultery. Nor is it essential to show 
that the wife had actually procured a decree in her favour. 
But the solicitor must prove that he acted on reasonable 
grounds, that he made adequate inquiries and that he showed 
proper diligence and full care. 


Quaere Whether’ tHe action is maintainable if the wife 
is proved to have separate estate ? 


Case-law discussed. 


seiner Ny 


St. Lucia USINEs AND EstTaTEs Co., Lrp. v. COLONIAL 
TREASURER OF ST. Lucia, (1924) A. C. 508. 


Income-tax__Income arising or accruing Meaning of— 
Debt accruing but unpaid__Difference between. 

The words ‘“‘ income arising or accruing’ are not equiva- 
kent to the words ‘‘ debts arising or accruing, ” as the former 
means monay arising or accruing by way of income. Where 
the amount has not actually been received, a debt has accrued 
but income has not. But from this it does not follow that 
income is confined to what the tax-payer actually receives. 
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P. SAMUEL AND Co., LTD. v. Dumas, (1924) A. C. 431. 


Insurance Marine —Perils of the sea__Scutiling of ship 
—Connivance of owner_Effect. 


4 


A ship was insured against “ perils of the sea and of 
all other perils, losses, misfortunes that shall come to the hurt, 
detriment or damage of the ship. She was lost by scuttling 
through the connivance of the owner. Held, by Viscount 
Cave, Viscount Finlay and Lord Parmoor (Lord Sumner -dis-° 
senting) the loss was not due to a peril of the sea and hegce 
was not covered by the policy. In all such cases it should 
first be determined what was the proximate cause of the loss. 
The term “ perils of the sea ” refers only to fortuitous acci- 
dents or casualties of the seas. 


Case-law and effect of Statute fully considered. 


SALTER v. LASK, (1924) 1 K. B. 754. 


Landlord and tenant__Ejectment_Sutt for portion only 
of demised premises__If maintainable. 


It is open to the plaintiff in an action in ejectment after 
expiry of a lease or after valid notice to quit to recover only 
part of the demised premises, as fðr €xample, when he has re- 
sumed possession of part of the premises already. 


Cn eS 


ANSTRUTHER-GOUGH-CALTHORPE v. McOscar, (1924) 
1K. B. 716. 


Landlord and tenant__Lease for 95 years__Covenant to 
keep premises well and sufficiently repained__tDamages__ 
Measure of—Test Commencement of lease to be looked to. 


Some newly constructed houses were leased out for a 
period of 95 years and the lessee covenanted to keep the pre- 
mises well and sufhciently repaired. At the end of the term 
an action was broughtefor damages for breach of this covenant. 
Held, reversing the decision of McCardie, J. in (1923) 2 
K. B. 573 that in assessing damages, the lessee’s liabi- 
lities should be measured from the standpoint of the require- 
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ments of tenants at the commencement of the lease and not 
the end: of it. ° 
® 
Per Bankes, L. J. :__The principle laid down in Proud- 
foot v. Hart, 25 Q. B. D. 42, is not of general application ; 
it applies only to short term leases in which the class of tenants 
at the end of the tenancy would be the same as at the com- 
mencement and hence the standard of repairs required would 
be the same. In the case of long period leases the age of 
the buildings is the dominant feature and the locality and class 
of tenants is only taken into account in relation to or as a con- 
sequence of the, age of the buildings. The decision in 
Morgan v. Hardy, 17 Q. B. D. 770 lays down the proper test 
in such cases. 


Per Scrutton, L. J. :__The Court in such cases should 
look to the character of the house and its ordinary uses at the 
time of the demise. It must then be put in repair and kept 
in repair. An improvement of its tenants or its neighbour- 
hood will not increase the standard of repair nor will their 
deterioration lower that standard. 


Per Atkin, L. J. -__The repairs are such as are needful 
and necessary for the maintenance of the structure so that it 
may be expected to last for its normal life if properly kept 
In repair. 


Apams v. Morcan & Co., LTD., (1924) 1 K. B. 751. 


Principal and agent_Vendor carrying on business on 
vendee’s account Indemnity clause_Super-tax paid__Right 


lo reimbursement. 


Where under the terms of a contract of sale the vendor 
is to remain in possession until completion and to carry on the 
business for’the benefit of the vendee and was to be entitled 
to indemnity, he can recover from the latter super-tax paid, 
with respect to it. The fact that super-tax is imposed only 
on individuals and not on companies and that the vendee 
happens to be a company does not affect the agent’s right to 
indemnity. 
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ANGLO-NEWFOUNDLAND DEVELOPMENT Co., LTD. v. 
PACIFIC STEAM NAVIGATION Co., (1924) A. C. 406. 
® 


Negligence Contributory negligence — Plea of — W hat 
defendant has to establish. 


Per Lords Atkinson and Shaw :—In order that a defend- 
ant could sustain a plea of contributory negligence he must 
establish that he himself could not by the exercise of reason- 
able care and diligence have avoided the consequences of the 
plaintif’s negligence. This principle applies also to cases of 
collision on the Admiralty Side. Davies v. Mann, 10 M. & 
W. 546 followed. 


—— ŘĖĖĖĖĖ 


EVERETT v. GRIFFITHS, (1924) 1 K. B. 941. 


Quo warranto proceedings__ature and incidents of__— 
Relief discnetionary. 


The grant of quo warranto process is to some extent dis- 
cretionary. 


The Crown Offce practice requires that an application for 
quo warranto must be made by a competent relator and the 
Court will exert inquiry on the point. The application is to be by 
way of motion and not by means of an action. The relator 
is to file a verifying affidavit and the defendant who does not 
want to defend can “ enter a disclaimer ”. As distinguished 
from an action, a “ judgment of ouster’ can be given in pro- 
per cases. The Court can and will inquire into the conduct 
and motives of the relator. 


HARNETT v. HARNETT, (1924) P. 126. 


Restitution of conjugal rights_Suth for_Sincerity of ap- 
plicant. 


In an action for testitution of conjugal rights it is essen. 
tial that the petitioner should prove a sincere desire for the 
relief claimed, with a corresponding willingness to render con- 
jugal rights to the other spouse. 
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THE Koursk, (1924) P. 140. 


Shipping—Collision Damage due to two vessels Judg. 
ment againsf one_If bars suit against the other Joint tort- 
feasors_Who are. 


e Where by separate and independent acts of negligence 
on the part of two vessels, a third ship is sunk, a judgment 
obtained against one of them for a portion of the liability does 

enot bar an action against the other. The cause of action 
against each is different and they are not joint tortfeasors 
simply because one damnum resulted from their acts. 


Who are joint tortfeasors considefed. 

Per Bankes, L. J. :_Quaere Wow far the defendant 
in the sibsequcat action can credit anything obtained in the 
prior action ? 


SORRELL v. SMITH, (1924) 1 Ch. 506. 


Trade combination__Procuring withdrawal of supplies_— 
Protection of trade interests W hen legal__Cause of action to 
sue. 


A union of newsagents in order to ward off certain news- 
agents who had set up shops in their area without their per- 
mission requested the ptaintiff, one of their own members, tu 
withdraw his custom from the newsagents who supplied papers 
to the newcomers and transfer it to another. ‘The defend- 
ants, a committee of newspaper proprietors, thought the action 
of the union was wrong and threatened to cause a discontinu- 
ance of the supply of papers to the persons to whom the plain- 
tiff had transferred his custom ; they had not enquired into the 
merits of the original dispute but bona fide believed the action 
of the union was injurious to them. [In an action by the plain- 
tiff for an injunction restraining the defendants from procuring 
or attempting to procure a breach of contract held, per 
curiam, the defendants, even if their action was prima facte un- 
lawful, were justified in adopting a policy which they honestly 
believed was necessary in the interests of their trade. 

Per Baykes, L. J —The defendants had not committed 
any actionable wrong or done anything more than what the law 
allowed them to protect their interests. (1921) 3 K. B. 40 
followed. 
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JOTTINGS AND CUTTINGS. 


Breach of Promise and Blackmail. Another breach of 
promise action, in which no less than $ 20,000 was claimed as 
damages, has been dismissed by a jury after a suggestion of 
blackmail was made by the defendant’s counsel. It would be 
improper to make any direct allusion to the case brought 
against M. Lebaudy since the Lord Chief Justice, after the 
jury had returned their verdict, announced that he would consi- 
der whether the papers in the case ought not to be laid before 
the Director of Public Prosecutions. But, without accepting 
for a moment the suggtstion that the plaintiff in this particular 
case was actuated by improper motives, it is permissible to 
point out that the frequency with which the present law of 
breach of promise to marry 1$ abused by the blackmailer is one 
of the main grounds on which an alteration of that law can 
most cogently be made. Lawyers know how frequently the 
existing law is utilised by designing women, not so much in the 
cases that come into Court as in the cases that are settled out- 
side it. Some forty years ago Lord James of Hereford and 
Lord Herschell, both then members of the House of Commons, 
invited the House to resolve that “the action for breach 
of promise to marry ought to be abolished, except in cases 
where actual pecuniary loss has been incurred by reason of the 
promise, the damages being limited to such loss.” ‘The 
motion did not commend itself to the House of Commons at 
that time, but the reasons for making such an alteration of the 
law are, even apart from recent changes in the economic posi- 
tion of women, rather more cogent now than they were a 
generation or two ago. 


— The Law Journal, July 19, 1924. 


x 
wok 

The Appeal to Law__Lord Haldane’s apologia, when he 
accepted office in the Labour Government, that it would ngt be 
the terrible thing that people feared of it, is being justified 
every day by the appeal to law which Mr. Ramsay Macdonald 
relies on as each fresh crisis arises in his dificult and responsi- 
ble task. The Iris? deadlock over the Boundary question 
has been met by a reference to the Judicial Committee of the 
Privy Council, which has led to a notable judgment on the 
limits of the Government’s powers under the Treaty__and the 
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judgment is being put to practical effect. At the London Con- 
ference, which was at one time declared hopeless, an inter- 
allied agreement has been come to based on a free resort tô 
legal methods and advice, and legality is the dominant note in 
every provision proposed for carrying out the Dawes Report. 
At ‘every stage where differences between the Powers might 
lead to a fresh deadlock arbitration proceedings are interposed 
before there can be any fresh appeal to the sanction of force, 
"and the Permanent International Court of Justice is made 
everywhere the supreme arbiter and final tribunal for the set- 
tlement of disputes. The displacement gt the power of Might 
by Right is everywhere asserted, and in all these new develop- 
ments the influence of the Lord Chancellor as jurist, not less 
than the powers of the Prime Minister as politician, is appa- 
rent. 


—The Law Journal, Augusti 9, 1924. 
4 


American and English Legal Ideals._Out of all the 
speeches of our American visitors at the various meetings ar- 
ranged for them, there stands out, after the notable address 
of Mr. Hughes at Westminster Hall, the speech of Mr. 
Roscoe Pound at the dinner at the Middle Temple 
on July 21, from which we quote the following 


“A great mass of new subjects have arisen for which one 
would look in vain in the pages of Blackstone or of Coke, and 
in those subjects frequently the diversity is as notable as th. 
similarity. Yet, out of all that diversity and all that similarity. 
there are three points that stand out. In England and in 
America the law is ascertained, and the law is developed judi- 
cially and professionally, whereas in the rest of the world it is 
ascertained by legislation and developed academically. In 
England and the United States we have a traditional art of de 
cidifg cases on the basis of the recorded judicial experience of 
the past, whereas in the rest of the world cases are decided by a 
technique of applying written text. But, most of all, in Eng- 
land and in the United States we look at questions judicially, 
whereas in the rest of the world they ate looked at, if I may 
say so, administratively ; and behind those three points I ven- 
ture to think is a common frame of mind, a frame of mind 
which we have inherited from the Middle Ages, which thinks ot 
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law as something not made, but found, and thinks of the quest 
for law as a quest for the justice and truth of the Creator. 
That is the frame of mind which led the Judges ef the Middle 
Ages to tell Edward III that, though he could pardon an offen- 
der under his Great Seal as King of England he could 
not write a private letter as Edward Plantagenet to the Sherift 
and interfere with the due course of justice. It is that frame 
of mind which led the Judges of Henry VII, when Parliament 
enacted a statute that derogated from what were then regard- 
ed as the fundamentalities of the social order, to say that it 
was impertinent. It, was that frame of mind that led the 
Judges to say to James I that he could not sit upon the bench 
and decide personal cases affecting the fortune or inheritance 
of his subjects. It was that frame of mind that has led 
Courts in the United States within a generation to remind 
sovereign legislatures of sovereign peoples that they too rule 
under God and the Law. In that frame of mind we have 
something which is enduring, while law books become obsolete 
and statutes are repealed_something permanent and unre- 
pealable. I say to you that in that frame of mind we have a 
ground of unity beside which treaties, covenants, and alliances 
will prove but fleeting. 


—The Law Journal, August 9, 1924. 


Judicial Humour._Chief Justice Erle, when a member 
of the Bar, apologised for a sally of wit which set the Court 
in a roar of laughter, replied ‘The Court is very much 
obliged to any learned gentleman who beguiles the tedium of a 
legal argument with a little honest hilarity.’ There are, it 
would séem, grave persons who, without objecting to a ‘ little 
honest hilarity’ at the Bar or in the witness box, regard it as 
unbecoming on the Bench. It 1s solemnly announced that two 
members of the House of Commons__who, be it noted, sif for 
constituencies this side of the Tweed__intend to invite the at- 
terition of Parliament to what they regard as the growing tend- 
ency of Judges to indulge in jests. Not the least amus- 
ing thing about this strious protest against judigial joking is 
that it comes after Mr. Justice Darling has retired from the 
ordinary work of the Courts. The habit of judicial joking 
may, no doubt, sometimes go too far. An incident in the 
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career of Mr. Justice Stephen—who was by no means a 

judicial humorist’ in the Gilbertian sense__igdicates its dan- 
ver, He was trying an action of slander in which both the 
parties were Billingsgate salesmen, and the counsel for the 
defendant was quick to turn the inherent humour of the situa- 
tioff to the advantage of his client. Mr. Dickens, now the 
Common Serjeant, but then a persuasive junior, recognising 
that the judge, like the jury and the rest of the Court, was en- 
joying the jocular aspect of the case, made a strong and success- 
ful effort to bring out the serious injury the plaintiff had sus- 
tained through the defamatory words spoken of him. Mr. 
Justice Stephen, his sense of justice at once aroused, summed 
up in favour of the plaintiff, and the jury, also sobered by Mr. 
Dickens’ appeal, returned a verdict for his client. At the 
close of the case the learned Jude sent this note to Mr. Dick- 
ens ‘Dear Dickens,__I am very grateful to you for prevent- 
ing me from doing a great act of injustice. Not, of course, 
that judges capable of relieving the tedium of Courts with a 
‘little honest hilarity’ are less inclined to do justice than their 
more solemn brethren. They keep their humour ‘ within the 
limits of becoming mirth.’ Jests, judicial or forensic, are rare 
in the criminal courts. | Whatever laughter is heard is usually 
created by witnesses. The Courts whether civil or criminal, 
would, after all, have been much the poorer without a Maule, 
a Lockwood, or a Plowgen, In the administration of the law, 
as in other spheres of life, humour is usually humane. 


__ The Law Journal, September 6, 1924. 


* 


Reprieves and Capital Punishment.—It seems to be be- 
coming the ordinary course in a certain section of the general 
press to foster agitations against the execution of public justice 
on notorious criminals__and the more infamous the greater the 
agitation__who have not only been duly tried and convicted 
of murder before a jury, but have had their appeals brought to 
the tribunal of three Judges specially provided for the purpose, 
and dismissed by that Court. When the Court of Criminal 
Appeal was, established with a controlling power over all crimi- 
nal trials and an unfettered right of appeal was practically ac- 
corded to prisoners in capital cases, it was thought that there 
would be an end to these agitations, which were previously ex- 
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cused by some omission or misreception of evidence in the 
course of the trial or by the charge to the jury of the presiding 
Judge, from whom there was formerly no appgal. But of 
late years the intervention of the appellate tribunal and its 

readiness to hear again everything that could be reasonably 

urged on behalf of a convicted prisoner has been ignored, *anl 
it has become common form, after a conviction for murder 
and dismissal of the invariable appeal, for petitions to 

be got up and spread broadcast for signature in every public-* 
house and other place of resort, backed up by strenuous de- 
mands in the journals in question to stay the course of justice. 

The latest instance of ‘this regrettable procedure has been fur- 
nished by the case of the poisoner Vaquier, whose special claim 

to-public sympathy appears to have been that he was a French- 

man, and therefore accustofhed to a different attitude in the 
Courts towards the crime passtonel, of which he had been 

proved guilty by a British jury. Discrimination against foreign- 
ers is, of course, abhorrent to our ideals of justice, but that 
there should be a departure of this kind in favour of one, be- 

cause he may have beenaccustomed to a different code 

or method of procedure, would be discrimination with a 

vengeance. There was nothing, indeed, to excuse the got-up 

dgitation over this case, and it is to be regretted that not only 
should certain organs of the Press have helped to the full ex- 
tent of their powers in the attempt to defeat the course of 

justice, but that serious politicians like Mr. Shortt, the ex-Home 

Secretary should have helped in the agitation by suggesting, ir 

such a connection, a different machinery than that which is al- 

ready amply provided by the law and the constitution for deal- 

ing with such criminals and their appeals. 


—The Law Journal, August 16, 1924. 
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CONTEMPORARY LEGAL LITERATURE. 


o 

Businesg System in Law Offices._Very helpful remarks 
under the above heading arc to be found in the American Law 
Review for July-August, 1924. As the writer points out, the 
pufsuit of law is a profession as well as a business. ‘‘ To be 
a real success a man must play the game according to the rules, 
to start with. In the second place he must make a livelihood 
out of the practice of law or he is not a complete success; and 
I think, measured by fair standards that the lawyer is the 
greatest success who plays the game according to the rules and 
at the same time makes enough money out of the practice of the 
profession to keep him and his family in their proper place in 
society. ” 


The writer believes that very few lawyers realize in its 
full meaning the principle that every lawyer conducts two bus:- 
nesses, his client’s business and his own. The lawyer's own 
business involves among other things the rental of the office, 
the buying of a library, the purchase of office furniture, a sys- 
tem of keeping books, a system of keeping accounts, collecting 
bills, and other things. Besides, it involves the very personality 
of the lawyer himself, his education, his personal appearance, 
his clothes, his habits, etc. It should also involve the study of 
getting and keeping clientse How many of us, asks the writer, 
pay any particular attention to that ? He can give the names 
of certain men at the Chicago bar who are of rather mediocre 
attainments as real lawyers, but who give that subject real 
study and real thought, and are regarded as very successful 
lawyers. There is a whole field of study along the line of 
getting and keeping clients, and it should be a part of the 
system in a lawyer’s office. 


Lawyers should study efficiency. That is, waste must be 
cuteout. In every office there is a lot of waste motion; two or 


-three or four men are going over the same ground, when it is 


necessary for only one man to doit. The next principle is that 
lawyers must give service. Busy business-men to-day want re- 
sults, not delays or excuses or alibis. eAnd when they get’ 
results they are willing to pay the price, and they are glad to go 
back to the man who gave them those, results. As we must 
study efficiency we must get away from a lot of detail. There 
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is a great deal of detail work that lawyers are doing every day 
that they can get away from if they make a serious effort to do 
it; and “if we would get away from that detail and give our 
own business more planning for the future, figure out where 
we are going to get good clients, why it was we lost good clients 
last year, what offended them, where their business went, why 
it went, figure how to get good clients to take the place -of 
those who left, figure where our future is leading, consider 
what we are doing in public affairs, see if we are becoming morc ° 
eficient, and better known at the bar, and in business circles, 
see if we are widening our circles of acquaintances, giving all 
this some study, instead of keeping our noses in our papers and 
books all the time, at the end of the year, or at the end of five 
or ten years we will be way ahead of where we would be by 
following our present course.”* 


The writer thinks it would be better for lawyers if they 
had a business training. Lack of brains is a misfortune, and 
lack of clients is certainly a tragedy, but careless business 
methods are the lawyer’s own fault. The lawyer is like a 
salesman. He has to sell himself to the public, hbis clients. 
He must make them believe he has ability of a 
certain kind, or of all kinds; that he can attend to business and 
can get results. Then if he gets a case to handle he has an- 
other proposition of salesmanship. — If he is going before the 
Supreme Court to argue a case, all he has to do is to sell his 
case to the Supreme Court. lf he is trying it before a jury 
he has the same proposition of salesmanship. 


The system must come first. There is no use waiting for 
the business to come. Plan the system first, even if it is ina 
small way, and build on to it as your business develops. 


The writer continues in the same instructive strain about 

a system of charging for work and so on, and concludes that. 
he is not relegating the practice of the law to the position ef a 
mere business. He says ‘“ There is something in the prac- 
tice of the law that is bigger and better than any business in the 
world. There is something in the relation between a lawyer 
and his client that is net merely a business relation, It is con- 
fidential. It is fiduciary in its nature. Itis almost sacred. 
The rules that apply to ordinary business are not sufficient, 

they are not adequate, as applying to the law. The lawyer 
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has to take his satisfaction out of serving his client and serving 
the public. He must be a law enactore a law inter- 
preter, anc a law enforcer.” He has obligations 
to the Court, to his client and to himself. But by applying 
business principles, studying them and applying them to his 
practice, the lawyer can be a better member of society. He gets 
better results for his clients and for himself. 


Forged Cheques._In the same number of the Review 
appears another article on the risk of forgery or alteration of 
cheques. The writer ascertains and explains the incidence of 
risk under normal and exceptional circumstances in the case of 
(a) forgery of the drawer’s name, (b) alteration of the cheque, 
and (c) forgery of an indorsement. 


(a) Where the bank pays a cheque in which the drawer’s 
name is forged, it must bear the loss. For under the contract 
between the depositor and the bank, the bank is empowered te 
charge the depositor only upon the depositor’s order and a 
cheque to which the depositor’s name is forged is not his order. 
The bank ought to be able to recover from a bona fide holder 
of the cheque on the ground that the money was paid under a 
mistake of fact. But the contrary has been settled since Lord 
Mansfield’s time Price v. Neal (1762) 3 Burr. 1354. This 
rule ts one of commercial eonvenience or policy rather than one 
of logic. 


The risk will be shifted to the depositor if he has been 
guilty of negligence. He should examine and verify his vou- 
chers with reasonable diligence, and must communicate any for- 
gery discovered. Even then the bank can recover only if it 
appears that the depositor’s failure resulted in actual prejudice 
to the bank__as, for example, in depriving it of an opportunity 
to recover the money from the forger. The depositor will 
be liable for breach of duty, to the extent to which the bank’s 
los$ can be traced to it. The risk will likewise be shifted to 
the holder if he was negligent. In an Ohio case recovery was 
allowed where the holder had purchased the cheque from a 
stranger without inquiry as to his identity or his right to the 
cheque. ° : 

(b) Ifthe bank pays money in excess of the amount for 
which the depositor signed the cheque, it must bear the loss.But 
then it is the duty of the drawer to draw his cheques with ordi- 
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nary care. To sign a blank cheque, or a cheque so drawn that 
there are blankespaces which make alterations easy, is ordinary 
negligence. The duty carefully to examine and verify vou- 
chers returned by the bank and promptly to notify the bank of 
mistakes, applies here also. If the examination of voucheys is 
relegated to an employee, the negligence or fraud of the latter 
will not protect the drawer. 


The bank may recover the excess payment from a bona 
fide holder. The rule in Price v. Neal does not apply. For the 
body of the cheque need not be in the hand of the drawer, and 
an indorsee is in the same position as the bank. The holder 
may be protected by special equities, such as a change of pusi- 
tion or the like. 


(c) Inthe case of a forged indorsement again, the pay- 
ment by the bank will not be according to the tenor of the 
order of the drawer, and the bank must bear the loss. But in 
this class of cases, the risk can rarely shift on to the drawer. 
For he is no more familiar with the indorser’s signatures than 
the bank. But if he happens to learn that an indorsement ts 
forged it is his duty to notify the bank promptly, and if by his 
tardiness the bank is prejudiced, the loss may be charged to 
him. As in (b) the bank may ordinarily recover from the 
good faith holder to whom it has paid the cheque. As the 
holder can recover from his indorser, the ultimate risk will be 
on the person who dealt with the forger. 


The loss in this case will be the payment due to the true 
owner of the cheque, whose name has been indorsed by the 
forger or converter. The bank has to pay the true own>r be- 
cause it is its duty to return the cheque to the true owner and if 
it fails to do so it is itself a converter and is liable to the true 
owner for its value. 


The writer then proceeds to consider how far the com- 
mon law has been affected by statutes in America. i 


[S. 60 of the English Bills of Exchange Act provides in 
effect that in the case of. a forged indorsement the ordinary 
incidence of risk will ke on the drawer. ‘This is not the law 
in America. ] j 


The Madras Law Journal 
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LAW REPORTS* 


INTRODUCTION. 


THE ordinary man’s conception of tHe law reports is, in the 
main, one of lugubrious tomes found on the Lawyers’ shelves 
and designed so far as he can make out, for the confounding of 
the unwary and the defeating of law, if not justice and many a 
client has been heard plaintively inquiring, when informed that 
he had no case, if none of the volumes in the Lawyers’ Library 
could save him. If he knew a little bit of legal history, he 
would have had the satisfaction of knowing that these reports, 
especially the ancient ones, are records of persistent efforts like 
his, not only on the part of lawyers but also of Judges to get 
round the law. At one time, it was an attempt to get round the 
rules of pleading; at another it was an attempt to get round in- 
convenient rules of common law ; at other of inconvenient sta- 
tutes. Paradoxically enough, it was largely by this process of 
successful evasion that the English Law has attained its present 
perfection. Though the Courts have ceased to play the part of 
reformers, for the lawyer it is still more or less the 
same old story and the reports are his great allies. But that is 
not the only point of view from which the value of the law 
reports should be judged. 

The historian of law will be able to trace with their aid 
the various stages through which the law has passed before 
attaining its present condition. He will find in them the 
shedding of old ideas and the growth of the new ones. He will 
find therein the apotheosis of forms and technicalities and their 
discomfiture. He will be able to trace many a legal doctrine 
to its source which he could not otherwise have done. He 
will be able to discover curious parallelisms of thought ; for 
instance, ho could have expected tb find in the English 
system an idea like this__that all the rules of: Common Law 

“The first of a series of lectures arranged by the University of 
Madras delivered by Mr. Sitarama Rao, Vakil, High Caurt, 
K 
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are worn out statutes, in other words, that they represent some 
statute which is not now traceable—an idea which has its 
parallel in the Hindu idea that all shishtachargs or usages 
represent the injunctions of some lost Smriti or Sruti or the 
other idea that the rules of Common Law are there from 
eternity and become manifest when and as occasion requfres 
which is strangely like the Hindu idea of the eternity of the 
Vedas. I am referring to these merely to show what value 
these records possess for the historian. 

The student of law will find in them elucidated the prin- 
ciples of law in all their ramifications and illustrated by con- 
crete examples. In America, a method of study is pursued in 
some of the Law Schools known as the Case Study System 
wherein instruction is given to the students with the aid of 
cases much in the same way’ as it is done elsewhere with the 
aid of text-books. The success of that system clearly shows 
that a scientific study of law is possible with cases alone. We 
may illustrate it with an example from our reports. Suppose, 
we take the case of Hanuman Prasad Pandey as our text and 
after reading it, we take case after case in which the proposi- 
tions laid down in that case have been applied, extended and 
distinguished. When we have done that, suppose we next 
proceed to consider analogous hypothetical situations and can- 
vass the application of the propositions of law heretofore 
elucidated to those situations. When we have done all that, 
who can doubt we shall have made a fairly complete study of 
the subject of the powers of guardians, managers. 
lifecowners and other persons similarly situate and 
that in a manner more impressive than could have been done 
with the assistance of any text-book. Mr. Mayne adopts 
this plan with great success in certain of his chapters on Hindu 
Law which deal mainly with judge-made law. It gives a 
practical training similar to that one gets in handling case? 
oneself. The efficacy of this method is less marked in cases 
where one has to start with a code or a statute. 

To the student of history, they give a sort of day to Yay. 
year to year account of the doings of the Courts with a variety 
of situation and incident throwing abundant light on che cus- 
toms and manners of the times. ‘This is what a great lawyer 
says of these report’ :_* They are worthy of being studied 
by even scholars of taste and general literature as being authen- 
tic memorials of the business and manners of the age in which 
they were composed, Law Reports are dramatic in their 


PART XIX. | THE MADRAS LAW JOURNAL. 83 
plan and structure. They abound in pathetic incident and 
displays of deep feeling. They are faithfulerecords of those ` 
little competitions, factions and debates of mankind that fll 
up the principal drama of human life and which are en- 
gendered by the love of power, the appetite for wealth, the 
affurements of pleasure, the delusions of self-interest, the 
melancholy perversion of talent and the machinations of fraud. 
They give us skilful debates at the bar and elaborate opinions 
of the Bench.” Kent’s Commentaries, Vol. I, p. 185. Some 
af the picturesque elements referred to are more present in 
ancient reports than in the modern. The reports are generally 
confined at present to their main object, 
namely, of recording the opinions of Judges 
on points of law with so much of facts and argu- 
ments as are necessary for the proper appreciation of the 
points that arise but what is lacking by the omission of the 
personal element is made up by the variety of the matter served 
up. Itis recorded of an ancient lawyer that he rarely travel- 
led without putting a volume of the year books in his carriage 
and reading it whenever he wanted to refresh himself on the 
fatigues of the journey. Coming to more recent times, Lord 
Bramwell, though he did not read much of them, he said, 
while at the bar, read them when he became a Judge and found 
them most interesting reading. I have known a distinguished 
lawyer of our own time who found the House of Lords’ 
Reports most refreshing reading and took to them with the 
same zest with which young men take to novels. ‘This is no 
doubt largely a question of temperament but it shows that 
there is much in them to interest one besides the purely legal 
clement in them. 

Under the legal system by which we are governed, no 
practical lawyer can do without more or less extensive acquaint- 
ance with the law reports. There are certain reports with 
which he must keep himself acquainted at his peril 
for they are binding authority. There are also other reports 
which though not binding one could ill-afford to ignore. 
Again, it 1s only through first-hand acquaintance with case-law 
that a practitioner will be able to acquire the proper perspective 
so to say__to realise the relative working value of the various 
legal points of view. It is not the®settled point that the 
practical lawyer so much wants as the doubts and difficulties 
In this matter, we have not advanced very much from the 
ancient lawyer who took down notes which go under the name 
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of Year-books. A competent critic says of them, ‘ The 
“Year-books are eminently practical. They show how an 
action could be begun, delayed, carried out and defeated. ” 
That is the prime concern of the practical lawyer to-day as it 
was then. The successful lawyer’s task consists largely in 
exploring possible avenues of attack and evasion and using 
the one or the other as occasion demands. In this, nothing 
can assist one so much: as the careful study of the law reports, 
where he will find recorded similar efforts made in an infinite 
variety of circumstances with necessarily varying results. The 
activities of the legislature in some departments of law have 
rendered resort to old reports unnecessary but there are still 
so many departments of law untouched by those activities 
and even in departments where the legislature has been busy, 
the practical difficulties in the°application of the written law 
are so numerous that a resort to the law reports remains as 
much of a necessity now as ever. 

As already pointed out, not all reports have the same 
value. To us in Madras, the Privy Council Reports and 
the Madras Reports hold the first place, the Reports of the 
other High Courts come next. Irish, Scotch, Colonial and 
American Reports come last__some of them at the long last. 
On some topics of law, the Reports of the Native States are 
also of use. These various Reports cover so many volumes 
and range over such a large period of time and possess such 
varying: degrees of authority that it was thought it would not 
be out of place to present a sort of chart indicating their extent, 
character, and relative value, the basis of their authority, their 
use and abuse, with all other information necessary or useful 
as a preparation for an adequate study of the reports. For 
a proper use of the reports, one must have some idea of the 
system of Courts in the countries from which the reports 
come, of the law which they administer, to what extent and 
in what respect that law differs from the law in his own country. 
It is only by a knowledge of the system of Courts that you 
will know the relative value of a ruling. For instance, itis 
only then that you will know that a nisi prius ruling is less 
authoritative than a decision of the Court in banco, that a deci- 
sion of the Exchequer Chamber is more authoritative than 
that of the Exchequer,* King’s Bench or the Common Pleas 
Court. Failure to grasp the distinction that exists between 
the rulings of the Privy Council and of the High Court in 
which one practises and the rulings of the other Courts leads 
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many a novice in the art to go after reports of other Courts 
without taking pains to discover decisions of kis own Court 
which, if available, would be fairly decisive. Another thing that 
is necessary for the proper use of a report is the knowledge of 
the procedure, at any rate, the main features of the procedure 
of the country from which the reports come. Not knowing 
the Scotch procedure, the Courts in India for a long time wholly 
misapplied the ruling in Jenkins v. Robertson (1). It was 
4n action of declarator by some of the members of the public 
to vindicate a public right of way__a kind of action unknown 
to the English Law but known to Indian Procedure. In 
such an action, the House of Lords held that a decree obtained 
on a compromise between the parties to the record could not 
operate as res judicata in any subsequent action relating to the 
public right. In ignorance of thé peculiar nature of the suit, 
the Courts in India thought that the decision was an authority 
for the general proposition that a compromise decree can never 
operate as ‘res judicata in a subsequent suit. It took a long 
time before this was pointed out. To give another illustration, 
take the case of National Telephone Company v. The Post- 
masver-General (2) where you find laid down a proposition 
like this :—“ When a question is stated to be referred to an 
established Court without more it imports that the ordinary 
incidents of the procedure of that Court are to attach and also 
that any general right of appeal from its decisions likewise 
attaches. ° Before you apply a ruling like that to India, you 
must be sure that there is a general right of appeal. Under 
the English procedure, there is a right of appeal from everv 
order. Under the Indian procedure, there is a right of appeal 
from every decree and from such other orders as are specified. 
You could not therefore generally predicate that an appeal 
lies, as the English Judges were prepared to do in the condi- 
tions applying to England. In India if the order in a parti- 
cular case conforms to the definition of a decree or is one of 
the other specified descriptions, an appeal will lie but not other- 
wise. Similarly many decisions of English Courts have be 
come obsolete by reason of the momentous changes in pro- 
cedure introduced by the Common Law Procedure and 
Judicature Acts. Take the case of Wood v. Leadbeater (3) 
“which was taken for a long time to lay down that a licensee 
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could not resist being evicted though he had a binding agree- 
ment in his favour that the license should not be revoked. Suit 
for eviction or for damages for unlawful eviction lay in one 
Court, the Common Law Court, and the suit for injunction or 
specific performance lay in another Court. There was no 
means of co-ordinating the two. With the Judicature’ Act 
all this is changed. The Common Law Courts exercise 
powers vested in the Equity Courts and where there is a con- 
flict between the two, Equity prevails. As a result, when ar? 
action is brought for eviction, the Courts interpose their power 
of making an injunction on the agreement with the result that 
the substantive law itself is changed. Similarly it 
used to be stated to be an elementary rule of 
English Law that to an action ona promissory 
note an agreement not to sue could never be a bar. ‘The 
effect of the merger of the two jurisdictions is that it is now 
recognised as an effective bar. The rulings of English Courts 
based on statutes would be of assistance in India only if the 
wording of the Indian Acts is similar to or identical with the 
wording of the English Acts. In some departments of law, 
old English decistons are of authority in India but not the 
later ones on account of the change in the law by Statutes. 
English decisions are not quite on the same footing as other 
toreign decisions. [In the Presidency Towns, by special Acts 
of Parliament, English Law as it stood on a particular date 
was introduced into India and in those parts, that law continues 
to be applicable so long as it is not altered by the legislature. 

But as has been pointed out by the Privy Council in the case 
of Mayor of Lyons (1), it did not involve the introduction of 
statutes manifestly unsuitable to Indian conditions. The 
Mortmain Act and other statutes such as the one disqualifying 
aliens from holding land have accordingly been held not ap- 
plicable to India. In the mofussal, English: Law is applied as 
a rule of equity and good conscience. There, too, it-is 
subject to the qualification that the rule of English Law in 
question should not be one unsuited to the Indian society and 
conditions. Their Lordships of the Privy Council had 
recently occasion to remark “in proposing to apply the juristic 
rules of a distant time and country to the conditions of a parti- 
cular place at the ptesent time, regard must be had to the 
physical, social and historical conditions to which that rule 
is established by authority (2).” Acting on this principle, the 
a, (1836) 1 MIA. | & (1913) TLR 42 C 489 at 531. 


PART XIX. | THE MADRAS LAW JOURNAL. 87 


Indian Courts have declined to apply many technical rules of 
English pleading and of property law. Applying a similar 
line of reasoning, the American Courts have declared several 
rulings of the English Courts inapplicable to the conditions of 
American society. On some points, Indian Courts have been 
disposed to regard Indian conditions to be more approximately 
like the American than the English and accordingly have pre- 
ferred to apply the American rule. The practice of citing 
*foreign cases__meaning thereby American cases__has received 
a set back by certain observations of the Privy Council 
deprecating such practice. Without an elaborate study of 
the complicated system of Courts in the United States and the 
systems of law administered in each of the States, one cannot 
properly appraise the value of an American ruling. In some 
parts of that continent, the Common Law rules ; in others, 
there are special codes; in others again, the Spanish Law pre- 
vails. In some States, the ante-diluvian Common Law and Chan- 
cery Procedures with all their technicalities and re-duplication 
of Courts still obtain. In others, a reformed procedure governs 
and there is such a vast difference in the qualities of the Judges 
and the bar of one State and another (in some States the 
Judges are elected and the only necessary qualification for a 
member of the bar is the possession of a good moral character) 
that it is with the greatest difficulty that you can properly 
value a ruling. In the United States, the value of the ruling 
of a Court with reference to the same Court varies according 
to the locality and the subject-matter. The same federal Courts 
apply one law in one State or in cases arising from one 
State and another tn another. Making allowance for all these 
factors which detract considerably from their value, there is 
still much in the American Reports which is likely to be of 
assistance in the administration of law in this country. On 
certain branches of law like-the Mercantile Law or the Law 
of Shipping, the Indian Courts have habitually applied the 
English Law. The limitations subject to which English as 
welf as foreign reports can be used in this country can usefully 
be made the subject of careful study and a clear knowledge of 
those limitations will keep us from many pit-falls into which 
we might otherwise fall. As these reports cover a long period 
of time and are of varying authority,’ a knowledge of the 
characteristics of the times to which each report relates, the 
capacity of the reporter, and the value attached to the reports 
locally must also greatly assist us in making a judicious use of 


7 


88 THE MADRAS LAW JOURNAL. [VOL. XLVII. 
them. Nor can it be doubted that a clear exposition of the 
rule as to precedents and their binding authority on which 
as we shall presently show, the importance of. the law re- 
ports so largely depends, is worthy of careful investigation as a 
preliminary to the study of the reports. It shall be our 
endeavour in the subsequent lectures to elaborate these vafious 
points. ; 
Law Reports are at present found in almost all civilised 
countries of the world, even in those countries which do not 
recognise the binding authority of precedents. When Asahaya. 
the commentator of Narada, records the discomfiture of 
Smarta Dhurandhara in carrying his point as to the great- 
grand-son’s non-liability for the debts of his great-grand--father 
or when Nilakanta refers to the dictum of his father Shankara 
Bhatta as to the eligibility of a married man for adoption, we 
have the rudiments of a law report. But somehow, the idea 
never took shape in Hindu jurisprudence. It is otherwise 
with Muhammadan jurisprudence. We have a much nearer 
approximation to a law report in the Fatwa Alamgiri which 
is a collection of Fatwas or decisions of Courts during the 
time of Aurangazeb. ‘The fall of the Mughal Empire and 
the resultant confusion, however, made further progress impos- 
sible. The theories of Roman Law also were not congenial 
to the growth of law reports. It is only in England that 
you find the law reports as a flourishing institution from very 
early times and it may well be regarded as a peculiarly English 
institution. Printed reports date from 1292. Besides, you 
have manuscript notes of cases and Court records going back 
to Norman Conquest, that is, long before the period of legal 
memory as understood in England. Old lawyers made such 
a fetish of these reports that a matter-of-fact lawyer like Lord 
Coke permits himself the extravagance of calling Moses the 


-first reporter. Law Reports possess an importance in Eng- 


land and in countries governed by analogous judicial systems 
which they do not possess elsewhere. [It is due to the English 
rule as to the binding authority of precedents. The “prin- 
ciple on which a case has been decided constitutes under that 
system a rule of law to be followed in all subsequent cases, until 
it is reversed or set aside by a higher authority and in the 
case of the House of Lords, there being no higher authority, 
the decisions are absolutely binding. This doctrine constitutes 
a real difference between the English and the Continental 
systems of jurisprudence. In France, for instance, there is 
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no such rule ; on the other hand, the rule is that no inferio: . 
Court should give the decision of a superiof Court as the 
ground for its decision. The Courts are expected to govern 
themselves primarily by the Code and if it fails, they are ex- 
pected to decide on the analogy of the Code. Under that system. 
text-writers possess greater authority than the reports. More 
or less similar is the rule in other countries on the Continent 
though there are indications to show that Germany is slowly 
” approximating to the English standpoint. The importance of 
precedents has made lawyers take notes of cases from the 
earliest times and for a long time, ethe reporters were al- 
most exclusively drawn from the class of Chief Justices, Judges 
and nowhere anything smaller than an Attorney-General. 
Some Judges did not like they cases to be reported, for 
instance, Lord Stowell who for some time, in the beginning of 
his judiciai career, prohibited his cases being reported but 
soon yielded to the prevailing sentiment and his judgments 
also came to be reported__to the great advantage of his own 
reputation and the department of law which he administered. 
In Chancery, authority of precedents came to be recognised 
much later than in Common Law and as a result we find that 
regular reports also appear much later. As the doctrines of 
Equity have been of gradual growth, in some departments of 
equity, early precedents are of hardly any value. 

In England, reports have been mostly the result of private 
enterprise. One experiment was tried by Lord Bacon to 
officialise the reports and that egregiously failed. Since, with 
one trifling exception, there has been no attempt at ofhcial re- 
porting. Reporting in England at present is done mainly un- 
der the supervision of the Council of Law Reporting which 
consists of the representatives of the various governing bodies 
of the profession. Private reporting, however, still continues. 
Any report vouched by a Barrister to be correct can be freely 
cited before any English Court. Some of the early reports 
were anonymous publications. Some were published long 
after the death of the reporters, sometimes, without even any 
indication as to the place where the original manuscripts could 
be found. Some reports were mere short notes of cases__ 
others were full notes. Till recently reports were hardly ever 
verbatim. Editing the judgments is not considered improper. 
Some contains arguments and facts, others merely judgments. 
The modern conception of a law report involves more 
or less contemporaneous publication, It was only in recent 
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. times that reportsacquired this quality. There were at certain 
times what were ‘styled authorised reports but all that was con- 
veyed by that expression was that the reports bore the certifi- 
cate of some of the Judges whose judgments they reported. 
In India, the Law Reports Act creates monopoly of reporting 
in favour of the State, but in spite of this statutory monopoly, 
private reports are thriving and there seems to be no prospect 
of their dying out. Other countries have their own system 
of reporting. Exclusive devotion of certain classes of prac- 
titioners to special branches of law has led to publication 
of reports exclusively devoted to those branches of law like the 
Election Reports, Bankruptcy Reports, Reports of Commercial! 
Cases, of Company Cases and so forth. The subject of the 
evolution of the law report ig in itself a fascinating study and 
we shall devote a separate lecture to it. 

By flux of time and under a free system of open compe- 
tition reports have multiplied enormcusly and still they come. 
Even in the time of Lord Coke, the growth of the Law 
Reports was viewed with apprehension and Lord Coke is re- 
ported to have answered when asked as to why the law reports 
grow bigger, that it was because bigger rogues are found in 
the world. Lorti Bacon suggested a revised edition of the 
law reports omitting all cases which merely reiterated a well- 
known proposition or had been overruled or had otherwise 
grown useless. His tenure of office, was too short to carry 
out his project. ‘Though the need for such a revision is much 
greater now than it could have been in his time, no lawyer 
has been able to put before the public a thoroughly useful re 
vised edition. The revised reports undertaken by Sir Frede- 
rick Pollock on the lines laid down by Bacon have not fulfilled 
the expectations entertained of them by reason of the learning 
and experience of the editor. The multiplication of reports 
has been most marked in the United States. The effect of 
the multiplication has been, it 1s said, to contract largely the 
field of citation. Each State confines itself now to its own 
reports. It is only in America that the publication of select 
cases has been a business proposition: and also popular. 
American|State Reports and the Lawyers’ Reports annotated are 
instances in point. à 

There have been early instances of annotattd reports in 
England, like Saunders Reports, with notes of Sergeant 
Williams, but there are more of them in America than in Eng- 
land, Some attempt has been made in India to publish an- 
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notated editions of reports though not on such a large scale as , 
in America. Leading cases are yet another Variety of reports 
— rather text-books with reports as their basis. Smith's 


Leading Cases and White and Tudor’s Leading Cases in 
Equity are the best instances in point. 


_ There is yet another kind of publication to which refer- 
ence should be made, i. e., the digest. To a modern mind, 
nothing looks so obvious as a Digest, but it has taken long o 
evolve a digest. It has risen from the lawyer’s note or com- 
mon-place book, through the intermediate stage of abridgments. 
There was a long contest between*the alphabetical and the 
analytical order__the ultimate victory resting with the alpha- 
betical. Some lawyers, scientifically inclined, could never re- 
concile themselves to the ordinary digest which put murder and 
marriage together for no better reason than because u came 
after a. But most people find the alphabetical order convenient. 
It is idle to expect these digests, however well prepared, to take 
the place of Law Reports or even afford a tolerable substitute 
for the reading of Law Reports any more than a dictionary or 
grammar can take the place of Literature. Unless the student 
assimilates the Law Reports, he can never make a considerable 
lawyer and this is a thing which can never be too much im- 
pressed upon the rising generation of students and lawyers and 
affords a justification for our embarking upon an enterprise like 
the present. 





SUMMARY OF ENGLISH CASES. 


VERGE v. SOMERVILLE, (1924) A. C. 496, 


Will—Charitable trust—Test of-—Bequest for “ New South 
Wales returned soldiers” —Validity. 

To ascertain whether a gift constitutes a valid charitable 
trust so as to escape being void on the ground of perpetuity 
the frst enquiry must be whether it is public—whether it is for 
the benefit of the community or of an appreciably important 
class of the community. It is not necessary that the class 
should be confined to poor persons to the exclusion of persons 


not poor. , 

A gift “ unto the trustees for the time being of the ‘ Re- 
patriation Fund’ or other similar fund for the benefit of New 
South Wales returned soldiers ” is a valid charitable trust, 
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STAPLEY v. READ BROTHERS, LTD. (1924) 2 Ch. 1. 


he Company—Goodwill written off out of profits — Restoring 
goodwill as asset—Right to divide profits subsequently earned. 

In keeping accounts, a company applied its profits in 
writing off a corresponding amount of the value of goodwilb in- 
stead of carrying these protits to a goodwill depreciation fund, 
in which case they would have been at liberty at any time to 
distribute the profits. Held, the shareholders cannot therebye 
have intended for all time and in all circumstances to give up 
their claims to these profits and to treat them as capital only. 
They can, if they think fit, write back to the profit account so 
much of the depreciation written off goodwill as has proved to 
have been in excess of proper requirements. 





In re CULLUM MERCER v. FLOOD, (1924) 1 Ch. 540. 


W1ll—Construction—Trust in favour of sons of “ brother ” — 
Ultimate trust ın favour of “own right heirs ’’—Brother found 
illegitimate—Daughters of brother—lIf right heirs. 

Under a will, the testatrix demised her estate to the second 
son of her “ brother ” X for life, and then to his son in tail 
male and in default of issue to her own “right heirs”, All the 
prior limitations having failed, the daughters of X claimed as 
her “ right heirs”. It was proved.that the testatrix and her 
brother were illegitimate, but there was nothing to show she 
was aware ofit, nor that they were children of the same mother. 
Held, the claimants had not proved they were the rightful heirs 
of the testatrix. 

The words “ children ” and “ brother ” and other words 
indicating relationship when used in a will, refer prima facie to 
a relationship traced through a legitimate tie. But a testator 
‘can with sufficient clearness show in his will that he meant to 
include by the use of such words even persons claiming through 
other than a legitimate tie. (1902) 2 Ch. 542 distinguished. 





BRITISH THOMSON-HCUSTON CO., LTD, v. STERLING ACCES- 
SORIES, LTD., (1924) 2 Ch. 33. 

Company—Directors— Liability of—In fringement of—Patent. 

Where it is sought to fix a defendant with liability for a 
tort it must be established either that he is himself the tort- 
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feasor or that he 1s the employer or principal of the tortfeasor, 
in relation to the act'complained of, or at anyerate the person 
on whose instructions the tort has been committed. 

Where a company has infringed patent rights, the direc- 


torg cannot be made liable simply because of their position as 
such. 





In re GOODWIN : AINSLIE v. GOODWIN, (1924) 2 Ch. 26. 


Will—Grft subject to a condilion—Time if of the essence— 
Annuity to wife subject to condttion—Death of wife without per- 
formance—Executors if can perform—Personal nature. 

Where a gift in a will is made subject to a condition to be 
performed within a specified time, but it is not so performed, 
then at any rate in the absence of ‘an express gift over, the Court 
has to determine if time was of the essence of the matter. In 
deciding the question, the Court will have to look to what was 
presumably the intention of the testator in inserting the condi- 
tion, what it was he desired to bring about or guard against ; 
and if the Court finds that a performance of the condition ata 
time subsequent to the time fixed in substance provides for the 
very thing the testator intended, so that all parties can be put in 
substantially the same position as they would have been in had 
the condition been performed in time, time is not regarded as 
of the essence and suchepesformance istreated as a sufficient 
compliance with the condition. 


A husband who had covenanted to pay a certain annuity 
for his wife, by means of his will bequeathed to her a higher 
annuity, but the latter was to become void if within six months 
of his death she did not release her claims to the prior annuity. 
There was no gift over on default. As the solvency of the 
estate was doubtful she did nothing to indicate her desire either 
way for more than three years after his death. On her death, 
her executors proposed to release the first annuity and claim 
arrears on the basis of the bigger sum. Held, the condition was 
not personal to her and there would be a sufficient compliance 
with the condition. 





SHERWOOD v. TUCKER, (1924) 2 Ch. 42, 


Lease—Construction—Option to buy during currency of lease 
—E.xlenston of lease—If option extended. 
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A lease for a period of three years contained an option 
given to the lessee to purchase the freehold at a named sum 
during the currency of the lease. Just before the expiry of the 
term, the parties informally agreed to extend the period of the 
lease. Held, the extension applied to all the provisions of the 
lease, collateral or otherwise, and hence the period for exercis- 
ing the option to purchase the freehold was also extended. ° 





In re HAWKINS : WATTS v. NASH, (1924) 2 Ch. 47. 


Donatio morlis causa—Possession by decree— Placing it for 
safe custody with donor—E ffect. 


For a valid donatio mortis causa the possession of the donee 
must continue till the death of the donor. Where after receiv- 
ing possession, the donee places them with the donor in order 
to ensure its safe custody, the donee does not part with posses- 
sion and the gift remains perfectly valid. 


In re CLOUT AND FREWER’S CONTRACT, (1924) 2 Ch. 230. 


Trustee—Disclaimer—Presuimption—-No action taken regard- 
ing legacy for 30 years—E ffect. 

Where a trustee appointed under a will lived for 30 years 
after the death of the testator, but during that period did 
nothing even as regards a legacy left to him, his conduct 
amounts in law to a disclaimer. 6 Ch. D. 531; 40 Ch. D. 436 
applied. 





In re GARDNER: ELLIS v. ELLIS, (1924) 2 Ch. 243. 


Will — Construction — Income to grand-children equally— 
Children of deceased grand-child to get parent's share—Joint 
tenancy or lenancy-in-common. 


A testator directed the income of his property to be divid- 
ed equally among his grand-children and on the death of any 
of them, his or her share was to go to their children. One 
; grand-child died leaving three children ; one of these last died 
and the question arose as to who took his share. Held, on a 
construction of the will, the children of the grand-child held 
the share as joint tenants and not as tenants-in-common., 
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BATCHELOR v. MURPHY, (1924) 2 Ch. 252, 


Lease—Opftion to lessee to purchase freehola--Surrender of lease 
and grant of new lease lo another for unexpired period—Lease on 
same terms and conditions—lIf option to purchase passes. 


eA lessee who had an option to purchase the freehold wanted 
to free himself from all liability before the expiry of his period 
and a memorandum was drawn up between the lessor, lessee 
and a stranger according to which the lessee was relieved of all 
liability and the lessor agreed to execute a new lease to the strang- 
er for the unexpired portion of the period on the same terms 
and conditions as the old lease, except 4s regards rent. The 
stranger took possession but no fresh lease was executed. He 
claimed to exercise the option to purchase. Held, the option to 
purchase was not a term of the terrancy, but a collateral bargain 
which did not pass to the stranger. 





In re PITCHFORD, (1924) 2 Ch. 260. 


Bankruptcy—Debts which can be proved—Contingent debt or 
liability—Costs in action stayed by creditor—Bankruptcy Act, 
1914, S. 30 (3). 

Pending an action on a debt, the debtor became bankrupt 
whereupon the creditor obtained a stay of his action and 
lodged his proof before the Official Receiver. In addition to his 
debt, he claimed to prove his untaxed costs in the action. Held, 
he was not entitled to prove untaxed costs as he had not obtained 
judgment but himself elected to stay his action. 

Per Astbury, J.—The untaxed costs is not a debt certain or 
contingent within the meaning of S. 30 (3) of the Bankruptcy 
Act, 1914 [which corresponds to S. 34(2) of the Provincial 
Insolvency Act (V of 1920)]. 


eln re HAMMOND PARRY v. HAMMOND, (1924) 2 Ch. 276. 


Will—Construction—Gift to son for life and afterwards to his 
children—Rule in Shelley's case—Gift of personaltylequally totwo 
named daughters and their issue—Nature of estate taken. 

A testater devised his freehold estate’ to his son for life and 
afterwards to his children if any and his residuary personal estate 
“ equally between” his two named daughters and “ their respect- 
ive issue’, Held, as regards the former, the rule in Shelley's 
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case applied and the son took an estate tail; as regards the latter, 
the term “issue? is nota word of limitation, but the issue take 
as purchasers and having regard to the words “equally between” 
and “‘ their respective issue” the intention was to make a stir- 
pital division in moieties to each daughter and her issue. The 
question whether as between a daughter and her issue they take 
as joint tenants or tenants-in-common was left open. ° 


Jay v. JAY, (1924) 1 K. B. 826. 


Will—Tenant for life—Duty cast to repair—Failure to do— 
Remedy—Nature of—Limitattion. 


Under the terms of a will, a person became a tenant for life 
of the suit premises, the will also providing that he should keep 
the property in good tenantable repair. He defaulted in making 
repairs and the remainderman brought an action against the 
executors of the tenant for life to which the latter pleaded 
limitation. Held, a person who obtains abenefit under a will 
must also shoulder the burden, and the cause of action accruing 
to the remainderman can be regarded ag arising (1) out of a tort, 
or (2) out of an implied contract, or (3) by reason of a Court of 
Equity compelling the person who has taken the benefit to ful- 
fil the conditions upon which he took it. The true view to 
take is the last-mentioned one and the moment a Court of Equity 
recognizes the equitable liability, it will enforce it regardless of 
any Statute of limitation. 


PHIPPS AND CO., LTD. v. ROGERS, (1924) 2 K. B. 45. 


Landlord and tenant—Notice to quit—What to contain— 
Months—Lunar or calenaar—Legal and business documents— 
Distinction between. 


A notice to quit, though it need not actually name the date 
for quitting, must indicate with reasonable clearness when 
possession will be demanded or given, so that the other party 
may know what is required of him, and the time must be the 
proper time as provided by the lease. If it is so worded as to 
mislead the other parfy or leave him in complete doubt as to 
when possession must be given, or if it is for a wrong date, 
it is a bad notice. If the notice is subject to uncertainties, it 
is bad in la w. 
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The term “months” in legal documents, which are not 
business or commercial documents, refers to luñar months. But 
the context may show the parties meant calendar months. 
Slight evidence is sufficient to show that calendar months were 
meant. The lease of a public house is a business document 
and the word “ months” used therein means calendar months. 





INLAND REVENUE COMMISSIONERS v. GEORGE BURRELL, 
(1924) 2 K. B. 52. 

Supertax—Company—Winding up-.-Undivided profits of 
prior years—Distribution of—If profits, 


Where a company is wound up voluntarily and undistribut- 
ed profits which have accumulate@ during past years is handed 
over to the shareholders, they cease to be profits because of the 
winding up and are assets. Hence they are not liable to super- 
tax. 





GAYLER AND POPE, LTD, v. B. DAVIES AND SON, LTD., 
(1924) 2 K. B. 75. 

Negligence—Trespass of animals— Liability of owner. 

The general rule of lawis that a man is lable for the tres- 
pass of his cattle. But this rule does not apply to damage 
caused by a horse straying off a highway in which it lawfully 
was and the owner is liable only on proof of negligence. 

Where a pony and van, wholly unattended, dash into the 
plaintiffs shop window adjoining a highway,.there is a prima 
facie negligence and unless the owner satisfactorily explains 
the situation, he is liable for damages. 

Case-law and principles fully discussed, 





GEORGE WILLS AND SONS, LTD. v. CUNNINGHAM, SON & 
Co., LTD. (1924) 2 K. B. 220. 


Contract—Sale of goods—Clause of exemption—“ Unforeseen 
conlingencies excepted” —French occupation of Ruhr—lf a valid 
plea. ‘ 

In an action for damages for breach of contract for sale of 
goods the defendants relied on a clause which recited that 
unforeseen contingencies were excepted. They pleaded that the 

M 
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French occupation. of the Ruhr had so disorganised industrial 
Germany that®they were relieved from performing their 
contract. Held, it was not enough for defendants to show they 
could not obtain the goods from the particular source they 
contemplated, if they could have obtained them elsewhere, 
though no doubt at an enhanced rate. 


ae een meen es DARREN 


LANCASTER v. TURNER AND CO., Lrp. (1924) 2 K. B. 222. 


e 
Sale of goods—Clause per milling invoicing back to seller —Fall 
of market—Seller if can take benefit of his own default. 


A contract of sale contained the following clause :—“ If 
the seller defaults.in shipping or declaring shipment the con- 
tract shall be closed by invoicing back the goods contracted for 
at such price, whether higher or lower than the contract price, 
as X shall determine, such price to be accepted as final and 
binding. X shall if requested by either party declare the closing 
price and settlement shall be made in accordance therewith.” 
The sellers defaulted as their own suppliers made default and 
then applied to: X to declare the closing price, giving notice of 
it to the buyers: The market price had been falling:since 
the date of the contract and the sellers claimed the difference 
between the contract price and the closing price as declared 
by X. Held, by the majority of the Court of Appeal (Scrutton, 
L: J. dissenting) though the sellers were in default, the clause 
would apply and their claim was sustainable, the closing price 
being fixed with reference.to the date on which the buyers re- 
ceived notice of inability to perform by the sellers. 


Per Bankes, L. J.—It ıs no concern of the Court to consi- 
der whether the rule is reasonable or not, Quaere What is the 
position if the seller’s default 1s voluntary or the transaction 
merely a gaming or wagering contract or if at the date of the 
declaration of default the contract goods were not procurable ? 


Per Scrution, L. J.—The words “settlement shall be made” 
seem to point to settlement of the default and the claim for 
damages then being made by the seller, and not clearly or at 
all to indicate a payment by the buyer who is not in default. 
Any other construction will make the transaction sim.ply a bet. 
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SWEDISH CENTRAL Ry. Co. v. THOMPSON, (1924) 2 K. B. 
255. ` 


Income-tax—Compuny—Residence—Incorporation and re- 
&tstered office in England—Business abroad and profits received 
abrogd—Liabilsty to tax—Income-tax Act, 1918, Sch. D, Case V. 


The appellant Railway Company was originally incor- 
porated under the Companies Acts, the registered office being 
in London. The railway line was leased out and the annual 
rent was payable in London. Subsequently the control and 
management were removed from London to Sweden, but a 
Committee in London dealt with transfer Of shares in the United 
Kingdom, attached the seal to share and stock certificates and 
signed cheques on the London Banking Account. No part of 
the profits was transmitted to the United Kingdom except the 
dividends payable to the shareholders there. The question 
arose whether the annual rent was taxable in England. Held, 
by the majority of the Court of Appeal (Atkin, L. J. dissenting) 
the Company was resident within the United Kingdom and as 
such assessable to income-tax on the rental wherever received. 
Case-law reviewed. 


Per Pollock, M. R.—The existence vf more than one resi- 
dence for a Company has been recognised by law, one of which 
may expose it to liability to income-tax. 


Per Warrington, L. 2—The fact that the real control and 
management of an English Company is exercised abroad does 
not justify the Court in holding it is not resident ın England. 
The registered office is a residence of the Company, at whatever 
other place in the United Kingdom or abroad, it may also reside. 
Keeping and entering up the register of shareholders is a vital 
function of the Company and can only be performed at a place 
where it is resident. 

Per Atkin, L. J.—¥For income-tax purposes a Company can 
have only one residence and that 1s where the real business 1s 
carried on. 





WILLIAMS v. BALTIC INSURANCE ASSOCIATION, LTD., (1924) 
2 K. B. 282. ° 

Insurance—Motor-car—Thırd party risks—Right of indem- 
nity. 
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An insurance company insured a motor-car, and the com- 
pany agreed to fndemnify the owner “against all sums for which 
the insured (or any licensed personal friend or relative of the 
insured while driving the car with the insured’s general know- 
ledge and consent) shall become legally liable in compensation 
for loss of life or accidental bodily injury caused to any person.” 
While the car was being driven by the sister of the insured, who 
was a licensed driver, with the general knowledge and consent 
of the insured, an accident caused personal injuries to third 
parties, who successfully sued her and obtained damages. The 
insured sued the Company for indemnifying his sister. Held, 
the Company was liable. 





COUNTESS WARWICK “STEAMSHIP CO. v. OGG, (1924) 
2 K, B. 292. 


Income-tax—Deduction—Contract for purchase of ship— 
Amount paid to cancel contract—If a business expenditure. 

A steamship company placed an order with a firm of 
shipbuilders for purchasing a ship. Some time later finding a 
slump in the shipping trade they cancelled the contract by pay- 
ing a certain sum of money to the builders as compensation 
and then claimed a deduction of this sum for purposes of in- 
come-tax: Held, the payment couid not be treated as a loss in 
computing the profits and gains for’ purposes of income-tax. 


ae 





THOMAS v. THOMAS, (1924) P. 194. 


Divorce—Desertion—What amounts to—Turning out the wife 
afler acts of cruelty— Subsequent repentence—E ffect of. 


A husband after many acts of cruelty towards his wife 
actually turned her out of the house. He repented of his last 
act the next day and offered to amend his conduct. Ona 
question arising whether the acts amounted to desertion and 
whether the subsequent repentence did not ter minate the 
desertion, Held, though desertion may be put an end to by 
subsequent co-habitation, a husband cannot obliterate his pre- 
vious conduct by subsequent offers, as to the genuineness of 
which the wife may, upon reasonable grounds, entertain doubts. 

Per Pollock, M. R.—Desertion is not a single act complete 
jn itself and revocable by a single act of repentence. 


PART XIX. |] THE MADRAS LAW JOURNAL. iol 
Per Warrington, L. ].—Quaere Where there is nothing 
but a turning away of the' wife, followed by a *genuine expres- 
sion of a desire on the husband's part for her return, whether 
the desertion would still continue 
j JOTTINGS AND CUTTINGS. 
Judicial Humour.—Chief Justice Erle, when a member of 
ethe Bar apologised for a sally of wit which set the Court in a 
roar of laughter, replied : “ The Court is very much obliged to 
any learned gentleman who beguiles the tedium of a legal 
argument with a little honest hilarity.’ There are, it would seem, 
grave persons who, without objecting to a ‘little honest hilarity’ 
at the Bar or in the witness box, regard it as unbecoming on the 
Bench. It is solemnly announcef that two members of the 
House of Commons—who, be it noted, sit for constituencies this 
side of the Tweed—intend to invite the attention of Parliament 
to what they regard as the growing tendency of judges to in- 
dulge in jests. Not the least amusing thing about this serious 
protest against judicial j oking is that it comes after Mr. Justice 
Darling has retired from the ordinary work of the Courts, The 
habit of judicial joking may, no doubt, sometimes go too far. 
An incident in the career uf Mr. Justice Stephen—who was by 
no means a ‘judicial humorist’ in the Gilbertian sense—indicates 
its danger. He was trying an action of slander ın which 
both the parties were Billingsgate salesmen, and the counsel 
for the defendant was quick to turn the inherent humour of the 
situation to the advantage of his client. Mr. Dickens, now the 
Common Serjeant, but then a persuasive junior, recognising 
that the judge, like the jury and the rest of the Court, was enjoy- 
ing the jocular aspect of the case, made a strong and successful 
effort to bring out the serious injury the plaintiff had sustained 
through the defamatory words spoken of him. Mr. Justice 
Stephen his sense of justice at once aroused, summed up in 
favqur of the plaintiff, and the jury, also sobered by Mr. Dic- 
kens’ appeal, returned a verdict for his client. At the close of 
the case the learned Judge sent this note to Mr. Dickens : ‘Dear 
Dickens,—I am very grateful to you for preventing me from 
doing a great act ‘of injustice.’ Not, of course, that judges 
capable of rélieving the tedium of Courts with a ‘little honest 
hilarity’ are less inclined to do justice than their more solemn 
brethren. They keep their humour ‘within the limits of becom- 
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ing mirth’, Jests, judicial or forensic, are rare in the criminal 


"courts. Whatever laughter is heard 1s usually created by wit- 


nesses. The Courts, whether civil or criminal, would, after all, 

have been much the poorer without a Maule, a Lockwood, or a 

Plowden. In the administration of the law, as in other spheres 
of life, humour 1s usually humane. 


—The Law Jou nal, September 6, 1924, page 562. 
EA 

The Late Mr. Justice Batlhache.—It is with a feeling of deep 
grief, arising from a sense of personal loss, that we have to re- 
cord the sudden taking-off of Mr. Justice Bailhache—one 
of the outstanding personalities of the British Bench. When, 
after a brilliant career at his , University, followed by twenty 
years of steady plodding work at the Junior Bar, he won in a 
short period such success and distinction as a leader in the 
Commercial Court that he was promoted toa judgeship by the 
present Lord Chancellor, we welcomed the selection for the 
‘learning, vigour and courtesy’ which he brought to the office. 
That was in 1912, and in the twelve years which have passed 
the Judge proved his possession not only of those qualities, but 
of those ‘weightier matters of the law, judgment, mercy, and 
faith’ which distinguish the greatest. He has passed away from 
us in the plenitude of his powers, and not only the legal pro- 

fession but the whole community is theepoorer for his loss. 
—The Law Journal, September 13, 1924, page 573. 


x 
* * 


Solicitors and the Bench.—Now that, to the deep regret of 
both branches of the profession, Mr. Justice Bailhache has 
passed away, Mr. Justice Horridge isthe only occupant of the 
Bench who began his professional career as a solicitor. It is 
onlya few years since the Bench numbered four judges who 
belonged originally to the ‘lower’ branch of the profession. 
There were Lord Swinfen and Sir Samuel Evans as well as Mr. 
Justice Bailhache and Mr. Justice Horridge. Other judgss with- 
in the recollection of the present generation of lawyers who 
practised as solicitors before they joined the Bar were 
Lord Field, Lord Russell of Killowen, Lord Justice Lush, 
Mr. Justice Manisty, and Mr. Justice Low. Twice has 
the Woolsack been occupied by men who started their 
professional lives as attorneys. Lord Macclesfield and 
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Lord Truro were occupied in the drawing of briefs before 
they began to holdthem. It pleased Lord Truro, when he 
received an address from the members of his old branch 
of the profession congratulating him upon his appointment as 
Logd Chancellor, to observe that, as exemplified by his own 
career, the!humblest attorney upon the Roll was not excluded 
from the highest honours of the State. The trath of that say- 

, «ing has been signally demonstrated in our own time by a soli- 
citor holding the office of Prime Minister in the greatest crisis 
of the country’s fortunes. Of the solicitors who have even- 
tually won their way tothe Bench norfe has ever been held 
in greater regard than has the profound lawyer whose sudden 
death we regretfully chronicle this week. 


—The Law Journal, September 13, 1924, page, 573. 
tx 

Separation Orders and the “ Russell” Rule.—A way out 
of the inconveniences and hardships created by the rule 
laid down by the House of Lords, in the Russell’s case 
seems to be indicated by the decision of Mr. Justice Hor- 
ridge in Andrews v. Andrews and Chalmers (1). The facts 
in that case were very simple. In January, 1921, on the 
wife’s application to a magistrate, an order was made granting 
her a separation, with suitable maintenance. This order was 
discharged in November, 1922, on proof to the satisfaction of 
the magistrates that she had been guilty of adultery with the 
co-respondent, and in the following month she gave birth to a 
child, which was duly registered by her in the name of the co- 
respondent. The husband then petitioned, in the present suit, 
for a divorce, and Horridge, J., who has been strict in his ob- 
servance of the Russell rule, held, that it was displaced in these 
circumstances by the old rule of the Ecclesiastical Courts thata 
husband is assumed to have no access to his wife during the 
existence of a divorce a mensa et thoro, which applied to a sepa- 
ratien order containing the usual non-co-habitation clause. 
Therefore he said, as the birth of the childin this case was more 
than nine months after the making of the separation order, 
bastardy could be presumed, and the rule in Russell v. Russell 
did not apply. He accordingly granted the husband petitioner 
a decree nisi, on proof of these facts, This decision really 
affirms the old principle laid down over two hundred years ago 

1. W.N. 262 
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in Inter St. George and St. Margaret (2) that the presump- 
tion of legitimacy is reversed, and the child is presumed 
to be illegitimate, as long as there exists a divorce a mensa et 
thoro, which applies equally, of course, to its modern equivalent, 
a judicial separation. The husband may accordingly give ævi- 
dence tending to bastardise the child when he seeks to prove 
adultery for the purpose of setting aside a separation and main- 
tenance order, and per contra the wife, in bastardy proceed-, , 
ings, is not called upon to prove non-access on the part of her 
husband, but is treated in this respect as a single woman. The 
reasoning in the famous Lords’ judgment seems to have left this 
well-established rule out of consideration ; and perhaps its pre- 
sent assertion may be largely utilised to avoid the ill-effects of 
the judgment. ° 

—The Law Journal, September 20, 1924, page 583. 


xok 

Wives as Witnesses. —Every body who values the fair fame 
of English justice will have welcomed the forcible protest made 
by the Recorder of London against the practice of a Govern- 
ment Department in securing a statement from the wife 
of a prisoner implicating him in a crime. In the case 
which induced Sir Ernest Wild to make his protest the Post 
Office, which was prosecuting a postman for stealing two 
letters, had obtained from his wife a*statement which, when 
he was confronted with it, caused him to plead ‘ Guilty’. 
The fact that the prisoner deserved to be punished does 
not at all justify the method by which his punishment was 
secured, while the fact that the wife had been apprehended 
on a charge of shop-lifting when the police interrogated her as 
to her husband’s actions aggravates rather than extenuates a 
practice so alien to the traditions of English justice. ‘The 
practice, said the Recorder, ‘is contrary to the whole principle 
of the laws of England, and the Post Office must be taught that 
they have no rights that are not common to other prosecufors.’ 
Even when the Criminal Evidence Act, 1898, was passed the 
intimacy of the marriage tie was adequately recognised. The 
Act, while making the wife or husband of an accused person 
competent to give evidence, provides that neither ean be com- 
pelled to give it. The principle thus expressed in the Criminal 
Evidence Act is grossly violated when the officials of a State 


2. (1706) 1 Salk. 208, 
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Department extort from a wife statements that ancriminate her 
husband, especially when they do so in circumstances that 
make her peculiarly subject to their influence. One gathers 
from Sir Ernest Wild’s strong comments that the Post Office 
exercises, even if it does not claim, a right not belonging to 
private prosecutors. It would be a sorry thing for English 
justice if the Continental system of ‘ interrogations’ and ‘ con- 
“frontations ’ were to be tolerated; ıt would be a still more 
dangerous thing if the Executive—whose increasing appear- 
ances in the Courts have on other grounds been the cause of 
much mısgiving— were permitted to introduce them. 


—The Law Journal, September 20, 1924, page 584. 





CONTEMPORARY LEGAL LITERATURE. 


The Restraint upon Anticipation, says a writer in The Law 
Quarterly Review for April, 1924, was invented by Lord 
Chancellor Thurlow, though not ın his judicial capacity. The 
Origin is traced to Thurlow by Lord Eldon, in four reported 
cases (1). Lord Thurlow had to holdin two cases, Hulme v. Ten- 
nant (2) and Pybus v. Smith (3) that a married woman, for whom 
property had been settled in trust, could deal withit to pay off 
her husband’s trusts, thgugh the property had been settled for 
the very purpose of securing that the husband should not have 
any interest in or control over it. In the latter case one 
Thomas Vernon ran away with an heiress, a ward of the 
Court of Chancery, and married her in Scotland. When 
the couple were brought before the Lord Chancellor, Thurlow, 
he imposed the usual terms upon the husband, namely, that he 
should make a settlement of the lady’s property so as to secure 
it for her benefit and prevent him from getting the control of ıt. 
A settlement was accordingly made by which both her real and 
personal estate were conveyed to trustees ; as to the real estate, 
in trust to permit her to receive the rents and profits for life, or 
to pay them to such persons in such proportion and for such 
uses as She should from tıme to time appoint, etc, ; and as to 
the personal property, in the same manner, except that in her 


1. (1804) 9 Ves. 493, 494 ; (1805) 11 Ves. 221 (1811! 18 Ves. 434 ; (1817) 
2 Mer. 487. 

2. (1778) 1 Bra. C. C. 16, 

3. (1791) 3 Bro.-C. C. 339, 


N 
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power of appojntment the words ‘ from time to time’ were 
omitted, Thomas Vernon at that time was heavily indebted to 
his Bankers, Messrs. Pybus. And within a few weeks of the 
elaborate settlement he persuaded his wife to assign her whole 
property to Messrs. Pybus, by exercising her power of appdint- 
ment. The matter again came before Lord Thurlow, and 
though he had “a most anxious desire to find any principle of a 
Court of Equity strong enough to protect the property against? 
the improvident act in question,’ the authorities were boo 
much for him and he was constrained to hold in favour of the 
bankers. Thus, as Lord Eldon said in Jones v. Harris (4) 
although the Court had settled the property in order to 
protect it “ with all the anxious terms then known to convey- 
ancers, in a day or two afterwards, while the wax was 
yet warm upon the deed, the creditors of the husband got a 
claim upon it by an informal instrument andthe same Judge 
who had made such efforts to protect her was upon authority 
obliged to withdraw that protection,’ This defeat of his 
efforts to protect the lady let Lord Thurlow to cast about for 
some means to reinforce the system of settlement to the separate 
use of a married woman. In a later case (referred to by Lord 
Eldon as Miss Watson’s settlement) in which Lord Thurlow was 
himself a trustee, he added the words the income “not to be 
paid by anticipation.” As Lord Eldorsays : “ I believe these 
were Lord Thurlow’s own words, with whom I had much con- 
versation uponit. He did not attempt to take away any power the 
law gave her as incident to property, which being a creature of 
equity she could not have at law, but as under the words of 
settlement it would have been hers absolutely so that she could 
alien, Lord Thurlow endeavoured to prevent that by imposing 
upon the trustees the necessity of paying to her from timeto time 
and not by anticipation ; reasoning thus, that equity making her 
the owner of ıt and enabling her asa married woman to alien 
might limit her power over it.” The writer gives further qfota- 
tions from Lord Eldon’s judgments to show that for many years 
after his Lordship entered into the profession no such thing was 
known as a Clause of restraint upon alienation of a wife’s sepa- 
rate property by way of anticipation, but that Lerd Thurlow 
invented it ; and that Lord Alvanley thought it a valid clause ; 
and that so it had been considered ever since. 


4, (1804) 9 Ves, 493. 
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BOOK REVIEWS. ° 


THE Law OF MUNICIPAL CORPORATIONS IN BRITISH INDIA, 
by P. Doraiswami Aiyangar, Second Edıtion, 1924. Rs. 20. 


» Mr. Doraiswami Aiyangar’s Law of Municipal Corporations 
in British India has been the leading treatise on the subject 
ever since the publication of its first edition ın 1914. The 
author was in a position to expound the law on the subject with 
authority by reason of his having been the legal advise: to the 
Madras Corporation for several years and was thereby in intimate 
touch with the various problems arising’under the law of Muni- 
cipal Corporations. Ever since the publication of the first edi- 
tion, several enactments have been passed by the various legis- 
latures which have materially altered the law on the subject ; 
and the Government of India Act of 1919 and the consequent 
changes in the powers of the local bodies have a material bear- 
ing on the various questions referred to. This edition, therefore, 
appearing after these enactments, has a special value to those 
having anything to do with the law of Municipal Corporations 
and their progress as large portions of the book have been re- 
cast and rewritten. Though the author made ready the matter 
for this edition, a pathetic interest attaches to this work as he 
did not live to see the publication of it. We have examined 
the book carefully and can confidently say that, in point of 
thoroughness and accuracy, ıt fully maintains the high level of 
usefulness of the preceding edition. 





THE NEGOTIABLE INSTRUMENTS ACT, by A. K. Nanniah, 
B.A., B.L. Lawyers’ Companion Series, Third Edition, 1924. 
Published by the Law Printing House, Madras. 


We have great pleasure in acknowledging the receipt of a 
copy of the Negotiable Instruments Act published in the well- 
knoyyn Lawyers’ Companion Series with the case-law bearing 
on the several portions of each section noted under proper 
headings and brought down to the end of June, 1924. Being 
an enactment which ts of daily use to the public, businessmen 
and bankers, a publication which brings the case-law on it up 
to date, would be of great assistance, The amendments to the 
Act to the end of 1923 have been incorporated in the book. The 
appendices to the book give the English Bills of Exchange Act 
and the provisions of the Indian Stamp Act and Limitation 
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Act having a bearing on the Law of Negotiable Instruments. 
The rules relating to the Notaries Public are given in Appendix 
C. The get up and printing of the work by the Law Printing 
House leave nothing to be desired. From what we have said 
we believe we are justified in hoping that this editiun of* the 
Negotiable Instruments Act will be a complete success. 


—— 





We have great pleasure in acknowledging the receipt of 
the bare texts of the following Imperial Acts with the amefid- 
ments brought up to date :— 

The Criminal Procedure Code, Act V of 1898, as amended 
up to date inclusive of the amendments made by Act XXXVII 
of 1923. : 

The Contract Act, the.Negotiable Instruments Act and the 
Specific Relief Act. 

The Indian Evidence Act. 

The Specific Relief Act. 

The Negotiable Instruments Act. 

The Transfer of Property Act, together with the Transfer 
ot Property (Validating) Act of 1917, 

The Easements Act and the Contract Act. 

We think these publications of these bare enactments will 
be found of great use by the students in getting them up for 
their examinations, 


Pa 


Pai 
` 
de 
8: 
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THE LATE Dr. S. SUBRAMANIA AIYAR, 
Judge of the Madras High Court (1895— 1907.) 
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LAW REPORTS*. 
l [.— PRECEDENTS. 


In my last lecture, I told you that the English rule as to 
precedents was a special feature of that system which dis- 
tinguishes it from other systems pf jurisprudence. In this 
and the next lecture, | propose to consider the rule, its history 
and its implications, but before that is done it may not be out 
of place to take a brief survey of the doctrine as found in other 
systems of jurisprudence. 


The rule as to precedent 1s, as well known, a branch of the 
doctrine Res judicata pro veritate accipitur though the rule 
as to the conclusiveness of adjudication infer partes alone is 
generally given the name of Res judicata. ‘The rule as to pre- 
cedents makes'‘adjudications as to points of law conclusive not 
only as between partieg but also as to third parties. There is 
clear recognition of the principle of res judicata under the 
Hindu Law so far as parties inter se are concerned, the plea 
being known as the plea of Prak Nyaya Nirnaya (literally, 
prior adjudication) and it was also the practice to give to the 
successful party a ‘‘ jaya patra ” or “ memorial of victory. ” 
Written pleadings were insisted upon in Hindu Courts. It 
is very unlikely that in the complex administration of the Maur- 
yas, for instance, there would have been no provision for the 
maintenance of the permanent records of the Court embodying 
the results of litigations. The existence of permanent records 
of the Court to which, when doubt arises, reference could be 
made was one of the factors that contributed to the doctrine of 
both nes judicata and precedent in England. Looking to the 
theoretical sources of Hindu Law, we have it in one of the 
verses of Yajnavalkya — 





*The second of a series of lectures arranged by the University of Madras 
delivered hy Mr. B. Sitarama Rao, Vakil, High Court, 
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Chatvaro Veda Dharmajnah Parshat Traividya mevava 
sa brute yam sa Dharmah syat Eko vadhyatma sattamah (1) 

“ Four men versed in the duties prescribed by the Vedas 
or versed in three sciences constitute an assembly. What it 
speaks is Dharma or that which one the best self-knower 
speaks.” i 

This descriptiòn applied to the king’s sabha which advised 
the king’s judges in the administration of justice. The con- 
stitution of the Sabha is laid down in the following verses :— 
‘Srutadhyana Sampannah Dharmajnah  Satyavadindh 
Rajna Sabhasadah Kearyah(2).” Yajnavalkya__’ Those 
should be made assessors by the King who have studied the 
Vedas and Sastras, who know the law, ” “ Yasmin Dese Nishi- 
danti viprah Vedavidah strayah .Rajnashchadhikrito vidwan 
Brahmanah stam Sabham Viduh (3).”’ “ In whatever place 
three Brahmans sit together with the learned Brahman appoint- 
ed by the King, that sabha ”__Manu. 

The importance assigned in Hindu Law to usages under 
the rule “ Acharah Paramo Dharmah (4) ” “ usage is trans- 
cendental law ” or “ Sadhbiracharitam Yat Syat Dharmikaischa 
Dwijatibhi Taddesa Kula Jatinam Avirudham prakalpa- 
yet (5) ” orin the other verse “ Jati Janapadan Dharman Sre- 
nidharmancha ” etc. must also have, speaking purely from a 
priori considerations led to the recognition of precedent as a 
source of authority. The question naturally suggests itself why 
these very propitious conditions did notlend themselves 
to the growth of a rule or theory analogous to the English 
theory of precedent. The reasons were the overshadowing 
authority of the Smritis, the ascription of authority to the 
sabha and not to the king or his judge, and finally the absence 
of a centralised system of courts as you have in England. 
Under the Hindu regime of gradation of courts like Kula, 


(1). aam Feeder: veces ar | 
A A A A: SASAR: NU TRG: STATA: 
(2). smeri wee: aaa: I 
W RR: BT at fa aH N: uk RÀ: TAA: 
(8). aeaeae faka fas Aaaa: | 
aeaa aaga ami fig: un VIII 990 ages: 
(4). aam: RÀ wa: E: GA Wa | > 
TNR gat f ena: n T oc n fA: 
(5). afrai aeara orfa: | 
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Pooga and Shreni and the stringent conditions on which appeals 
were permitted must have kept the work of*king’s courts in 
very modest proportions—not sufficient certainly to give <. 
special preference to the king’s judges over the learned men 
who specialised in the Smritis. The Hindu lawyers developed 
a System of interpretation of the texts which bears a close 
analogy to the rules adopted for discriminating between the 
various precedents in England. What little chance there 
was for the development of a rule like the English rule during 
the Hindu period disappeared with the advent of the Muham- 
madan rule when the Hindu Law became entirely dis- 
sociated from the king’s courts and had to rely for its deve- 
lopment on pandits and the local panchayats. 

The doctrines of Jjma and Zanni (juristic deduction) of 
the Mahomedan Law also had fn them elements which might 
have contributed under a longer period of stable government 
than was vouchsafed to the development of a rule like the Eng- 
lish rule. Ijma is consensus of juristic opinion while juristic de- 
duction is isolated juristic opinion. The two stand more or 
less on the same footing as a decision and a course of deci- 
sions. The latter is binding authority under the Mahomedan 
Law unless formally set aside by a conclave of jurists. The 
former had only presumption of correctness in its favour and 
could be shown to be wrong. This doctrine bears remark- 
able resemblance to the German theory as to precedents. 
Even in America, binding authority seems to be assigned only 
to a course of decisions and not to isolated cases, a theory 
which we will find had supporters in England also but has 
now been given up except when the question of overruling a 
case comes up, when that circumstance begomes material 
Necessity for precedents would arise only when society became 
more and more complex and the simple doctrines of the Koran 
and the early doctors came to be insufficient and even then the 
supreme authority being the Koran and the Ijma and Zanni 
only subsidiary authority, the growth of the idea of precedent 
was neither rapid nor effective. 

Under the Roman system Cicero seems to have 
enumerated res judicata as a source of law. Similarly, 
Emperor Severus attributes binding force to them in the 
interpretation of ambiguous laws but the contrary principle ` 
was established by a constitution of Justinian. For the amelio- 
ration of law, the Romans had a more effective weapon in the 
pretor’s edicts and the possession of a code very early and 


112 THE MADRAS -LAW JOURNAL [ VOL. XLVI 


the supreme authority ascribed to it made ascription of a similar 
authority to coufts incongruous. The absence of a permanent 
College of Judges also seem to have contributed to this result. 

The Continental systems have adopted the Roman rule. 
The Codes of Prussia expressly provide that “ the opinions 
of law professors and the views taken by prior judges shal! 
not be in any way considered in future decisions.” The 
Austrian code goes further by expressly forbidding the applica- 
tion of even customary law of which judicial usage used to 
be considered a species. In France also, there is a similar 
rule preventing judicial interpretation from becoming author:- 
lative. In Italy and Belgium, though there is no special rule 
forbidding resort to prior decisions, the prevailing theory .s 
that which obtained under the Roman Law. That is to say, 
a judgment though useful as showing the view of the law held 
by a qualified body of men, is powerless to constrain another 
court to take the same view ina similar case. The judgments 
stand on the same footing as the theories of jurists and if the 
reputation of the jurist is higher than that of the judge, the 
jurist prevails. Where the two systems have come into com- 
petition as they have done in the Province of Quebec, the Cape 
Colony and other British Possessions and some of the United 
States originally settled under the Continental system, the 
rule ascribing exclusive authority to judicial decisions has 
invariably been accepted. In the Hindu and Mahomedan 
systems as administered by the British Indian Courts, it need 
hardly be said, judicial precedent plays as great a part as in 
English Law. 

In Germany, a recent statute, without interfering with the 
general theory, prohibits any division of the Imperial Court 
from delivering a judgment dissenting from the decision of any 
Division Court. The Full Court must formally overrule 
the decision. The inferior Courts are not bound by the 
decision of the superior Court but they do not usually depart 
from them without substantial reason for the course taken. 
Rules consistently adopted pass into the category of customary 
law and become binding. The necessity for case-law is not 
so imperative in Europe as in England as itis mostiv 
governed by Codes which make elaborate provisions for most 
” conceivable situations. If the written law does not provide 
the rule for the guidance of Courts in a particular situation. 
the Courts are expected to act on the analogy of the Statutes 
—the Yukti of Sanskrit lawyers__unlike the English Courts 
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which are expected to decide the case according to common 
law, much in the same way as in India; the Courts 
are more disposed to apply the rules of certain 
statutes like the Transfer of Property Act than the 
rules of English Law, as rules of equity and good conscience 
a course which is encouraged even by the Privy Council. 

‘In England there was no indigenous code or collectioi: 
of laws to which reference could be made as primary autho- 
rity; on the other hand, there was very strong prejudice 
against the introduction of alren rules of law. The only per- 
sons who could be said to be custodians of the principles of thc 
indigenous common law or general usages of the realm were 
the judges. There was no bar or qualified body of men who 
could be looked to as competitors for the honour. The early 
writers in law were judges or officers of Court who relied on 
the judgments decided by them or their predecessors. Broadly 
speaking, there was no safe guide to the doctrine or the practice 
of the King’s Judges other than the proceedings of the Courts 
themselves__what the King’s Judges had done once they might 
be expected to do ina like case. Young lawyers began to take 
notes of cases and the very fact that such notes multiplied, 
increased the use of precedents and it came to be under- 
stood early enough that Judges were in some sense bound 
to follow their previous judgments. There was no easy ac- 
cess to the records of the Court and even if there was they 
yielded little as they did not ‘contain the reasons for the judg- 
ments (there is some controversy as to the practice in very early 
times though as to later times there is no doubt). All these 
factors contributed to the idea that the Judges were the reposi- 
tories of the law and that their judgments are the best evidence 
of the law and that the judgments should not be altered, ex- 
cept perhaps onthe most substantial grounds. In the 
earlier Year Books, it will be found that the Judges used to 
consult on points of law the sergeants present and the Judge's 
opinion was considerably less important than the sense of the 
bar mith in the way that a duty is cast upon every Dharma- 
shastra-knowing man under the Smritis to instruct the Court 
if it is found erring. But soon this was changed. As 
early as 1304, a counsel arguing a case is found reminding 
the Judge that he must be careful as his decision will govern 
future cases. From this it does not follow that all cases 
found in the lawyer’s note-books were held to be authoritative. 
In Edward IIIs time, there is more frequent citation of 
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cases than before. In Edward IV and Henry VIs time, 
citation becanfe so common that there is little diference be- 
tween the mode of dealing with cases then and now. The 
doctrine of precedent as at present obtains became more or less 
established before 1455. Sir Mathew Hale gave four rea- 
sons why precedents are best evidence of the law, first because 
the persons that give their opinions are persons chosen by the 
king for their learning ; secondly because they are upon thei- 
oath to administer the laws ; thirdly because they have the 
best helps to inform their judgments (that is to say that they 
have access to the records) ; fourthly because they do profedere 
tribunali and their judgments are strengthened and upheld by 
the laws of the kingdom till they are reversed or avoided. 
From the very nature of the case, the rule as to precedents 
came to be established in*°Chancery very late. Resort was 
had to the Chancellor because the Common Law courts bound 
by precedents could not afford adequate remedy. To start 
with, the jurisdiction was the exercise of the King’s grace and 
later on it became the exercise of the King’s conscience. 
Either way jurisdiction was expected to be exercised as occa- 
sion required it without regard to precedents. That is why 
we hear as late as 1671, Vaughan, C. J. exclaiming, “ I won- 
der to hear of citing precedents in matters of equity, for, if 
there be equity in it, that equity is a universal truth and there 
can be no precedent in it”; and Lord Nottingham, who is 
called the Father of Equity, saying in Duke of Norfolk's 
case “ [I must be saved by my own faith and must not decree 
against my conscience and reason.” Lord Chancellors used 
freely to overrule decisions of their predecessors though 
modern Chancellors did not exercise the power quite as freely 
as the old Chancellors did. There are remarkable cases even 
in modern times in which a Lord Chancellor overruled the 
decision of his predecessor ; one of the most remarkable be- 
ing, according to Jessel, M. R., one of the earlier cases heard 
before Lord Lyndhurst, where he varied a decision of Lord 
Eldon’s. | Vice-Chancellors did not consider themselves bound 
by the decisions of each other and Jessel, M. R. says that 
he “ frequently dissented from judgments of Courts of co- 
ordinate jurisdiction.” In 15 Ch. D. 377 James, L. J. said 
“ I do not consider the decision of a Lord Chancellor as 
absolutely binding upon us because every Lord Chancellor’s 
decision was liable to be re-heard not only by himself but also 
by his successor and there are instances known of it. | When 
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I was sitting with Lord Justice Mellish, we did re-hear deci- 
sions of Lord Selborne. There is always this to be consider- 
ed, that it is the decision no doubt of a superior Court or 
Appeal but it is always qualified by this that according to the 
old practice of Chancery, it was liable to be re-heard.” ‘The 
argument is not convincing and Cotton, L. J. did not share 
the “opinion. The practice referred to is used by Jessel, 
M. R. in quite another and we think more legitimate way. 
He inferred from that circumstance that a later judgment was 
more authoritative than the earlier. Though the binding nature 
of a precedent in equity was acknowledged by Bridgman 
(1 Modern 307) and Chief Justice Treby, still, till the time of 
Lord Hardwicke, the law was administered very much accord- 
ing to what appeared to the particular Chancellor to be good 
conscience applied to the case. Lord Eldon was a great 
champion in equity of precedents and one of the complaints 
against him is that he made the administration of equity in- 
elastic and rigid. He said :__‘‘ The doctrine of this Couri 
ought to be as well settled and made as uniform almost, as 
those of the common law, laying down fixed principles but 
taking care that they are to be applied according to the cir- 
cumstances of the case. I cannot agree that the doctrines of 
the Court are to be changed with every and succeeding Judge. 
Nothing would inflict on me greater pain in quitting this place 
than the recollection thay I had done anything to justify the 
reproach that the equity of the Court varies with the Chancel- 
lor’s foot.” Notwithstanding this emphatic declaration of 
Lord Eldon, Lord Cottenham observed in a later case :— 
“ I think it is the duty of this Court to adapt its practice and 
course of proceeding to the existing state of society and not by 
too strict an adherence to decline to administer justice and to 
enforce rights for which there is no remedy.” ‘This also goes 
too far. The principles of equity have become established 
but their application must be modified according to circum- 
stances. This is what is laid down in (1914) A. C. 14 
which’ we will consider later in discussing the rule as to prece- 
dents. At present, the general rule as to precedent is 
observed as much in equity as at common law. [In apprais- 
ing the value of the old precedents in equity the following 
observations @f Jessel, M. R. in 13 Ch. D. 710 may be use- 
fully borne in mind :—“ Jt must not be forgotten that the 
rules of Courts of Equity are not like the rules of common 
law supposed to have been established from time immemorial. 
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It is perfectly well known that they have been established from 
time to time, altered, improved and refined from time to time. 
ln many cases, we know the names of Chancellors who invented 
them. No doubt they were invented for the purpose of 
securing better administration of justice but still they were 
invented. Take such things as these__the separate estate 
of a married woman, the restraint on alienation, the modern 
rule against perpetuities and the rules of equitable waste. We 
can name the Chancellors who first invented them and state the 
date when they were first introduced into equity 
jurisprudence and therefore in cases of this kind, the older 
precedents in equity are of very little value. The doctrines 
are progressive, refined and improved and if we want to know 
what the rules of equity are, we must look of course rather 
to the more modern than*the more ancient cases.” Thesa 
observations were made in the case of Re Hallett s Estate(1), 
the leading case on tracing where Mr. Justice Fry sitting in 
the Original Court held on the authority of old cases that 
there was no justification for the application of the principle 
to the case in hand. He relied upon certain precedents of 
Lord Hardwicke’s time. The Master of the Rolls disregard- 
ed those cases as coming at a time when the doctrine had not 
been established. The principle laid down in Re Hallett s 
Estate has been given a more extended application in 
Sinclair v. Brougham (2). 

The rule and the reason fôr it is stated by Blackstone 
thus :—“ It is an established rule to abide by former prece- 
dents where the same points come again into litigation as well 
to keep the scale of justice even and steady and not liable to 
waver with every new Judge’s opinion as also because in that 
the law in that case being solemnly declared and determined, 
what before was uncertain and perhaps indifferent is now 
become a permanent rule which it is not in the breast of any 
subsequent Judge to alter or vary.” Chancellor Kent states 
the rule thus -—‘‘ A solemn decision upon a point of law, 
arising in any given case becomes an authority in a like case 
because it is the highest evidence which he can have of the 
law applicable to the subject and the Judges are bound to 
tollow that decision so long as it stands unreversed unless it 
can be shown that the law was misunderstood or misapplied 
in a particular case. If the decision has been made upon 
solemn argument and mature deliberation, the presumption 
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to regard it as a first declaration or exposition of the law and 
is in favour of its correctness and the country has got a right 
to regulate his actions and contracts by it. It would therefore 
be extremely inconvenient to the public if precedents were 
not, duly regarded and implicitly followed.” In Croke 
James, 527, the Judges of the King’s Bench said that “ a point 
onde decided ought to rest in peace.” This does not accu- 
rately represent the state of the law at any time though the 
tendency to abide by decisions was much greater at one time 
than now. ‘The deference paid to precedents in theory was 
got round by calling into question the gccuracy of the report. 
Lord Mansfield, while affirming that “certainty of the 
rule was more important in mercantile cases than the reason for 
it” was the greatest offender in this matter and his successor. 
Lord Kenyon overruled many of his decisions on the ground 
that he had overlooked or disregarded earlier precedents. 
The rule is thus stated by Jessel, M. R. :—“ The principle 
on which an actually decided case in the High Court or the 
Court of Appeal or House of Lords has been rendered con- 
stitutes a rule of law to be followed by Courts of co-ordinate 
jurisdiction or inferior jurisdiction to the Court which decided 
the case” and the reason for the rule is that “were 
it not for the rule our law would be in a most distressing 
state of uncertainty. ” As stated by Lord Haldane -_* To 
follow previous authoyities is essential if law is to be pre- 
served from becoming unsettled and vague.” The statement of 
the rule by Jessel, M. R. is more accurate than the other state- 
ments and the reason given by him has the merit of stripping it 
of all the metaphysical elements that abound in the other 
statements. It makes it clear that it is not merely on mere 
questions of law that precedent is binding but also in respect 
of certain questions of fact where a point of principle is in- 
volved. The further qualification is that the principle must 
directly arise in the case and the case must have been decided 
by the application of the principle in question. If the case 
involves no principle, it has no value as a precedent. If the 
case happens to be decided on some other rule_expressions 
of opinion on the rule, however valuable, does not operate as 
precedent. The point must have arisen directly not merely by 
inference or analogy. All these points we shall elaborate 
later. The definition also refers to the two classes of pre- 
cedents although it does not state their relative value. 
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The binding nature of the precedents does not depend up- 
on their publication. As said by Lord Sumner in (1922) 
1 A.C. 413 “Even if the case had not been reported at all, it 
would still have been a decision which when brought to light by 
any means must be regarded as an authority.” “ I have often 
wondered, ” adds his Lordship, “ what would happen if some 
learned and industrious person compiled from the records‘and 
cases lodged by the parties in your Lordship’s House, and the 
transcripts of your Lordship’s opinion preserved in the Parlia- 
mentary Office, a selection of unnoticed House of Lords’ 
cases. The result might be somewhat unexpected, but the dect- 
sions themselves, all Courts, your Lordships included, would 
be bound to follow them.” In spite of the Law Reporting 
Act, here in India, it is opeg to the parties to rely upon earlier 
decisions if they could be got from the records of the Court 
or could be brought to the knowledge of the Court otherwise 
than by a report. 

The rule of precedent in its most rigid form applies only 
to decisions of the House of Lords. ‘They are absolutely binding 
on itself and all the subordinate Courts. Even a decision arrived 
at on the principle semper praesumuntur fro negante, that is to 
say, when the House is equally divided has got this authority. 
A slightly different view appealed itself to Lord Cairns in 
2 P. D. 276 at 306 where he says -_" In the case of decisions 
of final Courts of Appeal on questiqns of law affecting civil 
rights, especially rights of property, there are strong reasons 
for holding that the decisions as a general rule will be final 
as to third parties. The law as to rights of property in this 
country is to a great extent based upon and formed by such 
decisions. | When arrived at, such decisions become elements 
in the composition of the law and the dealings of mankind 
are based on a reliance on such decisions. Even as-to such 
decisions, it would perhaps be difficult to say that they were 
as to third parties under all circumstances and in all cases ab- 
solutely final but they certainly ought not to be re-opened 
without the greatest hesitation. On the other hand, there are 
not in cases of this description (ecclesiastical discipline) any 
tights to possession of property which can be supposed to 
have arisen by the course of previous decisions and in proceed- 
ings which may come to assume a penal form, aetribunal even 
of the last resort ought to be slow to exclude any fresh light 
which may be brought upon the subject. These observations 
are of a genera] nature though made specially with 
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reference to the Privy Council. As regards that tribunal, 
it has been followed in (1892) A. C. 644 where their Lord- 
ships held that they were entitled in such cases ‘ not only to 
consider if some fact had not been noticed but also bound to 
examine the reasons upon which the decisions rest and to give 
eftect in their own view of the law while fully sensible of the 
weight to be attached to such decision.’ In (1891) A. C. 284 
where a previous decision of the Privy Council was cited their 
Lordships said :—“ Their Lordships think it right to add that 
although for obvious reasons the case of Beaton v. Muir, 
L. R. 6 P. C. 134 was relied on as authoeity absolutely binding 
on them by both parties at the bar, yet it would have been 
their duty had the necessity arisen to consider for themselves, 
whether the decision is one which, they ought to follow. It 
was given ex parte. That being the case, although great 
weight is due to the decision of the Board they are at liberty to 
examine the reasons.” In (1898) A. C. 380, the House 
of Lords declined to apply this rule to itself. “ It is impos- 
sible, ” said Lord Halsbury, “ to disregard the whole current 
of authority upon this subject to suppose what some people 
call an extraordinary case or an unusual case, a case somewhat 
different from the common in the opinion of each litigant in 
turn, is sufficient to justify the re-hearing and re-arguing before 
the final Court of Appeal of a question which has been already 
decided. Of course, L do, not deny that individual cases of 
hatdship may arise and there may be a current of opinion in 
the profession that such and such a judgment is erroneous but 
what is that occasional interference with what is perhaps ab- 
stract justice as compared with the inconvenience, the disastrous 
inconvenience, of having each question subject to being re- 
argued and the dealings of mankind rendered doubtful by 
reason of different decisions so that in truth and in fact that 
would be no real final Court of Appeal. My Lords, interest 
rei publicae that there should be finis litium at some time and 
there could be no finis litium if it were possible to suggest in 
each case that it might be re-argued because it is not an ordi- 
nary case. It is said that we might have omitted to notice 
an Act of Parliament or might have acted on an Act of Parlia- 
ment which was found to have been repealed. It seems to 
me the answer is that that would be the case of mistake of fact 
and when the fact is ascertained the Court might disregard 
the decision.” The rule adopted by the Privy Council seems to 
be the rule adopted by the Supreme Court of the United States 
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of America and the various Courts of ultimate resort in thar 
country. An erroneous decision of the House of Lords can be 
set right only by the legislature. If two decisions of the House 
are found conflicting, the later in date prevails as in the case of 
res judicata. But as said by Lord Selborne in 7 A. C. 259 
“It is your Lordships duty to maintain, as far as 
you possibly can, the authority of all former decisions and al- 
though later decisions may have interpreted and limited the 
application of earlier cases, they ought not (without some 
unavoidable necessity) to be treated as conflicting. The 
reasons which learned Lords who concurred in a particular 
decision may have assigned for their opinions have not the 
same degree of authority with the decisions themselves. A 
judgment which is right and consistent with sound principle 
upon the facts and circumstances of the case which the House 
had to decide need not be construed as laying down a rule for 
a substantially different state of facts and circumstances, though 
some propositions, wider than the case itself required, may 
appear to have received countenance.” ‘The last looks peril- 
ously like making a new ground for the decision. Where there is 
a difference of opinion or where the Judges vary as to the 
grounds of decision, it is the opinion or the grounds in which 
the majority concur that should be taken as authoritative. 
Observations made by members of the House.beyond thé ratio 
decidendi which is propounded and acted upon in giving judg- 
ment are only to be followed in so far as they may be consider- 
ed agreeable to sound reason and prior authorities. They 
are only dicta and have not the binding force of an authorita- 
tive decision. Dicta of Judges however eminent in the 
House of Lords cannot overrule the judgment of Court of 
Appeal and they continue binding so long as they stand unre- 
versed. Where a question is one which is to be determined on 
the facts of the case, no case even of the House of Lords, can 
be authority for another. In this way a judgment of the 
House of Lords in 13 A. C. 337 was distinguished in (1892) 
A. C. 208. The decision may be binding authority as to the 
conclusions of fact arrived at, where the facts are identical 
but not otherwise. When it appears that a case clearly falls 
within the ratio dectdendi of the House of Lords, it is not 
competent for even the House of Lords to say that the ratio 
decidendt was wrong. It is however always open 
to a party to contend that the difference between the 
facts in the case then under discussion and in the 
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House of Lords are so material as to prevent the case 
from falling within the ratio decidendi of the House even 
though the opinion of the learned and noble Lords who de- 
cided the case in the House are so worded as to seem to apply 
equally to the facts in the case then under discussion for un- 
less those differences did in fact exist in the case in this House 
or at least the possibility of their existence was prominently 
brought forward, the House cannot be taken to have 
decided that such difference in fact might not make a material 
distinction in law. On the question as to how far the deci- 
sion of House of Lords in an English ease is binding in Scotch 
cases, says Lord Selborne in 10 A. C. 499, “ the decision of the 
House of Lords in an English case is conclusive in 
Scotland as well as in England as to questions 
of English Law and English jurisdiction which it determined. 
It cannot of course conclude any question of Scottish 
Law in Scotland. So far as it may proceed upon principles 
of general jurisprudence, it ought to have weight in Scotland 
as a similar judgment of the House in a Scotch appeal ought 
to have weight in England. If however it can be shown 
that by any positive law of Scotland or according to the autho- 
rity having the force of law in that country, a different view 
of the proper interpretation, extent or application of those 
principles prevails there, the opinions in these subjects express- 
ed by noble Lords when giving judgment on English appeal 
ought not to be held conclusive in Scotland.” 

So far as the Court of Appeal is concerned, the cases 
where the Court is equally divided have not binding authority 
as in the House of Lords. The reason is thus stated by 
Brett, M. R., which is valuable also as an exposition of the 
rule as to comity :—“ It was the custom for each of the Courts 
in Westminster Hall to hold itself bound by a previous deci- 
sion of itself or of a Court of co-ordinate jurisdiction. But 
there is no statute or common law rule by which one Court 
is bound to abide by the decisions of another Court of equal 
rank. It does so simply from what may be called the comity 
of Judges. In the same way, there is no common law cr 
statutory rule to oblige a Court to bow to its own decision. 
It does so again on the ground of juridical comity. But when 
a Court is equally divided, this comity does not exist for there 
is no authority of the Court as such and those who follow 
must choose one of the two adverse opinions.” The same 
rule would apply where two conflicting decisions of the same 


{22 THE MADRAS LAW JOURNAL. [ VoL. XLVI. 


- Court are cited., The full Court of Appeal can reverse judg- 
ments of a lesser number (20 Q. B. D. 572). This is taken as a 
more or less universal principle and is applied by the Courts 
of the United States. Though the rule as stated above is 
only a rule of comity, the practice in England has been to hold 
previous decisions absolutely binding leaving it to the Appellate 
Court to reverse. The previous authorities which are considered 
as of co-ordinate authority to the Court of Appeal are the 
Court of Exchequer Chamber and the Lord Justices in 
Chancery. [(1895) 1 Ch. 51]. The decisions of the 
Lord Chancellors at alb events sitting alone, says Brett, M. R. 
in 12 Ch. D. 54, “ are not to be taken as decisions of Court 
of Appeal and as absolutely binding on this Court so as to 
prevent us from even looking into the grounds or considering 
the case which was before the particular Chancellor. But 
no doubt the greatest weight ought to be given to such judg- 
ments and unless they are shown to be manifestly wrong or 
manifestly contrary to the general current of authority on the 
point decided, it appears to me that we ought not to take upon 
ourselves to overrule them.”’ Cotton, L. J. says in 29 Ch. 
D. 953 :—‘ Although the decision of a Lord Chancellor 
given before the Judicature Act may be overruled by the Court 
of Appeal, yet such a course ought to be taken exceptionally 
and in very strong case. So rarely is that done that practi- 
cally the decisions of Lord Chancellor» and old Lord Justices 
are considered as binding on the Court of Appeal.” [See 
also 28 Ch. D. §09]. Soin 15 Ch. D. 363, Cotton, L. J. 
felt himself bourid by the principle of the decision of a Lord 
Chancellor but in the passage we have already referred, 
James, L. J. added a rider based upon the old practice of 
Chancery. A Vice-Chancellor was always bound by the pre- 
vious decision of a Lord Chancellor whether he assented to it 
ornot. In18 Ch. D. 648, Fry, J. thought that the decision of 
the Lord Chancellor whether he sat in appeal or as an original 
Judge was absolutely binding on the Master of the Rolls 
and every other Court of Original Jurisdiction. At that time 
the Master of Rolls who is now the President of the Court 
of Appeal, was only an Original Judge from whose judgment 
appeals lay originally to the Lord Chancellor and later on co 
the Court of Appeal in Chancery. 

So far as the Original Courts are concerned the rule 
seems to be that they are bound by the decisions of every co- 
ordinate Court unless they are clearly opposed to authority or 
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are passed on a misapprehension. If there is a conflict of deci- 
sions, the rule already enunciated in the case of the Court of 
Appeal will apply. Jessel, M. R. took a somewhat laxer 
view, which is due to his Chancery training. For instance 
he says in 13 Ch. D. 712 :—“ Where a case has decided e 
principle, although I myself do not concur in it and although 
it Was the decision of a tribunal of co-ordinate jurisdiction, I 
have felt bound to follow it where it is of a respectable age 
and has been used by lawyers as settling the law leaving to 
the Appellate Courts to say that the case is wrongly decided. ” 
In L. R. 19 Eq. 400, the same learned Judge says :— 
“If one authority were produced to me and my own 
opinion were the other way, I would not follow that authority 
but if the authorities are numerous, I admit I must be bound. ” 
But the prevailing opinion is that enunciated by Brett, M. R. 
in 13 Q. B. D. 355 :__‘‘ A Court of law is not justified ac- 
cording to the comity of our Courts in overruling the decision 
of another Court of co-ordinate jurisdiction.” As Vice- 
Chancellor James remarked in L. R. 8 Eq. 647 “it is not 
seemly that two branches of a Court of co-ordinate jurisdiction 
should be found coming to contrary decisions on similar instru- 
ments and encouraging as it were a race, by inducing persons 
who wish for one construction to go to one Court and those 
who wish for another construction to go to another.” Refer- 
ring to the criticism of. Mr. Justice Blackburn of certain cases 
in L. R. 6 Ex. 132 the same learned Judge sitting as Lord 
Justice in appeal said :—“ That is not the way a Court like 
this deals with decisions of a Court of co-ordinate jurisdiction. 
The cases which are cited do not bind us as res judicata because 
they are inter alios acta but they bind us so far as they are 
authoritative expositions and statements of law. It is the prin- 
ciple of the decision by which we are bound, not a mere rule 
that in exactly similar circumstances we are to arrive at the 
same conclusion. Therefore to say that the decisions are 
wrong in principle does not relieve us from the obligation of 
folléwing the principle of the decision because the whole theory 
Hp of our system is that the decision of a superior Court is binding 
me on an inferior Court and on a Court of co-ordinate jurisdiction 
mai in sO far as it is a statement of the law which the Court is 
ze fe bound to accept.”’ ‘There are numerous cases in recent years 
Ka tin English Courts where Courts have acted upon this principle 
ii and implicitly followed the decisions of Courts of co-ordinate 
W jurisdiction except when they were opposed to current of 
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authority or were passed on a misapprehension or when there 
was a clear conflict of authority. 


In the case of Divisiona] Courts the rule is laid down in 
(1891) 1 Q. B. 402 thus -_‘‘ Though I do not go so far as 
to say that in every case and under all circumstances the Court 
is absolutely bound by a decision of another Divisional Court, 
still according to all the ordinary rules by which the practice 
of the Courts is regulated, the decision to which I have referred 
is one by which we should abide. ” 


Nisi prius rulings, were at no time considered as absolutely 
binding as these judgments were a sort of preliminary judg- 
ments given by Judges in Assize which were apt to be reviewed 
by Judges sitting in banco for the disposal of the case. 


The decisions of the Judicial Committee, except in matters 
where they are the highest appellate authority, are not abso- 
lutely binding, but are entitled to great respect. 2 Q. B. 
D. 376; (1901) 2 K. B. 677. In the last-named case, 
Kennedy, J. said with reference to the judgment of the Privy 
Council in 13 App. Cases 22 deciding that damages could not 
be recovered for physical injuries due to nervous shock un- 
accompanied by physical impact. ‘‘ A judgment ot the Privy 
Council ought, of course, to be treated by this Court as entitled 
to very great weight indeed but it is not binding on us, ” and 
he dissented from it. But in regpect of one class of cases, 
great authority is attached to the decisions of the Privy Council. 
In 9 P. D. 207 observes Lindley, L. J. +—"It is true 
that decisions of the Privy Council are not theoretically bind- 
ing on this Court but in the case of Mercantile or Admiralty 
Law where the same principles are professedly followed in 
the Colonies and in this country, it is to say the least, highly 
undesirable that there should be any conflict between the deci- 
sions of the Judicial Committee and those of the High Court 
or the Courts of Appeal in this country. Even if therefore 
I doubted the correctness of the decision, I should 
be disposed to follow it rather than depart from it and so 
introduce a diversity of practice where there ought to be no 
difference in principle.” In (1921) 2 A. C. 175 Lord Sum- 
ner also said :—“ What was said by the Judicial Committee 
as to the effect in law and in business of a distribution of bonus 
and shares was part of the decree and cannot be distinguished 
from the present case. Of course, it does not 


bind your Lordships, but I think it ought to be 
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followed by all who do not feel themselves prepared to say 
that it was wrong and to say clearly why it was wrong.” The 
majority, however, thought that the decision in (1914) A. C. 
231, on which reliance was placed in that case, turned on the 
language of the statute in question and also that it was in- 
consistent with the ratio decidendi of an earlier case in the 
House of Lords. Fernando v. Gunatilaka, (1921) IL A. C 
367 contains some useful words of caution in the use to 
be made of English decisions in the decision ot 
cases under other systems of jurisprudence :—“ In all 
civilised systems of jurisprudence, there are many com- 
mon principles and many historical processes cf development 
which are very similar and light may often be thrown from 
one system on another but when this is done the comparison 
must be handled with care. There is perhaps a special dan- 
ger with a Court constituted mainly of Judges trained under 
the English system of a too hasty assumption that some foreign 
system is in a particular matter identical. Their Lordships, 
while not neglecting the benefits of English decisions, have con- 
sidered that their attention must be principally directed to the 
Roman Dutch Law as governing this case ” which arose from 
Ceylon. 


We have so far discussed the relative authority of pre- 
cedents in England looked at with reference to the Courts 
that rendered them. . It,remains to consider what we may 
call the material contents of the rule itself__on what points 
precedents bind, their value intrinsically, the considerations 
that weigh, when the Courts are asked to overrule a case and 
the advantages and disadvantages of the rule. ‘These matters 
we shall consider in the next lecture. 


SUMMARY OF ENGLISH CASES. 
Tue KING v. BAILEY, (1924) 2 K. B. 300. 


Crimindl trial_Indecent assault_Separate assaults on 
diferent persons__totnt trial and general verdict— Propriety 
of_Corroboration of evidence against each. 


A person was charged for indecent assault, and the indict- 
ment contained a number of counts, each constituting a sepa- 
rate assault on a different person. The trial was a joint one. 
Held, in such cases a careful distinction should be drawn be- 
tween each count and every other count, and the jury should be 
warned as to the source from which evidence came, and to 


Q 
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weigh the evidence with care with reference to each particular 
charge, and not to supplement the evidence on any one charge 
by helpful evidence upon some other charge. A general ver- 
dict cannot be supported. 





THE KING v. CHARLES LESLIE NORMAN, (1924) 2 K: B. 
315. 


Criminal trial__H abitual criminal_Prior conviction___ If 
admissible as evidence of character_Function of Jury__Pre- 
vention of Crimes Act? 1908, S. 10 (Cr. P. Code, S. 110). 


A person who had been found to be a habitual criminal on 
a prior occasion, was subsequently charged and convicted for 
certain offences like burglary. At the trial upon proof being 
given that he had been already sentenced before as a 
habitual criminal he was told by the Court that evidence on his 
part was of no avail and the jury was simply directed that un- 
der the law it had no other alternative except to find he was a 
habitual criminal. Held, by a majority of the Court of Criminal 
Appeal (Lord Hewart, C. J., Horridge, Lush, McCardie, 
Roche, Green, Swift and Branson, JJ.) the direction to the jury 
was wrong in law. Unless the offender makes the admission, it 
is in each case a question, not of law for the Judge, but of fact 
for the jury whether the offender is or ignot a habitual criminal. 
(1920) 2 K. B. 235 overruled. 


When the language of a statute admits of more than one 
construction, and one construction leads to obvious injustice, it 
should be rejected and in penal enactments that which is most 
favourable to the person affected should be followed. S. 10 
of Prevention of Crimes Act, 1908, construed. 





RICKETTs v. COLQUHOUN, (1924) 2 K. B. 347. 


Income-tax__Déduction__Travelling expenses__Offict of 
Recorder_Income-tax Act, 1918, Sch. E, R. 9. 


A man cannot claim a deduction in respect of travelling 
expenses from his place of residence, which is his own choice, 
to the place where he exercises his office. Such expenses are 
not “ expenses of travelling in the performance of the duties 
of the office or employment ” within the meaning of R. 9, Sch.E 
of the Income-tax Act, 1918. 
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INLAND REVENUE COMMISSIONERS v. BLACKWELL, (1924) 
2 K. B. 351. 


Super-tax_Will_Trustee directed to accumulate surplus 
income and spend what is proper for minor's benefit_A mounts 
accumulated tf income. 


Under the terms of a will, trustees were directed to accu- 
mulate the surplus income of an estate and pay the guardian of 
a minor beneficiary such sums as they thought fit for his main- 
tenance. After attaining majority, the minor was to receive 
all the amounts in the hands of the trustees. Held, during the 
period of minority, the surplus income accumulated was not 
income of the minor and as such not assessable to super-tax. 


ALLEN v. SMITH, (1924) 2 Ch. 308. 


Vendor and purchaser__Onerous clause ts lease__Effect of 
non-disclosure by vendor__Specific performance__If can be 
claimed. 


During the course of negotiations regarding the purchase 
of a leasehold property, the vendee asked his vendor to see a 
copy of the lease, but was told it was quite in the ordinary form. 
Later on, it was seen to contain an onerous clause and the de- 
fendant refused to complete the purchase unless the clause was 
deleted. In a suit for specific performance by the vendor, held, 
the existence of such a covenant ought to have been brought to 
the notice of the defendant even at the time of negotiations and 
he could not be compelled to accept the bargain unless the cove- 
nant was deleted. 





In re SEARLE, HOARE AND COMPANY, (1924) 2 Ch. 326. 


Bankruptcy__Proof of creditor accepted by trustee and di- 
vidend patd on that basis_Subsequent reduction of claim by 
Court_Effect_A djustment. 


The Trustee in Bankruptcy accepted the proof of a credi- 
tor as to debts due to him and paid him the first dividend there- 
on. Subsequently the Bankruptcy Court reduced the amount 
of his claim after rejecting a portion of the claim which had 
been accepted by the trustee. Held, before getting fresh divi- 
dend on the basis of the reduced claim, he must first give Cre. 
dit for the overpayment received on the prior occasion. The 
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mere fact that the trustee cannot recover either payments made 
to a' person whose proof is subsequently expunged or overpay- 
ments made to a creditor whose proof is subsequently reduced 
does not prevent the operation of the well-known principle of 
equity that a beneficiary who has been overpaid is not entitled 
to receive any further payment out of the trust fund until the 
payments to the other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary. The amount 
overpaid can be set off against future dividend that may become 
payable. 


LORD ADVOCATE v. MACLISTER, (1924) A. C. 586. 


Succession duty__Rateeof payment__Alteration of rate 
by Finance Act. 


The Finance Act of 1910 increasing the succession duty 
from 5 per cent. to 10 per cent. provides that that increase 
shall take effect in the case of a succession arising under a 
disposition only if the first: succession under the disposition 
arises on or after 30th April, 1909. 

A testator who died in 1900 bequeathed the fee of his 
heritage to a cousin subject to a life rent to the testator’s 
mother who died in 1910. 

Held, that the first succession arose in favour of the cousin 
at the death of the testator and the duty payable was only the 


smaller amount. 


(1921) 1 K. B. 159 considered. 





McDonaLp (GERALD) & Co. v. NAsH & Co., (1924) 
A. C. 625. 


Bills of Exchange Act, 1882, Ss. 20, 29 and 56—Bill of 
Exchange_tIndorsement_Delivery to drawer Subsequent 
indorsement by drawer__Liability of indorser to drawer. | 


The appellants sold to A & Co. certain cases of tinned 
soup, cash against delivery order. A & Co. not being able 
to find the necessary money applied to the respondents. The 
three parties meeting together agreed that the appellants 
should draw a series of eight bills of exchange*on A & Cc. 
to be paid to the appellants’ order and hand over the délivery 
orders in consideration of their being duly endorsed by the 
respondents. The bills were drawn up and endorsed by the 
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respondents leaving open above their names fpr the endorse- 
ment of the name of the appellants’ nominee. The bills 
having fallen due the appellants endorsed their own names 
in the blank space and presented them to A & Co. for payment. 
The bills were dishonoured. Notice of dishonour was given 
and payment was claimed from the respondents who denied 


liability. 


Held, (1) on the facts the respondents had made them- 
selyes liable to the appellants for payment ; (2) the bills were 
wanting in a material particular within the meaning of S. 20 
of the Bills of Exchange Act and the appellants had implied 
authority to fill their names which when done made the bill 


retrospectively enforceable. 


5 A. C. 754 distinguished y (1908) 1 K. B. 263 and 
(1901) 2 K. B. 593 applied. 


WARD & VAN DER LOEFF BURNYEAT v. VAN DER 
LoEFF, (1924) A. C. 653. 


Will_Codicil__Construction__ Brothers and sisters — 
Parents living__Legal possibility of after-born brothers and 
sisters__Gift in codicil void for remoteness —Inconsistent gift 
in will, if revoked. 


A testator by his will ‘devised all his estate to trustees in 
trust to pay the income thereof to his’wife for life and after 
her life to his children and if there should be no children, the 
testator gave to his wife a power of appointment among the 
children of his brothers and sisters. 


By a codicil he expressly revoked the power of appoint- 
ment given to his wife and declared that the life interest of his 
wife should terminate if she married a person who was not a 
natural born British subject and the trust funds should be held 
in trust for all or any of the children or child of hts brothers 
and sisters who should be living at the death of his wife or may 
be born at any time afterwards before any one of such children 
for the time being in existence attained a vested interest. 


The testator left no issue ; and his father died after him. 
His widow remarried a Dutch subject. The testator’s brothers 
and sisters were all over 30 years of age at the time of the 
will. All had children and one of them was born after the 
remarriage of the widow. 
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Held, the gift in the codicil was void for remoteness. 
1 Cox 324 followed. 

On the failure of the gift in the codicil there was no im- 
plied revocation of the gift in the will and it thercfore took 
effect. 

The persons in whose favour the gift was to take effect 
should be determined as on the date of distribution, i. e., the 
remarriage of the testator’s wife ; and the child born after re- 
marriage would not take under the will. ; 

Even though thç parents were over sixty years the legal 
possibility of issue was not extinct. 

Law Reports 2 H. L. Sc. 397 applied. 

43 I. A. 20 referred tp. 


RUSSEL v. RUSSEL, (1924) A. C. 687. 


Divorce__A dultery__Birth of child__Evidence of non-ac- 
cess by husband__Admissibility. 


The statute which makes husbands and wives competent 
witnesses in divorce suits does not affect the comrr:on law rule 
that they should not be allowed to give such evidence as will in 
effect bastardise a child born in lawful wedlock. 





Barstow v. TERRY, (1924) 2 Ch. 316. 


Copyright__Dramatic play founded on novel__Agreement 
granting rights of production__Construction__Cinematograph 
rights__Copyright Act, 1911. 


The plaintiff was the authoress and owner of the copy- 
right in a novel called “ The Scarlet Pimpernel.” In 1903 a 
dramatic version of the same was composed and the plaintiff 
entered into an agreement with the defendants by which on the 
fulfilment of certain conditions the entire rights tor the United 
Kingdom, the United States and the Dominion of Cénada 
should become theirs inalienable. 


Held, that the entire right in the play became vested in 
the defendants by the agreement and when the Copyright Act, 
1911, came into operation the rights so vested included the right 
to the cinematograph production of the play. 
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JOTTINGS AND CUTTINGS. 
LATE Dr. SIR S. SUBRAMANIA ATYAR. 
Reference in the Madras High Court. 


THE ADVOCATE-GENERAL__]| have this morning to intimate to 
your Lordship the sad news of the death of the 
Grahd Old Man of Southern India_Dr. Subramania 
Aiyar. His is not the death that we have 
frequently to mourn in this Court of a promising career cut off 
in the prime of life. It is the close of a long and arduous life 
with duty well discharged in every sphere of work, the worth 
and value of which has earned the greatful recognition at dif- 
ferent times of both the country and the Government. 


He was born in 1842 in Madura. He matriculated at 
the early age of 14. For some time he was employed as a 
clerk in the Collectorate and dissatisfied with the work he de- 
sired to obtain a sanad for practising as a pleader in the Dis- 
trict Court of Madura. The District Judge in whose hands 
lay the gift of a sanad in those days refused it to him and he 
had to go back to his place in the Collectorate foratime. He 
privately studied and passed the F. A.Examination in 1866 and 
the B. L. Examination in 1868. He served his apprenticeship 
with Mr. J. C. Mills, the Officia} Reporter to the High Court. 
He afterwards accepted the post of Tahsildar which he resign- 
ed after six months and set up practice at Madura. Ina very 
short time he rose to the front ranks of the profession and was 
constantly in requisition in the neighbouring districts and ap- 
peared ina sensational case even in distant Travancore. 
He was appointed a Member of the Legislative Council about 
1884 and he then came and settled in Madras. From almost the 
very first he was among the leading practitioners in Madras and 
in a few years the bulk of the practice and the most lucrative 
in the Presidency was divided between him and 
his great rival Sir V. Bashyam Ajtyangar. They 
appeared against each other in all the important 
cases in the High Court and in the muffasal except when a 
rich client with a long purse engaged both of them on the 
same side. He was appointed to the then combined 
ofice of Government Pleader and Public Prosecutor 
in 1888 dnd when in 1895 Sir T. Muthuswami 
Aiyar, the first Indian Judge of the High Court died, Sir 
Subramania Aiyar was appointed a permanent Judge. By a 
series of retirements soon after his appointment he became the 
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senior puisne Judge in a few years and he thrice acted as Chief 
Justice in 1899, 1903 and 1906 and he retired in 1907. 


He was the Vice-Chancellor of the University for some 
years and the University, in recognition of his great services 
and acknowledged merit, conferred on him the degree of 
Lu. D., an honour which it has conferred on no other Indian. 
A Knighthood was conferred on him in 1900. 


Always religiously inclined, he devoted his life after re- 
tirement primarily to religious meditations,  religipus 
exercises and religious studies. But one of his 
ardent and highl emotional temperament can- 
not but be drawn into the sphere of politics in these troublous 
times. Connected with political life before he hecame a 
Judge, a prominent Congressman from the beginning of the 
Congress, the Chairman of the Reception Committee in the 
Congress of 1914, he threw himself into recent political agita- 
tion for Home Rule, and whatever differences of view there 
may be as to his political ideas and ideals there can be none 
as to his sincerity, lofty and high-minded patriotism and intre- 
pid courage in doing what he considered right in the interests 
of his country which he conceived to be in the interests of the 
Empire as well. 


This is not perhaps the time nor the place nor is it possi- 
ble within the short time at our disposal to attempt an estimate 
of his work and achievements as a`lawyer and as a Judge. But 
one or two things are well worth mention. Of his eminence 
as a forensic speaker and an effective advocate, it is uaneces- 
sary to speak. It is too well known to need mention. His 
generosity to the junior members of the profession 1s without 
parallel and deserves special mention. Men like the late Mr. 
V. Krishnaswami Aiyar and Mr. P. R. Sundaram Atyar, who 
afterwards became so eminent as Lawyers and Judges of this 
Court, owned not a little to his help and encouragement in their 
earlier years. It used to be said that with the object of help- 
ing a young struggling junior, he would seriously ask him to 
look up for a point for him and then generously thrust a cheque 
on him as a remuneration for his services making it easy for 
him to accept the welcome help without damage to his self- 
respect. 


As a Judge after the first few months, he gave up the 
habit of reading the papers as inconvenient to himself and to 
the practitioners and it might well Feve been so in a Judge 
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with his quickness and decision. He will patiently listen to 
the facts of a case narrated, but as soon as the points arising 
in the case were stated, he would ask the practitioner which 
point he would take first. He generally left it to the practi- 
tioner to choose the order in which he would present his points, 
but if one would obviously go to the root of the case, he would 
direct that point to be taken first. Then followed usually a 
short wrestle at the end of which the practitioner either made 
good his points or confessed himself beaten. If he succeeded 
in Satisfying a Judge, the process was repeated with the pleader 
for the respondents. The Judge was equipped for the purpose. 
He was ready with cases both English and Indian and some- 
times American as well. He could nearly always name the cases 
and give the volume and the Judges who decided them but 
would sometimes ask one of the juniors gathered in his Court 
whether connected with the case or not to find out the reference. 


In cases in which he had to try questions of fact, his alert- 
ness of mind, his great experience as an Advocate and his wide 
knowledge of human nature stood him in good stead and it was 
a marvel to see him rapidly turn over the bundle of papers of 
severa] hundred pages and alight upon just the passage or the 
piece of evidence directly bearing on the point. 


He was very kind and considerate to junior members of 
the bar. They went into his Court as they did later into Sir 
V. Bashyam Aiyangar’ s with the assurance that even if they 
missed a point it would be sure to be discovered for the benefit 
of their clients by the presiding Judge, the only penalty they 
had to pay being the sometimes expressed but often unexpressed 
criticisms in the mind of the Judge of his want of perception. 
It not seldom happened that all the appellant’s points were 
disposed as untenable and then the respondent was called 
on to support the judgment on a point fatal to his case taken 
by the Judge himself. 


He would often distribute the unrepresented criminal 
cases, particularly those known as gaol appeals, to the junior 
members of the Bar in the morning and dispose of them after 
hearing their arguments in the afternoon. He took these 
and other modes of testing the junior members of the Bar 
and select suitable persons for appointment as District Munstfs. 

Truly did the Gazette Etraordinary issue on the occasion 
of his retirement say ‘‘ His judicial qualities, his independence 
of character and his profound learning which he at all times 


R 
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displayed in his long and honourable career had earned a name 
which will long be held in reverence and estimate by the public.” 


For an estimate of Dr. Subramania Aliyar as a man I 
cannot but recall the following appreciative reference by Lord 
Ampthill. His Lordship said -_“ I regard him as the soul 
of honour, as a man who had absolutely no personal ends to 
serve and who devoted his great abilities to the public good. 
It seemed to me that in his life and conduct he affected an 
ideal compromise between adherence to the Indian ways and 
the requirements of European methods. Neither too conserva- 
tive nor too progressi¥e, he remains the perfect model of an 
Indian gentleman and is broad-minded enough to adapt him- 
self gracefully to the political and social requirements of the 
British connection of India. His life is an example to ail; 
for the virtues of piety, modesty, industry and patriotism are 
equally essential to all classes and conditions of men.  ] 
shall never forget his demeanour when His Majesty the King 
at that time Prince of Wales, visited Madras, for it was a 
picture of that respectful dignity and dignified respect which 
are among the true characteristics and most forceful qualities 
of Indians. ” 


With his death passes away a great man, a great patriot 
and the last of a generation of giants who began their career 
as humble Government servants and ended as able administra- 
tors of Native States or as able Lawyers and Judges of the 
highest Courts in the land. 


T wish to convey to the members of his family the con- 
dolence of this vast concourse of the members of the Bar 
assembled in the scene of his former labours to pay their 
respectful tribute to his memory. 


THE CHIEF Justice :__Mr. Advocate-General and 
Gentlemen,__I am, of course, aware that the late Dr. Subra- 
mania Aiyar was a distinguished member of your profegsion 
and of the Bench which is represented on this occasion by my- 
self and my learned brothers. 


The outstanding lesson of his career as a lawyer appears 
to me to be this: that he showed that if a moftusa] practitioner 
gives his heart to his professional work he can successfull 
rise to the highest honours that the profession could offer. 
I hope that others will-follow his example. But you will 
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realise that I can only speak from traditions of one who to me 
can only be a recollection handed down to me by my elders and, 
therefore, I am going to ask my brother Kumaraswami Sastri 
to respond to the speech that you, Mr. Advocate-General, have 
made, for he has the advantage of personal knowledge of the 
late Judge’s work both at the Bar and on the Bench of which 
he was an ornament. 


KUMARASWAMI SASTRI, J. -—Mr. Advocate-General and 
Members of the Bar,—I wish to associate myself most cor- 
dially with the eloquent tribute hat has been paid 
to the memory of the late Sir S. Subramania Aiyar. 
His was truly a great career, great in the knowledge 
of law, great in the appreciation,of facts, and greater still in 
that larger humanity and charity which endeared him to all 
who came in contact with him. That such a career should 
have come to a close, even though it closed in the ripeness of 
time, must to all of us be a source of sincere sorrow, and no- 
body regrets his loss more than I do. He was to me and to 
my father a personal friend, and I remember the kindness with 
which he moved for my enrolment at the Bar and the kindness 
he showed me afterwards during the short time he was at 
the Bar and afterwards when he was a Judge. For a few 
years I watched with great admiration as an apprentice and as 
a junior his career as a.vakjl of this Court. The first occasion I 
had, was to see him argue the famous Tanjore Judgment Forg- 
ery Case, which he conducted with rare ability and skill and 
won the applause not only of the Judges of the day but or 
the entire Bar for the able way in which he vindicated justice. 
Later on as a Judge he was one of the finest Judges that it was 
possible to come in contact with. [I remember his sitting on the 
Original Side for a short period and the quickness with which 
he grasped the rather complicated procedure of that Court 
and the satisfaction which he gave to everybody by the grasp 
not,only of the law but of the evidence in the case. In fact, 
it is difficult to find a Judge who like him was almost intuitively 
able to find out the truth in a mass of complicated evidence. As 
a Judge, he lives in the series of Indian Law Reports where 
more than one branch of the law has had the advantage of 
exposition ewhich was unequalled in clearness. The way 
in which he elaborated the Law of ‘Landlord and Tenant in this 
country won the admiration of those to whom that branch of 
the law was till then rather novel and was guided almost en- 
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urely by Engljsh principles of Landlord and Tenant. In 
Hindu Law, while he was progressive, he avoided any views 
that were not strictly in consonance with the approved texts 
and authorities. And what is more, he was always guided by 
a distinct desire to do justice__justice which never failed at his 
hands either for want of advocacy or otherwise__for he was 
always prepared with his work and no case suffered because it 
was not presented to him in all its aspects for he himself haa 
such an intimate knowledge of law and such an extensive ac- 
quaintance with human nature that he rarely went wrong in 
any decision. ° 


It is a sad thing to note that his career has ended almost 
in retirement, and that for several years the legal profession 
lost the advantage of his presence in Court. He retired pre- 
maturely because he thought that his failing health would not 
enable him to do full justice. The high sense of honour 
which always guided him made him resign his Judgeship at a 
time when he could have continued for some years with profit 
both to himself and the public ; and in spite of the earnest re- 
monstrances of all his friends, he retired because he thought 
that he was not able to do that justice which his position and 
high ideals required. 


As regards his kindness to everybody, his sympathy for 
those in distress, and the ready help which he always gave to 
those who sought it, they have been household words in 
Madras. Nobody who had anything to do with him failed 
to be won by his innate courtesy and kindness, and his desire to 
please others which was a characteristic of his to the end. 


With Sir V. Bhashyam Atyangar and Sir T. Muthuswam: 
Aiyar__to him and to those Judges we owe a debt of gratitude, 
which I think we can never repay, for they set before us an 
ideal to be followed and a memory which I hope will live as 
long as the memory of man lasts. 


THe Cuier Justice Mr. Advocate-General,__I may 
ask you on behalf of the Bench to associate the Bench in the 
message of condolence with which you have charged yourself 
to the relatives of the late Subramanta Aiyar. 


Question of closing the Court. . 


With regard to the question of closing the Court, it has 
become the settled practice of this Court not to close the Court 
except in the event of the death of a Judge in active service, and 
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I can assure you and the Bar through you that it is out of no 
disrespect to the memory of the late Judge that we feel our- 
selves constrained on this occasion to follow the established 
custom. 





_ The Elections and the Law -—Though the final election 
results are not known as we go to press, it is obvious chat the 
Labour Government, whose appeal to the country was primarily 
determined by its action in the Campbell case have been 
defeated at the polls. This means, of course, a change in 
al] the great legal offices ; and the new appointments will be 
awaited by the profession with much interest. Several dis- 
tinguished lawyers on the Liberal side have gone down in the 
battle. The defeat of Mr. Asquith, one of the greatest Par- 
liamentarians that ever came from the Bar, will be sincerely 
regretted, on personal grounds, by all the members of his eld 
profession. It is not uninteresting to remember that, while 
the Liberal Party has but one ex-Lord Chancellor in Lord 
Buckmaster and one ex-Attorney-General in Sir John Simor, 
the Conservative Party has three ex-occupants of the Wool- 
sack in Lord Cave, Lord Birkenhead, and Lord Finlay, and 
three ex-Law Offcers in Sir Douglas Hogg, Sir Thomas Inskip 
and Sir Leslie Scott. One reason why all lawyers will take 
a special interest in the legal appointments in the new Govern- 
ment is that one of the easliest duties of the new Parliament 
will be, not only to pass the Bil] postponing the operation of 
the Law of Property Act__the monumental Act to which Lord 
Birkenhead’s name is usually given__from ist January, 1925, 
to 1st January, 1926, but also to pass the seven consolidating 
and amending Bills introduced last session. 

—The Law Journal, November 1, 1924, p. 671. 
~" 

Divorce Cases at Assizes :—]t is, of course, fully recog- 
nised that the task of a King’s Bench Judge, upon whom is 
cast¢he duty of trying undefended divorce cases at Assizes, is 
a difficult and anxious one, especially having regard to the fact 
that judicial work at Assizes is sometimes done under condi- 
tions of considerable stress. Due regard being given to the 
difficulty of the position, the possible result to a petitioner, as 
exemplified by the case of Higgins v. Higgins, which came be- 
fore the Court of Appeal on 22nd October, can only be regard- 
ed as extremely unsatisfactory. In the case in ques- 
tion, according to the Times report of the judgment of the 
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Master of theeRolls, “ the trial Judge, sitting at Manchester 
Assizes, in the state of business before him, dealt with the case 
summarily, without going into the authorities. He refused 
the decree (on the ground of connivance) and left the peti- 
tioner to her remedy in the Court of Appeal, where the autho- 
rities could be considered !” ‘The petitioner sought relief, 
under the Poor Persons Rules, and, when her appeal came on, 
her counsel was stopped in his argument and not requirea to 
complete it, the appeal being allowed. To say in effect to a liti- 
gant : “I have no time now to look into the authorities affecting 
your case, so I will d&cide against you, and you can go to the 
Court of Appeal if you like” is little less than a denial ot 
justice. The system by which undefended divorce cases are 
triable at Assizes was designed for the benefit of petitioners 
and to enable. expense to be saved. The adjournment for 
argument in London of points of law arising at Assizes is a 
very common practice, and there seems to be no reason why 
it should not have been followed in the case to which we arc 
referring. It may be pointed out that this is one of those 
cases in which a person suing under the Poor Persons Rules 
may easily have an advantage over one who is unable to bring 
himself within the prescribed limits of income, and who is yet 
a person of very small means. In Higgins v. Higgins the 
petitioner's appeal was heard without expense to her, but it 
may well be that had she not beer technically a ‘ poor person ’ 
the costs of an appeal might have been entirely beyond her 
reach. 

— The Law Journal, November 1, 1924, p. 672. 


Dr. Johnson and the Law :— It is pleasant to find Mr. 
Justice Mackinnon maintaining the literary associations of the 
Bench by writing a scholarly and attractive paper on ‘ Dr. 
Johnson in the Temple,’ which has appeared in the Cornhill 
Ma'gazine in the very month in which he was appointed to the 
Bench. All good Jobhnsonians who wish to become familiar 
with the Doctor’s chambers and friends in the Temple —' the 
heme of lost cases and impossible opinions,’ as Mr. Justice 
Mackinnon calls it__will find plenty to inform and amuse them 
in a delightful article. Here it may be permissible to puint 
out that Dr. Johnson’s connection with the law promised to be 
rather more intimate than that founded on his residence at 
1, Inner Temple Lane. Boswell was a member of the Bar, 
and Hawkins, his other biographer, was an attorney. Lord 
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Stowell, in whose famous judgments in the Prize Court * some- 
thing of the Johnson touch ’ was found by Mr. Justice Mackin- 
non as he read passages from them to Sir Samuel Evans, was 
one of the Doctor’s executors. Probably as the result of 
conversations with his lega] friends on professional matters 
and no laymen ever spoke more wisely of law and lawyers than 
did’ Dr. Johnson__he had some thought of making a serious 
study of the law, and even proceeded so far as to compose a 
prayer that his legal studies might be sanctified ‘to direct the 
dotbtful and instruct the ignorant and prevent wrong, and ter- 
minate litigation.’ So admirable a prayer might sometimes be 
repeated in the chapel of the Inns, though not every young 
advocate could be expected to join whole-heartedly in its con- 
cluding words. They might, perhaps, be pardoned even by the 
profoundest admirers of ‘the great lexicographer ‘_.as Miss 
Pinkerton delighted to call him__if they ventured to urge that 
the desire to ‘terminate litigation’ may not always be consistent 
with the wish to ‘ prevent wrong. ’ 

— The Law Journal, November 1, p. 672 


The Law and Parliament Although the rout of the 
Liberal Party at the polls has left but Sir John Simon and M1. 
Harney to share with Sir Patrick Hastings and Sir Henry 
Slesser the honour of being the only King’s Counsel on the 
Opposition benches, yet the General Election has not resulted 
in any material reduction in the number of lawyers in the 
House of Commons. In the last Parliament there were—so 
it was estimated__one hundred and six members of the lega! 
profession ; in the present House of Commons there are 
ninety-five. No Prime Minister has ever had at his com- 
mand a larger array of legal talent than has Mr. Baldwin. 
All the distinguished Conservative lawyers who were in the 
last Parliament, including Sir Douglas Hogg, Sir Thomas 
Inskip, and Sir Leslie Scott have been returned to the new 
House of Commons. In addition, there are such outstanding 
legaf figures in the House of Lords as the Earl of Birkenhead 
and Lord Cave. As we goto press the legal appoint- 
ments in the new Government have not been announced. Who- 
ever is appointed Lord Chancellor or Attorney-General may 
safely be relied upon to continue the work of law reform which 
has been so distinctive a feature of lega] administration in 
recent years. 

—The Law Journal, November 8, p. 687. 
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From Bench to Bar :— If Mr. Forbes Lankester carries 
out his avowed intention of returning to the Bar when, on 
reaching the age limit of seventy, he ceases to be a London 
magistrate, he will be by no means the first occupant of the 
Bench to resume his status as an advocate. Only a few 
years ago, the Hon’ble John de Grey returned to the Bar 
after serving in the same sphere of judicial work. There 
have. been County Court Judges who, voluntarily abandoning 
their judicial duties, have again enjoyed the forensic life. The 
late Sir D. Brynmor Jones resigned his County Court Judge- 
ship to enter the Howse of Commons, and ended his career 
as a Master in Lunacy. Colonial and Indian Judges in plenty 
have re-appcared in the Courts on returning to England. Sir 
Walter Schwabe, K. C., who recently resigned the ofice of 
Chief Justice of Madras, followed a fairly familiar practice in 
resuming his place at the Bar. Precedent is not wanting even 
so far as High Court Judges are concerned. Macaulay states, 
for instance, that Pemberton, who was one of the counsel at 
the trial of the Seven Bishops, had in the time of Chartes II 
been Chief Justice of the King’s Bench, and had, on being 
removed from his high place on account of his humanity and 
moderation, returned to the Courts as an advocate. To sup- 
port the view that a Judge remains a barrister there is the 
characteristic address which Lord Esher delivered in bidding 
the Bar farewell on his resignation of the Mastership of the 
Rolls -_ 


“Iam still one of you. J am a serjeant-at-law. I am a bar- 
rister of more than ten years’ standing. I am capable of being 
appointed a County Court Judge or to sit as a Commissioner to 
hold an Assize. Itis true that on the Bench, where I was in 
the position of an officer on the quarter-deck, I was obliged to 
give occasionally words of command ; but the moment one 
leaves the deck one is nothing but a fellow officer, and I have 
nothing but a fellow barrister with you always. ” 


A similar view was expressed by Lord Halsbury, who, 
after he had broken all records of long service as Lord Chan- 
cellor, responded to the toast of ‘ The Bar’ at a legal function, 
and remarked that ‘he had been a member of the Bar for 
sixty-three years and claimed to be one still.’ SireHenry Haw- 
kins was credited in his later years with the intention of re- 
suming his old place as an advocate, ‘in order to show these 
young fellows how it ought to be done.’ There is, however, 
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no modern instance of a High Court Judge returning to the 
Bar, and there is ample reason for hoping that none will be 
provided. The prestige of the judicial office would certain- 
ly not be enhanced if Judges were on the Bench to-day and at 
the Bar to-morrow. 


—Lhe Law Journal, November 8, p. 689. 


CONTEMPORARY LEGAL LITERATURE: 
New Law Point in Appeal -_The following note in the 
Law Quarterly Review for October, 1924, will be read with 
interest by practitioners in Appellate Courts :— 


In Benaim and Co. v. Debono (1), the appellants were 
permitted to raise, and that successfully, a point appearing 
upon the evidence for the first time in the Privy Council. 
There is direct authority to be found for adopting this course 
in the decision of the same tribunal Bank of New South 
Wales v. O'Connor (2). The language of Lord Macnagh- 
ten in that case may be recalled. “In their Lordships’ 
opinion there is a more serious question which must be dis- 
posed of in the first instance. That question is raised on the 
pleadings, though the attention of the Court below was not 
called to it. The aptpelkants are to blame as well as the 
respondent for the way in which the litigation was conducted. 
But their Lordships are not at liberty to countenance a dle- 
parture from settled principles, because in the conduct of the 
action, both parties have chosen to ignore them.”’ Neither 
the decision in Bank of New South Wales v. O’Connor (2) 
nor the passage set out at length was referred to in the recent 
decision. It cannot be said that the circumstances under 
whjch an appellate tribunal has allowed issues to be raised for 
the first time upon the hearing of an appeal have been reauced 
to any clear or satisfactory rules of general application 1n- 
deed, the question was regarded recently in the House of Lords 
as one of discretion North Staffordshire Railway v. Edge(3). 
There is much weight in the suggestion of Lord Buckmaster 
in that case, that the discretion to entertain the appeal shoud 
be exercised, “so as to avoid injustice being done. ” In 
Jenkins v. Price (4), “neither in the pleadings nor in the 
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argument in the Court below, nor in the judgment of Swinfen 
Eady, J., was there any allusion’ to the covenant which the 
Court of Appeal held concluded the case in favour of the 
appellant. Johnson v., Pickering ; Norton Claimant (1) 
was a stronger case still, for the appellant succeeded “ not on 
any ground which his counsel put forward in support of thc 
appeal, but on a ground which was suggested for the first time 
by the Court [of Appeal], and with regard to which we have 
not been able to obtain much assistance from counsel, ” and 
in this resembled Bank of New South Wales v. O’Connor (2). 


[For an Indian Appeal] in which a new point was raised 
before the Privy Council but was negatived by their Lordships. 
see Jogeswar Narain Deo y% Ram Chandra Dutt (3) ]. 


Waiver of Jurisdiction :__In the same journal appears 
a note on another equally important question of procedure :— 
“ We cannot accede to the suggestion made by Mr. Clements, 
that because this is a test case we should overlook a manifest 
want of jurisdiction in the Court of trial. It is always the 
duty of this Court, even although objection is not put forward 
by counsel, or in the notice of appeal, to take note of a point 
which goes to the jurisdiction of the e Court of trial” : per 
Avory, J. [Rex v. Dennis (4)]. That was a criminal case. 
In the Exchequer Chamber, where the Court itself took ob- 
jection of want of jurisdiction, although it was, stated by 
counsel :__“* The defendant is as anxious for a decision as the 
plaintiff, and will waive every objection, ” the Court declined 
to entertain an appeal Waellesly v. Withers (5). The 
members constituting the Court were Jervis, C. J., Cresswell. 
Williams and Crowder, JJ., Pollock, C. B., Parke and Martin, 
BB., a somewhat formidable array of legal talent. If anv 
further authority were required for the proposition that 
total want of jurisdiction cannot be waived by agreement o~ 
acquiescence, it would be supplied by Caledonian Railway v. 
Ogilvy (6) ; British Wagon Co. v. Gray (7) and Alderson 
v. Palliser (8). 





(1908) 1 K By, 2. (1889) 14 A C 273. 
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BOOK REVIEWS. 


SUPPLEMENT TO THE ALL-INDIA CRIMINAL COURT 
MANUAL (1920—1924), by P. Hari Rao, B. A., B. L., High 
Court Vakil, Madras. 


We are glad to acknowledge the receipt of Volumes I and 
II of the “Supplement (1920-1924) to the All-India Criminal 
Court Manual ” containing all the important criminal Acts in 
daily use with legislative changes and case-law. Volume II 
gives the Criminal Procedure Code as amended up-to-date and 
Volume I gives the minor Acts between 1920-1924. 





e 
THE Leca Maxim DIARY, 1925. 


We are glad to acknowledge the receipt of the “ Legal 
Maxim Diary ” brought out by the University Book Agency, 
Lahore, and hope it will be found useful by the legal 
practitioners and their clerks. 


END oF VOLUME XLVII. 


The Madras Law Journal. 
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NOTES OF RECENT CASES. 


Rantesam and 
Reilly, JJ., A. S. No, 18 of 1922, 
8th July, 1924. 


Malabar Law—Wilt—Self-acquisitions — Karar treating 
future acquisitions jas tavazhi properiy—Suit challenging will— 
Maintainabilily—Cause of action. 

Ina Karar entered into by the members of a Malabar 
tavazhi, one of the terms was that all property to be acquired 
thereafter by any of the parties thereto wasto lapse to the 
tavazhi. Subsequently one of the parties to the Karar died 
leaving a will under which he bequeathed jall the self-acquisi- 
tions he made after the dafe of the Karar to his sister and her 
children. Ina suit filed against the latter by another party to 
the Karar for a declaration that the will was invalid and not 
binding, keld, as according to the plaintiff’s construction, the 
will amounted to an assertion of hostile title on the part of the 
testator, that by itself furnished a cause of action for the suit. 
45 Cal. 510 (P. C.) ; 35 M. L. J. 144; 42 Mad. 699 followed. 


T. S. Visvanatha Atyar for Appellant. 
B. Sitarama Rao for Respondents, 


oO. Ve 


Devadoss, J, 
S. A. No, 51 of 1922. 
9th July, 1924. 
Spect fic per formance—Minor—Guardian—Agreement to sell 
land—Necessary pur pose—Subsequent payment of larger amouni— 
Effect. 


2 


An agreement to sell land entered into by a Hindu 
guardian on behålf of a minor fora necessary purpose can be 
enforced:in a suit for specific performance. 

The fact that after a valid agreement to sell has been 
entered into, another person has paid a larger amount for the 
same land is no reason for refusing specific performance of the 
prior agreement. 42 Mad. 185(F. B.} toll., 38 M. L, ]. 77 
dis. from 29 All. 213 Ref. to. 

M. Patanjals: Sastri for Appellant. 

N. S. Srinivasa Iyer, for Respondent, 

T.S. V. 


[A 


Devadoss,\]., Š 
' S. A. No, 1339 of 1921. 
10th July, 1924. 

Contract—Enforceability—Right of third parttes—Rule and 
exception —Equity. 

The ordinary rule of law that strangers to a contract can- 
not sue or be sued under it does not prevent a Court, in the 
exercise of its equitable jurisdiction, from passing a decree 
against a stranger when all the persons affected by the contract 
are parties to the suit. 36 E. R. 244; 41 Cal. 137; 36 I. C, 792 
followed. 38 Mad. 753; 41 Mad. 488 (F. B.) ref. to. 


K. Ramamurthi for Appellant. 
K. Kameswara Rao for Respondents. 
T. S. V. 


Wallace and Jackson, JJ. 
C. M.A, No, 436 of 1922, 
LOih July, 1924, 
C. P. Code, O. 21, R. 16, Proviso 2—Applicability—Mort- 
gage decree—Joint judgment-debtors—Transfer to one—E ffect. 


The second proviso to O. 21, R. 16, C. P. Code, applies 
only to a case where a money decree is passed against two or 
more persons. Where a mortgage decree is passed under O. 34, 
R. 5, against two mortgagors, and the mortgagee assigns the 
decree to one of them, there is no objection to his applying to 
have the transfer recognised with a view to execute the decree. 
14 C. L. J. 639 ; 11 Cal. 393 foll. 40 Mad. 296 ; 43 M.L.J. 761; 
28 Mad. 473 ref. to. 


3 


S. E. Sankara Atyar for Appellant. 


S. R. Dikshit for T. R. Ramachandra Atyar and 
Narasimhachariar for Respondent. 


T.S V. 


Wallace 
and Jackson, J]. C. M. A. No. 403 of 1922: 
11th July 1924. 


C. P. Code, S.135—Exemption frome arresi—Arvrest under 
prior warrani—Atiendance at Courl—Nature of—Second arrest 
tf legal— Appeal. 

S. 135, C. P. Code, does not exempt from arrest a person 
who is already under arrest in execution of another decree 
merely because at the time of the second arrest he is in the 
precincts of the Court or in the Court’s custody but not in Jail. 
To be immune from arrest he must be attending court in 
pursuance of‘an order to attend court at that particular time. 

There is nothing in Law which prohibits a second arrest 
while the first arrest is still in force. 

An order refusing to set aside the second arrest is one re- 
lating to execution, and falls under S, 47, C. P. Code, and 
is hence appealable, 

N., Swaminatha Iyer and S. Venkatrama Iyer for 
K. V. Krishnaswamy Iyer for Appellant. 


K. Bhashyam Iyengar and K. Narasimha Iyengar for 
Respondent. 


T. S. V. 


Devadoss J, 
e S. A, No, 113 of 1922, 
14th July 1924. 


Morigage—Priority—Morigage in satisfaction of decree— 
Prior movigage—C. P. Code, S. 47—Bar of suit. 

A person.mortgaged his properties to A, who brought a suit 
thereon and obtained a decree for the satisfaction of which he 


executed a mortgage to C, after already creating a mortgage in 
favour of B. In a suit by C. against B, keld (1) that C. was 


4 


entitled to priority over.B, inasmuch as he had discharged a 
prior mortgage. 

(1910) 2 Ch. 277; 1 Pat. 332 followed. 

36 Cal. 290; 40 M. L. J. 114; 26 M. L. J. 74 distinguished. 


(2) that S. 47 C. P. Code was not a bar to the suit brought 
by C, 

24 M. L. J. 28 followed. 

K. S. Sankara Iyer for the: Advocate General for Appellant. 

K. Bhashyam Iyengar for Respondent. 

T. S. V. ° 


Topaas 


Venkatasubba Rao J. , 
+ “Cri. M. P. 326 of 1924. 


14th-July 1924. 

Habeas Corpus—Writ of, when issued—Minor—Guardian- 
ship— Removal from. 

In all cases of wrongful confinement, the aggrieved person 
whatever be his age, is entitled to apply fora writ of Habeas 
Corpus. In the case of minors if they are removed from the 
custody of their lawful guardian, the guardian can apply for the 
writ. Though the Court has jurisdiction to issue the writ 
on the application of the guardian, in the case of minors below 
18'even against the minors’ wishes,estilt in the case of a minor 
girl of 16 years the Court would consult the wishes.and take 
into account the intelligent preference of the minor girl in 
deciding whether the writ should issue. 

R. N. Aingar for Petitioner. 


A, Krishnaswami Iyer for Respondent. 


A. V. V, 


5 


Jackson, J. 
S. A. No, 455 of 1922. 
14th July, 1924. 
C. P. Code, S. 100—Libel action—Quantum of damages— 
Question of fact—Costs in criminal litigation—Not to be taken into 
account, 


The question of the amount of damages ina libel action 
is a question of fact and it is not openin second appeal to go 
dnto it. 32 M. L. J. 392; 31 All. 333, foll. 


In estimating the quantum of damages, the costs incurred 
in a criminal litigation cannot be taken into consideration. 
12 All, 166; 32 Cal. 429, foll. 


T. Ramachandra Rao for Appellant. 


K. Kameswara Rao for Respondents. 


TS: Vi 


Devadoss, J. 
S. A. No. 73 of 1922, 
16ih July, 1924, 
C. P. Code, O. 21, R. 63—Costs incurred in attachment pro- 
ceedings—Power of Court to order. 


Where at the instarfce of a claimant in execution pro- 
ceedings a decree-holder’s attachment is raised and the latter 
maintains successfully a suit under O. 21, R. 63,C. P. Code, 
declaring the validity of the attachment, the Court cannot by 
its decree award the costs incurred by himin the claim 
proceedings, 

C, S. Venkatachari and M. C. Sridharan for Appellant. 

K. P. M. Menon for Respondent. 

TeS Va 


Devadoss, J. 
S. A. No. 279 of 1922, 
16th July, 1924. 
Limitation Act, Art. 132—Vendor’s len—Execution of regis- 
tered debt bond by purchaser—Money payable on a third person 
altaining majority—Suit to enforce—Limitalion. 


6 


Where as consideration for the sale of immoveable pro- 
perty, the purchaser executed a registered debt bond under 
which the money was payable to the vendor on the attainment 
of majority by a third person and the vendor sued to enforce 
the bond by sale of the property, held, (1) that the vendor’s 
lien was not lost by the execution of the registered bond ingschis 
favour; (2) that the limitation for the suit was that prescribed 
by Art. 132 of the Limitation Act ; and (3) that time began to 
run from the date of the sale and not from the date of ithe 
attainment of majority by the person named in the bond. j 


K. Bhashyam and P. J. Kuppanna Row for Appellant. 
N. Muthusami Iyer, for T. V. Muthukrishna Iyer tor 
Respondent. T 
A. V. V. 


Spencer and 
Srinivasa Iyengar, JJ. A. S. No. 338 of 1921. 
16th July, 1924. 


Succession Act, Ss. 82, 129 and 133—Wull—Construction— 
“Specific legacies—Abatement, 

Where a testator by his will gives his immoveable property 
with all moveables in favour of one irtdividual and also a 
legacy in favour of another directing that half the income af 
one ofthe items of immoveable property should be paid to the 
latter, and it was found that the testator was entitled only to 
one-half of that particular item of property, held, that both the 
legacies were specific, that they must abate in proportion and 
that each of the legatees took a quarter in the particular item of 
property. 

T. R. Ramachandra Iyer, and K. Y. Adiga for Appellant. 

B. Sitarama Row and J. A. Pinto for Respondents. 


A. V, V. 
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Jackson, J. 
C. M. S. A. No. 81 ọf 1922. 
21st July, 1924, 


C. P. Code, Ss. 47, 151 and O. 21, R. 90—Second appeal— 
When lies—Order under inherent jurisdiction—Sale contrary to 
order of Court. 

- Where an order setting aside an execution sale purports to 
be under S. 47 and O. 21, R. 90 there is no right ot second 
appeal. But where though the application is put in under 
O. 21, R. 90, the Court sets aside the sale not on the ground of 
fraud or material irregularity, itis really an order under the 
inherent powers of the Court and a second appeal lies. 38 Cal, 
339 foll.: 33 I. C. 694 distd.: 30 M.L.J. 611 approved: 
27 M. L. J. 610 refd. to. 


S. 47 only determines the forum and not the scope of the 
jurisdiction where the matter in execution is between parties to 
the suit. 3 Pat. 647 refd. to. 

Where on an application by the judgment-debtor under 
O. 21, R. 90, the District Munsiff set aside the sale on the 
ground that it was in contravention of a prior order of Court 
regarding the order of sale of the items, held, a second appeal 
lay. 

M.S. Venkatrama Aiyar and S. Jagadisa Atyar for Appellant. 
E. Vinayaka Rao for Respondent. 
T. S. V. 


Devadoss, J. 


22nd July, 1924, 


Limitation Act, Art. +7—Applicability—Proceedings under 
S. 145, Cr. P. Code—Effect of—Suit for possession—Limitation. 


S. A. No, 14 of 1922, 


Art. +7, Limitation Act, applies to a suit for possession of 
property which is actually in the possession of a person who 
has been successful in proceedings under S, 145, Ur. P. Code, 
or in the possession of a person claiming through him or by 
virtue of anything done by him. The shorter period of three 
years under Art. 47 cannot be extended and the Article made in- 


applicable by merely impleading as party defendants persons 
NRC 


8 


not in possession at the time of the magisterial order. 6 C. L. 
R. 93 distd. : 2% Cal. 731: (F. B.) foll. 


P. Somasundaram and A. Salyauarayana for Appellant. 
T. Ramachandra Rao for Respondent. 
T. S. V. 


C. R. P. Nos. 26, 186 and 


Wallace and Jackson, JJ. 
187 of 1924. 


loth July, 1924. 


Electton—Municip&al Council—Preparation of electoral roll— 
Objections—Revising authority—Powers of—Finality of electoral 
roll— Objection petition in Court questioning validity of election 
— Madras District Municipalities Act (V of 1920)— Rules framed 
under—Rule 8 (e)—E ffect of. 


A candidate for election to a Municipal Council who had 
not been properly described in the preliminary electoral roll 
put ina claim petition to the revising authority to have his 
name corrected. The revising authority consisted of three 
persons, but only two of them attended and disposed of the 
claim petition by allowing the correction sought for. The 
candidate was eventually elected a Municipal Councillor. The 
defeated candidate at the election put in a petition in the Sub- 
Court alleging that the successful candidate was not properly 
on the rolls inasmuch as his petition had not been disposed of 
by a properly constituted revising authority. The Sub-Court 
held in favour of the petitioner and the successful candidate 
was unseated. Held, that under R, 8 (e) of the Rules for the 
Preparation of the Electoral Rolls, the electoral roll as ultimately 
published was final in election proceedings; that the elected 
candidates name having rightly or wrongly appeared in the 
electoral roll, its legality cannot be questioned ; and that the 
Court below erred in setting aside the election on that ground. 
The expression “ election proceedings ” in R. 8 (e) of the Rules 
is wide enough to cover an inquiry by the Court into the 
validity of an election. 


Dr. S. Swaminadhan for V. L. Ethiray for Petitioner. 
T. R. Ramachandra Aiyar and S. Ramasamı Dikshitar for 
Respondent. 
A. V. V, 
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Wallace and Jackson, JJ. / 
C. M. A. No.!381 of 1923. 


17th July, 1924. 

Civil Procedure Code, S.11—Hindu widow—Altenation— 
Suit by reversioner for declaration of tts imvalidity—Death of 
widow—Subsequent suit for possession—Bar. 

° Where a suit by the presumptive reversioner for a declara- 
tion that certain alienations of her husband’s property by a 
Hindu widow were invalid beyond her life-time had been 
disthissed on the merits and after the death of the widow the 
actual reversioners brought a suit for possession of the same 
property, held, that the suit was barred under S. 11, C. P. 
Code, by reason of the decision in the prior suit which had been 
instituted by the then reversioner én a representative capacity. 
38 M, 406; 41 M. 659; t4 A, 19 foll. 

T. R. Ramachandra diyar and S. Ramaswam: Dtkshitar for 
Appellant. 
B. Somayya for Respondent. 


A. V. V. 


TmT EnS 


The Offg. Chief Justice and 
Srinwasa Ayyangar, J. ! A. S. No. 139 of 1921. 

22nd July, 1924. 

Provincial Insolvency Act (LLI of 1907), Ss. 2 (1) (e) and 16 
—Joint Hindu family—Father becoming tnsolvent—Effect of— 
Son’s share 1f vestis in Cfficiral Receiver—Adverse finding— Decree 
in favour of person—Res judicata, 

Where the father of a joint Hindu family is adjudicated 
insolvent, the entire family property including the shares of his 
sons vests in the Official Receiver, but in respect of the sons’ 
shares the Receiver can exercise only such powers as the father 
himself could have exercised. 3 Lah. 329; 26 Mad. 214; 
19 Mad. 74 ; 7 Bom, 441 ; C. M. A, 110 of 1919 foll, ; 46 Mad. 
54 (F. B.) refd. to, 

Where a suit is dismissed ın favour of a party, an adverse 
finding against him is not res judicata. 48 Cal. 460 (P. Cì foll. 

T. R. Ramachandra Atyar and Srinivasa Aiyar for Appel- 
lants, i 

T. M. Krishnaswami Aiyar for Respondent. 


T. S. V. 
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Devadoss, J. 
ai ' S. A, No. 521 of 1923. 
22nd July, 1924. 
Madras Estates Land Act, Ss. 187, 24, 30 and 32—Rent— 
Enhancement of—Agreement of partses—Validity—lIntention of 
Legislature. 


Enhancement of rent by agreement of parties is not Valid 
under S. 187 of the Estates Land Act. It can only be done by 
application as provided by the Act. Comparing S. 11 of the 
Rent Recovery Act with Ss. 24, 30 and 32 of the Estates Land 
Act, it is clear the intention of the legislature was to make all 
contracts for enhancement, even though they conferred addı- 
tional advantages on the ryots, unenforceable. 

B. Sita Rama Rao for Appellant. 

A. C. Sampath Aiyangar for Respondent. 

TS V 


Jackson, J. 
C. R. P. No. 762 of 1922, 
23rd July, 1924. 
C. P. Code, O. 33, R. 3—Presentation of application— If to be 
made to Judge—Presentation to Sharistadar if proper—Madras 
Civil Rules of Practice, R. 14—1f ultra vires. 


O. 33, R. 3 simply insists on the pauper applicant appear- 
ing in person and not that he should present his application 
directly to the Judge. Hence the presentation of such an ap- 
plication to the Sheristadar of the Court is proper and the 
Court has no jurisdiction to reject it on that ground alone. 

Rule 14 of the Madras Cıvıl Rules of Practice is perfectly 


ulira vires. 
P, V, Krishnaswami Atyar for Petitioner. 5 


K. Raja Aiyar and R. Ganapathi Atyar for Respondent. 
T.S. V. 


1d 


[Wallace and Madhavan i 
Nair, JJ. | Cr. R. C. No. 767 of 1923. 
21st July, 1924. 
Cr. P. Code, Ss. 438 and 439—Enkhancement of sentence 
passed by Sessions Judge—IVhether Dt. Magistrate competent to 
niake reference in respect of such sentence. 


Where a person was convicted of an otfence under S. 167, 
I. P. C., by a First Class Magistrate and the conviction and 
sentence were affirmed in appeal by the Sessions Judge, the 
District Magistrate inade a reference to the High Court that the 
sentence was light and should be enhanced. On preliminary 
objection being taken that the District Magistrate was not 
competent to make such reference in respect of a sentence 
passed by the Sessions Judge, = 


Held, that the objection was well founded, that the District 
Magistrate was not competent to make such reference and that 
he should move the High Court through the proper channel. 
LL.R.5 L. 11 IL.R. 23 Cal. 249 followed. 


The Public Prosecutor for Petitioner. 


A. Krishnaswami Iyer, B. Somayya and E., Krishnamurthi 
for Respondent (Accused). 


C. A. S. 


Scucsepmapmmenemantr 


t 


Reilly, J. 
C. R. P. No. 935 of 1922. 
21st July, 1924. 

Indian Contract Act (IX of 1872), S. 39—Vendor and vendeg 
—Advance paid by vendee—Refusal of vendor to convey property 
—Vendee, if can put an end to the contract and claiin refund of 
advance—Such a suil ifcognisable by a Court of Small Canses— 
Provincial Small Causes Courts Act (IX of 1887), Sch. LI, Art. 15 
—Vendee if entitled to interesi—Interest Act (XXXII of 1839). 

Where the vendee under a contract of sale of immoveable 
property advanced Rs, 85 to the vendor the same being the 
price and the vendor refused to convey the property, the vendee 
could put an engl to the contract under S. 39 of the Indian 
Contract Act, 1872, and claim the refund of the advance paid 
by him. He is not bound to sue for specific performance and 
specific performance is not the only remedy open to him, 


RC 
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Where, sych a vendee sues to recover the advance paid by 
him, alleging an agreement by the vendor to repay the same to 
the vendee, the suit is not one for specific performance or 
rescission ofa contract and is not excepted from the cognizance 
of a Court of Small Causes. > M. L. T. 296 and I. L. R. 11 
Mad. 269 distinguished. z 


In such a suit for the recovery of the advance, the vendee 
is not entitled to interest by way of damages or under the 
Interest Act, 1839, in the absence of any agreement by the 
vendor to pay intergst. 


Watrap S. Subramania Iyer for Petitioner. 
K. Bhashyam Iyengar for Respondent. 
C. A. S. 


Jackson, J. 
S. A. No, 212 of 1923. 
23rd July, 1924. 

Transfer of Property Act, S. 52—Lispendens—Sutt for specific 
performance—Decree satisfied by execution of private sale—Courlt 
sale pending decree—Sale by guardian without sanction of Court— 
Effect of, as against strangers. 


A purchased certain properties subject to a mortgage. The 
mortgagee obtained a decree on his mortgage in execution of 
which the properties were sold and purchased by B. At the 
time of the purchase B. agreed to convey the property to A, 
but subsequently refused to perform his contract. A brought a 
suit for specific performance against B and his brother C, who 
claimed an interest in the property as being joint family pro- 
perty and obtained a decree. Pending the suit the property 
was sold in execution of a money decree against C and pur- 
chased by the defendant. The decree for specific performance 
was Satisfied after the death of B by a conveyance executed by 
the guardian of B’s minor sons in favour of A. Ina suit for 
possession of the property by the plaintiff, a subsequent pur- 
chaser from A, as against the defendant, held, that the purchase 
by the defendant was affected by the doctrine of lispendens 
inasmuch as A’s suit for specific performance was pending at 
the time of the Court sale; that the fact that the decree ın the 
suit for specific performance was satished by the execution of a 
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private conveyance did not make any difference; and that the 
title of the plaintiff’s vendor, A. under the cottveyance by the ° 
guardian of B’s minor sons, though subject to be defeated by 
the minors for want of the Court’s sanction for the same, was still 
valid as against the rest of the world including the defendant. 


T. M. Krishnaswamt Iyer and K. S. Desikan for Appellant. 
K. Bhashyam for Respondent. 


A. V, V. 


The Offg. Chief Justice. ) l 
Cr. R. C. No. 472 of 1924, 
24ih July, 1924. e 


Cr. P. Code, S. 162—Inquest report—Grant of copies to 
accused— Duty of Magistrate. 


Where a Presidency Magistrate after holding a preliminary 
inquiry commits an accused to the High Court Sessions for an 
offence under S. 302, I. P. C., the accused is entitled to get a 
copy of the statements made by witnesses at the inquest. If the 
report was not in the custody of the Court, the Magistrate could 
call for its production by the Police under S. 94, Cr. P. Code, 

K. U. Shama Rao, for the Petitioner. 

The Crown Prosecutor (K. P. M. Menon) for the Crown. 


T. S. V. 


Jackson, J. 
Cr. R. C. No. 672 of 1923. 
25th July, 1924. 


e Penal Code, S. 486—Counlerfeit trade-mark—General resem- 
blance to tiles of complainant—Simular elephant mark—Company’s 
name differenti—E ffect. 


In a complaint under S. 480, 1. P. C., it was alleged that 
the accuses was selling tiles with an elephant mark which was ` 
the trade-mark of the tiles manufactured by the complainants, 
Harrison and Crossfield. The accused pleaded and proved that 
though the elephant mark was there in the tiles sold by them, 
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they also contained the name of the manufacturers “ Empire 
* Company” and ås such the offence under S. 486, I. P. C., had 

not been committed. Held, in India the general purchaser being 
illiterate, he goés by the trade-mark and the fact the name of 
the manufacturer was on the tiles does not make it any the Jess 
an offence. (1808) 1 Ir, Rep. 43 distd. 

F, S. Vaz for Petitioner. 

V. L. Ethiraj for Complainant. 


F. S. V. 


The Ofjg. Chief Justice \ 
and Kumaraswami \ 
Sastri, J ; 


28th July, 1924. J 


C, P. Code, S. 110, cl. (2)—Suit in ejeciment and for mesne 
profits—Plea of occupancy rights—Darniilla minor inam—Value 
of land with mesne profits—Value of subject-matter. 


°C. M. P. No. 1018 of 1924, 


In a suit for ejectment and mesne profits, the defendants 
pleaded occupancy rights oń the footing the suit land was an 
estate, and plaintiff, a darmilla minor inamdar a Jandholder as 
held in I, L. R. 45 Mad. 716 (F,B.). The plea of the defendants 
was upheld in all the Courts. On an application by plaintiff for 
leave to appeal to His Majesty in Council, held, though the value 
of the subject-matter of the suit was below Rs. 10,000, Clause 2 
of S, 110, C, P, C., applied as the value of the land with' mesne 
profits up to date of application for leave to appeal exceeded 
Rs. 10,000. I. L. R. 33 Cal. 1286 and I.L.R. 44 Cal. 119 folld 
ILL.R. 39 Mad. 843=30 M.L.J. 117 not folld. ; apparent conflict 
between 30 M. L. J. 117 and 32 M. L. T. 101 pointed out. 

V. Ramadas for Petitioner. 

V. Suryanarayana for Respondent. 


T. S. V. 
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Wallace and Jackson, JJ. 
C. M. A. No. 352 of 1923, 
9th July, 1924. : 
Provincial Insolvency Act (V of 1920), S. 24—Departure from 
house or place of busines— Adjudication order—Date for hearing 
— Absence of insolvent—E ffect. 


Where an insolvency petition merely stated that the res- 
pondent was departing from his dwelling-house or usual place 
of business, but there was no allegation that he was doing it 
with intent to defeat or delay his creditors, an order of adjudi- 
cation based thereon is illegal. The District Judge has no 
power to adjudge a person insolvent mérely because he was not 
present on the day fixed for hearing, as S. 24, Provincial Insol- 
vency Act, requires proof of certain matters before passing an 
order of adjudication. ° 

Ch. Raghava Rao for Appellant. 

T. Ramachandra Rao for Respondent. 

T. S. V. 


Jackson, J. 
S. A. No. 158 of 1922. 
28th July, 1924. 
Contract Act, S. 74—Penalty—Question of law— Partition 
among brothers—Annuity in lieu of share—On default, regular 
Share to be given—Relief against. 


The question whether a particular provision amounts to a 
penalty under S. 74, Contract Act, is one of law and depends on 
the facts of each case. 


In a partition among brothers, one of them agreed to take 
an annuity in lieu of his share. There was a further clause that 
if the other failed to pay the annuity regularly, he would be- 
come liable to pay the share he would have taken on a regular 
partition. On default occurring, a suit was brought for his pro- 
per share of the inheritance. Held, the stipulation in the earlier 
part being in the nature of a conditional concession, there was 
no question of penalty, and hence effect was to be given to the 
document in full. 1 Russel and Mylne 506; 2 I.C. 850; 
48 Cal. 1036 folld. ; 36 Mad. 229 refd. to. 

T. L. Véenkatrama Atyar for Appellant. 

C. Narasimhachari for Respondent, 


T. S. V. 
NRC 
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Jackson, J. 
C. M. S. A. No. 114 of 1922, 
28th July, 1924. is 


= Civil Procedure Code, ©. 34, R. 14—Morigage and lease back 
—Suit on lease for arrears of reut—Sale of equity of redemption— 
If valid —Prior order for sale—Failure to object—Estoppel. 


A usufructuary mortgage anda lease back were executed 
on the same date. The mortgagee obtained a decree for arrears 
of rent due under the lease and sought to bring to sale the 
equity of redemption. The mortgagor (judgment-debtor) 
objected that the sale “would contravene O, 34, R. 14 where- 
upon the mortgagee decree-holder relied upon an estoppel 
arising from the fact that ina prior execution application an 
order for sale was passed wfthout any such objection being 
raised. 


Held, (1) the mortgage and the lease back formed a single 
transaction ; 


(2) the decree for arrears was on a clam arising under 
the mortgage and hence the sale of the equity of redemption 
would fall within the mischief of O. 34, R. 14, Civil Procedure 
Code. 44 Bom. 366 ;45 Bom. 174; 35 Cal. 61; 41 All. 399 
folld. ; and 


(3) the judgment-debtor was not estopped from raising the 
contention as the sale would be in contravention of a statutory 
bar which the Court was bound to act upon even suo motu. 
45 Cal, 830 referred to. 

K. P. M. Menon for Appellant. 

T. A. Ananta Atyar for Respondent. 


TeS: V. 





Offg. Chref Justice and 


Ramesam, J. C. M. A. No. 312 of 1922. 
29th July, 1924. 


Insolvency —Adjudication—Act of insolvency—T ransfer of 
property in irust for creditors—Assent of credilors—Effect of. 


Where a debtor transferred all his properties in trust for 
his creditors and the creditors assented to the transaction, some 
before and some after the transfer, itis not open to-any.of them 
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to rely.on the transfer as an act of bankruptcy and base i 
petition for adjudication of the debtor. 

A. Krishnaswami Aiyar for Appellant. 

T. M. Krishnaswami Iyer and K. Narasimha Iyengar for 
Respondent. 


A. V. V. 


Wallace and Madhavan 

e Nair, JJ. C. M. A. No, 382 of 1922, 

29th July, 1924, 

Civil Procedure Code, S. 151 and O. 41, R. 23—Order of 
remand—Inherent power—Powers of Court—Order tf appealable. 

Apart from O, 41, R. 23, Civil Procedure Code, a Court has 
an inherent power to remand a case under certain circumstances 
and no appeal lies frora such an order. 37 M. L. J. 536; 73 I.C. 
915 folld. ; 17 L. W. 159 distd. ; 45 Mad. 900 (F. B.) refd. to. 

K, Subba Rao for V. Ramdoss for Appellant. 

K, Raja Atyar for Respondent, 

ee Vi 


In the matter of the Income-tax 


Kumaraswami Sastri, J. 
Act and the Specific Relef Act. 


29th July, 1924. 


Income-tax Act (I! of 1922), Ss. 31, 32 and 66—Levy ofin- 
come-tax—Guaranteed profits of Nidhi—Subsequent decision of 
High Court that profits net taxable—Application for refund—Re- 
fusal—Application to High Court to order Commissioner to state 
case—M aintainability. 


The Income-tax authorities levied income-tax on the guaran- 
teed profits of a certain sidhi. Subsequently the High Court 
in another case (that of the Mylapore Hindu Permanent Fund) 
held such profits were not liable to tax, whereupon the nidhi 
applied for refund, The same was disallowed by the Incomes 
tax authorities, and an application was putin the High Court 
to direct the Commissioner of Income-tax to state .a case to 
the High Court. Held, on a construction of Ss. 31, 32 and 66 
of the Income-tax Act, the proper stage at which to make such 
an application was when the appeal against the assessment 
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was dismissed and the present petition was not maintainable 
and was also barred by time. 


B. C. Sankaranarayana for Assessee. 

The Government Pleader (C. V. Anantakrishna Atyar) for 
the Commissioner. 

Fe Se V. 


Wallace and Madhavan 
Nair, Jj. C. M. A. No. 157 of 1924. 
31st July, 1924. 


Civil Procedure Code, O. 21, R. 66—Order fixing sale procla- 
mation—Nature of—.ippeal, 

An order under Q. 21,°R. 66 fixing the sale proclamation 
is of an administrative nature and is not appealable. 27 Mad. 
259(F. B.); 45 M. L, J. 611, folld. 

E. L, Thornton and K. P. Rama Menon for Appellant. 

T. V. Muthukrishna Atyar for Respondent. 


T.S. V. 


Jackson, J. 
S. A. No. 471 of 1922. 
lst August, 1924. _ 
Hindu Law—Inheritance—Daughlers—Diviston inter se— 
Rights of survivorship. 


A Hindu died leaving three daughters. They divided his 
properties into three shares under an arrangement that each was 
to enjoy her share as she liked with absolute rights, After the 
death of two of the daughters, the third claimed the properties 
allotted to them on the basis of survivorship. Held, the arrange- 
ment amounted to a relinquishment of the right of survivorship, 
28 M. L. J. 685 ; 46 M. L. J, 285 folld. ; 14 M. L. J. 175*distd. 


V. Suryanarayana for Appellants. 
V. Ramdoss and N. Rama Rao foc Respondents. 
T. S. V. 
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Jackson, ]. Š 
l S. j. NO. 7 of 1922. 
)st August, 1924. 


Malabar Law—Nambudiris—Law governing—H mdu Law— 
If affected by customary law—Burden of pioof—Antarjenom— 
Position in illom. 


The Nambudiris of Malabar are governed by Hindu Law 
and the onus 1s on the party who sets up that since the date of 
settling down in Malabar they have assimilated the customary 
law of Malabar to set up and prove definitely such custom. 

An anlarjenom of an illom which consists solely of her 
husband who isan idiot and his two minor sons by another 
wife cannot effect a valid mortgage Which would be binding on 
the minors. 12M. L. J. 180 (Journal portion), 11 Mad. 157 
34 Mad. 496 folld. 

T. R. Ramachandra diyar and N. A. Krishna Atyar for 
Appellants, 

K. P. M. Menon for Respondents. 


T.S. V. 


Wallace and Madhavan 
Nau’, JJ. Cr. -ippeal No. ¥107 of 1923, 
4th August, 1924. 


Penal Code, S. 15% —Giving false inforination — Transfer 
application—A ffidavit containing false allegations against Magts- 
trate—If ainounts to information agaist public servant, 


An application for transfer of a criminal case was support- 
ed by the affidavit of a person who alleged therein that the 
Mapistrate in the course of the proceedings insulted the com- 
plainant, The allegation was fcund to be false and the 
deponent was charged with an offence under S. 188, I. P. C. 
Hcld, the affidavit did not amount to information given to a 
public servant under the section. 

The Publec Prosecutor for the Crown. 

V. Ramadoss for the Accused. 


T. S. V. 
NRC 
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Devadoss and 
Jackson, JJ. S. d. No. 81 of 1922. 
Sih August, 1924. 

Appeal—Decree in favour of party—Adverse finding—Juris- 
diction of Court to entertain appeal, 

Where a decree is in favour of a party, but the judgment 
contains a finding adverse to him, an appellate Court has no 
jurisdiction to entertain an appeal against the decree at his 
instance, unless the finding is expressly or by necessary impli- 
cation embodied in the decree. 37 Mad. 25; 17 M. L. T. 85; 
4 Mad. 134 folld.; 30 Mad. 147 ; 25 M. L. J. 379 distd,; 3+ M. 
L. J. +31 refd. to. E 

Ch. Raghava Rao for Appellant. 

C. Sumbasiva Rao for Respondents, 


T. S5. V. 


Devadoss and Jackson,]]. 
S. A. No. 343 of 1922. 
Oth August, 1924. 
Hindu Law—Partition—Parlial pariition—Suit for—Main- 
tainability—Limuts of princible—Tenants in common, 


A suit for partial partition dges enot ordinarily lie, but 
under special circumstances such as where some’ properties are 
in the hands of third parties claiming adversely to the tenants 
in common, or where one property had been alienated by one 
of the co-sharers and there is some difficulty in impleading the 
alienee in the suit, the Court will not insist on such property 
being made the subject-matter of the suit. 37 C. L. J. 191; 
46 Mad. 844 folld. 

K. Kameswara Rao for Appellant. 

E. Krishnamurthy for B. Somayya for Respondent. 

T. S. V. 


The Offg.Chief Justice and 
Srinivasa Iyengar, J. d. S. No. 9 of 1923° 
6lh August, 1924. 


Limitation Act, Arts. 64, 116 and 120—One document con- 
templating evecistion of another document —Decree of Court—Suit 
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oh decree—Whether lies—Lintutation—Decree—*Consiruction—If 
declaratory or executable. 

In the course of a suit, the parties entered into a registered 
agreement which, amongst other terms, stated “ the accounts 
should be looked into and settled within three months from 
now * * *  Razinama should be filed in Court stating the 
above terms,” and in pursuance of the terms, a decree was passed. 
In a subsequent suit brought for the enforcement of the reliefs 
based on the registered agreement and the decree in the prior 
suit, the questions arose whether a separate suit would lie or 
whether the remedy was only in execution, and, if a suit lay, 
what was the period of limitation for the institution of the suit. 

Held, that the decree in the previous suit was only decla- 
ratory and not executable and therefore a suit lay. 

Held, also that Art. 116 of the Limitation Act could not 
apply because the registered agreement contemplated that the 
terms of the agreement should be embodied tna decree and 
made a rule of Court and the agreement therefore became 
merged in the decree. 

Per Spencer, O. C. J.:—Art. 120 being only a residuary 
article does not apply but only Art. 64. 

_ Per Srintvasa Iyengar, J :—The proper article is 120 and 
not 64. : 

(1923) A. C, 43; 27 M. 243 (F. B.) referred to. 

_ K.V. Krishnaswami Iyer and V. Rajagopala Iyer for 
Appellants. 

S. Sundararaja Iyengar and d. Krishnaswam Iyer for 
Respondents. 

T. S. V. 


Jackson, J. 
C. A. S. A. No. 25 of 1923, 
Sih August, 1924. 


Limitation Acl, Ari. 182 (5)—Evxecution petition—Return for 
amsendment—Not re-presented—Ilf extends limttation—Pelition 
rejected as bdrred—lIf step-in-aid. 


An execution petition returned for amendment but not 
afterwards re-presented is sufficient to save limitation. 32 I. C, 
691, 816; 2 L. W. 540 folld. If such a petition is re-pre- 
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sented but is afterwards rejected as out of time, it amounts tu 
a step-in-aid of execution, 

S. Natesa Sasiry for Appellant. 

A. Srinivasa Aiyangar for A. Suryanarayaniah for Respon- 
dent, 

T. S. V, 


Dee am eee 


Wallace and Jackson, J]. 
i C. M. A. No. 340 of 1923. 


Sth August, 1924, 


Civil Procedure Code, S. 105— Affecting the decision of the 
case—Meaning of—Order seiting aside ex parte decree—Propriely 
of—If open to attack in appeal. 

An ex parte preliminary mortgage decree was followed by 
an ex parte final decree ; the mortgagor got the latter alone set 
aside and then set up a successful plea of limitation to the 
passing of a fresh final decree. In an appeal from the decree 
the mortgagee sought to attack the correctness of the order 
setting aside the ex parte final decree on the ground that the 
application to set aside the decree was itself barred by limitation. 
Held, the order was one “affecting the decision of the case’? 
within the meaning of S,- 105, C. P. C., and hence could be 
challenged in appeal. A 

The view taken by the Calcutta, Allahabad and Lahore 
High Courts in 22 Cal. 981 ; 24 All. 4.4; 25 All. 280; 31 1. 
C. 914; 599 I. C. 676; 72 I.C. 410, etc., that the expression 
“ affecting the decision of the case” means “‘affecting the deci- 
sion of the case on the merits” does not mean to lay down that 
in no case can the propriety of an order setting aside an ex parie 
decree be questioned in an appeal from the decree, Though 
no injustice can result when a decision is given on the merits, 
cases do arise as in 26 Mad. 604; 34 All. 592, and in the present 
case, where the propriety of the order should be allowed to be 
questioned, 

K. Rajah diyar and N. Panchapakesa Aiyar for Appellant. 

K. S Jayarama Aiyar for Respondent. 


Le Vs 
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Wallace and Jackson, J]. 
Cr. Appeal Ne. 101 of 1924. 
8th Angust, 1924. 
Criminal Procedure Code, S. 357—Rules framed under — 
Sessions Judge—Evidence of witness recorded by typist—Irregular- 
ity— Prejudice to accused. 


‘Where in contravention of a Government Notification 
under S. 357, Cr P. Code, a Sessions Judge, instead of taking 
down the evidence of witnesses with his own hand, got it taken 
down by a clerk with the aid of a typewriter, the procedure is 
irregular but the accused cannot be said to be prejudiced by 
the same. 


Dr. S. Swaminathan and C, Sambastva Rao for Appellants. 
The Public Prosecutor (J. C. Adam) for the Crown. 


T. S. V. 


Madhavan Narr, J. 
S. A. No. 55 of 1922. 
L3th August, 1924, 

Evidence Act, S. 108—Date of death—Prestumplion regarding 
—Person missing for 25 years. 

In a suit wherein the validity of a will was in question, it 
was found that the only other person who was jointly entitled 
to the properties comprised 1 in the will along with the testator 
had not been heard of since 1892, i.e., for a period of 25 years, 
prior to the institution of the suit, noki, following the principle 
of Rust v, Baker, 59 F. R. 176 and 41 M. L. J. 295 that at the 
end of 7 years, i. e., from 1899, the presumption of death arose 
and the burden is on the party who challenges the will to prove 
he died at some later date. 

A. Krishnuaswam: Aiyarand dA. Venkatachalam for Appellant. 

V. Krishna Mohan and B. Baptraju for Respondent. 

T.S. V. 


Waller, J. 
C. S. No.9 of 1923. 


13%h August, 1924 
Shipping-—Churterparty—Frustration of adventure—Failure 
to obtain license from Government-—Implied condjlign—Damages 
—Suit for. 
NRC 
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A contract of Charterparty was entered into in December, 
1919, between the defendants and the plaintiffs who were native 
craftowners for shipping foodstuffs from Burma to India 
during January and March, 1920. At that time foodstuffs could 
not be exported from Burma without a special license from 
the Government, but the defendants were one of the firms 
usually getting special license. The Charterparty did. not 
contain any terms as to obtaining of license, but was an un- 
conditional contract for the supply of cargo. In January, 1920, 
the Government prohibited shipping by native crafts and as 
no foodstuffs were shipped, plaintiffs sued for damages for 
breach of contract. Held, the conditions of trade existing at 
that time being well known to the parties, the breach 
caused by the defendant was due to the prohibition by the 
Government and an implied condition should be imported into 
ihe terms of the Charterparty that it was only in case the 
Government issued the necessary license that the Charterparty 
was to be given effect to. The matter would be governed by 
the principles laid down in the cases dealing with “ frustration 
of adventure” 


(1903) 2 K. B. 740 ; (1921) 2 Ch. 379 ; (1919) A. C. 435; 
(1918) A. C. 119 followed. 


C. Rama Rao for Plaintiff. 
K. Sundara Raoand T., Appaj: Rap for Defendants. 
T. S. V. 


ee 


Ramesam and Reilly, ]). 


A. S. No. 368 of 1921. 
15ih August, 1924. 


Hindu Law—Reversioners—Guardian of minor—Powers of 
—Estoppel—Surrender— When valid. 


The guardian of a minor reversioner has no right to deal 
with the reversionary rights- of -his ward. 45 Cal. 590 and 
24 All, 103 folld. A reversioner by acts such as attesting to a 
sale of the estate 1s not estopped from claiming the estate when 
succession opens. 

Under Hindu Law for an effective surrender, two condi- 
tions alone are necessary ; first, there must be the self-efface- 
-ment of the widow ; and secondly, the next reversioner must 
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get the estate, 42 Mad. 523; 47 Cal. 466 folid. ; 48 Cal. 100 
distd. Where there has been a-self-effacement, but the estate is 
given in portion to each of the reversioners, there is no valid 
surrender, 34 M. L. J. 229 and 41 M. L. J. 208 distd. 


The withdrawal of a suit for possession by a reversioner 
does not bar a suit by other reversioners when the succession 
opehs. (1921) M. W. N. 342 distd.; 33 M. L. J. 471 ; 39 Mad. 
987 folld. 


The Advocate-General (T. R. Venkatrama Sastry) and M. 
S, Venkatrama Atyar for Appellant. 


T. R. Ramachandra diyar, N. A. Krishna diyar and P. J. 
Kuppanna Rao for Respondenis. 


T. S. V. 


Madhavan Nair, J. 
S. A. No, 1327 of 1921. 
15th August, 1924. 
Civil Procedure Code, S. 47—Bar of suit—Parties—M caning 
of—If applicable to judgment-debiors inter se. 


In a suit for specific performance of a contract to sell, a 
decree was passed against the vendor and a subsequent vendee 
directing them jointly or the latter alone to execute a convey- 
ance and get the balance of purchase money from the plaintiff. 
The plaintiff deposited the money in Court. When the question 
of disposing of the money arose, the Court interpreted the 
decree to mean that the subsequent vendee alone was to re- 
ceive the money and execute the conveyance, overruling the 
vendor’s objections. The vendor did not appeal against the 
order but brought a suit to recover the money from the vendee. 
Held, the suit was not maintainable, as S. 47 wasa bar. The 
word “ parties’ in that section does not necessarily mean 
parties arrayed as plaintiff and defendant, but the section 
applies to matters arising between judgment-debtors inter se 
provided the decree-holder is interested in the dispute. 


V. Ramdoss for Appellant. 


K. Kameswara Rao for Respondent. 
TS. V: 
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The Offg. Chief Justice & 
Srinivasa Aiyaygar, J. O.S. A. No, 62 of 1923. 
18th August, 1924. 
Company— Winding up—Creditor claiming under morigage 
—Debt disputed—Petition if maintainable. | 


A creditor of a Company alleging that the whole stock in 
trade had been mortgaged to him by some of the Directors 
applied to the High Court for winding up the Company. 
Later, two suits were filed, one by the Company for a declara- 
tion that the mortgage was not binding on it, and another 
by the creditor to enforce his rights under the mortgage. Held, 
as the debt itself was disputed by the Company and ın the 
absence of evidence of insolvency, the petition for winding up 
was not maintainable. . 

17 Equity 445 ; 39 Bom. 47 at pp. 51 and 52 folld., 

T. R. Ramachandra Atyar and S. Srinivasa diyar for 
Appellant. 

A. Krishnaswami Aiyar and K. Kameswara Rao for 
Respondent. 

TSV, 


C. R. P. No. 117 of 1924. 


Madhavan Nasr, J. 


18th August, 1924. 


Civil Procedure Code, O. 33, R. 15—<Application for leave to 
sue in forma pauperis—Notice to other party—Dismissal for default 
—Effect—If bars subsequent application on same cause of action, 

Qn an application for leave to sue in forma pauperis notice 
was ordered to the opposite side and subsequently the petition 
was dismissed for default. Later on, a second petition was put in 
for leave to sue as a pauper, based on the same cause of action. 
Held, O. 33, R. 15, C. P. Code, did not bar the application, as 
the dismissal for default on the prior occasion does not 
amount to a “ refusal ” within the meaning of the rule. 20 
Bom. 86; 52 I. C. 562;20 C. W. N. 669; 2 Bur. L. J. 217 
considered. 

S. Panchapakesa Sasiry for Petitioner. 

S. E. Sankara Atyar for Respondent. 


T. S. V. 
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Madhavan Nair and 
Jackson, JJ. C. M. A. No. 64 of 1924, 
18th August, 1924, 


Provincial Insolvency Act (V of 1920), S. 5 (1) —Iusolvency 


Couri—Power of, to grant interim protection prior to adjudica- 
tion. 


In an appeal against an order of the District Judge refusing 
to grant interim protection prior tu adjudication, objection was 
taken by the respondent on the ground that the District Court 
had no jurisdiction to make such an order for want of a provi- 
sion therefor in the new Provincial Inselvency Act of 1920 and 
46 M. L, J. (Notes of Recent Cases) 83 was relied on. Held, 
overruling the contention, that the District Court had the power 
to grant interım protection prior to adjudication under S. 5 
(1)of the Act. 14C. W. N. 586 followed. 


Watrapt S.Subramania Atyar for Appellant. 
Dr. T. C. K. Kurup for Respondent. 
C. A. S. 


= 


Ramesam and Reilly, JJ. 
A. S. No. 96 of 1923. 
19th Angust, 1924. 

Contract—Breach—Suit for damages—Rejection of goods on 
specific ground—Vendee ifcan support lus action on other grounds. 

Quaere: Whether the principle of law laid down in 
Braithwaite v. Foreign Hardwood Co. (1905) 2 K. B. 543, i. e., 
that a vendee who under a contract of sale rejects the goods 
sent to him on a particular ground, e.g., that they are not of the 
sante quality as the goods ordered, cannot afterwards ın a suit 
support his act on any other ground, is good lawin view ol 
the observations of the House of Lords in 1923 A.C. 48 ? 


ål. Patanjali Sastry for A. Krishnaswami Atyar for 
Appellant. e 
C. V. Anantakrishnua diyar for Respondent. 
T. S- V. 
NRC 
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Beasley, J. 


P Cr, Rev. Case No. 580 of 1923. 
19ih Augusi, 1924. 


Criminal Procedure Code, Ss. 145 and 5£3—Crops laken 
possession of by Court—Dropping of proceedings—Order directing 
return lo one of the par lies— Propriety of—Procedure. 


During the pendency of proceedings under S. 145, Cr. P, 
Code, between parties claiming to be landholder and tenant, 
the crops on the land were taken possession of by the Police, 
and later on sold and the-sale proceeds deposited in Court. ‘Fhe 
proceedings under S 145 were later on dropped with the consent 
of both parties, and subsequently the Court purporting to act 
under S,523 ordered the proceeds to be paid to one party. Held, 
the order was illegal inasmugh as it would amount to a deter- 
mination of the very question which was left undecided when 
proceedings were dropped. The proper order in such a case 
would be to keep the amount in Court till the rights of parties 
were adjudicated on in a proper suit. 


F. S. Vaz (with him T. S. Viswanatha Atyar) for Petitioner. 
The Public Prosecutor (J. C. Adam) for the Crown. 


K. V. Sesha Aiyangar and R. V. Seshagiri Rao for Res- 
pondents. 


TSV, 


Waller, J. 


! C. S. No. 269 of 1923. 
19ih Augusti, 1924, 


Madras District Municipalities Act (V of 1920), Ss. 92, 350 
and Sch. IV, R. 16—Tax on companies—Basts of calculatton— 


Rule 16 and proviso—Applicability—Suit for refund and decla- 
ration of liability—Maintainability—Limitation Act, Ari. 62. 


The Chairman of a Municipality assessed and levied as 
“ tax on companies ” Rs. 125 per half year from a certain com- 
pany, basing the assessment on the gross income according to 
the proviso to R. 16 of Sch. IV of the Madras ŅBistrict Muni- 
cipalities Act, as he found that the company was doing business 
through an agent only and had no head office or a branch or 
principal office within the Municipality. The company sued 
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the Municipality for a declaration that the basis of taxation was 
the paid-up capital under R. 16 and for refund of the extra 
amounts paid. The Municipality pleaded in defence that the 
Chairman’s assessment was proper, that the suit was barred as 
it was not brought within the special period of six months under 
S. 350 of the Act and also that the suit was not maintainable as 
the assessment had been made according to the Act. 


Held, (1) reading R. 16 of Sch. IV with S. 92 of the 
Act, the primary basis of assessment as regards companies is 
thee paid-up capital and the proviso to R. 16 being intended as 
a benefit and relief to companies should not be so construed 
as to inflict a penalty 


(2) the suit not being one for damages or compensation 
as contemplated by S. 350, the spegial period of limitation fixed 
therein would not apply, but the case would fall under Art. 62 
Limitation Act ; and 


(3) the assessment having been made on a wrong. basis, 
was not in compliance with law and hence illegal, and therefore 
a suit was maintainable. 


Vere Mockett instructed by Short and Bewes for Plaintiffs. 
G. Lakshimanna and P. Satyanarayana for Defendant. 
T. S. V. 


Ramesam and Reilly, J]. 
A. S. No. 140 of 1923. 
2ist August, 1924. 


Madras Regulation X of 1831, S. 2.—Applicability—“Inheri- 
tance” if includes survivorship—Madras Revenue Recovery Act (II 
-of 1864), S. 63—Scope of—Minor’s estates—Sale for arrears of 
revenue—Suit to set aside, 

e The purchaser at an auction sale of a whole shrotriem village 
sold the same and it ultimately became the property of a joint 
Hindu family consisting of a father and his minor son. The 
father died and by survivorship the son became sole owner, 
While he was still a minor and under the guardianship of his 
mother, thé village was sold for arrears of Government revenue 
which had accrued due. The son, after attaining majority, sued 
to recover the same from the purchaser on the ground that 
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under S 2 of Reg. X of 1831 the sale of a minor’s property for 
arrears of revenue was void. It was pleaded in defence that 
the Regulation applied only to estates which minors got “by re- 
gular course of inheritance ” and not toa case of survivorship ; 
and that even otherwise S. 63 of the Madras Revenue Recovery 
Act which saved the operation of Reg. X of 1831 limited it 
only to minors who are landholders, 1. e. minors who are not 
merely owners of land but are registered as such in the Govern- 
ment registers, 


Held, (1) “ inheritance ,’:is usediin)S. 2 of Reg. X of #831 
in the general sense of taking and includes a case of survivor- 
ship. 


(2) S. 63, Revenue Recovery Act, does not limit the appli- 
cability of Regulation X ofe1831, and to hold otherwise would 
render the decision in 41 Mad. 733 (F. B.) incorrect ; 26 Mad. 
385 13 M. L. J. 129 referred to. 


K. V. Krishnaswamy Aiyar for A. Krishnaswamy Aiyar 
for Appellant. 


S. T. Srinivasagopalachari for Respondent. 
T.S. Vi 


ES 


The Offg. Chief Justice, 


) 
Devadoss and Srinivasa 
Aiyangar, JJ. O. S. A. No. 6 of 1924. 


26th August, 1924. | 


Vakils— Right of audience—Insolvency side of the Madras 
High Couri, 


Held per curiam Vakils have no right of audience on the 
Insolvency side of the Madras High Court. 


G. Krishnaswaimi diyar for Appellant. 

A. Krishnaswaini Aiyar for the Vakils’ Association. 
Nugent Grani for the Attorneys’ Association, 

TeS: Vi: 
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Srinivasa Aiyangar, J. 


C. R. P. No. 105 of 1923. 
19th August, 1924, 


Hindu Law—Joint family—Suit against manager and 
junior members—Compromise with manager—E ffect. 


> Pending a suit for accounts against the managing member 
of a Hindu family and the junior members thereof, the manager 
filed a criminal complaint against the plaintiff for assault. The 
latter was compounded on condition the civil suit was to be 
withdrawn. Held, the suit cannot be continued against the 
junior members alone, as the original cause of action was 
against the joint family. A valid discharge in favour of the 
manager enures to the benefit of all the members. 

© 


P. V. Krishnaswami Aiyar for Petitioner. 
T. M. Ramaswamy Aiyar fot Respondent. 
T. S. V. 





Srinivasa Atyangar, J. 
? S. A. No. 88 of 1922. 
22nd August, 1924. 

Transfer of Property Act, S.91 (f)—Money decree-holder— 
Ailachment and sale of property—Purchase by decree-holder— 
Right to redeem prior mortgage—Civil Procedure Code, O. 34, 
R.1 and O. 41, R. 33—“ Having an interest in the right of 
redemption’ — Purchaser tf falls under—Scope of O. 41, R. 33. 


The plaintiff who had a money decree against acertain per- 
son attached and sold a property of his debtor and purchased 
the same himself. Meanwhile the defendant who had a mort- 
gage over the same property brought a suit on the mortgage 
without impleading the plaintiff, obtained a decree for sale and 
became the purchaser. The plaintiff then sued the defendant 
fortredemption, on the ground the mortgage decree obtained 
by the latter was not binding on him, as he had not been ım- 
pleaded in the suit. The first Court granted him a decree for 
redemption on payment of a certain amount. The defendant 
did not appeal, but the plaintiff appealed regarding the amount 
fixed for redemption. The appellate Court acting under O. 41, 
R. 33 dismissed the whole suit on the ground the plaintiff was 
not entitled to redeem. 

NRC 


32 


Held, (1) though under S. 91 (f), Transfer of Property Act, 
an attaching creditor is entitled to redeem, the plaintiff by pur- 
chasing the property in auction sale has shed off the character 
of judgment-creditor and hence was not entitled to redeem, 44 
Mad. 232 folld.; the right to redeem must subsist on the date 
of the suit and the mere fact that at the time of the defendant's 
suit he was only an attaching creditor will not suffice ; 


(2) the words ‘‘ having an interest in the mortgage security 
or in the right of redemption” in O. 34, R, 1 cannot includea 
person who has a mere statutory right to redeem under S, 91 
(f), T. P. Act, as they refer to an interest in the estate itself, 
37 Mad. 418 not followed ; and 


(3) the lower appellate Court was right in acting under 
O. 41, R. 33 and dismissing the whole suit. A Court should 
exercise judicial discretion in acting under O. 41, R. 33, but its 
power is not to be read as limited by O. 41, R. 22. Scope of 
power discussed, 8 I, C. 337 dissented from ; 34 All. 32 distd.; 
43 All. 85 ; 24 C. W. N. 110; 17 L. W. 272; 29 I.C. 579; 
27 I. C. 336 referred to. 


T. L. Venkatrama Atyar íor Appellant. 


P. R. Srinivasan for Respondent, 
T. S. V, 


Srinivasa Aiyangar, J. 
S. A. No. 376 of 1922. 
Zoth August, 1924, 
Contract Act, S. 74, Ills. (f) and (g)—Chit fund—Default in 
paying tustalments—Clause making whole payable—Penalty. 


In an agreement relating to a chit fund, there was a clause 
to the effect that if default was made in the payment of any of 
the instalments within a certain time, the whole amount was to 
become payable at once. Held, the clause amounted to a 
penalty. ° 

Scope of illustrations (f) and (g) to S. 74 considered. 5 A. C. 


685 ;9 I. C. 196 ; 36 Mad. 229 (F. B.) considered ; 1+ M. L. J. 
136 ; 42 M. L. J. 551 distd. 


A. Krishuasami diyar for Appellant. 


K. V. Krishnasami Aiyar and T. M. Ramaswamy Aiyar 
for Respondents. 


T. S. V. 
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Beasley, J. 
C. M. P. No. 2644 ‘of 1923, 
26ih Augusi, 1924. 


Appeal— Respondent dead at the time of presentation—Proce- 
dure— Amendment of cause title—Lf enough. 


‘His Lordship directed the papers to be placed before the 
Chief Justice in order that he might refer to a Full Bench the 
question whether an appellant who files an appeal against a 
respondent who is dead at that time can rectify his mistake by 
amending the cause title and impleading in his place his legal 
representatives, after setting aside the abatement, if any. 


B. Satyanarayana for Petitioner. 
P. Bapiraju for Respondent. 
T. S. V. 


—— ee 


= ‘ N 
Srinivasa 


Aiyangar, J. S. A. No. 233 of 1921. 
26th August, 1924. 


Trespass—Damages—Measure oj—Factors to be considered. 


The defendant used to hold a cattle fair on plaintiff's land 
with their permission and on payment of rent ; subsequently he 
began to do it without asking for permission. Ina suit for 
damages for trespass, held ir? assessing damages the Court should 
first fix a sum which, if negotiations had taken place between 
the parties, they would have settled to bea fair rent ; to this 
amount should be added some compensation for the wilful 
nature of the trespass committed, butif the plaintiffs stood by 
and allowed the trespass to be committed without protest a de- 
-duction should be made on that score. 1 C. B. 841 6 Ch. A. 
742 refd. to, 

The Advocate-General for Appellants. 

°K. Raja diyar for Respondent. 


Ty Se V: 


Ramesam and 
Reilly J]. f S. R. No. 3877 of 1924, 
26ih August, 1924, 
Civil Procedure Code, O. 41, Rr. 22 and 12—Cross objections 
—Nolice in Form VI-A—Memo. filed more than one month after 
service-—If in time. 
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The respondent in an appeal in the High Court was ‘serv- 
ed the usual form of notice (Form VI-A, Appellate Side Rules) 
directing him to enter an appearance and give notice thereof to 
the appellant within 25 days after service. He filed a memo- 
randum of cross objections more than one month after the ser- 
vice of notice ou him. Held, O. 41, R. 22 provides a period of 
one month from the date of service of notice of the day fixed for 
hearing the appeal, and as the notice under Form VI-A does not 
mention anything of the day fixed for hearing the appeal, the 
memorandum of cross objections must be deemed to be hled 


in time. 


Desirability of amending the language of O. +1, R. 22 and 
of the form of notices under the Appellate Side Rules pointed 
out, ° 


P. Satyanarayana Rao for Petitioner. 


K. Kameswara Rao for Respondent. 


T. S. V. 


Devadoss and 
Jackson, JJ. S. A. No. 29 of 1922. 
27th August, 1924. 


Mortgage—Joint morigagees—Undertaking to pay to one—If 
a valid discharge. 


Wherea mortgage is executed ın favour of two mortgagees, 
an undertaking by the mortgagor to pay the amount due to one 
of them at a future time, without the consent of the other, is not 
a valid discharge of the mortgage. 20 Mad. 361 36 Mad. 544 
(F. B.) distd. 

N. Rama Rao for Appellant. 

K. B. Venkatachala diyar for C. V, Anatntakrishna A§yar 
for Respondent. 


T. S. V. 
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Spencer, Offg. C. J. and 
Srinivasa Aiyangar, J. 0. S. A. No. 50 of £924. 
26th August, 1924. 

Letters Patent, Cl. 15—Application granting leave to sue in 
forma pauperis—Appeal against—Whether lies— Whether oi der, a 
“judgment”. 

An orde: granting leave to sue asa pauper ıs a judgment 
within the meaning of S, 15 of the Letters Patent andas such 
appealable. 26 M. 437 not followed ; 35 M. 1 followed. 

* K. Krishnaswamit Aiyangar for Appellant. 

K. Rajah Aiyar for Respondent. ° 

C. A. S. 


eT 


Beasley, J. 

C. af. P, No, 2880 of 1923, 
26ih August, 1924. 

Practice—Appeal preferred agaims! a dead man—Substitulion 
of the names of legal representatives on the appeal memorandum, 
wheiher legal—Conflict of authority—Reference lo Full Bench. 

On account of the conflict between 45 M. L. J. 231 and 
C.M.P. No. 2807 of 1923 (unreported) on the question whether, 
where an appeal is filed against a dead man, the mistake may 
be rectified by substituting the names of the legal representa- 
tives!of the deceased on the appeal memo, or whether the ap- 
pellant should file another appeal, his Lordship Mr. Justice 
Beasley ordered the above matter to be placed before the Chief 
Justice for reference to a Full Bench. 


K. N. Rajagopal Sasirs for B. Satyanarayana for Peti- 
tioner. f 
P. Bapiraju for Respondent. 
C, A. S. 


Senee 


Devadoss and Jackson, JJ. 
S. «l. No. 182 of 1922. 
27th August, 1924. 
Hindu Law—Marriage—Form of—Approved or nnapproved 
— Absence of money consideration—Exrchange. 
Prior to a Hindu marriage, the bride’s parents demanded 
a certain sum of money as sulka but the arrangement finally 
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arrived at was to give a minor sister of the bridegroom in 
marriage to the brother of the bride. Held, per Devadoss, J. 
(Jackson, J. dissenting and holding contra) as there was no cash 
or money consideration for the marriage, the marriage was 
according to the approved form. Texts and case-law referred 
to. 


K. S. Jayarama Aiyar for Appellant. 
M.S. Venkairama Aıiyar for Respondent. 
TS V, 


Wallace, J. 
C. R. P. No. 899 of 1922. 
27th August, 192 t. 

Civil Procedure Code, S. 115 aud O. 9, R. 9—Dismissal for 
defauli—Setling aside “as a matter of grace”’—Interference— 
Decree passed afier trial—Effect. 

Where after dismissing a suit for default, the Court set aside 
the order “as a matter of grace, ” the order is one made with- 
out jurisdiction and is revisable. The principle of 43 Mad. 94 
(F. B.) applies to cases under O. 9, R. 9 also. 

The mere fact that during the pendency of the revision 
petition, the suit after restoration was proceeded with and re- 
sulted in a decree for the plaintiff does not bar the High Court 
from acting under its powers of revision. 

P: V. Krishnaswami Aiyar for Petitioner. 


A, Swaminatha Atyar for Respondent. 
Te Sey, 


ae 


Wallace and Madhavan 
Nair, JJ. C. M. A. No, 22 of 1923, 
27th August, 1924. 

Provincial Insolvency Act (V of 1920), S. 51—“ Before the slate 
of the admission of the petition “—Constriction of —Grammatical 
construction—Scope of—Sale and deposit of 25 per cent. prior to 
insolvency pelition—Balance deposited after admission of petition 
— Proceeds in whom rests. 

An execution sale of a debtor’s properties took place on 
27th June, 1922, and the purchaser deposited as-usual 25 per 
cent, of the purchase money, A creditor put in an insolvency 
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petition on Ist July, 1923, which was admitted on 4th July, 
1923, and an interim receiver appointed for the esale proceeds. 
The balance 75 per cent. of the purchase money was paid in 
subsequently. Held, the decree-holder was not entitled to the 
sale proceeds as against the Receiver in respect of the 75 per 
cent. because it was deposited after the admission of the insol- 
vency petition and in respect of the 25 per cent. because it was 
not “assets ” until the entire purchase money was paid. Case- 
law referred to. 

The words “before the date of admission of the petition ” 
in S. 51 of Act V of 1920 qualify “assets * and not “sale,” and 
a grammatical construction is not sound. The provisions of 
S. 51 are exactly similar to S. 295 of the C.P. Code of 1882 and 
the change ın language in S. 73 of the C. P. Code of 1908 does 
not affect its scope. ° 

T. M. Krishnaswaimi Atyar (with him N. Sivaramakrishna 
Aiyar) for Appellant. 

S. Ranganatha Atyar for Respondent, 

TeS: V. 


Devadoss and 
Jackson, JJ. S. A. No. 200 of 1922. 
27th August, 1924, 


Limitation Act, Art, 181—<Application for final mortgage 
decree—Time when commences to run—Suspension of limitation— 
Suit for declaring invalidily of morigage—Pendency of—E ffect. 

A preliminary decree was passed in a mortgage suit on 6th 
November, 1916, and time was given till 6th March, 1917, for 
redemption. Meanwhile a relation of the mortgagor sued for 
a declaration that the property was not liable to be sold for 
the mortgage debt and obtained a decree on 26th April, 1917, 
which was confirmed in appeal but was finally set aside in 
second appeal on 28th April, 1920. Thereupon the mortgagee 
decree-holder applied for final decree on 9th October, 1920, 
Held, under Art. 181 which applied, the cause of action for ap- 
plying for final decree arose on 6th March, 1917, and the 
pendency of the declaration suit could not suspend the running 
of time unless there had been an express injunction or order 
granting stay of proceedings. 

Effect of S. 9, Limitation Act, considered. 

There cannot be a suspension of the running of limitation 
on grounds of equity, apart from the provisions of the Limita- 
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tron Act, 7 L. W. 438 ; 42 M. L. J. 51; 40 All. 235; 43 Mad. 
185 (F. B.) ; 35 Cal. 209 ; 43 Cal. 660 referred to. 
T. S. Ramaswami Atyar and V. Sundaram diyar for Appel- 
lant. 
T. Md. Krishnaswami Aiyar for the Advocate-Gencral for 
Respondent. 
TSV 





Jackson, J. 
C. R. P. No. 228 of 1923. 
28ih August, 1924, | 
Linitation Act, Ss. 4 and 12-—Tiime for obiaining copies—In- 
terval between judgment and application for copy—lIf can be de- 
ducted—Vacation time. 


In computing time for obtaining copies of judgment, the 
period antecedent to applying for the same cannot be deducted. 
43 Mad. 640; 12 L. W. 460 followed. 


Where there was an interval of a day between the long 
vacation and the date on which judgment was given, S. 4, Lim. 
Act, does not apply and the vacation time cannot be deducted. 

T. R. Arunachala diyar for B. Somayya for Petitioner. 

C. S. Rama Rao Saheb for M. Patanjali Sastri for Respon- 
dent. 

P Oe Ve 





Devadoss, J. 
S. A. No. 122 of 1922. 
29th August, 1924. 
Morigage—M oveables—Sale of hypotheca by morlgagor—Pur- 
chase of fresh articles of same kind —Lien tf attaches. 


A person mortgaged his two bulls, retaining possession 
himself. He subsequently sold them and with the sale proceeds 
purchased other bulls. A creditor of the mortgagor attached 
the same and on a question arising between the attaching cre- 
ditor and the mortgagee, held, the mortgage lien did not attach 
itself to the new bulls and the attaching creditor could attach 
the bulls as belonging to his judgment-debtor. 5 Mad. 330 
folld. ; (1914) A. C. 398 referred to. 

K. Rajah Atyar for Appellant 

M.S. Venkatrama diyar for Respondent. 

T. S. V, 
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Devadoss, J. ° 
S. A. No. 1165 of 1921. 
Ist September, 1924, 
Civil Procedure Code, O. 21, R. 35—Ejectiment decree— 
Obtaining of for mal delivery—Suit for possession—Maintamability. 


. After obtaining a decree in ejectment, the plaintiff applied 
for execution and got a delivery warrant. The warrant was 
returned as executed and the plaintiff also gave asigned receipt. 
He then filed a fresh suit for possession, and it was found as a 
fact that during the prior execution progeedings, the judgment- 
debtor had refused to give up possession and there was no ac- 
tual delivery. Held, the second suit was not maintainable. Where 
a decree-holder entitled to actual possession gets only formal 
possession or a paper delivery, he gets no possession at all and 
it does not give him a fresh cause of action. 441. C. 839; 36 
Bom. 373 and 43 All. 520 relied on. 17 M. L. J. 598 doubted. 


B. Jagunnadha Doss for Appellant. 


K. N. Rajagopala Sastry for B. Salyanarayana for Respon- 
dent. 


T. S. V. 


Devadoss, J. ° 
S. A. No. 1216 of 1921. 
3ra Seplember, 1924. 


Morigage—Usufructuary mortgage—Period of possession 
fixed—Failure to comply with stipulations—Suit for redemp- 
lion and accounts prior to expiry of period fixed—Maintainabtlily, 


Under a usufructuary mortgage deed styled sharat-u-bandi 
cowle the mortgagee was to remain in possession for 55 years, 
but there was no provision as to interest or taking accounts. 
Out of an agreed income of Rs. 240 per year, Rs. 100 was to 
be paid as taxes, Rs. 60 as an allowance to the mortgagor and 
Rs, 80 to go in discharge of the mortgage debt. Fora num- 
ber of years the mortgagee failed to pay the annual allowance 
of Rs. 60 and an assignee from the mortgagor filed before the 
expiry of 55years a suit fora declaration the mortgage had 
been discharged and for accounts. Held, the suit was main- 
tainable and was not premature, as the mortgagee failed to 
carry out the covenants in the deed. In taking accounts the 


NRC 


40 


allowances not paid would go in towards discharge of the deed. 
10 Eq. 497 ; 11 Eq. 541; 34 All. 059 44 All. 185 (P. C.) 
folld, 
P. Somasundaram and Satyanarayana for Appellant. 
G. Lakshmanna {or Respondent. 
TSV, 


Madhavan Nair, ]. . 
l S. A. No. 391 of 1922, 

Oth September, 1924. 

Agricullural lease—Notice to quit—Period of—Law appli- 
cable, ° 

In the case of agricultural leases, if the landlord wants to 
get back the lands from his tenant, neither the Transfer of Pro- 
perty Act nor the English Law strictly applies as regards the 
period of the notice to quit. Any reasonable notice, having re- 
gard to the custom of the country is sufficient. 33 M. L. J. 
512 ; 9 Cal. 48 ; 42 1. C. 375 folld. ; 42 Mad. 654 explained ; 
11 East 311 not followed, 

K. Srinivasa Rao for Appellant. 

V. Narayanan amicus curiae for Respondent. 


T. S. V. ° 


a 


Ramesam, J. 
C. R. P. No. 30 of 1924, 
10th September, 1924. 


Civil Procedure Code, S. 115—Amendment of plaini— 
Refusal to order—Interference. 

The High Court will interfere in revision under S. 115, 
C. P. Code, against orders refusing to amend the plaint under 
O. 6, R. 17, where the amendment is to make the plaint clearer 
and more comprehensive. 46 M. L. J. Notes of Recent Cases, 
p. 46 followed. 


P. V. Krishnasam: Aiyar for Petitioner. 
A.S. Viswanatha Atyar for Respondent. 
T: S. V. 
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Venkatasubba Rao and ) 
Jackson, JJ. ? Ref. Case No. 10 of 1924. 
Lith September, 1924, 

Bill of sale—Thavanai—Meaning of—Credit period—~ Rule of 
constructson. 

In a suit for balance due for the price of articles sold, the 
entry in the ledger was “ Debit to X interest at # per cent. per 
mensem after 60 days thavanai.”’ Held, the term thavana: 
meant credit period and in computing limitation for the suit 
the transaction isto be considered as credit sale. 

Per Venkatasubba Rao, J. :—In consteuing the meaning of 
a term, reference to dictionaries of good reputation and also the 
meaning ordinarily given to ıt amongst persons who use ıt are 
relevant. Ifit is to be given a secondary meaning, Courts 
should be satished from the document and the circumstances 
that the popular or primary sense are not intended. (1914) 
1 Ch. 176; 16 Ch. D. 718 and Evidence Act, Ss. 92 (5) and 98 
referred to. 

Per Jackson, J. :—The term thavanai has no more signif- 
cance than the Latin per. It does notin itself convey the 
idea of credit, but any particular sense can be proved by 
evidence alinnde. 

S. Subramania Atyar for S. Rangasamy dAtyangar for 
Petitioner. 

K. Bashyam diyangar and T. K. Srinivasathathachari for 
Respondent. 

T. S. V. 


TE aa eem 


Jackson, J. 
C. R. P. No. 260 of 1923. 
11th September, 1924, 


Interest Act—Demand—What amounts to—Headline in a 
irademan’s bill—Acceptance of bills—E fect. 

A headline in a trademan’s bill intimating that interest 
would be charged on the amount remaining unpaid after a fixed 
period does not constitute ademand under the Interest Act ; 
nor can an agreement to pay interest be implied from the mere 
fact that such bills have been sent for some time and no objec- 
tion raised thereto. 201. C. 194 and 65 L. T. 453 followed. 

K. Rajah diyar for Petitioner. 

V. Ganapathi for Respondent. 

TS: V, 
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Spencer, O. C. J. and 
Srinivasa Aiyangar, J. O. S. A. No. 61 of 1923. 
12th September, 1924., 
Negligence—Railway lines—Child of seven sustaining in- 


juries by being run over by an engine—Damages—Suit for— 
Liability. 


A little girlaged seven sustained severe personal injuries by 
being run over by a locomotive engine when she was crossing 
a Railway line. The evidence in the suit for damages was to 
the effect that the villagers habitually crossed the line af the 
place where the incident happened asashort cut. The Trial 
Court held a child of seven could not be guilty of contributory 
negligence and decreed the suit. Held, reversing the decision 
in 45 M. L. J. 545 the Railway Company was not hable. 12 
Q. B. D. 91; (1916) 2 Ir. R.572; 15 Q. B. D. t01; (1909) 
A. C. 229 ; (1912) 1 K. B. 525 ; (1913) 1 K. B. 398 ; (1911) 
A.C. 10 ; (1922) A. C.44 refd. to. 


Vere Mockett instructed by Messrs. King and Partridge for 
Appellant. 


T. V. Ramanatha Aiyar and M. P. Sundararaja diyar for 
Respondent. 


T. S. V, 


Serene 


Madhavan Natr, J. 


S. R. No. 9036 of 1923. 
12th Sepiember, 1924. 


Court Fees Act, S. 7 (v) and Sch. II, Art. 17 (b)—Durga— 
Suit for declaration of sajjadanashinship and for possesston— 
Court fee. 


A suit for a declaration that the plaintiff is the sajjadana- 
shin of a certain Durga and for possession of the suit properties 
from the defendants falls under S. 7 (v) of the Court Fees Act 
and not under Art. 17 (b) of Schedule II and ad valorem Court 
fees are payable, 36 Mad. 364; 33 Mad. 452; 8 Mad. 516 ; 
19 All. 60 ; 21 All. 212 ; 12 C. L. J. 211 referred to, 

The Advocate-General and K. S. Destkan for Appellant. 

S. Varadachari for the Government. j 

T. S. V. 
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Madhavan Nair, J. 


S. A. No. 433 of 1922. 
12th September, 1924. 


Malabar Law—Karamkozhu tenure—If forfeited by aliena- 


tion— Difference between karamkari and karamkozhu—Ollts of 
lands—E ffect, 


The karaimkozhu tenure in North Malabar is the same as 
karamkart ın South Malabar and is not forfeited by alienation. 
38 M. L. J. 275 and 45 Mad. 397 (F. B.) followed. 


` q . ° . 
Semble :—-Even if alienation works a forfeiture, an otti can- 
not be deemed to be such an alienation 


K. P. Ramakrishna lyer for Appellant. 
V. P. Karunakaran Nambiar for Respondent. 
T. S. V. 


Veukalasubba Rao and 


Jackson, JJ. C. M. A. No, 127 of 1924, 
L5th Septentber, 1924. 


Guardians and Wards dct, Ss. 19 and 25— Ipplication by 
Hindu father lo be appointed or declared guardian of ininor child 
—Maintainability—Child im the custody of maternal relations 
from date of birth—Action if can be taken under S. 25, 


A Hindu father applied under the Guardians and Wards 
Act to be appointed guardian of his minor child which from the 
time of birth was in the custody of its maternal relations. Held, 
though it was never actually in the custody of the father, it 
may be deemed to have been removed fiom his custody when 
the persons in actual possession repudiated his rights to his 
knowledge, and where the Court finds it would be to the beneht 
of the minor to be with the father, it can direct the child to be 
handed over under S. 25, Guardians and Wards Act. 37 ALL. 
578 and 39 Mad. 608 followed, 


Per Venkatasubba Rao, J. :—S. 19 has been badly drafted, 
but it does not deprive a Hindu father of his right to apply to 
be appointed guardian under the Act unless he is unfit to be 
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such. 18 L. W. 173 folld. ; observations in 41 I.A. 314 held to 
be obiter dicta. 

T. V. Venkatrama dAiyar and T. V. Ramanatha diyar for 
Appellant. 

V. Govindarajachari for Respondent. 

T.S. V 


Ramesaim and -Reilly, Jẹ. 


| C. af. P. No, 2153 of 1922. 
161th September, 1924. 


Religions Endowment—Mult stlualed im Cochin State— 
Devaswom ut British Malabar—Udama of latter vested in head 
of mull—Removal of Head by the Cochin Government under a 
State Regulation—If udama of devaswoin ipso facto vested in the 
new Head—Creation of vacancy—Usage. 


The succession to the trusteeship of a Devaswom in South 
Malabar was dependant on the headship of a Matam in the 
Cochin State, and whoever was the head of the matam would 
also be the trustee of the temple. Under a Regulation in force 
in the Cochin State, the Government called upon the head of 
the mutt to submit accounts and a8 it "was not duly complied 
with, action was taken thereunder by appointing a junior mem- 
ber trustee. The latter contended that by this executive act he 
ipso facto became the trustee of the Devaswom also. Held, in the 
absence of proof of usage to the effect that such removal 
created a vacancy in the trusteeship of the devaswom the claim 
was not sustainable. 17 Cal. 3 (P. C.) referred to. 


S. Srinivasa Avangar and T.S. Auantarama Aiyar for 
Petitioner. 


T. R. Ramachandra diyar and N. A. Krishna Aiyar for 
Respondent. 


Ty On V 


45 


Reilly, J. 
10th September, 1924. 
Cr. P. C., S. 162—Differejice between old and new section— 
Evidence Act, ‘Ss. 27, if superseded by S. 162, Cr. P. C, 

. Per Spencer, O. C. J. (Reilly, J. expressing no opinion),— 
S. 162, Cr. P. C., even as amended ın 1923, excludes only 
written statement and not oral statement and does not affect 
the operation of S. 27 of the Evidence Act. 

K. P. Ramakrishna Iyer for Appellant. 


The Public Prosecutor, J. C. Adam, for the Crown, 
T. S. V, 


The Offg. C.J. and ` ‘ . 
R. T. No. 51 of 1924, 


e 
Madhavan Nair, J. 
' S. A. No. 242 of 1922, 
16th September, 1924. 

Malabar Law—Tarwad—Division into branches by partilion 
—Sub-divisson of branches—Extinclion of sub-branch—Property 
on whom devolves, 

Obiler: When a Malabar tarwad splits itself into a number 
of branches and one of such branches further splits itself info 
a number of sub-branches, and one of these sub-branches 
becomes extinct, its property goes to the branch from 
-which it separated last. S: A. No. 1815 of 1911; A. S, No. 261 
of 1919 : 32 Mad. 251; 38 Mad. 48 referred to, 


K. Krishna Menon for Appellants. 
D. A. Krishna Variar for Respondents. 
T. S. V. 


pe e] 


Madhavan Nair, J. 


S. A. No. 251 of 1922, 
16th Seplember, 1924. 


Lease—Grant by a Hindu member—Fresh lease by widow— 
Avoidance of—Effect—Revivor of prior grant— Registration, 

A Hindu granted a lease and subsequent to his death his 
widow granted a new lease on the same terms but without 
reference to the prior lease. At the instance of the reversioners 
the lease by the widow was declared to be invalid. 


Held, the principle of implied surrender arising by the 


taking of a fresh lease did not apply and Courts could import 
NRC 
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an implied condjtion that on the failure or avoidance of the 
later lease, the original lease would revive. English cases 
referred to. 


Where the terms of a lease allowed the lessee to cultivate 
as long as he liked on the payment of annual rent, subject to 
forfeiture for non-payment of rent, the lease is not one forthe 


life of the lessee and does not require registration. 27 Mad. 
143 foll, 


B. Somayya for Appellant. 
T. M. Krishnaswamy Aiyar for Respondents, 
T. S. V, 


Jackson, J. 

C. R. P. No. 524 of 1924, 
16th'Seplember, 1924., ' 

Madras District Municipalilies Act—Rules under—Rr. 7 
(1) and 23 (a)—One of two candidates withdrawing candidature 
by letter—No poll taken—Election petition impeaching letter -as 
forgery—If maintainable. 

Where there are two candidates for a Municipal election 
and as a result of a letter from one of the candidates purporting 
to withdraw his candidature, no poll takes place, he cannot 
maintain an election petition based on the allegation the letter 
of withdrawal was a forgery. Rules 7 (1) and 23, (a) of the 
Election Rules and 45 M. L. J. 23 referred to. 

K. Bashyam Aiyangar for Petitioner. 

K. S. Jayarama Atyar for Respondent. 

T. S. V. 





Ramesam and 
Jackson, J]. ' A. S. No, 97 of 1921, 
17th September, 1924. 
Shipping—Charterparty—Deviation — Vessel overtaken ° by 
storm—Jettison of goods—Vessel stranded at intermediate pori— 
Dantages. 


Where a vessel was chartered to carry goods from Calicut 
to Shar Macala in Arabia, and an advance freight was paid, but 
the vessel went to Marmagoa to pick up a tindal, and was over- 
taken by a storm, as a consequence of which some of the goods 
were jettisoned and the rest unloaded at Karwar, 
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Held, there was a deviation, and the shipowner cannot claim 
exemption for loss of goods by Act of God, and he was liable 
for damages for loss of goods, advance freight for loading and 
unloading charges, and all expenses incurred. 


Maclachlan on Merchant Shipping, p. +73, referred to. 

K. P. Ramakrishna lyer for Appellant. 

Mohamed Ibrahim Saheb and G. Ramakrishna Iyer for 
Respondent. 

T. S, V. 


Venkalasubba Rao and 
Jackson, JJ. ' L. P. A. No. 6 of 1924. 
17th September, 1924, ° 
Appeal—Parinership—Suil for dissolution and accounts— 
Decree for fixed amount-—Appeal by defendant pariners—Death 
of one—Legal representatives not impleadea—E ffect. 


In a suit for dissolution of partnership and accounts, the 
defendants denied partnership, but the Court found against the 
plea and as no accounts were forthcoming passed a decree tor 
a fixed amount against the defendants. The latter appealed 
and during the pendency thereof one of them died but his legal 
representatives were not brought on record, Held, the prin- 
ciple laid down in 31 Cah 487 would not apply and the appeal 
could be proceeded with even in the absence of the heirs of the 
deceased. O, 43, Rr. 4, 20 and 33 referred to. 
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A. Krishnaswami Aiyar and B. Somayya for Appellant. 

L. A. Govindaraghava Atyar and L, S. Viraraghava lyer 
for Respondent. 

TeS V. 





Jackson, J. ] l 

: C. M. P. No. 2221 of 1923, 
18ih September, 1924. j 

Civil Procedure Code, S. 146, O. 1, R. 10 and O. 22, R. 10— 
Suit for partition—Share awarded in trial Court—Reversal mm 
appeal—Transfer of rights pendente lite—Second appeal in forma 
pauperis—Death of appellant—Transferee if can continue appeal. 


In a partition suit a person got a decree for his share of 
the joint properties, but the decree was reversed in appeal. 
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Pending the @ppeal he transferred his rights to another. He 
then filed a second appeal in forma pauperis and-died during the 
pendency of the same. The transferee then applied to come on 
record and continue the appeal. Held, (1) he was not entitled 
to do so in forma pauperis, and (2) neither S. 146 nor O, 1, 
R. 10 nor O. 22, R, 10 applied to the case and the traneferec 
could ‘not continue the appeal. 44 Mad. 919 at 928, 932; 
(1924) M. W. N. 62 referred to. 


N. Chandrasekhara Atyar for Petitioner. 
M. S. Venkatranta Atyar for Respondent. 
T.: S. V; 


Devadoss, J. 
S. A. No. 582 of 1922. 
18th September, 1924. 


Evidence—Admissibility—Hearsay evidence— Will alleged lo 
be lost—Person wiih whom original deposited alive — Not examined 
— Witness speaking lo hearing it from such person. 


In a suit for possession as reversioner, the defence pleaded 
an adoption in pursuance of an authority contained in a will. 
The will was impugned as forgery and the defence putin a 
registration copy alleging the original had been burnt. The 
person with whom the will was deposited though alive and 
summoned to give evidence did not appear. Another witness 
deposed that the abovementioned person told him the will was 
burnt in a fire, Held, it was hearsay and not admgssible to 
prove the loss, Taylor on Evidence, para. 430 referred to, not 
followed. 

C. Rama Rao for Appellant. 

P. Vallabachary for Respondent. 

T. S. V. 
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Devadoss, J. ° 
S. A. No. 292 of 1921. 
17th September, 1924. 
Appeal—Devaswom—All uralars party appellants—Death 
of one—Legal representative not brought on record—Efeci—C. P. 
Code, O. 22, Rr. 3 and 10. 


Where in an appeal relating to a Devaswom ın Malabar, all 
the uralars thereof are party appellants and during the pendency 
of the appeal one of them dies and his legal representatives are 
not brought on record, the appeal cannot be proceeded with, as 
all trustees must be parties. 15 L. W. 285 followed. In such a 
case the rule applicable is O. 22, R. 3 and not under O. 22, 
R. 10. 25 Bom. 363 distinguished. 


C. V. Anantakrishna Aiyar for Appellants. 
D. A. Krishna Variar for Respondents. 
TS V: 


Ramesam and 


Jackson, JJ. ! A. S. No. 363 of 1920. 
19th September, 1924. 


Landholder and ryot—Land Acquisition Act—Compensation 
for land on the basis that land is fit for building purposes—E tcess 
compensation over value as agricultural land—Right of ryot to 
Share in such excess compensation. 


Where agricultural land in a Zemindari acquired ‘under 
the provisions of the Land Acquisition Act is valued on the 
basis that it is fit for building purposes and its value as building 
land is in excess of its value as agricultural land, the landholder 
is entitled to share the excess value along with the ryot. 42 
Mad. 644 considered. 


V. Govindarajachart for A. Krishnaswami Aiyar for Appel- 
lant. 

The Government Pleader and P. Satyanarayana for P. Soma- 
sundaram for Respondents. 

C. A. S. 

Madhavan Nair, J. 
S. A. No. 404 of 1922. 
19th September, 1924. 

Limitation Act, Arts. 137, 138—Auction sale—Purchaser— 
Suit for possesston—Properly alienated pending attachment—E ffect 
—Limitation—Civil Procedure Code, S, 64, 
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During the pendency of an attachment the judgment- 
debtor mortgaged the properties giving possession to the mort- 
gagee, The purchaser sued for possession and redemption more 
than 12 years after the purchase. Held, under S. 64, C. P. Code, 
the alienation being one made pending attachment was void. 
44M. L. J. 80 and 36 I. C. 511 explained. 42 Mad. 322 and 
29 Cal. 154 (P.C.) followed ; but whether under Art. 137 or 
Art. 138, Limitation Act, the suit was barred. 


K. Bashyam Aiyangar and S. Krishnasamy Aiyangar „for 
Appellant. 


T. V. Muthukrishna diyar for Respondent. 
TSV. 





Madhavan Nair and 


Jackson, JJ. C. M. S. A. No. 39 of 1923. 
22nd September, 1924. 


Civil Procedure Code, S.47 and O. 21, R. 2—Agreement prior 
to decree not to execute same in certain events—Plea in exe- 
cution—If allowed. 


An agreement prior to decree not to execute the decree 
that may be finally passed in certain events can be pleaded in 
defence when execution is taken out and the Court is bound to 
consider the question of the agreement on the merits. 4+0 Mad. 
233 (F.B.) ; 8 L.W. 205 ; 37 M.L.J. 356; 19 L.W. 27 followed. 
43 Mad. 725; 14 L.W. 317 distinguished. 


K. V. Sesha Atyangar for Appellant. 
C. Veeraraghava Aiyar for Respondent. 
T. S. V. 


greg eed 


Devadoss, J. 
' S. A. No, 76 of 1922. 
23rd Sepiember, 192+, 
Negotiable Instruments Act, S. 87—Promissory note—Material 
alleration--What amounts to—Mark of one execulant put without 
his permission—E ffect—Decree if can be granted against other 


execulant. ° 


In a suit on a promissory note against two defendants it 
was found that one of them alone signed it, but that the mark of 
the other was affixed without his permission afterwards. Held, 
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in the absence of any intention to cheat or deprive the second 
executant of any property, there was no bar to the passing 
of a decree against the first defendant alone. S. 87 of the Nego- 
tiable Instruments Act did not apply and it is only where a 
person enters into a contract on the stipulation that some one 
else, also is to be a party thereto that it is unenforceable 
against him when the other person does not actually join. 
The alteration was held not to amount toa “ material altera- 
tion” within the meaning of S. 87. 33 Cal. 812; 26 M. L. J. 
257; C. R. P. 601 of 1912 distd.; (1892) 2 Q. B. 724; 98 E. R. 
1120 referred to. j 


The Advocate-General for Appellant. 


T. V. Muthukrishna Atyar and A. Swaminatha diyar for 
Respondents. 


T. S. V. 
Wallace, J. 
~ C. R. P. No. 590 of 1920. 
24th September, 1924. 

Civil Procedure Code, O. 22 R. 10—Applicability—Suit for 
redemption by stani—Death of stani—Melcharthdar from suc- 
cessor—Application to come on record as plaintiff—If maintain- 
able. 


Pending a suit for redemption, the plaintiff who was a 
stani died. His successor did not apply to come on record as 
plaintiff, but granted a melcharth to the petitioner with power 
to carry on the litigation. The latter applied to be added as 
party plaintiff. Held, O. 22 R. 10, C. P. Code, applies only to 
an assignee from the plaintiff and therefore the petitioner could 
not be added as party to the suit. 39 Mad. 884 followed. 

K. P. Krishna Menon for K. P, M. Menon for Petitioner. 

K. B. Venkatachala Aiyar for C, V, Anantakrishna diyar 
for Respondent, 

T. S. V. 


Madhavan Nair, J. 


Ce a a 


S. A..No. 303 of 1922., 
25th September, 1924. 
Limitation Act, Arts. 97, 83—Agreemeni to enter satisfaction 
—Fathure—Application to enforce—Dismissal of—Realisation in 
execution afresh—Suit for refund—Limutation. 
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A mortgage decree having been obtained by the eldest of 
three brothers forming a joint family, the younger brothers re- 
presented to the mortgagor that that debt had been allotted to 
them on partition. The decree amount was paid to them, and 
a receipt obtained. The judgment-debtor applied to have satis- 
faction entered, but on objection by the real decree-halder 
(eldest brother) the application was dismissed. Thereafter the 
latter realised the amount in execution and the judgment-debtor 
sued the brothers for refund of amount originally paid. Held, 
the suit tell under Art. 97, Limitation Act, and the period of 
three years would run from the date of dismissal of the applica- 
tion to enter up satisfaction and not from the date when the 
amount was realised again. 43 M. L. J. 721; 46 Cal. 670 
followed. ° 


S. Doraisamy Atyar for Appellant. 


S. Ranganatha Aityar and A. V. K. Krishna Menon for 
Respondent. 


T. S. V. 
Devadoss, J. 
S. A. No. 482 of 1922. 
25ih September, 1924. 


Decree—Setting aside of—Natyre .of fraud to be proved— 
Facts false to the knowledge of plaintiff—lIf sufficient. 


The fact that a plaintiff in a suit obtained a decree on the 
basis of facts which he knew to be false is not sufficient to 
have the decree set aside on the ground of fraud. In order to 
set aside a decree on the ground of fraud, the aggrieved party 
must prove that fraud was practised on the Court. 10 Ch. D. 
327; 21 Cal. 612; 561. C. 270 followed; 38 Cal. 936 not 
followed ; 14 C. W. N. 695; 18 C.W.N. 447; 41 Mad. 843 
(F.B.) referred to. 


C. S. Venkatachari for Appellant. 
B. Somayya for Respondent. 
LON: 
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Jackson, J. 
C. R. P. No. 232 of 1923. 
18th Sepiember, 1924. 


Religious Endowments Act, S. 10—Filling up by the District 
Judge of vacancy in the Devastanam Commitlee—No members of 
the Committee in existence owing to death, resignations and 
remdval—Validity of appointment.. 


Some members of the Madura Devastanam Committee, 
which consisted of five persons, were removed from office by 
the District Court, and of the remainifig members, one died 
and the other resigned the office. The two vacancies caused by 
death and resignation remained unfilled for a period of three 
months, as there was no member of the Committee function- 
ing to take steps to fill up the vagancy. The District Judge 
himself filled up the vacancies without ordering an election. 
Held, on revision against the order of the District Judge, that 
the District Judge was entitled under S. 10 of the Religious 
Endowments Act to make the appointments, though the non- 
filling of the vacancy was due to no default on the part of the 
Committee members. 

F. S. Vaz for Petitioner. 

T. M. Krishuaswami Aiyar and B. C. Seshachala Lyer for 
Respondents. 

C. A. S. 


Devadoss, J. 
S. A. No. 460 of 1922. 
30th September, 1924. 


Deed—Construction—Mortgagee’s covenant with mortgagor 
—Payment of rent in kind—Money value fixed—Redemption— 
Market value at the date of redemption to be taken. 


A mortgagee eovenanted to hold the mortgage properties 
under the following terms :—‘ Out of the annual rent of 33 
paras of paddy after deducting the interest due under the 
mortgage 30 paras of paddy equivalent in value to Rs. 22-8-0 
is to be paid. If arrears of purappad are allowed to accrue, 
the value of the same at 12 annas per para may be set off 
against my mortgage amount.” Held, the contract was primari- 
ly one for payment in kind and in default the mortgagee at the 
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time of redemption was bound to pay its value at the market 
rate and not at°12 annas as fixed in the deed. C. R. P. 357 
of 1921 followed. 

P. Govinda Menon for Appellant. 

A. R. Sundara Atyar for Respondent. 

T. S. V. 


Ramesam and 
Jackson, JJ. ' A. S. No. 136 of 1922. 
Ist October, 1924. 

Action on domesit judgment—Action whether and when 
mainlainable—Civil Procedure Code, S. ¢+7—Limttation. 

Where in a suit for dissolution of accounts of a partner- 
ship, in regard to sums alleged to be due from one of the 
partners, the Court instead of directing an account of the same 
to be taken in the partnership action and passing an executable 
decree in favour of the other partners merely declared the 
liability of the partner and directed the Receiver in the action 
to recover it by suit from the partner who was liable to make 
good the amount, held, (1) in the circumstances the judgment 
itself must be taken to create fresh rights and obligations 
between the parties; (2) the English Common Law rulethat an 
action can be filed on foot of a domestic judgment is applicable 
to India in cases of judgments and decrees not affected by 
S. 47 of the Civil Procedure Code ; (3) the limitation for such 
action commences from the date of judgment and Art. 122 
applies to the case. 

A. Krishnaswamt Atyar and M. Patanjali Sastri for 
Appellant. 

K. Bhashyam Aiyangar and P. J. Kuppanna Rao for Res- 
pondent. 

C. A. S. 





Wallace, J. 
C. R. P. No. 1086 of 1923. 

ist October, 1924. 

Court Fees Act, S. 7 (iv) (b)—Joint family—Suit for partition 
—Share not denied—Constructive possesston—Nature of—Test. 

The plaintiff filed a suit for partition againsf his father 
and brothers alleging the properties were in the ‘management of 
the defendants and that he was entitled to a share. There was 
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no specific allegation that he was in joint possession and he 
gave his own valuation for the relief under S. 7 (iv) (b), Court 
Fees Act. Subsequent to the filing of the plaint, the defendants 
had admitted plaintiff’s right to a share, but it was evident that 
they were not giving his share of the profits to the plaintiff. 
Held, as plaintiff’s rıght to a share was not denied he was in 
constructive possession through the manager of all the family 
properties and S. 7 (iv) (6) would govern. For the purposes of 
the section constructive possession is quite as good juridical 
possession as actual physical possession. The test to find out 
whether a particular person is in possession of joint family 
property is to see if limitation can be said to run against him 
in favour of those in possession so as to bar his title. 21 M. 
L. J. 21 (F.B.) followed. ° 


T. M. Krishnaswami Aiyar and S. Anantarama Aiyar for 
Petitioner. 

S. Rangachari for KE. R. Rangaswami Aiyangar for Respon- 
dents, 

T. S. V. m 


Jackson, J. 
Cr. R. C. No. 184 of 1924. 

Zud October, 1924. 

Madras District Municipalities Act V of 1920—Conviction 
Jor disobedience of notice: under S. 219 (1)—Whether Court can 
interfere with Chairman's discretion—Reviston against acquittal. 

The accused was convicted for disobedience of a notice to 
remove a dangerous tree under S. 219 (1) of the Madras 
District Municipalities Act. On appeal the appellate Court 
considered the question of the dangerous condition of the tree 
and came to the conclusion that it was not dangerous and 
acquitted the accused. Held, the appellate Court could not go 
into the merits of the notice. The Court should only be satis- 
fied that the notice was neither unlawful nor ultra vires. Ina 
case where the appellate Court improperly entered into that 
question and acquitted the accused the High Court would 
interfere in revision, 

P. V. Rangaram.tor Petitioner. 

B. Jagannadha Das for Accused. 


The Public Prosecutor on behalf of the Crown. 
C. A. S. 
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Devadoss, J. 
: S. A, No. 837 of 1922. 
3rd October, 1924. 
Deed—Construction-—Maintenance—Paddy fixed-—Price in 
lieu of—If market value can be claimed, 


A maintenance deed provided for a certain measure of 
paddy being paid every year and in default the price théreof 
at a certain fixed rate per measure. On default the grantee 
sued for the price of the paddy at the market rate then prevail- 
ing. Held, he was only entitled to the rate fixed in the deed. 
47 Cal. 133 followed ; C. R. P. 357 of 1921 and S. A. 460 
of 1922 (47M. L. J. Notes of Recent Cases, page 57) dis- 
tinguished, 

K. Ramanath Shenai for Appellant. 

K. B. Venkatachela Aiyar for C. V. Anantakrishna Aiyar for 
Respondent. 

T.S. V. ——- mae 

Devadoss, J. ' 
S. A. No. 688 of 1921. 
8th October, 1924. 

Land Acquisition Act, Ss,3 (f) and 6 (3)—Acquisition of 
house! sites for Panchamas—If a public purpose—Declaration of 
Governmenit—lIf conclusive—S. 6 (3) if ultra vires. 


The acquisition of house sites for Panchamas isa “ public 
purpose ” within the meaning of the Land Acquisition Act. 9 
Ch. A. 423 ; 2 H.L. 443 ; 7 Q. B. D. 505; 13 Bom. L.R. 1097; 
(1919) A. C. 641 referred to. 

When the Government makes a declaration under S. 6 (3) 
that the acquisition is for a public purpose, it does a certain 
act which it is authorised to do under the Act and it is not 
open to the Municipal Courts to question the same. 4 Cal. 172 
(P.C,) ; 1 Bom. 367 (P.C.) followed ; powers of Indian legis- 
lature considered, 

S. 6 (3) is not new but occurs in prior enactments. It 
does not take away any right of suit which a party has in respect 
of any act by which he feels aggrieved and is not ultra vires of 
the Indian legislature. 40 Cal. 391 ; 39 Bom. 279 ; 32 Cal. 605, 
referred to. 

S. Muthiah Mudaliar for Appellant. 

The Government Pleader for Respondent. 

Tedn Vs — 
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Devadoss, J. 
S. A. No. 831 of 1921, 
8th October, 1924. 

Evidence Act, S. 92—Sale deed—Statemeni that there is no 
encum brance—Knowledge of encumbrances—Oral evidence as to— 
ädmissibility. 

A statement ın a sale deed that there are no encumbrances 
over the property is not one of the terms of the contract and 
where oral evidence is sought to be let in that the recital of 
no encumbrance was put in because the existence of the 
encumbrance was disclosed to him and he undertook to 
discharge it himself, 5. 92, Evidence Act, is not a bar. 38 Mad. 
514; 20 Bom. 529; 17 I. C. 43 referred to. 

C. S. Venkatachari for Appellant. 

S. R. Muthusami Aiyar for Respéndents. 

T-S: V. 





Ramesam and 
Jackson, JJ. C. M. A. No. 245 of 1924. 
8th October, 1924. 

Morigage—Preliminary decree in respect of two securilies— 
Payment of certain sum—A bsence of appropriation—Final decree 
—Agreement to postpone execution and pay higher rate of interest 
—Accesstons to security—Rights to—Higher rate if enforceable by 
suit or in execution. 

After the passing of a preliminary decree for sale in respect 
of two limited securities, a certain sum was paid generally 
towards the decree amount, neither party appropriating it 
towards either security in particular. After the passing of the 
final decree, an agreement was recorded under O. 21, R. 2 that 
for a specified {ime no execution was to take place, but that the 
debtor was to pay a higher rate of interest. Held, (1) the higher 
rate was enforceable in execution and not by way of a separate 
suit, 2 I. A. 219 followed; (2) the amount paid after the 
preliminary decree could not be proportionately apportioned 
as between the two securities; and (3) all accessions to the secu- 
rity could be sold in execution of the decree. 

The Advocate-General and T. M: Ramaswamy Atyar for 
Appellant. 

S: Varadachari and M. Balasubramania Mudaltar for 
Respondent. 

TSV: 
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Raimesam and 
Jackson, JJ. A. S. No. 148 of 1922. 
9th October, 1924. 


Limitation Act, Art. 62—Hundi collections—Permanent lease 
—Suit to set assde—Dismissal by trial Court but allowed in appeal 
—Suit for collections during pendency of prior suit—Cause of 
aciton. 


A suit by two worshippers of a temple to set aside a 
permanent lease of Hundi collections granted by the Temple 
Committee in favour of the archakas was dismissed by the 
District Munsif. In Second appeal a Receiver was appointed 
to make the collections and finally the High Court set aside the 
lease. The Trustees then brought a suit within three years of the 
High Court decree but more than 3 years after the decrees of 
the Courts below for recovery of the amounts collected by the 
archakas from the date of the prior suit up to the appointment 
of a Receiver by the High Court. Held, (1) the cause of action 
arose when collections were made and Art. 62, Limitation Act, 
would apply ; (2) the right to sue for the collections was not 
suspended till the date of the High Court decree as the decree 
in the prior suit was merely declaratory. L. R.3 P. C. 465; 
23 M. 306 ; 10 M. I. A. 203 ; 11 All. 47 distinguished. 


Worshippers of a temple are not its representatives for the 
purposes of S. 11, C. P. Code. 


The rule of principal and dependant decrees stated. 46 
Mad. 895 (P.C.) ; 12 L. W. 334 referred to. 


T. M. Krishnasami Atyar for The Advocate-General and 
P. J. Kuppanna Rao tor Appellant. 


S. Varadacharit and N. C. Vijiaraghavachari for Respond- 
ents. 


P:S. V. —— — 


Ramesam and 
Jackson, Jj]. C. M.A. No. 76 of 1923. 


9th October, 1924. 
Morigage—Prior and subsequent—Sale and purchase by prior 
mortgagee of portion of property in execution of small cause decree 
—Subsequent suit by prior morigagee on his mortgage—Sale of 


rest of property—Later suit by putsne mortgagee—Righis of 
parties. 
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Three items of properties were mortgaged to A and B in 
succession. A purchased two ofthe items in. execution ofa 
small cause decree against the mortgagor. He then brought 
a suit on his mortgage for the sale of the third item impleading 
B in the suit and obtained a decree for sale for the balance due 
to him after giving full credit for the proceeds realised by the 
sale,of the first two items. B thereafter sued on his mortgage 
for sale of all the items subject to the first mortgage. Held, the 
effect of A’s decree was to regard the first two items as having 
been sold free of the second mortgage and as regards the third 
item, B’s right was only to the surplus sale proceeds, if any, 
and the suit was not sustainable. 24 All. 429 (P. C.) followed. 
(1918) M. W. N. 902 explained and distinguished. 

K. Bhashyam Aiyangar and K. Narasimha Atyangar for 


Appellant. E 
K. Balasubramanya diyar for Respondent. 
T. S. V. — 





The Offg. Chief Justice 
and Srinivasa Iyengar, J. C. M. P. No. 3169 of 1924. 
10th October, 1924. 

Civil Procedure Code, S. 110— Leave to appeal—Company— 
Winding up—Petsttion by secured creditor—Security for more 
than Rs. 10,000—Subject-matter of appeal. 

Where a secured creditor, whose security was for more 
than Ks. 10,000, applied €or the winding up of a limited 
company on the ground it was unable to pay its debts, the 
subject-matter of the appeal for the purpose of S. 110, C. P. 
Code, must be deemed to be more than Rs. 10,000, and hence 
wherethe High Court reversed the decision of the Court below, 
leave to appeal to the Privy Council must be granted. 

T. R. Ramachandra Aityar, S. Srinivasa Atyar and 
V. C. Gopalarainam for Petitioners. 

A. Krishnasami Aiyar (K. Kameswara Rao with him) for 
Respondents. 

T. S. V. 


The Offg. Chief Justice, 


Kumaraswami Sasirt 
and Krishnan, JJ. C. M. P. No. 2880 of 1923. 


13th October, 1924. j 


Civil Procedure Code, S. 153—Appeal against dead respond- 
eni—Amendment of cause tille—If to be allowed—Procedure. 
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1 Where at the time an appeal is presented the respondent is 
dead, the Court has power under S. 153, C. P. Code, to allow 
the appellant to amend the cause title. In such a case the 
Court should not dismiss the appeal but allow an amendment 
and if at the time of amend ment the appeal is out of time to 
consider if there is reasonable ground for excusing the delay. 
The decision of Ramesam and Wallace, JJ. in C.M.P. No. 2807 
of 1923 followed ; 45 M. L. J. 231 overruled. 

K. N. Rajyagopala Sastri for B. Satyanarayana for Peti- 
tioner. 


P. Baptraju for Respondent. 
T. S. V. 


K 





Ramesam and Odgers, JJ. 


13th October, 1924. 


Limitation Aci, Ari. 125—Hindu widow—Sham mortgage— 
Decree and purchase by mortgagee—Suit for declaration of in- 
validity—Limitation. 


L. P. A. No. 26 of 1924. 


„A Hindu widow in possession of her husband's estate 
executed a sham mortgage and the mortgagee sued on the same, 
obtained a decree for sale and purchased the same. The pre- 
sumptive reversioner filed a suit for declaring the mortgage 
and sale invalid, within 12 years of the date of the sale but 
more than 12 years after the mortgage. Held, reversing the 
decision in 19 L. W. 564 the suit was barred under Art. 125, 
Limitation Act, as the cause of action arose on the date of the 
mortgage and not on the date of sale. 


N.S. Rangasami Atyangar for Appellant. 
M. S. Vaidyanatha Aivar for Respondent. 
T. S. V. 
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The Offg. Chief Justice, | 
Kumaraswami Sastri 


and Krishnan, JJ. R. C. No. 6 of 1924. 
15th October, 1924, 


Stamp Act, S. 2 (16) and Sch. 1-A, Arts. 4 (c) and 30—d gree- 
ment—Construction—Lease or license—Siamp duty. 

An agreement was entered into between the South Indian 
Railway Co. and the Chairman, Chidambaram Municipality, for 
the purpose of allowing the latter to stock coal in the Railway 
premises. The Municipality was throughout described as the 
licensee and some of the conditions were that the licensee was 
to use the land subject to such rules, regulations and bye-laws 
as may be made by the Company, that the licensee was not to 
erect any building thereon orstore goods other than his own, 
that the licensee was to allow the Railway Company free access 
at all times, that the licensee was to pay Rs. 74 per month or part 
of a month for a plot 100 ft. by 25 ft., that he was not to transfer 
or sub-let and there was a clause that “ nothing in this license 
should be construed to create a tenancy in favour of the 
licensee.” Held, the agreement was not a lease as defined in 
S. 2 (16), Stamp Act, and hence not liable to be stamped urfder 
Art. 30, Sch. 1-A, but fell under cl. 4 (c) of Sch. I-A as an 
agreement not otherwise provided for, 

S. S. Ramachandra Atyar for Railway Company. 

The Government Pleader for the Crown. 

TS Vi 


The Offy. Chief Justice, | 


Kumaraswams Sastrt 
and Krishnan, JJ. Cr. R. C. No. 937 of 1923, 


16th October, 1924. 


Criminal Procedure Code, S. 145—Order under—Revision 
agatnst--Power of High Court to award costs. 

In a revision petition against an orderunder S. 145, Cr. P. 
Code, the High Court has no power to award costs to the suc- 
cessful party. 45 Mad. 913 (F. B.) and 39 Cal. 157 referred to. 

A. Krishnasami Atyar and K. Balasubramama Atyar 
for Petitioner. 

V. L. Ethiray and A. Srirangachariar for Respondents, 

R. N. Aingar for Public Prosecutor for the Crown. 

TeS: V 
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Madhavan Nair, J. 
C. M. P. No. 873 of 1924. 


16th October, 1924. 


Insolvency—Suit by unsecured credtior for money due—Defend- 
ani becoming insolvent pendente lite—Official Recetver—If can 
be impleaded—Civil Procedure Code, O. 1, R. 10 and O. 22, R. 10 
—I} applicable. 


Where during the pendency of a suit by an unsecured 
creditor for moneys due to him from the defendant, the latter 
becomes an insolvent,ethe Official Receiver cannot be impleaded 
as an additional defendant or substituted in the place of the 
insolvent either under O. 1, R. 10 or O. 22, R. 10. 25 Mad. 406; 
22 Cal. 259; 1 B. H, C. R, 251 followed. 


G. Krishnaswamt Atyar and R. Swaminatha Atyar for 


Petitioner. 
N. Kunchidapaiham Atyar for Respondent. 


Ty. Su Vs 


Srinivasa Aiyangar, J. 
C. R. P. No. 513 of 1924. 
20th October, 1924. : 


Practice—Pleader undertaking not to examine fresh witnesses 
—Application to issue process —Dismissal—Propriety of. 

During the early stage of atrial, the pleader for a party 
gave an undertaking that he was not going to examine any 
witnesses other than those who were called before a Commis- 
sioner. He subsequently applied for issue of processes for 
certain witnesses which was adjourned a number of times and 
finally dismissed on the ground it was contrary to his under- 
taking. Held, an opportunity should have been given to him to 
examine such witnesses, as he has a right to put before the Court 
such evidence as he thinks necessary. The practice prevailing 
in the mofussil Courts of taking undertakings from pleaders and 
fixing them to it later on, condemned. ° 

C. S. Venkatachari for Petitioner. 

K. V. Krishnasami Aiyar for Respondent. 

T. S. V. 
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Devadoss, J. ° 
S. A. No. 773 of 1923. 
Zist October, 1924. 


Morigage—Prior and subsequent—Suit by prior mortgagee— 
Pussne mortgagee not impleaded—Sale—Surplus sale proceeds— 
Nature of—Rights of puisne mortgagee. 

‘Where a prior mortgagee brings a suit on his mortgage 
without impleading the puisne mortgagee and brings the pro- 
perties to sale and after satisfying his own decree, some portion 
of the sale proceeds still remain, the puisne mortgagee can elect 
to proceed against such surplus and is not bound to bring the 
property to sale again. Such surplus sale proceeds partake of 
the nature of substituted security against which he can proceed, 
and a simple bond creditor who hag drawn out such proceeds 
prior to the puisne mortgagee’s suit can be compelled to refund 
the same. 41 Cal. 654 (P. C.); 43 All. 268; 18 Bom. 684; 21 
Cal. 70 followed; 40 Mad. 77; 33 Cal. 878; 30 Cal. 59 
referred to. 

Where the contest in the High Court is between the auction 
purchaser and the simple bond creditor as to the nghts of the 
puisne mortgagee, the Court can under O. 41, R. 33 pass a 
decree in favour of the puisne mortgagee though he has not 
appealed or filed memorandum of objections. 

S. Varadachari for K. S. Jayarama Atyar for Appellant. 

K. V. Krishnasami Aiyar, V. Rajagopala diyar, P. V. 
Krishnasami, T. Krishnasami Atyangar and S. Sundararaja 
Iyengar for Respondents. 

T. S. V. — — 

Srinivasa Aiyangar, J. 
' C. R. P. No. 78 of 1924. 
21s? October, 1924. 

Civil Procedure Code, S. 10-—Scope of—Matter in tsstse— 
What is—Some issues alone common—Importance of tssue—Slay 
if caw be granted—lIniention of Legislature. 

In order that S. 10, Civil Procedure Code, may apply, it is 
not enough if some of the issues, however important they may 
be, are common to both the suits. 15 L. W. 646 followed. The 
words “‘ matter in issue ” refer to the entire subject-matter of 
the suits. Intention of the Legislature referred to. 

T. S. Viswanatha Atyar for Petitioner. 

C. T. Govindan Nambiar for Respondent. 


T. S, V. 
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Devadoss, d. 
S. A. No. 148 of 1922, 
22nd October, 1924. 

Civil Procedure Code, O. 6, R. 17—Amendment of plaini— 
Appeal—Deliberate omission to amend tn trial Court—New issues 
and fresh evidence. : 

An amendment of plaint will not be allowed in appeal if it 
is found that the plaintiff deliberately omitted to amend in the 
trial Court, and especially if such amendment changes the cause 
of action thus necessitating new issues and fresh evidence. O.:6, 
R. 17 would not apply to such a case. 

The plaintiff sued for possession alleging that reversion to 
the property had opened to his father after the death of the last 
female owner. During the’trial it turned out that he died even 
in her life-time but still the plaintiff did not care to amend his 
plaint. Held, he should not be allowed to amend the plaint 
during the stage of appeal. 

S. Srinivasa Atyar for Appellant. 

P. G. Krishna Atyar for Respondent. 

T. S. V. 


Venkatasubba Rao and 


Srinivasa Atyangar, J]. C. M. P. No. 3376 of 1924. 
22nd October, 1924. ° 


Civil Procedure Code, O. 45, R. 7—Security for cosis— 
Immoveable property—Granting of certificate—What 1s—Appli- 
cation when to be made. 

An application that immoveable property may be taken as 
security for costs under O. 45, R. 7 in an appeal to His Majesty 
in Council should be made at or before the granting of the 
certificate. The certificate is granted when the Court passes 
the order granting leave to appeal and not when the formal 
certificate is drawn up by the High Court. ° 


T. R. Ramachandra Aiyar and S. Srinivasa Aiyar for 
Petitioner. 


C. V. Anantakrishna Atyar and K. B. Venkatachela Aiyar for 
Respondent. 


T. S. V. 
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Venkatasubba Rao, J. 
S. A. No. 572 of 1922. 
22nd!'October, 1924. 
Hindu Law—Widow—Alienation fifty years old—Recital in 
docuiment— Admission of plants ff. 


A widow in possession of her husband’s property sold 
some properties in 1870 and the sale deed contained a recital 
that it was for the discharge of her husband’s debts. The 
debfs were not specified nor was there any other proof of the 
the same. In a suit by a son of the last otvner’s divided brother 
to contest the alienatién more than 45 years afterwards, he 
admitted that no part of the property that fell to his father’s 
share on partition came to him. e Held, the admission taken 
along with the recital of 1870 is sufficient to prove necessity. 


The.tendency to lay undue emphasis on the qualifications 
to the beneficial principle laid down in 44 Cal. 186 as regards 
ancient alienations, which should be liberally applied, 
deprecated. 


G. Lakshmanna for Appellant. 
K. Ramamurthi for Respondent. 


TSV: 
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Devadoss, J. 
S. A. No. 1430 of 1922. 
22nd October, 1924. 

Indian Succession Acit—Suit by husband for properties of 
deceased wife—Defence of will in favour of another—Probate not 
taken—E ffect—Nature of suit—Provincial Small Cause Courts Act, 
Sch. II, Art. 28. 

The husband of a deceased Christian lady sued for the 
recovery of moveables left by her. The defendant set up a will 
by the deceased in favour of a third party. Held, the will could 
be relied on even in the absence of probate. The suit fell 
within Act. 28 of Sch. If of the Provincial Small Cause Courts 
Act and hence not being of a small cause nature, there would 
be a second appeal even where the moveables were worth less 
than Rs. 500. 

P. Somasundaram for Appellant. 

V. Suryanarayana for Respondent. 

T. S. V. 
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Odgers, J. 
S. A. No. 1122 of 1922. 
22nd October, 1924. 


Limitation Act, Arts. 44 and 144—Ahenation by guardian 


of minor—Suti to set astde more than three years afler majortity— 
Bar. : 


A suit’ by a minor to set aside an alienation by his guardian 
filed more than three years after attaining majority is barred, 
under Art. 44 which governs. 40-M. L. J. 475; 41 Mad. 102; 
31 I. C. 811; 28 Mad. 423 followed; 7 M. L. J. 131; 14 Mad. 
26 not followed. 


M. Ramachandra Rao for Appellant. 
o 
V. Suryanarayana for Respondent. 


TeS: V: 


Venkatasubba Rao, J. 
S. A. No. 1530 of 1922. 
23rd October, 1924. 


Limitation Act, Arts, 139, 144—Lease—Holding over—Non- 


payment of rent—Representalive of lessece~—Transfer of Property 
Act, Ss. 111 and 116—Effect of—Evidence Act, S. 116—Estoppel. 


In a suit in ejectment filed in 1918 ıt was found that the 
defendant’s father was holding under a lease which expired in 
1902, that thereafter either the defendant or his father were in 
continuous possession without paying any rent and that no 
overt act had been done from which a continuance of the ten- 
ancy could be presumed. Held, (1) the lease having expired 
under the provisions of Ss. 111 and 116,;T.P. Act, Art. 139 Limi- 
tation Act, applied to the case and not Art. 144; (2) Art. 139, 
applies not only to the lessee but to his legal representative 
also; and (3) under S. 116, Evidence Act, the tenaht was 
estopped from denying the title of the landlord; 33 Mad. 
260; 26 C. W. N. 722 followed. 31 Mad. 163 dissented 
from. 


A. C. Shanmuga Nainar for Appellants. 


N. A. Krishna Atyar and K. Venkateswara Atyar for Res- 
pondents. 


Tse V. 
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Devadoss, J. 
S. A, No. 1139 of 1922, 
23rd October, 1924. 
Morigage—Suit by sale for usufructuary morigagee—Final 
decree—Sutt for redemption by person claiming under morlgagor 
—If barred. 


An usufructuary mortgagee brought a suit for sale on a 
personal covenant in the deed, and the decree amount not being 
paid in time, a final decree for sale was passed in 1914. The 
mortgagee did not take any further Steps but remained in 
possession. In 1920 a person claiming the rights of the 
mortgagor (a puisne mortgagee pendente lite who obtained a 
decree on his mortgage and becames the purchaser at the Court 
sale) filed a suit for redemption against the usufructuary 
mortgagee. Held, the suit was not barred by res judicata. 99 Mad. 
896 dist. on the ground that the decree in that case was not 
executable by the mortgagor, whereas a decree for sale under 
O. 34, R. 5 is not capable of execution at the instance of the 
mortgagor. 

C. S. Venkatachart for Appellant. 

T. L. Venkatrama Aiyar for Respondent. 


T. S. V. 





Srinivasa Aiyangar, J. ) 
C. R. P. No. 696 of 1925. 
24th October, 1924. 

Madras Local Boards Act (XIV of 1920), Sch. X R. 15 (3) 
—Date fixed by Taluki Board President—Meetsing adjourned 
for want of quorum—Election of President on the adjourned date 
—Validity—Madras Act II of 1922—Taking seat—\Vhat 1s. 

Under R. 15 (3) of Sch. X of ithe Local Boards Act, the 
President of the Taluk Board fixed a day for the election of 
the Union Board President. For want of a quorum the meeting 
was adjourned to a subsequent date on which day the election 
was held. Held, it was invalid. The expression “taking his 
seat” in Madras Act II of 1922, S. 2 (1) means entering on the 
duties of his Office. 

B. Jagannath Doss for Petitioner. 

P. Somasundaram for Respondent. 


T S. V, 
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Venkatasubba Rao, J. 
S. A. No. 813 of 1922. 
24th October, 1924. 


Part-performance—Doctrine of—A pplicability—Family settle- 
ment, 


In a joint family consisting of a person, his sister and her 
sons, there were disputes due to the last named persons setting 
up rights to the property on the basis of an illatom adoption 
and in settlement of the disputes the brother executed a deed 
in favour of his sister and gave her possession of the properties 
mentioned therein, but the same was not registered. Held, on 
the doctrine of part performance, he could not afterwards sue 
to recover the same. 42 Cal. 801; 39 Mad. 509 ; 46 Mad. 919; 
18 A. L. J. 877 followed. 


P. Somasundaram for Appellant. 
Y. Suryanarayana for Respondents. 
ae Oe Vi 


Srinivasa Aiyangar, J. 
C. R, P. No. 704 of 1923. 
24th October, 1924. 


Madras Local Boards Act (XIV of 1920), S. 55—Member of 
village panchayat—If an Honorary Magistrate—Disqualification 
for election—Madras Village Courts Act, Ss. 76, 77. 


A member of a village panchayat is not a magistrate within 
the meaning of that term in the General Clauses Act, as he 
derives his jurisdiction from the Madras Village Courts Act and 
not the Code of Criminal Procedure. He is not an Honorary 
Magistrate and is notidisqualitied under S. 55 (2) (iv) of the 
Madras Local Boards Act from standing for election for a 
Union Board. 

K. S. Sankara Atyar for Petitioner. 

V. Rajagopala Aiyar for Respondent. ° 

TSV: 
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Devadoss, J. z 


S. A. No. 460 of 1923. 
22nd October, 1924. 


Inam—Resumptionr—Darimila service inam—Burden of 
proof —No evidence when and to whom granted—Presumption 
as to waran. 

The Rajah of Bobbili purported to resume certain lands 
from plaintiff, alleging they were granted in lieu of wages and 
issued a notice to him. Later treating the lands as ryoti he got 
a Kadapa executed by a tenant, though possession was still 
with plaintiff, filed a suit for rent under $S. 112, Estates Land 
Act, and brought the lands to sale, whereupon the plaintitf 
sued for declaration of title and injunction restraining the sale. 
Held (1) the burden of proof was o1f the Zamindar to show the 
inam was resumable, and (2) that it was also incumbent on him 
to prove what he granted, z.e., whether it was only the stelwaram 
or both the warams. 

Where the evidence let in by the defendant consisted only 
of a document stating that the holder was performing shroff’s 
service, and an account book of 1890 wherein the lands were 
described as Darimila service inam, held the right to resume 
was not proved. 

P. V. Rangaram for Appellants. 

A. Krishnasamy Aiyar and K. Satyanarayanamurthy for 
Respondent. 

T. S. V. 





Phillips and Odgers, JJ. 
A. S. No. 415 of 1923. 
30th October, 1924., 

Court Fees Act (V of 1922)—Suit for maintenance—Valua- 
tion at lime of appeal—Forum of appeal. 

At the time of the institution of a suit for maintenance, the 
valuasion was above Rs 5,000, but at the time when the appea| 
was preferred Madras Act V of 1922 had come into force and 
according to the provisions thereof the valuation of the appeal 
was less than Rs. 5,000. Held, the forum of appeal depended on 
the valuation at the time of appeal and hence an appeal lay to 
the District Court. 4 Mad. 220: A. S. No. 32 of 1924 followed, 

P. S. Ramaswami Atyangar for Appellant. 

N. S. Srinivasa Aiyar for Respondent. 

T. S, V. 

NRG 
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Devadosse J. 
S. A. No. 322 of 1922. 
30th October, 1924. 
Inam—Enfranchisement—Karnam service lands in proprie- 
tary estate—Powers of Government in disposal—Grant of patla to 
other than Karnam—Effeci of palta. 


The Government enfranchised certain Karnam service 
inams in a proprietary estate and issued patta in the name of 
nine persons who according to them were in possession and 
represented the branches of the original family. In granting 
the patta they ignored the claims of one member who was 
actually holding the Karnam office at that time. He filed a 
suit for partition and claimed that the enfranchisement enured 
for his benefit also. Held, fhat the lands were at the absolute 
disposal of the Government who could enfranchise it in favour 
of anybody it chose, that the grant of the inam patta to others 
than the office-holder was legal, that the enfranchisement of 
service inams was a resumption and a regrant and hence the 
patta was the root of a fresh title. 22 Mad. 204; 44 Mad. 643; 
46 M. L. J. 482 followed ; 30 M. L. T. 334 dissented from. 

B. Sontayya and D. Appa Rao for Appellants. 

G. Lakshmanna and A. Satyanarayana for Respondent. 

T. S. V. 





Devadoss, J. 
S. A. No. 21 of 1922. 
30th October, 1924. 

Civil Procedure Code, Schedule I1, paras 1 and 15—“ Parties 
interested ”— Meaning of—Reltef if should be claimed—Effect of 
party not sointng—Award—lf to be set aside—Order under O. 23, 
R. 1 after award—Legality of. 

An usufructuary mortgagee brought a suit against two 
persons alleging they were trespassing on properties mortgaged 
to him and impleaded therein the mortgagor also as defendant. 
The matter was then referred to arbitration, but the mortgagor 
was not a party to the reference though he subsequently 
appeared before the arbitrator. An award was passed against 
the plaintiff whereupon he applied to the Court for permission 
to withdraw the suit with liberty to file fresh suit and this was 
granted. He filed a second suit and the defence was that there 
was a valid award which had not been set aside in the manner 
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provided for in the Code. Held, (1) the mortgagor not having 
been a party to the reference, the arbitration proceedings were 
invalid. The facts that the mortgagor would only be ultimate- 
ly benefited and that no relief had been claimed against him in 
the plaint do not militate agaınst his being a “ party interested ” 
within the meaning of para. 1 of the second Schedule; (2) as 
there was an initial absence of jurisdiction, the mere fact that the 
mortgagor appeared before the arbitrator does not amount to 
acquiescence and cannot remedy the defect; and (3) the reference 
to arbitration being invalid, there is no necessity to have the 
award set aside and as there was a proper order under O. 23, 
R. 1 the subsequent suit was maintainable, 


21 C. W. N. 387; 42 Mad. 632,6 A. L. J. 351 followed. 
T. L. Venkatrama Atyar for Appellant. 

S. Doraiswamy Aiyar and V. Thyagaraja Iyer for Respondent. 
T.S. V. 


Wallace, J. 
' Cr. A. No. 328 of 1924. 
30th October, 1924. 
Madras Local Boards Act (XIV of 1920), Ss. 170, 171, 175, 
179-—Market—What is—Market opened before Act came into force 
—If a new private market—Disturbance of market righis—-Offence. 


Where arecanuts were brought to a private house, weighed 
and sold to the owner or to other people, the place constitutes 
a market. Where such a place had been opened even before 
Act XIV of 1920 came into force, it does not amount to open- 
ing or keeping open “a new private market’ within the 
meaning of S. 170, Madras Local Boards Act. 

Such a place, even if it were nota market under the old 
Act, would fall under the terms “ Market lawfully estab- 
lished at the commencement of this Act” in S. 171 and in the 
absence of a license obtained from the Board the person keeping 
it open would be liable under the section. 

What amounts to disturbance of market rights considered, 

The Public Prosecutor (J. C. Adam) for the Crown. 

D. A. Krishna Wariar for Accused. 

T. S. V. 
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Phillips and Odgers, JJ. 
A, S. No. 218 of 1923. 
Sth November, 1924. 


Malabar Law—Karar—Junior members—Agreement to be 
bound by terms—How far binding. 


It is open to the yunior members of a Malabar tarwad to 
enter into a Karar that they would be bound by all its terms till 
it is set aside or superseded by another registered Karar. 


Where a Karar recited that its terms would be binding on 
the Karnavan and theejunior members of an illom for all time, 
it is binding not only on the then Karnavan but on all future 
Karnavans as well. 32 M. L. J. 323 explained. 


C. V. Anantakrishna Awar and P. S. Narayanaswamy Aiyar 
for Appellants. 


T R. Ramachandra Atyar, C. S. Swaminatha Aiyar and 
P. S. Ramachandra Aiyar for Respondents. 


T. S. V. 


Devadoss and Madha- 
van Nair, JJ. S A, No. 474 of 1922. 
6th November, 1924. 
“Inam-~Musician service in temple—Sale by inamddrs—~ 
Effect of—If void—Public policy. 

The suit properties constituted temple service inam lands, 
the particular service being playing music before the village 
goddess. Theinamdar first mortgaged the land and subse- 
quently sold the same. When the vendee sued in redemption, 
the mortgagee objected to the maintainability of the suit. Held 
(1) the alienation of a religious service inam by way of sale 
was void as ‘being contrary to public policy; and (2) the aliena- 
tion was not valid even during the life-time of the inamdar— 
officerholder. 45 Mad. 620 (F. B.) followed; 15 M. L. J. 10; 
28 M. L. J. 303; 41 Mad. 749; 19 M. L. T. 144 referred to. 

E. Krishnamurthi for Appellant. 

K. Rajah Awar for Respondent. 

T.S. V, 
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Wallace and Madhavan 
Nair, JJ. C. M. A. No. 412 df 1923. 
6th November, 1924. 
Criminal Procedure Code, Ss. 195 and 476—Complaini— 
Chief Judge of Small Cause Court—Appeal— Where lres— Original 
Side or Appellate Side. 


The Chief Judge of the Small Cause Court at Madras 
directed a complaint to be filed under S. 476, Criminal Proce- 
dure Code, against certain persons for fabricating false evidence 
and.using it. Against this order an appeal was filed to the 
High Court, Appellate Side, whereupon, objection was taken 
that the appeal was not competent. Held (1) the appeal lay to the 
High Court and not to a Full Bench of the Small Cause Court, 
as the latter cannot be said to be a Court to which appeals 
ordinarily lie, 34 Bom. 316 followed ; ; (2) the appeal lay to the 
Appellate Side of the High Court and nb to the Original Side. 
36 Mad. 138 followed ; 45 Mad. 928 (F.B.) distinguished. The 
High Court is one Court exercising ordinary Original Civil 
Jurisdiction within the meaning of S. 195 (3), Criminal Proce- 
dure Code, and the Original Side is not a distinct Court but only 
a part of the High Court. 

S. T. Srinivasagopalachari for Appellant. 

P. Govinda Menon tor Crown Prosecutor and M. Krishna 
-Bharati for Respondents. 

T. S. V. 


Ramesam, J. 


S A. No. 136 of 1921. 
6th November, 1924. 


Evidence Act, S. 32 (5)—Inam proceedings—Stalement and 
pedigree filed by Hindu widow—Signalure of nephew—If admis- 
sible—Spectal means of knowledge—Proof of—Entries in lunam 
Register—If admisssble. 

In accordance with the Inam rules, certain statements and 
pedigrees were tiled by a Hindu widow who held the Inam at 
the time of the inam proceedings. They purported to be by 
her, but were actually signed by her brother’s son. Held, they 
could not be admitted in evidence to prove relationship as 
statements of the widow under S, 32(5) as they were not signed 
-by her ; nor were they admissible as statements of the nephew 
as one Having special means of knowledge, since special know- 
ledge can be presumed only in the case of blood relations and 
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petsons directly related by marriage, such ‘as sons-in-law. In 
other cases special means of knowledge must be proved as a fact. 
Entries regarding relationship in the Znam fair register, 
made as a result of the Inam Commissioner’s enquiry stand on 
a different footing and are admissible to prove relationship. 
G. Lakshimanna for Appellant. 
A. Krishnasami Atyar aud V. Govindarajachari for Respon- 
dent. 
Ts OuN- = 
Venkatasubha Rao and 
Srinivasa Aiyangar, JI. { A, S. No. 257 of 1919. 
6th November, 1924. ). 


Grant—Construction—Pre-scitlement service grani—If one 
fit lieu of wages or pene with service—Tests for determining— 
Presumption, 

About 1750 the predecessor-in-title of the Maharaja of 
Vizianagram granted a village to certain persons. From 1840 
onwards a fixed Katiubaai was being levied. The grantees had 
to attend on {he Rajah at Dasara, etc., with a number of retainers 
for which they received batta while on duty. The lands had 
never been resumed, but were enjoyed hereditarily with rights of 
alienation. In 1870 the descendants of the grantee executed a 
document wherein they said they “ held the lands at the will 
and pleasure of the Rajah and so long as he pleased.” In a suit 
by the Rajah for resumption on the ground of default in ren- 
dering services, Held per Venkatasubba Rao, J, (Srinivasa 
Aiyangar, J. contra) the grant was one burdened with service 
and notin lieu of wages. 29-Mad. 52 (P.C.) followed; 14 Mad. 
365; (1910) M. W. N. 436; 1 L. W. 062; 30 M. L. J. 132; 38 
Mad, 620 referred to. 

The question whether there is a right of resumption in the 
‘Rajah depends on whether the village was treated as revenue- 
paying land at the time of the Settlement ; if it was included’ in 
the ial assets the Zemindar has the pdwer to resume and if 
not, the Government has the power. 10 M. I, A. 16; 13 M, I. A. 
478 referred; and whether services were public or private, 
'20 M. L. J. 728 ; (1913) M. W. N. 959 referred to. The right 
could be established only by proving that the village was in- 
-cluded in the Zemindar: at the Settlement and that the grant 
‘was in lieu of wages or if burdened with service that there was 
-default in rendering the same. 28 Bom. 305; 17 L. W. 514; 
.13 M. I, A. 438-referred to ; there is no presumption in favour 
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of the Zemindar that the grant isin lieu of wages, if it was 
included in the mal assets. 13 M. I. A. +38; 28 Bom. 305 ; 
17 L. W. 514 followed ; 22 Cal. 938 dissented from. 

Per Srinivasa Aiyangar, ].—The fact that the property is 
within the ambit of the Zemindari raises a presumption of its 
being included in the same at the time of the Permanent Settle- 
ment, 42, Cal. 710 followed. 

To find out if a grant is in lieu of wages or one burdened 
with service one must look to the primary intention of the 
grant ; resumptions or attempted resumptions ; names by which 
lands are described ; nature of the services; whether included 
in the mal assets ; treatment by parties, etc. 

The expression “‘ at the will and pleasure of the Rajah and 
so long as he pleased ” governed the deed and was not a mere 
suggestion of inferiority (contra per ‘Venkatasubba Rao, J.) 

S. Srinivasa Awangar and R. Ganapathi for Appellant. 

G. Lakshmanna and V. Viyyanna for Respondents. 

T. S. V; 


Devadoss, J. 


eee ee) 


S. A. No. 1471 of 1922. 
7th November, 1924. 

Limitation Acl, Arts. 36, 132—Morlgage of land and house 
—Subsequenti sale of house by mortgagor—Demolition of house— 
‘Suit by morigagee—Decree—Form of. 


A piece of land and the house situated thereon were mort- 
gaged to the plaintiff and subsequently the mortgagor sold the 
house to the second defendant who demolished the same and 
removed the materials. The plaintiff brought a suit on his 
mortgage within 12 years of the same impleading the mortga- 
gor and his vendee. Held, the suit was in time under Art. 132, 
Limitation Act, anddid not fall under Art. 36 ; the vendee from 
‘the mortgagor was in the same position as the mortgagor and 
the proper decree was one for sale of the land andif the sale 
procteds were not sufficient a decree against the vendee for the 
balance. 

3 L. W. 341 distinguished ; 41 Cal. 654 (P.C.) and S.A. 
No. 773 of 1923. (47 M. L. J., Notes of Recent Cases, p. 67) 
referred to. . 

V. Krishna Mohan for Appellant. 

K. Krishnamachari for Respondent. 

Te Se Vs 
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Devadoss, J. 
e S. A. No. 1075, etc., of 1922. 
13th November, 1924. 


Madras Estates Land Act, Ch. XI—Proceedings under—Desa- 
pandya inams in the Pittapur estalte—Eniry as part of estate— 
Suit challenging—Nature of inams—If included in assets al 
Permanent Setitlement—Reversal of decree in favour-of non-appeal- 


ing parties—If proper. 


In proceedings under Chapter XI, Estates Land Act, insti- 
tuted by the Pittapur Zemindar, lands which Desapandya Inain- 
dars owned for more than a century were shown as part of the 
Zemindari and the tenants as having occupancy rights. The 
inamdars sued for declaring the proceedings invalid. The trial 
Court held desafandya inams were pre-settlement inams and 
were excluded from the assets of the Zemindari at the Perma- 
nent Settlement and that the tenants had no occupancy rights. 
The Zemindar alone appealed and the Appellate Court not only 
declared that the inams formed part of the estate, but declared 
the existence of occupancy rights in the tenants who had not 
appealed. Held (1) the Russoms by which the Desapandyas 
were paid before the Permanent Settlement were alone included 
in the assets of the Zemindari at the date of the Permanent 
Settlement and as these inams were unauthorised alienations 
by the superiors to Desapandyas they were not dealt with by 
the Government at the time of the Permanent Settlement, and 
(2) in the absence of an appeal by the tenants, the Lower 
Appellate Court ought not to have reversed the decree negativ- 
ing their occupancy rights. 


Fifth Report, Vol. III, p. 24; C., R. P. No. 199 of 1918; 
S. A. No. 1826 of 3918 followed. 


C. Rama Rao, V. Viyyauna, D. Appa Rao and B. Somayya 
for Appellants. 


A. Krishnasamt Atyar for Respondent. 
TSV. 
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The Officiating C. J. and 
Srinivasa Atyangar, J. O. S. A. No. 80 of 1922. 
2nd November, 1924. 
Sale of goods—C. I. F.—Kernel ports to Marsetlles—Force 
majoure clause—Commandeering—I mpossibility of obtaining 
fretght—I}f within exception clause. 


The defendant H. P. entered into a contract with the 
plaintiffs B, a firm of merchants in Marseilles, for the sale of 
400 tons of groundnuts of the H. P. brand C. I. F. Kernel 
ports to Marseilles. Shipment to be in December-January, 1917: 
The contract contained an exception cl&use in the following 
terms :-—“ In case of prohibition of exportation out of the 
countries of origin of blockade or any other case of force majoure 
preventing the execution of the present contract the bargain 
shall become null for the whole or the part not yet executed.” ` 


S. S. Seapool, the steamer by which the defendant had 
booked the necessary freight, was commandeered by the 
Government on November 14. And thereafter the defendant in 
spite of all efforts was unable to procure freight for shipping 
the goods. In an action for damages for non-performance, 
Held, per the Officiating Chief Justice, that the impossibility of 
procuring freight absolved the defendant from performance of 
the. contract under the force majoure clause. f 

(1915) 1 K. B. 681; (1920) 2 K. B. 714and (1917) A. C. 
495 followed. " 

(1919) 2 K. B. 778 reterred to. 

Per Srinivasa Aiyangar, ].—Thecontract having been enter- 
edinto during war, the mere difficulty or even the impossibility 
of procuring freight was no defence ; but the commandeering 
taken with the event that followed, was the effective cause of the 
non-performance and the defendant therefore was not liable, 


The mode of performance was an essential part of the 
contract and the contract could not have been.properly per- 
formet either by tendering goods at Marseilles or by tendering 
documents relating to other goods from the Kernel ports. The 
words “H. P. Brand” implied the exercise of personal skill of 
the defendant in the selection of the goods. 

Vere Mocket for Appellants. 

The Advocate-General and S. Gurusami Chettiar for Res- 
pondents. 

C. A. S. 
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Wallace and Madhavan 
Nair, J}. C. R. P. No. 695 of 1922. 
lith November, 1924. 


Civil Procedure Code, Ss. 92, 115—Trustee of temple—If can 
sue for removal of other trusteees and for scheme—lInterference in 
revision. 

It is open to the trustee of a temple along with artother 
person interested in the same to file a suit to remove the other 
trusteesjand for framing a scheme, after getting the sanction of 
the Advocate-General under S. 92, Civil Procedure Code. 

The question of he maintainability of such a suit is in 
reality a question of jurisdiction and can be inquired into under 
S. 115, Civil Procedure Code. 

S. Muthiah Mudaliax and K. Narasimha Atyangar for 
Petitioner. 

K. V. Krishnasamy Aiyar and S. Panchapakesa Sastry for 
Respondent. 

T. S. V. SS 

Spencer and 
Devadoss, JJ. C. M. P. No. 3753 of 1923. 
11th November, 1924. 

Civil Procedure Code, O. 4’, R. 1—Different view of the law 
by higher authority—If a good ground for review—Execution sale 
—Illegality—Limitation Act, Arts. 166 and 181—Which applies. 

In an application to review the decision in 47 Mad. 525 
45 M. L. J. 829 (which held that Art. 166 of the Limitation Act 
and not Art. 181 applied to applications to set aside execution 
sales on the ground of illegality) the ground relied upon was 
that the decision of the Full Bench in 47 Mad. 288 had laid 
down a different position of law. Held, even assuming the 
earlier decision to be wrong, which it was not, a subsequent 
exposition of law in a different way was no ground for review. 

K. Balasubramania Avyar for Petitioner. 

P. V. Krishnasamy Aiyar for Respondent. 


T. S. V. 
Ramesam, J. 








S. A. No. 1516 of 1922, 
13th November, 1924. 

Landlord and tenani—Covenant to sink well—Breach of— 
If entitles tenant to put an end to tenancy. 

Where a landlord covenants with his tenant that he would 
sink a well within a certain time, but failsto do so, the omission 
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does not entitle the tenant to terminate thetenancy. His right, 
if any, is only for damages. Foa’s Landlord and Tenant 
(20th Edition), p. 213 and 7 Man. and Gra. 576 followed. 
T. L. Venkairama Aiyar for Appellant. 
K. Rajah Atyar and V. Ramasamy Atyar for Respondent. 
T. S. V. 
Ramesam, J. 





S. A. No. 851 of 1922. 
13th November, 1924. 


Surveys and Boundaries Act, S. 13—Decision of appellate 
authority—Binding nature of—Notice of order. 

A prima facie case of title and possession found in favour 
of a party by an appellate authority in proceedings under S. 13 
of the Surveys and Boundaries Act, will be upheld in subse- 
quent proceedings in a Civil Court. 70 I. C. 672 followed. 

Even if it is proved that such order was never communi- 
cated to the defeated party, it is sufficient to shift the burden 
of proof to him. 

T. V. Muthukrishna Atyar for Appellant. 

P. V. Krishnasamy Aiyar for Respondent. 

T.S. V = 

Ramesam, J. 





S. A. No. 1718 of 1922. 
13th November, 1924. 

Malabar Law—Gift by father in favour of eldest daughler— 
Maintenance of his wife and children—If Puthravakasam 
property. 

Where a father under Malabar Law grants property to his 
eldest daughter for the maintenance of his wife and children it 
constitutes Puthravakasam property. 39 M. 317 (F. B.) referred 
to. 

C. V. Anantakrishna Atyar and K. P. Ramakrishna Atyar 
for Appellant. 

K. Kuttikrishna Menon for Respondent. 

T. S. V: e 

Spencer and Srinivasa 
Atyangar, JJ. O. S, A. No. 85 of 1923. 
13ih November, 1924. 

Presidency Towns Insolvency Act, Ss. 30 (2), 45—Secured 
creditor—Righis of—Composition with approval of Court—Dıs- 
charge— Right to proceed against insolvent—Sutt or application to 
Insolvency Court. 
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The majority of the creditors of an.insolvent entered into 
a-composition with him with the approval of the Court under 
which they were to receive & annas in the rupee and thereupon 
the adjudication was annulled. A secured creditor who had not 
been served with notice of either the adjudication or the annul- 
ment instituted a suit to recover the money first against the 
security and then against the debtor personally. Held, such a 
suit was the proper remedy in India, and the creditor's remedy 
was not by way of application to the Bankruptcy Court. 
English Law considered, 22'Q. B. D. 90; 1 C. P. 111; 2 Ch. 
D. 485; 11 Q. B. D. 559; L9 Ch. D. 395; (1896) 1 Ch. D. 904; 
7 C. P. 519 referred to. 

C. V. Anantakrishna Aiyar and K, Doraisamy Aiyangar for 
Appellant. e 

A. Ramachandra Atyar for Respondent. 

T.S. V, 





Spencer and Srinivasa ) 

Aiyangar, J]. A. S. No. 70 of 1921, 
13th November, 1924. j 

Executor—Will by Hindu in the mofussil—Powers of executor 
~-Probate not taken—E ffect, 


Their Lordships referred to a Full Bench the question 
whether an executor under a will executed by a Hindu in the 
mofussil has, prior to taking probate of the will, all the powers 
ofan executor under the Probate and Administration Act 
vested in him or whether his powers are only those of a 
manager under the law. 

A. Krishnasami Atyar for Appellants. 

The Advocate-General, V. Viyyanna, G. Lakshmanna and 
V. Suryanarayana for Respondents. 


TOV 


Venkatasubba Rao, J. 
S. A. No. 223 of 1922, 
13ih November, 1924, 

Civil Procedure Code, S. 11, Expl. IV—Suit by agent against 
principal—Principal’s claim for damages—Egquitable set off— 
Failure to plead—E ffect—lIf bars fresh suit. 

In a suit by an agent against his principal, the latter who 
had a right to claim damages as against his agent and which he 
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could have claimed as equitable set off failed to set it up. He 
subsequently brought a suit claiming those damages. Held, 
the principle of S. 11, Expl. IV did not apply and the suit was 
not barred. Principles underlying legal and equitable set off 
considered. 45 E. R. 795; 6 Q. B. D. 687; 28 M. L. J. 513 
followed ; 16 Cal. 682 (P.C.) and 12 L. W. 173 distinguished, 

B. Somayya for Appellant. 

A. Krishnasami Aiyar for Respondents. 

T. S. V. 





S. R. No. 19696 of 1922. 


Nair, JJ. C. M. P. No. 465 of 1923. 


13th November, 1924, 

Limitation Act, S. 12 (2)—Part} applying for copy of judg- 

ment and decree at different times entitled to a deduction of time 
spent in obtaining both. 


Wallace and ae: 


The judgment of the lower appellate Court was delivered 
on 27th April, 1922. An application for copy of the decree 
was filed on 28th April, 1922 and copy of the decree was ready 
on 10th August, 1922. An application for copy of the judg- 
ment was filed on 28th April, 1922, but it was struck off for 
default on 21st July, 1922. A second appheation for copy of 
the judgment was filed on 27th July, 1922 and the copy was 
ready on 14th November, 1922. The second appeal was filed 
with the copies of the judgment and decree on 20th November, 
1922 and it was contended that it was filed out of time. Held, 
that the appellant was entitled to deduct the period from 28th 
April, 1922 to 14th November, 1922 which was the aggregate 
period taken for obtaining copies of the decree and judgment. 
The application for copy of the judgment having been made on 
27th July, 1922 when the application for copy of the decree 
was pending though more than 90 days from the date of: 
delivery of judgment, the appellant was entitled to deduction of 
the time spent in obtaining the copy of the judgment also. In 
the result the appeal was held to have been filed in time. 
33 M. 256; 25 B. 586; 1923 Pat. 235 relied on, 43 M. L. J. 765 
(P.C) distinguished. 

N. Swaminatha Atyar for Petitioner. 

R. Kesava Atyangar for Respondent. 


A. V. V. 
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Devadoss, J. I 
S. A. No. 1078 of 1922. 
14th November, 1924. 

Civil Procedure Code, S. 11—Clatming under the same istle— 
Prior suit by temple against mortgagor—Auction sale by mortgagee 
ana purchase—If title found in prior suit res judicata. 

A certain person purporting to be the owner of certain 
properties mortgaged them successively to two persons, who 
jointly assigned their rights to another. Prior to the second 
mortgage a suit was filed against the mortgagor by the trustees 
of a temple for a declaration that some of the properties com- 
prised in the mortgage belonged to the temple and for possession, 
This was decreed and the decision affirmed in appeal and 
second appeal. Pending ethis suit, the assignee mortgagee 
brought a suit on his mortgage and brought the properties to 
sale. The purchaser then sued the temple trustees for posses- 
sion, whereupon they pleaded res judicata. Held, the Court 
auction purchaser who acquired the rights of both the mortga- 
gor and mortgagee could not be said to claim under the 
mortgagor who alone was party to the prior suit and hence the 
decision therein was not res judicata. 8 All. 324; 40 Bom. 679; 
Duchess of Kingston’s Case, 2 Smith’s Leading Cases, 731 
referred to. 

A. Krishnasamy Atyar, K. Sundara Rao and P, Vedachala 
Atyar for Appellant. 

B. Sitarama Rao for Respondents. 

T. S. V. 


Srinivasa Aiyangar, J. 
i C. R. P. No. 448 of 1922. 
14th November, 1924, 

Civil Procedure Code, O. 21, R. 89—Setting aside sale— 
Application—Necessily for — Lodgment depositing amount—If 
sufficient. i 

Without an application, oral or written, an execution sale 
cannot be set aside under O. 21, R. 89, Civil Procedure Code. 
A mere lodgment depositing the decree amount is not such an 
application. 3 L. W. 174; 66 I. C. followed. 

P. S. Narayanasamy Atyar for Petitioner. 

B. Sitarama Rao and S.R. Muthusamy Atyar for Respondent, 

TeS: Vi 
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Spencer and 
Kumaraswami Sastri,]]. A. S. No. 64 of 1920. 
17th Noveniber, 1924. 

Hindu Law—Religious Endowment—Trusteeshtp—Succession 
—Heirs of grantee—Turns of management— Provision for—Hindu 
widow—Accumulations from savings of husband’s estate—Accre- 
tton—Succession to Stridhanam—Husbanad's hetrs—lIllegitimate 
sons of a Sudra, whether entitled. 


Where prior to the annexation by the Government of the 
Raj of Tanjore, certain Devasthanams were managed by the 
Rajahs of Tanjore for the time being and after the annexation 
the Government restored the Devasthanams in 1863 to the 
senior widow of the late Rajah of Tanjore to be held by her 
as trustee. Held, that the trusteeship of the Devasthanam hav- 
ing been annexed to the Raj before its extinction was pre- 
sumably impartible ; that the Government in making the grant 
did not express any intention to take away the impartible 
character of the property. 12 M. I. A. 1, 37 ;3 M. 290, 308 
(P. C.) referred to ; that havingregard to the origin of the 
estate, the law governing the devolution of trusteeship of 
public endowments at the time of the grant and the subsequent 
usage of the institution, the trusteeship was incapable of being 
held by all the heirs of the late Rajah either jointly or by turns, 
but it devolved on the seniormost male descendant of the late 
Rajah. 1 M. H.C. R. 415 ; 20 B. 495 ; 27 M. 192 ; 29 M. 283 ; 
41 M. 296 ; 44 M. 205 referred to. 


Where a Hindu widow in possession of her husband’s estate 
acquires property from the income of that estate, the question 
whether she intended to incorporate it with her husband’s 
estate or to retain absolute dominion over it, is one of inten- 
tion. Where the widow was not in possession of the estate 
which was all along managed by a Receiver and she took merely 
a life-interest in the estate under the terms of a grant, and the 
acquisitions by her were made indiscriminately from the 
income of the estate as well as pensions granted to her by 
Government, held, that the acquisitions of the widow were her 
stridhanam property and devolved as such on her death. 2 LA. 
256; 10 C. 324; 14 C.387;42 M. L. J. 253 (P. C.) distin- 
guished. 20C. 433; 25 M. 351; 28 M. 1; 42 M. 581, 588; 
46 M. 119 followed. 

The law is well settled that the illegitimate sons ofa 
Sudra cannot succeed collaterally to their father. Consequently 


88 


the illegitimate sons of a Sudra cannot claim to succeed to the 
stridhanam properties of their putative father’s legally married 
wife. They are not “Sapindas” within the meaning of the texts 
of Hindu Law giving a right of inheritance to the husband’s 
“Sapindas” in matters of succession to the Siridhanam of a 
married woman. 36 M. 116; 37 M. 293; 30 B. 431; 41 M. 44 
distinguished. 10 M. 334; 21 All. 99; 25 M. 429 ; 38 M. 1144; 
44 B. 185; 46 B. 424 relied on. 

A. Krishnaswami Aiyar and P. S. Chandrasekhara Aiyar 
for Appellant. 

A. V. Visvanatha Sastri for Respondent. 

A. V. V. 


CAEDE REE 
e 


Ramesam, ]. 
S. A. No. 1679 of 1922. 
17th November, 1924. 


Contract—Sale of goods—T1tle when passes—Gocds sent by 
Railway in vendor's name—Railway receipt passed to Bank— 
Damage in transit—Liability. 


As per order for certain goods from a mofussil station, the 
defendant sent goods from Madras by rail, booking them to 
himself at his own risk. He sent the Railway receiptto a Bank 
at the mofussil station and directed the Bank to deliver the 
receipt to the plaintiff after their price was paid. The plaintiff 
paid the price and took delivery of the goods. He found them 
damaged and sued for loss. Held, as the defendant kept the 
jus disponendi in himself by taking the Railway receipt in his 
own name, the property in the goods did not pass to the plain- 
tiff during the transit and hence defendant alone should bear 
the loss. 42 Cal. 334; 42 All. 619; 70 I.C. 138; 2 Ex. 1; 
3 Ex. 164 referred to. 

P. Satyanarayana Rao for Appellant. 

Md. Ibrahim Sahib and G. Ramakrishna Iyer for Respond- 
ent. 

T. S. V. 
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Ramesam and Venkata- 
subba Rao, JJ. S. A. No. 686 of 1922. 
18th November, 1924, 


Easements Act, Ss. 13, 15— Easement of necessity—Period of 
enjoyment—If can be tacked on to acquire easement by prescription. 

The period during which an easement of necessity has 
been enjoyed by a certain person cannot be tacked on, in 
computing the period for the acquisition of an easement by 
prescription. 

S. Subramania Sastry for Appellant. 

P. Somasundaram for Respondents. 

T-S: V. 





Ramesam, J. 
S. A. No. 1491 of 1922, 
18th November, 1924. 


Railways Act—Consignment of goods—-Risk Note B—Burden 
of proof—Loss—Company to produce all material witnesses— 
Wilful negleci—Failure to stop train when door was found open. 


Certain bales of yarn were consigned for carriage under 
Risk Note B form and as there was short delivery by one bale, 
the suit was filed for damages against the Company. It was 
proved that while the train was running the guard saw the 
door of the goods waggon open, but instead of stopping the 
train then and there proceeded to the next station and then 
only looked to the matter. Held, in all such cases, the Railway 
Company should produce as material witnesses all their 
servants who were in a position to give evidence relating to the 
disappearance of the goods and thus afford the plaintiff to 
elicit facts by cross-examination. The Company is to give 
prima facie evidence that the goods are not with them and 
thereupon the plaintiff will have to prove the loss was due to 
wilful default of the Company or its servants and it is not 
enough to show loss could not be due to other reasons. Held 
also on the facts the negligence in shutting the door when it 
was found open amounted to wilful neglect. 25 Bom. L. R. 350; 
18 L. W. 322 ° 39 All. 418; 23 Bom. L. R. 525; 45 Bom. 211; 
47 Bom. 155; 45 All. 56, 380, 530; 51 Cal. 615; 74 Į. C. 43] 
referred to. 


NRC 
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What amounts to “wilful neglect” considered. (1905) 
2 K. B. 532; 87 L. J. 234; 1 C. P. 612; 31 Ch. D, 161 con- 
sidered, 

O. T. G. Nambiar for Messrs. Moresby and Taylor for 
Appellant. 


L. A. Govindaraghava Atyar for Respondent. 
T. S. V. 


The Chief Justice and 
Srinivasa Atyangar, J. 0O. S. A. No. 117 of 1923. 
18th November, 1924. 
Company—Shares—A pplication under conditions—Allotment 
in the usual course—Righis and liabilities of parties. 


A cashier in a Company in lieu of security applied for 100 
shares which were only half paid up, but he expressly stipu- 
lated the balance was not to be called. The Directors did not 
know of this stipulation, but allotted shares in the usual course. 
The Company subsequently went into liquidation and the 
cashier was sought to be made liable as a contributory. Held, 
the stipulation as to the balance of the share money was a term 
of the contract and as the Directors did not know of it, there 
was no valid and complete contract to take shares. The 
cashier was therefore not liable, but could claim as a creditor 
for moneys advanced. 3 Ch. 633 followed. 

T. R. Ramachandra Atyar and N. R. Sesha Atyar for 
Appellant. 

K. Bhashyam Atyangar and V. Raghunatha Sastriar for 
Respondent. 

T. S. V. eae 

Krishnan, J. 
C. R. P. No. 250 of 1924. 
19th November, 1924. 

Courl-Fees Act, 1870, Schedule II, Art. 17, Cl. (vi)—Suit 
under Sec. 92 of the Civil Procedure Code for a scheme and for 
accounts against trustees and lo direct them to pay the trust a sum 
of money—Court-fee payable on the plaint—Civil Procedure Code, 
Sec. 115—Interference in revision on the question of Court-fees at 
an interlocutory stage. 

Held, in a suit under Sec. 92 for a scheme and accounts 
being ordered against the trustees and for making them pay to 
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the trust a sum of Rs. 1,100 approximately due by them to the 
trust, Court-fee is Rs, 10 under Schedule IJ, Art. 17, Cl. (vi) of 
the Court-Fees Act, 1870, and not an ad valorem fee, the High 
Court can interfere in revision under Sec. 115 of the Civil 
Procedure Code as it is a question of jurisdiction and it is 
desirable that the matter should be set right at that stage, 
instead of the plaintiffs being compelled to disobey the order 
and have the suit rejected and then prefer an appeal from the 
dismissal of the suit. 

S. Ramaswami diyar for Petitioner. 

P. V. Krishnaswamy Atyar for Respondents. 


C. A. S. 
Krishnan, J. $ 
C. R. P. No. 83 of 1924. 
19th November, 1924, 


Limitation Act, Aris. 7, 102— Malabar Kariasthan—lIf a 
household servant—Sutt for wages—Limitation. 

In a suit for salary by a Malabar Kartasthan whose duties 
were to collect rent, draft renewal deeds and who was to be 
paid in kind after his personal expenses were met at the master’s 
house, held he was not a household servant and hence Art. 102 
and not Art. 7 would apply to the suit. 

P. Govinda Menon for Petitioner, 

P. G. Krishna Atyar for Respondent. 

T. S. V. 





Spencer, J. 


20th November, 1924. 

Civil Procedure Code, S. 115—Errors in decree—Not noticed 

in appeal—A mendment— Powers of Appellate Couri—Refusal to 
correcj{—lI nlerference. 

Where the decree of a Trial Court 1s confirmed in appeal, 
the only Court thatcan correct errors in the decree which were 
not noticed at the time of the hearing of the appeal is the 
Appellate Court, for in such a case the former decree is merged 
in that of the*Appellate Court. 18 Bom. 452 followed. 

Where the Appellate Court refuses to correct such errors 
on the ground they were not made the subject of attack in 


C. R. P. No. 627 of 1922. 
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appeal or by way of cross-appeal, it refuses to exercise a 
jurisdiction vested in it by law and the order isrevisable. 37 
All. 323 followed. 

P. Govinda Menon for Petitioner. 

D. A. Krishna Wartar for Respondent. 

T.S. V. 


De 


Wallace and Madhavan 
Nair, JJ. Cr. A. No. 387 of 1924. 
20th November, 1924. 

Criminal Procedure Code, S. 476—Complaint by Sessions Judge 
against witness for perjury—What st should contain. 

Where there was some discrepancy between the evidence 
given by a witness in the*°committing Magistrates Court and 
that given in the Sessions Court, and the Sessions Judge drew 
up a complaint under S. 476, Cr. P. C., fot perjury, in which he 
extracted the major portion of the evidence, without stating 
exactly which particular statements were inconsistent, 


Held, the Sessions Judge ought to have extracted the 
particular statements alleged to be inconsistent and obtained an 
explanation from the witness before he filed the complaint. 

K. P. Ramakrishna At,ar for Appellant. 

The Public Prosecutor for Respondent. 

ESV 


Krishnan, J. 
C. M. S. A. No. 7 of 1924. 


24ih November, 1924. 

Lis pendens—Apflicabtility of—Morigage suil—Purchaser 

under a simple money decree afler preliminary decree but before 
sale— Position of. 

After the preliminary decree on a mortgage but before 
sale, the properties were purchased by a person in exeqution 
of a money decree, and when the purchaser in execution of 
the mortgage decree applied for delivery of possession, the 
money decree purchaser objected under O. 21, R. 100. Held, 
the sale in his favour was affected by lis pendens as it is wel] 
settled that for the purposes of that doctrine, a rfortgage suit 
continues even after decree till the sale has become final. 
15 C. W. N. 672 ; 2 C. L. J. 288; 29 All. 76; 20 M. L. T. 512 
followed ; 37 Bom. 721 dissented from. 
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The money decree purchaser being the representative in 
interest of the mortgagor is bound by the order for sale. 


G. Lakshmanna and V. Viyyanna for Appellant. 
V. Subramanyam for Respondent. 
T. S. V. 


The Chief Justice and 
Srinivasa Aiyangar, J. ' O. S. A. No. 109 of 1923. 
24ih November, 1924. 

Letters Patent, Cl. 12—Lands in thee moffusal dedicated to 
charity-—Accounts of the charity to be at Madras for three months 
every year for inspeclion—Suit for removal of trustee and accounts 
on the Original Stde—Suit, whether ope for land. 


Certain lands in Trichinopoly District were dedicated to 
certain charities to be performed in that District and under the 
terms of the trust, the accounts of the charity were to bein 
Madras for 3 months every year for inspection. In a suit in the 
Original Side of the High Court by one branch of the founder’s 
family against the managing trustee and the other branches of 
the family all the parties being residents of Madras for an 
account of the management by the managing trustee for his 
removal from management fora scheme and for the appoint- 
ment of a Receiver pending disposal of the suit, held, the suit 
was not a suit for land within the meaning of clause 12 of the 
Letters Patent and the High Court in its Original Side had no 
jurisdiction to try the same. 

The Advocate-General for Appellant. 

Messrs. Grant and K. S. Narayana Atyangar instructed by 
Messrs. Grant and Greatorex for Respondents. 

C. S. A. 


í Spencer, J. 
t S. R. No. 1980 of 1924. 

24th November, 1924, 

Court-Fees Act (Madras Act V of 1922), S. 7 (iv) A.—Sust for 
declaring wili by last owner was a forgery—lIf asutt for cancellation. 

A suit by a Hindu widow fora declaration that a will 
alleged to have been executed by her husband was a forgery 
and for no consequential relief cannot be considered to be in 
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substance a suit for cancellation and the case would not fall 
under S. 7 (iv) A of the Court-Fees Act. 

A. Krishnasami Atyar and K Subramanya Atyar for 
Appellant. 

The Government Pleader tor the Crown. 

T. S. V. 





Spencer, J. 
' S. R. No. 3751 of 1924. 
24th November, 1924. 

Court-Fees Act (Mådras Act V of 1922), Sch. II, Art. 17-A. 
—Suit lo declare alienation invalid—a,lienee given credit for consi- 
deration paid—Appeal by alienee attacking declaration and 
claiming char ge—Court -fee. e 

In a suit for a declaration that an alienation made by the 
last holder of an impartible Zemindari was not valid beyond 
his life time, the Court granted the declaration and also added 
that the alienee was entitled to recover the price paid by him. 
The alienee appealed, challenging the declaration granted and 
in the alternative claiming a charge on the properties. Held, 
Court-fee on the memorandum of appeal should be paid ac- 
cording to Art. 17-A of Schedule II. 

A. Krishnasami Aiyar and M. Balasubramanya Mudaliar 
for Appellant. i 

The Governmeni Pleader for the Crown. 

T. S. V. 


Wallace and Madhavan 
Nair, J]. C. R. P. No. 639 of 1923. 
25th November, 1924. 
Civil Procedure Code, O. 38, R. 5—Attachment before judg- 
ment—Property in Agency tract—Power of ordinary Civil Courts. 





Ordinary Civil Courts in the Madras Presidency governed 
by the Civil Procedure Code cannot attach before judgment 
immoveable properties situate in the Agency tracts, which are 
Scheduled districts to which the Code of Civil Procedure does 
not apply. 42 Mad. 813 (P.C.); 16 L. W. 669 applied and 
followed. 

G. Lakshmanna and S. Subramania Sastry for Petitioner. 

Y. Suryanarayana for Respondent. 

T. S. V. 
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Krishnan, J. l . 

C. R. P. No. 246 of 1924, 
25th November, 1924. 

Madras District Municipalities Act (V of 1920) — Rules 
framed for the preparation of Electoral Rolls, R. 8 (e)—How far 
binding in election enquiries—Order directing evidence as regards 
candidate's right to be on the rolls—Interference—Civil Procedure 
Code, S. 115. 


In the course of an election enquiry, a Court cannot go 
into the question how far a candidate whose name is on the 
electoral rolls is validly qualified to “be on the rolls. The 
expression “ election proceedings” in Rule 8 (e) includes also 
election enquiries. 47 M. L. J. 795 followed. 

Where in a petition to set asMe an election, the Court 
directed evidence to be let in challenging the successful candi- 
date’s right to be entered in the electoral rolls, it exercises a 
jurisdiction not vested init by lawand the order is revisable. 


K. V. Krishnasami Atyar and B. Pocker for Petitioners. 
T. S. Viswanatha Atyar for Respondents. 
Te Se Ve 





Phillips and Odgers, JJ. 
A. S. No. 185 of 1921. 
26th November, 1924. 


Inam—Resumption—lIssue of ryotwart patta—Levy of assess- 
ment—Resumption declared ultra vires—Suit for refund of 
assessment—Contract Act, Ss, 20, 65, Revenue Recovery Act, S. 59 
—Bar. 

Government resumed certain devadayam inam villages 
and issued ryotwari pattas first to the hereditary trustee and 
later to his transferee. The latter was paying the full assess- 
ment under the patta. Subsequently in a suit by certain worship- 
pers*against the Government and the transferee, the resumption 
was declared invalid, whereupon the transferee sued the 
Government for refund of the assessment levied from him. 
Held (1) there was no mutual mistake between the parties and 
plaintiff having known his title depended on the validity of the 
resumption proceedings could not claim the relief sought for. 
45 All. 179 (P.C.) ; 23 M. L. J. 746; 26 Mad, 268 held not 
applicable; (2) the issue of a patta did not amount ta a con- 
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tract and there was no right to claim refund. +7 M. L. J. 513; 
27 Mad. 16 referred to ; and (3) S. 59, Revenue Recovery Act, 
did not apply to the case. 44 M L. J. 645 followed. 

The Government Pleader for Appellant. 

T. M. Krishnasami Aiyar and A. Venkatachelam for Res“ 
pondent. 

T. S. V. 


Simro or EEATT A 


The Chief Justice and 
Srinivasa Atyangar, J. O. S. A. No. 16 of 1922. 
26th November, 1924. ° 
Civil Procedure Code, O. 41, R. 22—Applicability—A ppeals 
from the Original Side—Memorandum of cross-obfections. 


It is not competent fora respondent in an Original Side 
appeal to fle a memorandum of cross-objections to the decree 
appealed against, inasmuch as O. 41, R. 22 does not apply to 
such appeals. But in a proper case the Court can treat it asa 
substantive appeal and if necessary excuse the delay in presenta- 
tion under S. 5, Limitation Act. 

T. Narasimha Atyangar and T. A, Vijayaraghavachari for 
Appellant. 

V. K. Venugopal Naidu for lst Respondent. 

Nugent Grant instructed by V. Krishnan for 2nd Defendant. 

TS. V 


p 


The Chief Justice and 
Srinivasa Atyangar, J. O. S. A. No. 53 of 1923, 
26ih November, 1924, 

Transfer of Property Act, S. 59—Deposit of tttle-deeds of 
lands in the moffusal—Deposit made in Madras—Vahd morigage 
effected. 

Where a ryotwari patta alone of lands lying in Gudur, was 
deposited in Madras with intent to create a security for loans 
advanced, held, a valid equitable mortgage was created thereby. 

The Advocate-General (Mr.T. R. Venkatrama Sastri.) for 
Appellant. 

Messrs. Nugent Grant and K. S. Narayana Atvangar 
instructed by Messrs. Grant and Greatorex for Respondent. 

Ç. A. S. 
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C! M. A. No. 385 of 1923. 


Nair, JJ. S. A. No. 1342 of 1923. 


27th. November, 1924. 
Partnership— Evidence of—Arrangement to share in profits— 
Evidence of. 


Wallace and Madhavan 


An arrangement to share in the profits does not necessarily 
show that- the person who shares:such' profits is a partner of 
the firm ; but this fact will have to be. considered along with 
the evidence relating to the characteristics of a partnership, 
such as sharing of losses, etc., in arriving at a conclusion 
whether the parties intended to carry on bifsiness in paitnership. 

T. V. Muthukrishna Aryar for Appellant. 

S. Varadachartar for Respondent. 

A. V. V. ° 


Wallace and Madhavan 
Natr, J]. Cr. A. No. 326 of 1924. 
27th November, 1924. 


Penal Code, Ss. 21 and 353—Publtc'servant—Lascar of the 
Public Works Department—Disiribution of water according to 
turns fixed by Department—Obstruction—Assault. 

Where a lascar of the Public Works Department of Govern- 
ment while engaged ın the distribution of water by turns 
among several villages depending on a common irrigation 
source was obstructed and assaulted by the villagers of a 
particular village and it was found that the. lascar was merely 
carrying out the orders of Government.in regulating the supply 
of water'as he did, the villagers are guilty of an offence under 
S. 353, Indian Penal Code. The lascar is a public servant 
within the meaning of S. 21, Indian Penal Code. | 

The Public Prosecutor for the Crown (Appellant). 

B. Jagannadha Doss for Accused. 

A. V. V. 


L 


Chief Justice andi + ea 
Srinivasa A1ryangar, J. } A. S. No. 150 of 1922. 
28th November, 1924. 

Contract—Breach—Suit for damages—Fatlure to take 
delivery—Actual custody of goods by plaintiff not necessary— 
Ability to deliver su ffictent. 
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In a sujt for damages, for failing to take delivery of goods 
contracted for; the defence was that there was no. walid tender 
as two days prior to the date of intimation ‘plaintiff had-sold 
the goods to another. Held, the fact of sale to another'did not 
take away the liability of thedefendant to accept delivery and 
pay the price, especially if the plaintiff was in a,position to 
deliver. the goods on the due date.. Actual custody of the goods 
is not necessary but effective control over their disposition is 
sufficient. 19 L. W. 654 dissented from. 

C. S. Venkatachari for Appellant. 

K. Jagannatha Atyar and K. S. Venkatramani for Respon- 
dent. 

T. S. V. 


Beasley, J. 
Ist December, 1924. 


Mortgage decree—Sale imn pursuance—Insolvency of mori- 
gagor before the date of sale in execution—Whether Insolvency 
Court can stay execution. 


I. .P. No. 367 of 1925. 


Where a mortgagee got a decree against the mortgagor 
and in execution of the decree brought the mortgaged properties 
to sale'and the sale was fixed to.a eertain day and meanwhile 
the mortgagor. became insolvent, held, the Insolvency Court had 
no jurisdiction to stay.the sale. 

K. S.'Narayana Atyangar instructed by Messrs. cenni and 
Greatorex for mortgagee. 

The Official Assignee in person. 

C. A. S. 


p SD 


Enp or Vorume XLVII. 


The Madras Law Journal. 





PART V.] JULY. [VOL. XLVII. 


te 





NOTES OF INDIAN CASES. 


BOARD OF REVENUE v. THE MYLARORE HINDU PERMA- 
NENT Funp, |. L. R. 47 Mad. 1. 


This case shows how incomplete is still the ascription of 
personality to corporations. The Lordships hold in this 
case following the decision of the House of Lords in New 
York Life Assurance Company v. Styles (1) that interest re- 
covered by the Corporation from its members to whom alone 
it lends its money, i. e., money contributed by the share-holders 
is not profit or income while interest recovered from transac- 
tions with outsiders is profit or income and is 
assessable. Such a view seems to be inconsistent with the 
assumption of a complete and distinct personality in the Cor- 
poration. The case in New York Life Assurance Company v. 
Styles (1) was not a case of interest but of distribution of 
premia among share-holderg. But so far as each individual] 
member is concerned the payment of the share in other people’s 
premia is consideration for his paying his premium and from 
the ordinary man’s point of view such a share does not differ 
in nature from interest, or at any rate, from dividend, though 
much stress seems to be laid by the Law Lords on the fact 
that it was a return of amounts contributed by the members as 
premia. 





TADEPALLI SuBBA Rao v. SARVARAYUDU, I. L. R. 47 
Mad. 7 : 44 M. L. J. 534. 

This decision has the merit of arriving at an equitable solu- 
tion of the difficulties presented by the somewhat careless lan- 
guage of S. 76 of the Transfer of Property Act. After 
tender, undef S. 76, cl. (i), the mortgagee is bound to account 
for his gross receipts notwithstanding the provisions in the 
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1 14 AC 381. 
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other clauses of the section. Does it mean that he is not 
entitled to deductions even in respect of public revenue ? 
S. 76, it will be found, imposes mostly duties, and deductions 
are referred to only in cl. (h) and those are (1) payment in 
respect of Government revenue, and (2) cost of repairs. Pro- 
visions of S. 72 are not excluded. Therefore, if he makes 
payment for the purpose of protecting the property from for- 
feiture or sale, (this would cover cases of Government re- 
venue) or “ for the due management of property ” he can add 
it to the principal. In the case of usufructuary mortgages, 
the latter item would be regarded as excluded by a contract 
to the contrary and would not be available to the mortgagee. 
What the learned Judges say is that he is bound to account for, 
that is to say, bring into account the gross receipts, but such de- 
ductions may be allowed to him as may be allowed to a trespass- 
er. The result is as we said equitable but the construction 
seems to be violent. Gross receipts would not include amounts 
uncollected, even though by negligence. In the case of mort- 
gagees other than usufructuary mortgagees covered by S. 77, 
there is provision for liability for non-collection in S. 76. But 
there is no such provision in cases covered by S. 77. Their 
Lordships say that S. 77 ceases to apply when there is a ten- 
der. The section does not say that. It has been held how- 
ever that a usufructuary mortgagee is liable for not making 
ordinary repairs under cl. (a) though cl. (c) does not apply 
to him. If so, under cl. (a) he would be bound to use rea- 
sonable diligence to collect rents when the Statute disallows 
him the right to appropriate the profits towards interest. The 
section is defective. 


The further question that arose was as to the right of the 
owner of a part of the mortgaged properties to redeem the 
whole. It was not a case of the splitting up of the mortgage as 
pointed out by Mr. Justice Krishnan at page 19 of the report. 
The opinion of the learned Chief Justice is. that 
even in cases coming within S. 60, the part-owner 
is entitled if he so choses, to redeem the whole. 
That is a doubtful point [Munshi v. Daulat and others (1), 
Kudhat v. Sheo Dayal (2), Ariyaputri v. Alamelu (3), Hutha- 
sanan Nambudri v. Parameswaran Nambudri (44 and Yadalli 


1. (1907) I L R 29 A 262. 2 IL R 10 A 570. 
3. (1888) TL Raz M 304, 4 (1898) I L R 22 M 209. 
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Beg v. Tukaram (5)]. If the case is one in which 
there has been no disintegration of the mortgage then the rest 
of the conclusion would seem to follow as a matter of 
course. The plaintiff was entitled to redeem the mortgage, 
was entitled to make a deposit and if the deposit was good, 
the mortgagee was liable to account for gross profits without 
interest. What has been forgotten in the case, however, 
seems to be__whether the plaintiff is entitled to retain the pro- 
hts when an account is to be taken under S. 95 of the Trans- 
fer of Property Act which was practically what was 
done in the case. The accounting ought to have been on the 
footing of a co-owner plaintiff being entitled only to fair inte- 
rest on the money advanced by him [see Aiyathurai Aiyar v. 
Kuppumuthu Padayachi (6)']. Though the case was not one 
coming within S. 60, last clause, their Lordships directed ac- 
counts to be taken to fix the proportionate amount chargeable 
on the property purchased by some of the mortgagees. In so do- 
ing, their Lordships dissent from 6 M. 61, a case of doubtful 
authority even when it was passed as the learned Chief Justice 
observes. It is much to be desired that Courts should, as far 
as possible, adjust_nghts between parties instead of sending 
them to fresh litigation especially in these mortgage actions. 
Weare glad that even in Allahabad, a change of heart is 
noticeable. 





DoRAISWAMI v. CHIDAMBARAM Pilas, I. L. R. 47 Mad. 
63:45 M. L. J. 413. 


This case is, as pointed out by Mr. Justice Ramesam in 
Rajagopala Iyer v. Ramanujachariar (1), is not necessarily 
inconsistent with the opinion of the Full Bench in that case as 
in this case the death of the judgment-debtor occurred after 
attachment, order for sale and even settlement of proclamation. 
The reasoning of Spencer, J. is that there is no rule that pro- 
ceedings in execution should abate by reason of the death of the 
judgment-debtor. No doubt, where an original application 
is to be made after the death, one ought to issue notice to the 
legal representative (O. 41, R. 22). Where any step is 
required to be taken after notice to the judgment-debtor, then 
also, absencé of notice to the legal representative of the 


g (1920) IL R48 C 22 (PC). 6. (1918) 9 L W 120 
z. (1923) I LR 47 M 288: 46 ML J 104. 
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judgment-debtor might jeopardise the sale but why should his 
death do so when there is nothing to be done by him. There 
is much force in the reasoning arguing merely on the sections 
of the Code. But the reasoning ignores the effect of death 
apart from the Code. The difficulty is as observed by Cotton, 
L. J.._how can you sell property “which formerly belonged to 
a dead man but which, as he is dead, is no longer his ?” ° An 
order must be got against the heir or devisee and under such 
circumstances that the Court has jurisdiction over the heir or 
devisee [In re Shephard (2) ]. It is against all principles to pro- 
ceed against him unti he has been brought before the Court 
or all proper steps to bring him before the Court have been 
taken ineffectually. That is the effect of S. 50 and O. 21, 
R. 22. Attachment even accompanied by order for sale does 
not confer a charge on the decree-holder. A notice to the 
legal representative is regarded by their Lordships of the Privy 
Council as a condition precedent to the jurisdiction to sell pro- 
perty by way of execution. Though Gopal Chunder v. Guna- 
mont (3) which had the approval of the Privy Council in 
Raghunath Das v. Sundar Das Kheirt (4) was a case in which 
the judgment-debtor died before execution, their Lordships 
applied the rule to a case where the insolvency took place after 
attachment, recognising no difference between the two cases. In 
Mallikarjun v. Narhari (5) such a notice had been 
served and the Court had determined as it had power to do for 
the purpose of execution proceedings, that the party served 
with notice was in fact the legal representative. It had there- 
fore jurisdiction to sell though the decision as to who was the 
legal representative was erroneous. [Raghunath Das v. Sunda: 


Das Khetri (4) ]. 





In re SELLAMUTHU SeErval, I. L. R. 47 Mad. 87 : 46 M. 
L. J. 86 (F. B.). 


The whole discussion has become unnecessary having re- 
gard to the judgment of the Privy Council in Brij Narain v. 
Mangal Prasad (1) which definitely lays down that the son is 
under a pious obligation even during the lifetime of the 
father to pay the debts of the latter. 


ne 











2. 43 Ch D 136. 3. (1892) IL R 20 C 370. 
4. (31914) ILR 42 C 7a: 27 MLJ 150 (P C). 
5. (1900) I L R 25 Bom 337. r (1923) I1L R46ML J 23. 
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SANKARANARAYANA — PILLAL v. RAMASWAMIAIL 
Pittas, L. L. R. 47 Mad. 39 : 44 M. L. J. 258. 


We think this case lays down the correct principle. A 
Judge as an arbitrator is neither a Judge nor an arbitrator. 
You cannot appeal which you could have done if he was a 
Judge. You cannot impeach the award on certain grounds 
which you could have done if he was an arbitrator. Before 
such a position is reached, it is but right that Courts should bë 
satisfied that the party has agreed to part with his valuable 
right of appeal. As the ma Chief Justice points out merc 
agreeing to deviate from the ordinary course of procedure as 
regards admission of evidence or restriction of the species of 
evidence need not have this result, Again, it may be a par- 
tial restriction of the right of impeathment, that is to say when 
the Court 1s constituted a final arbiter as to facts. The 
parties may of course in clear terms agree that there shall be 
no appeal. Such an agreement will be given effect to (14 M. 
I. A. 207). Ifthe matter was wholly outside the jurisdiction 
of the Court but the parties agreed that the Court should de- 
cide the matter, the decision would be binding the Court, being 
in the position of a guasi-arbitrator and no appeal would lie. 
Robert Murray Burgess v. Andrew Morton (1). ‘The caution 
applied by this case is that an agreement to give up the right 
of appeal should not in the absence of the clearest words or 
absolute necessity be inferred. We agree. 


MANYAM SUBBARAYA v. VENKATARATNAM, [. L. R. 47 
Mad.176 45 M. L. J. 822. 


Now that the fetish that Art. 182 is the article that is to 
apply to all execution is dead we do not think that there is any 
legal impediment to the Court holding that Art. 181 applies 
to a case where attachment before judgment has become in- 
effectual by reason of an intermediate claim proceeding pro- 
vided the application for execution is put within three years of 
the judgment restoring attachment. 


1. (1896) A C 136. 
NIC 
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SUNDARAeRAMANU JAM v. SIVALINGAM, I. L. R. 47 Mad. 
150:45 M. L. J. 431. 

The right to possession on the basis of the contract as 
distinguished from title is the foundation of the judgment in 
Vizagapatam Sugar Company v. Muthurama Reddi (1) and 
fully justifies the conclusion in the present case. But from 
this it does not follow that I. L. R. 38 Mad. 698 is wrong. 

Under the contract you are entitled to possession, you 
are also entitled to possession under your title. The two are 
distinct causes of action. The one right starts earlier than 
the other and the failure to assert the one does not bar the 
asserting of the other. 


Dautat Ram v. BHARAT NATIONAL BANK, I. L. R. 
slp 27: 

We are not sure whether it is an accurate statement of the 
law to say that it is a question of fact in each case as to whether 
a director of a company is a trustee, a partner or an agent of 
the company or the body of shareholders. The legal position 
of a director is left in no doubt by the authorities and there is 
no real contradiction when it is said that a director of a com- 
pany is its agent and that he holds the assets of the company 
that have come into his hands as trustee. The company is a 
legal entity which can only act and. transact its business with 
third persons through the medium of the directors who are for 
this purpose its agents. This aspect of a director’s pasition 
was emphasised by James, L. J. in Smith v. Anderson (1) when 
he said ‘‘ the director never enters into contracts for himself, 
but he enters into contracts for his principal, that is for the 
company of whom he is a director and for whom he is acting. 
He cannot sue on such contracts nor be sued on them unless he 
exceeds his authority.” See also Palmer’s Company Law, 
roth Edn., p. 180-on the authority of the dictum. At the 
same time it cannot be overlooked that though the properties 
of the company are not vested in the director as in the case of a 
trustee of a settlement or a will, they are entrusted to his con- 
trol and he ts bound to use them for the specified purposes of 
the company. He stands in a fiduciary position to the com- 
pany with regard to the properties of the company in his hands 
or under his control and ts answerable to the company as fora 


z. (1923) ILR 46M 919: 45 ML J 528 (E B). x 15 Ch D 376. 
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breach of trust for his wrongful dealings with them. This 
double aspect of the legal position of a director was put tersely 
by Lord Selborne in the following words ‘“ The directors are 
the mere trustees or agents of the company__trustees of the 
company’s money and property ; agents in the transactions 
which they enter into on behalf of the company.” Great 
Eastern Railway Company v. Turner (2). See also Ferguson 
v. Wilson (3). The position of directors has been so much 
likened to that of trustees in their dealings with the company’s 
properties in their control, that directors were not allowed to 
take advantage of the plea of limitation in claims by the com- 
pany against them, for wrongful dealings with its properties. 
Flitcrof?s case-(4), Masonic General Life Assurance Com- 
pany v. Sharpe (5). After the Trestee Act of 1888 in Eng- 
land directors are allowed to plead limitation only in cases of 
what may be called innocent breaches of trust, In re Lands 
Allotment Company (6) and they are treated as constructive 
trustees of the company’s properties. 

This view that a director is a constructive trustee and lia- 
ble as such for the misapplication of the company’s moneys 
would not have made any material difference in the decision of 
the case in Daulat Ram v. Bharat National Bank (7). No 
doubt on the question of limitation, S. 10 of the Limitation Act 
would not be applicable as the property of the company is not 
vested in the director as required by the terms of that section. 
Kathiawar Trading Company v. Virchand Dipchand (8). 
There is however authority that for a breach of trust by a 
director Art. 120 would be applicable and the suit in the case 
under review, being within 6 years from the misapplication by 
the director it would not be barred against him. Kathiawar 
Trading Company v. Virchand Dipchand (8). 


PHULLI v. Dest PArsHaD, I. L. R. 5 L. 38. 


The weight of authority is certainly in favour of the view 
held in this case that the absence of notice to the minor under 
O. 32, R. 3(4) before the appointment of a guardian ad litem is 
merely an irregularity and does not of its own force avoid the 


——_— O O 
a. 8 Ch Ap 149 at p. 152. 3. 2 Ch Ap 90 per Lord Cairns. 
4. 21 Ch D 5r9. s. (1892) 1 Ch 154. 
6. (1894) z Ch 616. 7. (1923) IL R s Lah a7 
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decree in thcesuit without proof of prejudice to the minor. In 
addition to the cases referred to in the judgment, we would 
only invite attention to the decision of the Patna High Court 
in Pande Satdeo Narain v. Ramayan Tewari (1), where the 
subject has been very fully considered and the learned Judges 
came tothe same conclusion. Reference may also be made 
in this connection to 45 M. L. J. (N. I. C.), pp. §1, 52 where 
this question is discussed, 


RAGHAVACHARIAR v. Murucesa Mupatul, I. L. R. 46 
Mad. 583. 


This case lays down that the Court has an inherent 
power to refuse to confirm an auction sale held under its order. 
if it is satisfied that it has been misled either in giving leave 
to bid or in fixing the reserve price, though no application was 
made by the parties concerned. We must confess that this 
is a somewhat large order. ‘The Court has, undoubtedly, 
power to cancel a sale on the grounds other than those set out 
in O. 21, Rr. 89, 90 and 91. [See, for instance, 36 Cal. 323 (P. 
C.), where a sale was set aside on the ground that the purchas- 
er was misled by representations made by officers of Court, ] 
see also O. 21, R. 72 and S. 47 (for fraud or irregularity un- 
connected with the conduct or publication of the sale). & 
cases coming within O. 21, R: 90d, it is dificult to see how the 
Court can have power to set aside the sale except in the manner 
provided in O. 21, R.go. If the application contemplated by 
Ss. 89, 99 and g1 are not made the Court is bound to confirm 
the sale. “Shall” is the word. ‘The Privy Council had 
recently to consider a similar question in connection with O. 21, 
R. 72. There, the decree-holder had applied for leave to 
bid and had been refused but he managed to purchase the pro- 
perty benami in the name of another and the question was 
whether it was open to the Court to treat the purchase as a 
nullity on the ground that the conduct of the decree-holder was 
contumacious and in fraud of the Court. Their Lordships 
held that contumacy was quite immaterial and further held that 
the sale was only voidable and ought to be set aside by an appli. 
cation as required by the rule and could not be, treated as a 
nullity but could be set aside only if the sale was found to he 
disadvantageous. I. L. R. 1 Pat. 733. 


1, (1923) IL R 2 Pat 9335. 
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CHANDANMULL Kanoria v. DEBICHAND, (1923) I. L. 
R. 51 Cal. 62. 


In this case a single Judge of the Calcutta High Court 
has held that where a suit is brought on the Original Side of 
the High Court for an amount beyond the pecuniary jurisdic- 
tion of the Presidency Small Causes Court but the plaintiff 
recovers judgment for an amount less than Rs. 1,000, S. 22 
of the Presidency Small Causes Courts Act, 1882, as amended 
by S. 11 of Act I of 1895 does not apply to the case and that 
he cannot be disallowed his costs under the provisions of that 
section. The reasoning of the learned Judge is based on the 
view that the cognizability of a suit by the Presidency Small 
Causes Court depends as much upoa the value of the subject- 
matter of the suit as laid in the plaint as on its nature. He has 
also excluded from his consideration the class of cases in Eng- 
land which have held that where an action is brought in the 
High Court for a larger sum than the Country Court can en- 
tertain but the plaintiff recovers judgment for a small sum as 
specified in S. 116 of the Country Courts Act of 1888, the 
restriction as to costs mentioned in that section apply although 
the action as laid could not have been commenced in the 
Country Court as the amount claimed exceeded its pecuniary 
jurisdiction. The learned Judge has dealt with the question 
on principle and as one of first impression. It is somewhat 
strange that in the whole course of the discussion, no reference 
is made to a direct decision on the question of Sir Lawrence 
Jenkins, C. J. and Russel, J. in Shridan v. Gordhandas (1). 
It is probable that reference was not made to this decision owing 
to an oversight, as there is a slight mistake in the judgment 
which is perpetuated in the headnote of the Bombay case, 
whereby instead of S. 22 of the Presidency Small Causes Courts 
Act, it is referred to as S. 20 of the Act. In this case, Sir 
Lawrence Jenkins has come to a decision directly contrary to 
that of Mr. Justice Page in the case under notice and Has 
relied on the English cases under the Country Courts Act in 
support of his conclusion. It cannot be suggested that the con- 
siderations which influenced Mr. Justice Page were not present 
to the minds. of the learned Judges who decided the Bombay 
case. We therefore venture to think that when this question 
comes up for consideration hereafter, the decision in the case 
under notice will not have the same authority as it would other- 
1. (rgor) I LR 26 Bom 235. 


NIC 
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wise have if the Bombay case had been brought to the notice 
of the learned Judge. 


KRISHNASWAMI NAIDU v. CHENGALRAYA Naipu, I. L. R. 
47 Mad. 171 45 M. L. J. 813. 


There is a difference between the language of O. 9, R. 3 
and the language of O. 41, R. 17. Whereas under the former 
section, where there is default of appearance, the Court is 
bound to dismiss a suit, in the latter, it is not so bound. In 
Muruga Chetty v. Rajasami (1), Mr. Justice Sundara Atyar 
makes considerable point ef this distinction and the distinction 
between the language of the present Code and the old Code 
in this matter so far as appeals are concerned. ‘This distinc- 
tion is noted in Venkatarama Atyar v. Nataraja Aiyar (2) by 
Mr. Justice Sankaran Nair and he distinguished the case 
before him as being one of dismissal of a suit. The Full 
Bench in Neelaveni v. Narayana Reddt (3) does not seem to 
advert to this difference in language which takes very much 
from its value as a decision on the present question. It is 
not a direct decision on the question, the reference being 
confined to O. 9, R. 13. 

The present decision which ‘extends the decision of the 
Full Bench to the case of appeals also does not advert to the 
distinction. If the Court was bound to dismiss and restora- 
tion is provided only under particular conditions, it may well 
be said that the Court has no general power to restore the ap- 
peal. But where the Court only may dismiss and is not bound 
to dismiss, why may it not restore when the circumstances 
are brought to its notice which may have led it, if made aware 
at the time of those circumstances, not to dismiss. Under 
O. 41, R. 19, the party may apply for re-admission and the 
Court shall re-admit under certain circumstances. It does 
not say that it may not re-admit under other circumstances. 
The fact that under R. 17 the Court, has a discretion, gives 
this interpretation a certain amount of force. The question 
does require further consideration. In the.case ander review 
the point was not quite material because whether the inter- 
ference was under the inherent powers or under the second 

1. (1912) 22 ML J 284. 2. (1912) 24 M L J 235. 
3. (1919) I LR 43 M 94:37 ML J 599. 
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part of O. 41, R. 19, the application would be one for the 
re-admission of an appeal dismissed for default of prosecution 
to which Art. 168 applied. Applying that Article, the applica- 
tion was clearly barred as it was presented more than 30 days 
after the dismissal. 





UssAN KASIM v. THE SECRETARY OF STATE FOR INDIA, 
IL. L. R. 47 Mad. 116 : 44 M. L. J. 638. 


That the public cannot prescribe setms to be one of the 
elementary propositions of English Law, so also the further 
proposition that it cannot be the object of a grant. ‘The two 
propositions are bound up with each other. For the same 
reason there cannot be either prescription by or grant to a 
part of the public or unless it has been or can be presumed to 
have been incorporated before the grant. The obvious in- 
convenience of the position especially of the impossibility of a 
grant is got over by several expedients. There can no doubt 
be no grant to the public but there can bea grant to a 
trustee for the public or a part of the public for any purpose 
known as charitable. There can also be a trust or dedication 
to the public or part of the public for a similar purpose. In 
the case of a highway the idea seems to be that though the 
mode of or time of user can be restricted, there can be no 
restriction as to the persons that can use it. This restriction 
does not seem to apply to other dedications which are charita- 
ble. There is great danger in applying these principles to 
India wholesale without an amount of caution. The point 
of view is likely to be obscured by reference to English autho- 
rities and by application of English doctrines more or less re- 
fined founded on legal conceptions not altogether in harmony 
with Eastern notions. [Cf. Bholonath v. Midnapore Zemin- 
dari Company (1)]. Grants to and prescriptions by caste 
are recognised in India. [See Suppan Asari v. Vannia 
Konar (2){]. In Goodman, v. Mayor of Saltash (3), where 
there was immemorial usage of free fishing by the residents 
of a place, the House of Lords got over the difficulties present- 
ed by the above doctrines by presuming a grant to the corpo- 
ration, burdened with a trust in favour of that section of the 


public which they regarded charitable. In India, Easements 





xr. (1904) ILR 3r C 503. a. (1914) 27 M L J 110. 
3. (1882) 7 AC 633. 
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by custom are recognised, the term ‘Easement’ including 
both easements and profits a prendre. [See Shanmugam 
Pillai v. Venkateswara Aiyar (4) and Bholonath v. Midnapore 
Zemindari Company (1)!]. In England also customs are 
recognised provided they are reasonable. [Harris v. Chester- 
field (5)]. It is doubtful if the Easements Act admits of 
this restriction on local custom. So far as acquisition by 
prescription is concerned, all the objections that are urged 
in England hold good in India also unless the usage can raise 
an inference in favours of customary easement. 





KONDAMA v. KANDASWAMI, I. L. R. 47 Mad. 181 46 
M. L. J. 172 (P. C.). 


A compromise between a woman holding for a daughter’s 
estate and a person who claimed to be the undivided co-parce- 
ner of the father was impeached by the daughter’s sons as 
the next reversioners. The adverse claimant was aware of 
the unfounded nature of his claim. The compromise was 
accordingly held not to be binding as against the reversioner 
but it was further held that a purchaser in good faith from the 
daughter without notice of the friend was protected, the widow 
not being a party to the friend. The High Court relied upon 
S. 96 of the Trusts Act. The section had obviously no appli- 
cation. Their Lordships consider the plea of bona fide pur- 
chaser for value without notice. Their Lordships repel that 
plea on the ground that the purchaser had notice of her limited 
disposing power and that he had not satisfied himself as the 
existence of necessity or inquiry which were the essential con- 
ditions of the exercise of her power of disposition. Is it 
open to the purchaser to show that he made inquiries and was 
satisfied that there were circumstances Justifying the disposition 
by the widow or rather can he succeed on such proof ? Their 
Lordships’ discussion of the question might_lead one to infer 
that if there was such proof, the plea would have barred the 
plaintiff’s claim. The point is doubtful. 





4. (1892) 2 ML J ago. 1. (1904) ILR 31 C 503. 
5. (1911) A C 623. 
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MA Lr Renni v. GOPALAKRISHNAYYA, I. L. R. 47 Mad. 
190 46M. L. J. 164 (P.C.). 


Their Lordships treat the following propositions as settled 
law + 


(1) When there are several mortgages on a property, 
the purchaser of the property subject to those mortgages may, 
if he pays off an earlier mortgage, treat himself as buying it 
and stand in the same position as his vendor or, to put it in 
another way, he may keep the incumbrance alive for his benefit 
and thus come in before a later mortgagee. 


(ii) This rule would not apply if the owner of the 
property had covenanted to pay the later mortgage debt. 

Their Lordships applied the rule where the pur- 
chaser paid off the second mé6rtgagee in order to 
save the crops which along with the cerpus formed 
his security as against the third mortgagee to whom 
the corpus alone was mortgaged. Their Lordships 
would not accept any difference in the legal position on this 
ground. Some question of contribution might possibly have 
arisen but that aspect of the question does not seem to have 
been pressed. 

Another point decided by their Lordships is that if the 
payment was by the sale of the crops in execution the purchasci 
could not claim the benefit of such payment as apparently then, 
his claim would be purely one for contribution and not by way 
of subrogation. 





SIVASUBRAMANIA PILLAI v. THEETHIAPPA, I. L. R. 47 
Mad. 120 :45 M. L. J. 166. 


A debt not barred at the date of adjudication of the debtor 
as insolvent was sought to be proved in insolvency. Objection 
was taken that it was barred at the time of proof and there- 
fore was not provable in insolvency. Their Lordships over- 
ruled the objection, we think rightly. Under S. 16 the debtor’s 
estate vests in the Court or the Receiver and becomes divisible 
among creditors, the creditors being those described in S. 28 
to whose claim the insolvent was subject at the date of adjudica- 
tion and after the adjudication no creditor has any remedy 
against the person or property of the insolvent except as pro- 
vided in the Act. A debt payable at a future time may be 
claimed immediately subject to a rebate. No legal proceed- 
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ings can be, started without leave. The creditor is entitled 
to get only his rateable proportion. The Receiver is in fact 
the trustee for all creditors and one of the main objects of 
the Insolvency Proceedings is to prevent a scramble among 
creditors. In these circumstances and in the absence of any 
rule of limitation applicable to the tender of proof it seems 
obvious that the question whether in respect of the debt a suit 
would be barred at the time of proof is quite immaterial. 
There is no rule laid down in the Insolvency Act imposing 
the condition that the claim should not be barred at the date 
of proof. The mghts created under the Act are new rights 
dependent upon but not identical with the original rights. A 
suit against the debtor is purposeless, the decree got being not 
available against the Official Assignee. Even the fact that a 
creditor may have got a decree before adjudication is not con- 
clusive against the Official Receiver for the Court may go 
behind the decree and fix the liability at less. | Obviously to 
claims which are so different from those available in suit or 
execution as by proof in insolvency cannot be governed by the 
same limitation. In addition, under the Limitation Act, the 
right 1s not extinguished but only becomes unenforceable bv 
suit. The conclusion is in accordance with English precedent. 
Under the new Act, the remedy against the person is not neces- 
sarily taken away by reason of the adjudication though it may 
be taken away by a protection order. This fact cannot make 
any difference in the conclusion if the question arose under the 
new Act. A question may arise as to what is meant by “ when 
he is adjudged an insolvent ” in S. 28. Does adjudication relate 
back to and take effect from the date of presenta- 
tion of the petition for this purpose? [Cf. Sankara- 
narayana v. Alagiri (1) and a further question might 
arise as to whether when by reason of a rule like that enacted 
in S. 48, C. P. C., at the relevant time, the remedy.of 
the decree-holder becomes limited to a particular relief, Je 
should be limited to such relief in insolvency or be treated 
as an ordinary creditor. 


APPANNA v. VENKATADRI, I. L. R. 47 Mad. 203 45 
M. L. J. 667. 

Once the old theory that an unregistered mortgage deed or 
sale deed cannot be looked into for the purpose of showing the 
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nature of the possession has been knocked on the head as it 
undoubtedly has been in Varada Pillai v. Jeevaratnam (1), it 
is dificult to see why it cannot be used not merely for the 
purpose of showing that it was a mortgage interest that the 
defendant was prescribing for but also that it was a mortgage 
interest for a particular amount. Apart from that, strictly 
spéaking in such suits it is not a question of redemption. By 
prescription, the defendant does not acquire title but the plain- 
tiff loses it pro tanto. The plaintiff being admittedly the 
owner, it is for the defendant to make out his title to retain 
possession. If he is unable to make out the specific right 
to retain, plaintiff would be entitled to recover possession. 





MAHARANA Kunwar v. Davin, I. L. R. 46 All. 16. 


In this case, the Official Receiver attached some property 
as the property of the insolvent. The plaintiff protested but 
did not apply to the Court to set aside the attachment ; on 
the other hand brought a suit in the ordinary Civil Court to 
declare his title. It was argued that his only remedy was to 
apply to the Insolvency Court. The Court overruled the 
contention holding that the Provincial Insolvency Act laid no 
such compulsion. S. 4, according to Mr. Justice Sulaiman, 
conferred power on the Court to investigate the question if 
moved in that behalf and a decision given when so moved, 
would bind the parties. That was the view taken by the 
Allahabad High Court of the scope of the Insolvency Act of 
1907. [Pita Ram v. Jujhar Singh (1)]. The fact that S. 4 
of the present Act expressly confers powers on Court to make 
such investigations can be no reason for holding that independ- 
ent action is excluded. Considering the analogous proviston 
of S. 7 of the Presidency Insolvency Act, the Bombay Court 
held that it was not excluded.[ Naginlal Chunilal v. The Official 
Assignee (2)]. When an order is made by the Court on 
application, no suit would lie to set aside such adjudication. 
[Abdul Lateef v The Official Assignee of Madras (3).1. 
The jurisdiction under S. 7 of the Presidency Insolvency Act, 
1909, has also been held to be discretionary. [Abdul Khader v. 
The Official Assignee of Madras (4) ; Jatindra Nath Bhatta- 

1. (1919) IL R43 M 24} 38 ML J 313 (PC). 
1. (1917) I L R 39 All 626. 2. (1911) IL R 35 Bom 473. 
3. (1912) I L R 40 Mad 1173. 4, (1916) ILR 40M 810, 
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charjee v. Fatteh Sing Nator (5)!] though the powers are very 
large. [Ramaswami Chettiar v. Ramaswami Aiyangar (6) ; 
Doratappa Atyar v. Official Assignee, Madras (7)]. Under 
the Act of 1907, there was a difference of opinion as to the 
powers of the Court to undertake such investigation so as to 
bind parties finally. The Madras and Calcutta High Courts 
held that it had not, the Allahabad High Court holding the 
contrary. [Nilmoni Chowdhury v. Durga Charan Chow- 
dhury (8); Narasimhaya v. Feeraraghavalu (9); Bansidhar 
v. Kharagjit (10) Pitaram v. Jujhar Singh (1)}. The 
language of S. 4 is wéder than the language of S. 7 of the 
Presidency Insolvency Act and has been framed on the lines 
suggested by Naginlal Chunilal v. The Oficial Assignee (2) 
so as to exclude doubts as, to its generality by prefixing the 
word “title” to “ priorities.” The doubts of Mr. Justice 
Lindsay as to the powers of the Court to decide questions finally 
do not seem to be justified. 


On the further question as to whether the leave of the 
Court was necessary before suing the Official Receiver, all the 
Courts seem to be agreed that no leave is necessary. [Rama- 
linga Chetty v. Anantachariar (11), Sant Prasad v. Sheodut 
Singh (12) and Amrita v. Narain (13) ]. 


SARTAJI v. Ramjas, I. L. R. 46 All. 59. 


A gift of the entire estate to the next heir the daughter 
by the widow has the effect of accelerating the estate and the 
reversioner is bound to come in within 12 years of the death 
of the donee. The Privy Council has construed many transac- 
tions as surrenders though not purporting to be as such. A 
surrender by a widow is strictly speaking a unilateral act but 
even bilateral acts have been so regarded to give effect to 
transactions. 


——————m 


g. (1921) 26 CW N 921. l 6. (1921) ILR45 M 434. 


7. (1921) 42 M L J rqr. 8. (1918) 22 C W N 704 
9. (3917) 41 M 440. 10. (1914) 37 A 65. 
tr (1913) 24M L J 350. 12. (1923) 2 Pat 724. 


13. (1919) 30 CLJ 515. 
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Hası BAKsH v. BABU LAL, I. L. R. 5 Laheg2 (P. C.). 


The observations of the Judicial Committee in Balabux v. 
Rukmabhai (1) asto the result of the separation of one or 
some of the members of a joint Mitakshara family on the sta- 
tus of the other members of the family have not commanded 
the unqualified approval of eminent legal writers and: Judges in 
this country. Mr. Mayne calls the presumption of the sepa- 
ration of the other members inter se by reason thereof as artifi- 
cial and would prefer to leave the status of the other members, 
whether they are joint or separate, as a question of fact uncon- 
trolled by any presumption of law. See Mayne’s Hindu Law, 
S. 492 see also Ram Pershad Singh v. Lakpati Koer (2). 
The language of their Lordships in Balabux’s case (1) is capa- 
ble of the construction that the separation of one or some of 
the members causes a disruption of the joint family as between 
the other members when the shares of the other members have 
to be ascertained to fix the share of the outgoing member and 
that the other members should, if they want to prove non-divi- 
sion in such cases, prove, like any other fact, an agreement: to 
remain united or to be re-united. This view has been urged be- 
fore the Indian High Courts and has been generally rejected. 
See however Balakrishna Mudaliar v. Raju Mudaliar (3). It 
is a well-known fact that in numerous families some members go 
out taking their shares and thc others continue just as before, 
without any fresh agreement to remain united or become re- 
united. To say in such cases that there was a separation of the 
other members inter se and a valid agreement to re-unite or be 
united would, in addition to being opposed to the fact, be in 
some measure impossible. In the first place, re-union is not pos- 
sible with all co-parceners. Secondly, in most Hindu families, 
there would be minor members who could not themselves en- 
force a partition except on grounds such as malversation by the 
manager. See Maync’s Hindu Law, S. 476, and the cases refer- 
red to therein. That a state of separation has been created be- 
tween the minor members and the manager by some one mem- 
ber going out of the family, a status which the minor members 
could not themselves bring about even if they 
wished seems to be  anamolous. Again if such 
a division is effected between the minor members 
and the manager, the minor members being incompe- 

t. (1903) IL R 30 C 725. a. (1903) I L R 30 C 231 (P C). 
3. (1915) 27 I C 736. 
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tent to contract, there can be no valid agreement to be united 
or to re-unite ; and the minor members will be left with none 
to manage their properties. These anamolous consequences 
have been pointed out in Rangasami Naidu v. Sundarajulu 
Naidu (4) and Palantammal v. Muthuvenkatachala Maniaga- 
rar (5) when the question again came up before the Privy 
Council in Musammat Jatti v. Banwari Lal(6), their Lordships 
have not been more clear in their pronouncement and they 
observe that the other members who were the brothers of the 
outgoing member were not proved to have agreed to be re- 
united. The course*’which this case took in the lower Courts 
and the Privy Council does not tend to clear up the law on the 
subject and the decisions of the Madras High Court referred 
to do not seem to have been cited before the Privy Council. 
When the question again came up recently before the Madras 
High Court in Shengoda Goundan v. Muthu Goundan (7) the 
learned Judges held that the recent decision of the Privy Coun- 
cil did not enunciate anything contrary to what was laid down 
in Rangasami Naidu v. Sundarajulu Naidu (4) and Palani- 
ammal v. Muthuvenkatachala Maniagarar (5). In this state 
of the authorities the decision of the Privy Council 
under notice which holds that there is no presumption as to se- 
paration between any one of the brothers and his own descend- 
ants when a brother separates and leaves the joint family is 
certainly in conformity with the practice and the accepted 
Hindu Law and defines clearly the limits of the rule laid down 
in Balabux v. Rukmabhai (1) and Musammat Jatti v. Banwari 


Lal (6). 





PITAMBAR LAL v. Doni SinéH, I. L. R. 46 All. 319. 


It is not easy to follow the statement that the Judges 
prefer to follow the Calcutta view. The Calcutta view as 
expressed in Bepin Behari Shaha v. Abdul Barik (1) seems to 
be that the application to restore the application will be govern- 
ed by O. 9, R. 9 by force of S. 141. Their view is that the 
application to set aside the order of dismissal of the suit is 
an an independent proceeding to which O. 9, Rr. 4 and 1 9 will 








I. (1903) ILR: 30 C 725. 4 (1916) 31 ML J 4) 472. 
s. (1917) 33 ML J 759. 6. (1923) IL R 4 Lah. 350 :45 M L J 355. 
7- (1924) ILR 47 M 567:46 ML J 404 
1. (1916) I L R 44 Cal. 950. 
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apply. The view of the Court in the case under review ap- 
parently is that to the original application O. 9, R. 9. did not 
apply and therefore a fresh application could be made to res- 
tore the suit irrespective of the dismissal for default. We 
think on the view of the Privy Council in Thakur Prasad v. 
Fakir-ullah (2) like execution proceedings these proceedings 
are proceedings in suits to which O. 9, R. 9 cannot apply but 
it does not follow therefrom that the Court has no power to 
set aside dismissal for default in a proper case. There ts 
S. 151 which preserves all inherent jurisdiction in the matter 
and the Court can in the exercise of that* jurisdiction set aside 
the dismissal for default. The view of the Patna High Court 
is that there is no such inherent power. Has it a power to 
dismiss for default either ? For that power also, you must 
go to the inherent powers. The order dealing with review 
at any rate would be applicable for there, there is no restriction 
as to the nature of the order or judgment that can be reviewed. 


Monan v. BISHAMBAR, I. L.R. 46 All. 68. 


Placing heavier and more numerous beams on a wall 's 
held in this case not to amount to- “‘ perverting to other uses "’ 
within the meaning of Art. 32, Limitation Act. 


SURAJMAN v. ANJORE SHUKAL, I. L. R. 46 All. 73. 

An application to execute a decree which was not executa- 
ble at the date of the passing of the decree is governed by 
Art. 181 and the limitation commences from the date when it 
becomes executable. Maharaja Sir Rameshwar Singh v. 
Homeshwar Singh (1). But it is somewhat difficult to under- 
stand how the Court’s failure to appreciate this plain point 
which many a Judge had failed to realise in his time could be 
a question of jurisdiction. 





Briy NARAIN v. MANGAL Prasan, I. L. R. 46 All. 95 
(P. C.) :46 M. L. J. 23. = 

The doubt cast by Sahu Ramachandra v. Bhup Singh (1) 
on the doctrine of pious obligation of the son for the debt of 
the father during the latter’s lifetime is dispelled by this case 
and the law is restored to: its condition it was before that case. 

2. (1894) I L R x17 All 106 (P C). 
1. (1920) 40 MLJı LR48I A17. 
1. (1917) IL R 39 All 437 (P C). 
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‘SOMADU v. KING-EMPEROR, I. L. R. 47 Mad. 232 : 45 M. 
L. J. 602. 


S. 288 of the Criminal Procedure Code gives discretion 
to the presiding Judge to use evidence given before the commit- 
ting Magistrate as substantive evidence. All decisions on 
this section are attempts to define and regulate - that 
discretion. As Mr. Justice Wallace says the discretion must 
be a judicial discretion and, we may add, ought to be exercised 
with great caution. It is obvious common sense, that when 
a man makes two contradictory statements in the course of 
the same proceedings,prima facie, he is not a person on whose 
word a conviction can be based. In other words, you must have 
other evidence probablising one or other of his statements. 
That is to say, his statemént must have corroboration in mate- 
rial particulars. In this case, they go a little further and 
say that when there is reason to apprehend conspiracy to sup- 
press the truth in respect of material details that implicate 
individuals while speaking to the general details, the statement 
may be believed. 


Aisa BiBi v. MAHFUZ-UN-NISSA Bisi, I. L. R. 46 All. 
310. 


In this case, the suit was upon a mortgage executed by 
the husband of a pardanashin Mahomedan lady under a power 
of attorney executed by her. The first Court dismissed the 
suit on the ground that the execution of the power of attorney 
by the lady was not proved. On appeal, it was held that the 
execution was proved but that it was not proved that the con- 
tents were explained to and were understood by the lady, mere 
admission of execution before the Sub-Registrar not being 
sufficient for the purpose. 


The next question was, the lady having died pending the 
appeal leaving the husband as one of the heirs, whether under 
S. 43, Transfer of Property Act, the mortgagee was not entitled 
to proceed at least as against the husband’s share. Their 
Lordships held he could and we think rightly. In Aptinddin 
Sahib v. Sheikh Budan Sahib (1) the Madras High Court went 
so far as to hold that S. 43 could be given effect to even in 
execution. 


1. (1895) I LR 18 M 492. 
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ANANTA Karwar v. RAMA Prasan Tiwagt, 1. L. R. 46 
All. 295. 


Here is a curious conclusion reached. Sons are liable to 
pay the debts of the father but the elder of them cannot alie- 
nate any portion of the joint family estate to meet such a debt. 
If he-cannot do it, how can he sell his own share for the pur- 
pose on the view prevailing in Allahabad ? [Lachman Prasad 
v. Sarnam Singh (1), Madho Prasad v. Mehrban Singh (2)}. 
In Hari Prasad Singh v. Sourendra Mohan Sinha (3), where 
two brothers mortgaged their family property for their antece- 
dent debts, it was argued that the mortgage was not binding as 
the debt was not a necessity so far as the family was concerned 
and neither could deal with his share and therefore the whole 
mortgage was void. Their Lordshipsheld that the two brothers 
being the only adult members of the family and the rest (their 
descendants) were minors, they could sell the property for 
the purpose. The legal basis of the judgment is difficult to 
perceive unless the case is treated as an exception to the genc- 
ral rule. This case is a much stronger case. The transferors 
are the brother and another brother’s son. The debts were 
the antecedent debts of the two brothers. It is held that the 
alienation is not binding so far as the share of the minor bro- 
ther’s son is concerned. lf it was not binding on one, we can- 
not see any justification for holding that the mortgage was 
binding against any. But we think antecedent debt is an item 
of necessity and the two brothers being jointly liable for the 
debts, the whole family was jointly under an obligation to dis- 
charge the debt and the alienation ought to have been upheld. 
In Hanooman Persad Pandey’s Case (4) their Lordships re- 
gard the discharge of ancestral debts as necessity justifying 
alienation by a guardian. Itis difficult to see why a manage 
should stand on a different footing. Confusion of ideas on 
the subject of antecedent debts and necessity seems to be im- 
mense some cases going so far as to hold that when there 
are antecedent debts, no question of necessity arises and that 
a sale for antecedent debts cannot be impeached on the ground 
that the price was inadequate. One could understand some 
reason for the difference when the view prevailed that a debt 
of the father imposed during the lifetime of the father no 
1. (1917) [LR 39 A 500:33 MLJ 39 (PC). = 2.(1890) I LR. 18 C 157(P C) 

3. (1922) I L Rr Pat. 506. 
4 6 MIA 393. 
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pious obligation on him to discharge the debt. There is no 
justification whatever for the distinction when the obligation 
to pay the debt even during the lifetime of the father is recog- 
nised or when the father is dead and the debt remains undis- 
charged. As the cases stand at present, so far as a man’s 
descendants are concerned, an antecedent ‘debt is an itêm of 
necessity just as a debt incurred by all the co-parceners is. The 
source of obligation might be joint incurring of the debt or a 
commitment of the law or the fact that it was incurred for 
the benefit of the family. A statutory debt or a decree debt 
would be as much necessity as any debt incurred for the benefit 
of the family. It would not be necessity for the collateral 
branch. If a member alienates his share for his antecedent 
debts, the collateral branch can successfully impeach the sale. 


ALKHU Rat v. LACHCHMAN Upapuya, I. L. R. 46 A. 
274 (FE. B.). 


The wajib-ul-arz in this case provided for right of pre- 
emption in the case of conditional sale as well as sale. The 
question was whether the party had a right of pre-emption on 
foreclosure of the conditional mortgage as on a sale. It was 
held that he was not. Sale in the context, they held, couid- 
mean only a sale by the party or by his act and did not include 
an involuntary judicial proceéding like foreclosure on a suit. 
On somewhat analogous reasoning it will be observed a Full 
Bench in Madras held that the right of pre-emption in Malabar 
did not extend to Court sales. [Vasudevan v. Itt Rari- 
chan (1)]. 


ABID HusAtn Kuan v. Kaniz Fatima, 1. L. R. 46 All. 
269 (P. C.). 


In this case, first there was a usufructuary mortgage in 
1869 under which the mortgagee was to be in possession, with 
his name entered in the records of the Government. In 1878.. 
a further mortgage was executed by which the property was 
made liable for further sum and it was further provided 
that the property should be redeemed in five years on payment 


r% ILR4: M 582:34 ML J 412 (E B). - 
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of the amount of his mortgage as well as of the old mortgage__ 
if not so paid, the deed should stand a saledeed for the amount 
of the two mortgages. The effect of the later document, their 
Lordships held, was that the position of the mortgagee was 
of a mortgagee by conditional sale in possession from the date 
of the original mortgage and that the mortgagee was not cn- 
titled to charge the mortgagor either with the enhance: rc- 
venue of the land or the cesses levied from him as registered 
proprietor. Apart from S. 72 of the Transfer of Property 
Act, which did not apply to the case, ther Lordships held that 
it was the mortgagee that was liable to pay the revenue ind 
cesses and not the mortgagor. 


A mortgagee in possession undér a mortgage made before 
the Transfer of Property Act came into force was, under the 
ordinary law then in force, liable to manage it as a person with 
ordinary prudence would manage it if it were his own and unless 
there was an agreement to the contrary with the inurtyagur 
he was bound to pay the revenue and such other charges of a 
public nature as were payable by the person in possessi 1 cut 
of the income and could not charge the mortgagor with such 
payments. 


MUHAMMAD JAN v. SHIAM Lat, I. L. R. 46 All. 328 
(F. B.) 


In this case a Full Bench of the Allahabad High Court 
overrules the earlier case in Hirde Narain v. Alam Singh (1) 
which held that when the Court is closed on the last day 
of the time allowed by a decree for pre-emption the payment 
cannot be made on the re-opening day. “The act of Court 
can hurt nobody ” is a well-known maxim and it has been ap- 
plied by both the Calcutta and Madras Courts to save payments 
on the re-opening day apart from the General Clauses Act 
and the Limitation Act. ‘The distinction made by the Allaha- 
bad High Court in Hirde Narain v. Alam Singh (1) between 
cases of pre-emption and other cases was a distinction without 
difference. 


Gar 
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JACKS AND Co. v. JoosAB MAHOMED, I. L. R. 48 Bom. 38. 


Sir Lawrence Jenkins, C. J., observed in Narasingdas v. 
Rahimanbat (1) that to give rise to an estoppel it would be in- 
sufhcient to say that it is doubtful that the person relying on an 
estoppel would have acted in the way he did but for the repre- 
sentation or conduct of the other party but that it must be found 
as a fact that the person pleading the estoppel would not have 
acted as he did. ‘Those observations have been followed inthe 
case under notice. It is no doubt an elementary rule that to 
give rise to an estoppel the representation must have been acted 
upon to his prejudice by the other party. But it is often a 
nice question, though one of fact, whether or not the action was 
taken on the faith of the misrepresentation. Ina great many 
cases, it would be difficult to ascertain whether the conduct of 
the person deceived would have been the same, if he had known 
the truth. In such cases, it is perhaps possible to consider that 
the circumstance that his action was to some extent swayed by 
the representation made to him and induced his action to some 
degree, would seem to be a sufficient change of position to give 
rise to an estoppel, although one cannot be sure that but for the 
representation he would not have acted as he did. This view 
which is opposed to that of Sir Lawrence Jenkins in the case 
cited, seems to have been entertained by Ewart in his Law of 
Estoppel, 1900 edition, pp. 144,145. The observations of 
Turner, L. J. in Traill v. Baring (2) cited therein also lend 
some support to this view. 
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SECRETARY OF STATE FOR INDIA v. NARSIBHAI DIADHA- 
BAL l. L. R. 48 Bom. 43. 


When once an error on the question of jurisdiction is 
established or an illegal or a materially irregular exercise of 
jurisdiction is pointed out on the part of a Subordinate Court 
from which there is no appeal, the power of the High Court 
to entertain a revision against the adjudication under S. irs 
of the Civil Procedure Code seems to be clear on the language 
of the section. The question of the discretion of the High 
Court to interfere or not in such cases is altogether distinct 
and the High Court as a rule does not interfere in the exei- 
cise of its discretion when there is another remedy open to 
the party seeking to invoke the extraordinary powers of the 
High Court under S. 115. A narfow majority of three learn- 
cd Judges against two held in Buddhu Lal v. Mewa Ram (1) 
that when on an issue as to jurisdiction a Subordinate Court 
held that it had jurisdiction, it was not competent to the High 
Court to entertain a revision against such an adjudication, when 
the suit itself was pending in the lower Court and not disposed 
of. The judgment of Walsh, J. in the case brings out forcibly 
the contrary view. The Madras High Court in Arunachellam 
Chettiar v. Arunachellam Chettiar (2) and Velappa Nadar v. 
Chidambara Nadar (3) refused to follow the Full Bench 
ruling of the Allahabad High Court. The Bombay High 
Court has in the case under notice declined to follow the 
majority view in Buddhu Lal v. Mewa Ram (1) and held that 
the High Court has power to call for the record of a case in 
which the question of jurisdiction is involved even at an 
interlocutory stage. 


Naina Pitiat v. RAMANATHAN CHETTIAR, I. L. R. 47 
Mad. 337 46M. L. J. 546 (P. C.). 


In this case, there was long occupation, payment of uni- 
form rent as well as alienations. Nevertheless, 
their Lordships declined to draw the inference that the tenants 
had a permanent occupancy right. From the same facts, in 
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Sebhurainam diyar v. V enkatachala Goundan (1), an inference 
of permanent occupancy was drawn by the High Court and the 
Privy Council confirmed the finding. The point of distinc- 
tion between that case and this was that here the landlord was 
a temple. In the case of temple lands, the presumption 
should not be applied, their Lordships say, because it would 
be breach of trust on the part of the trustee to make a-per- 
manent grant. What their Lordships say is that these facts 
are not sufhcient to raise the inference of permanent tenancy 
in the case of a temple. There was no evidence in this case 
irom which it could „certainly be inferred that the original 
grant was of permanent occupancy right. If there was as 
inthe case in Bawa Magniram Sitaram v. Seth Kasturbhai 
Afanibhat (2) their Lordships might have as in 
that case “followed the policy which the Courts al- 
ways adopt, of securing as far as possible quiet possession to 
people who are in apparent lawful holding of an estate to 
assume that the grant was lawfully and not unlawfully made. 
Although the manager for the time being has no power to 
make a permanent alienation of temple property in the ab- 
sence of proved necessity for the alienation, yet the long 
lapse of time between the alienation and the challenge 
of its validity is a circumstance which enables the Court to 
assume that the original grant was made in the exercise of 
that extended power.” There wag the word kudimiras em- 
ployed in connection with the tenancies in this case but the 
High Court was not prepared to attach to it any significance 
such as that the Bombay High Court was disposed to attach 
in that case to the word sadarmat. The only presumption 
that their Lordships were prepared to make from the fact of 
sales and mortgages by tenants was that it was to the interests 
of the temple that ordinary cultivators of the temple lancs 
should be solvent persons and not persons who were compelled 
to sell or mortgage such interest as they had in temple iands 
in order to raise money. 

In this case, their Lordships also re-affirm the principie 
laid down in Madhavrao Waman v. Raghunath Venkatesh (3) 
that a tenant cannot acquire an occupancy right by prescrip- 
tion. 

1 (1919) IL R43M 567 38 ML J 476 (PC). 
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There was a further question in the case whether the 
village was an estate. In determining this question, the main 
circumstances relied upon by their Lordships are (1) that 
the village was described as Rokkaguthagai village in the grant; 
(2) that a part of the land was admittedly cultivated by the 
tenant ; (3) that the waste lands admittedly belonged to the 
temple ; and (4) that the village was known as Ekabhogamn 
village. From these circumstances their Lordships infer that 
both the kudivaram and the melvaram rights were included in 
the grant. 


ABDUL SATTAR SAHEB v. THE SPECIAL DEPUTY COLLEC- 
TOR OF VIZAGAPATAM, I. L. R. 47 Mad. 357 :46 M. L. J. 
209 (F. B.). ° 


In reviewing Parameswara Aiyar v. Land Acquisition 
Collector, Palghat (1), we indicated the difficulties in the way 
of accepting that case as correct. The Full Bench now over- 
rules it. If the Collector declines to make a reference under 
S. 18, Land Acquisition Act, the High Court is powerless to 
interfere and direct him to refer under S. 115, Civil Pro- 
cedure Code or S. 107, Government of India Act. 


PARTHASARATHY Naipu v. KoTeswara Rao, I. L. R 
47 Mad. 369 46 M. L. J. 201 (F. B.). 


The first question raised in this case was whether the 
District Judge or Sub-Judge deciding an Election Petition is 1 
Court or a persona designata. IÍ the reference was to a Court, 
then an appeal or revision also would follow if there is a 
general right of appeal or revision from the orders of such 
Court. National Telephone Company v. Posimaster- 
General (2). There is no general right of appeal under the 
Indian Procedure but there is a right of revision under S. 115 
applicable to orders of all subordinate Courts. In construing 
S. 588 of the old Civil Procedure Code which said that the 
decision on appeals under that section was final, the Courts 
uniformly held that the Courts’ jurisdiction under S. 622 to 
interfere was not excluded and all that was meant by the word 
“final” was that there was no appeal. 


r (1918) IL R 42 M 231 36 MLJ 95. 2. (1913) A C 546, 
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The Privy Council had to decide a similar question in Bala- 
krishna Udayar v. Vasudeva Aiyar (1), i.e. to say whether 
the District Judge acting under certain sections of the Religious 
Endowments Act was a Court or a persona designata. Their 
Lordships held that the reference to District Judge meant only 
District Court. Pursuing a _similar inquiry in this case the 
Court found that the reference in this case was fo the Sub:Court 
or District Court. 


The further question was as to whether the Election 
Court could consider disqualifications or disabilities not covered 
by S. 55 or S. 57 of the Local Boards Act. The jurisdiction 
being limited and one conferred by those sections of the Act, 
the Court could not travel outside them. If there was any 
such disqualification or disability, the matter was for contest 
by a regular suit in the nature of quo warranto. As in the 
case under review, the lower Court entertained and gave effect 
to objections not available under those two’ sections, the High 
Court held that it acted without jurisdiction. 


PoNNUSAMI AlyaR v. DaMopaAR Hunsraj, I. L. R. 47 
Mad. 403 46 M. L. J. 82. 


Under the somewhat liberal view that now prevails as 
to the meaning of the word “ cause of action” under S. 20. 
C. P. C., as including “all the allegations necessary to sustain 
the action,” it is perfectly clear that when a claim is made in 
respect of an over-payment in Madras, part of the 
cause of action arises in Madras. Under the contract for 
sale of goods, payment was to be made either at Cai- 
cutta or on presentation of the hundis drawn on the purchaser 
at Madras. Payment was made in this case at Madras on 
presentation of the hundi. The argument was that the pay- 
ment could not be regarded as having taken place in Madras, 
as the vendor had negotiated it before that event took place. 
The case of a hundi must necessarily stand on a different foot- 
ing from a note. ‘The note itself may be payment—a hundi 
drawn by the vendor cannot have that operation. Till payment 
by the drawee, there is no payment of any sort in respect of 
the original obligation. 





1. (1917) I LR 40M 793 :33 MLJ 69 (P C). 
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KADIRVELU v. THE EASTERN DEVELOPMENT CORPORA- 
TION, I. L. R. 47 Mad. 411 : 46 M. L. J. 261 (F. B.). 


Two questions arose in this case__first, whether the legal 
representative is liable to pay the debts of the ancestor not only 
out of the corpus but also out of the income ; secondly, whe- 
they under S. 52, Civil Procedure Code, his remedy is confined 
only to attachment and sale or attachment or sale or attachment 
and sale as situation requires. 


The answer given to the first question is that the son is 
liable to pay out of the income also. he Chief Justice cites 
an English case, we hope only for edification and not for the 
purpose of forming a guidance to the Indian Courts. One 
hardly knows where one will be if all the technicalities of 
English Law as to the payment of debts of a deceased man 
were introduced into this country. The question is one of 
Hindu Law, one should think where Hindus are concerned or 
a question of equity and good conscience or if the Civil Proce- 
dure Code is clear the Civil Procedure must govern. Under 
the Hindu Law, he who takes the assets must pay the debts. 
From equitable considerations, it is restricted to the benefit 
received. Why should not the benefit be taken to include the 
accretions ? Again, why is not income property of the de- 
ceased as much as the corpus ? If you give a man’s estate a dis- 
tinct persona as the Romans did, there is no difficulty. Even 
otherwise, the interest must go with the principal and the in- 
come with the land. The distinction is metaphysical. 


As to the second question there is ample authority for 
reading the words distributively. [See Ahmad Wali Khan v. 


Shamsh-ul-Jahan Begam (1). 





MEYAPPA CHETTIAR v. CHIDAMBARAM CHETTIAR, I. L. 
R. 47 Mad. 483 46 M. L. J. 415 (F. B.). 

No doubt there is a very considerable amount of hardship 
that all the precautions taken by a creditor pending a suit to 
keep the property for the realisation of his debt should go for 
nothing because of some default in paying a batta or doing 
some such inconsiderable act. But truth to say, there is not 
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much difference between his position and the position of a 
creditor attaching after the decree. The difference might be 
one of a few days or weeks. Why should it occur in one and 
not in the other ? O. 38, R. 9 provides for the withdrawal 
of attachment on the happening of certain contingencies and 
they are contingencies which must necessarily occur before the 
conversion, if any, of an attachment before judgment intéd an 
attachment in execution. It cannot be contended that the 
attachment survives a dismissal of the suit because the Court 
has not made a formal order withdrawing attachment. On 
the whole we think it és only a question of the language of the 
Statute. “ Where any property has been attached in execu- 
tion of the decree ” is the language of O. 21, R. 57. In the 
case of attachment before judgment, the property is not at- 
tached in execution but by reason of O. 38, R. 11, attachment 
in execution is rendered unnecessary. The majority of the 
Full Bench hold that on passing of the decree and’on an appli- 
cation for execution, it becomes in effect attachment in execu- 
tion while the minority think that the property is attached—not 
in execution__but before decree. The Statute gives the 
decree-holder however all the benefits of an attachment. S` 64 
does not require that the attachment should be attachment in 
execution to attract the consequenecs of that section. O. 21, 
R. 64 does not require either that there should be such a trans- 
formation. On the Civil Procedwre Code, the decree-holder 
can be given all the reliefs on his attachment before judgment, 
even though it is held that his attachment is not attachment 
in execution. But the Full Bench has held that the attach- 
ment becomes attachment in execution after the passing of the 
order for sale: It is a necessary step from that to hold that 
after that dismissal for default raises attachment. It is 
dificult to see why the making of the order for sale should 
make any difference. It is also difficult to see why the-attach- 
ment should be regarded so converted only after the order for 
sale and not after the execution petition. The ratio decidendi 
of the Full Bench case seems to be that the effect of O. 39, 
R. 11 isto give the attachment before judgment the same legal 
effect as attachment in execution after the execution application. 
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JELADI BuRRAyyYA v. Ponpuri Ramayya, I. L. R. 47 
Mad. 449 46M. L. J. 49. 


In Ganesa Aiyar v. Amirthasami Odayar (1) Wallis, 
C. J. and Kumaraswami Sastri, J. gave an alienee whose sale 
was set aside at the instance of a junior member on the ground 
that the consideration was not binding (being for the purchase 
of lands) a charge for the same on the lands pur- 
chased. That was a suit for partition and possibly the Court 
had jurisdiction to give a charge. In (Chinnaswami Reddi v. 
Krishnaswami Reddi (2) it was held that unless the purchase 
of the new lands and the sale of the old were parts of the 
same transaction, the vendee will not have a right of recourse 
against the purchased lands. It i$ not quite clear on what 
legal basis a decree to the creditor can be given against the pro- 
perty. In the first place, the pro-note here was that of the 
guardian ; in the second place, if the heirs elected to keep 
the property, it 1s not clear why the debt should not be recover- 
able from them. If they did not elect to keep the property, 
then, the only right of the creditor is to proceed against the 
guardian and get it from the purchased property which would 
be his. It is difficult to follow the process of reasoning by 
which the plaintiff becomes a charge-holder. 





Das RAM CHOWDHURY v. TIRTHA Natu Das, [. L. R. 51 
Cal. ror. 


In this case it has been held that whena certificated 
guardian of the properties of a female minor holding a limited 
estate alienates her properties for a necessary purpose but 
does not obtain the permission of the Court for such an aliena- 
tion and the limited owner does not avoid it after attaining 
majority, it is open to the reversioners to sue thereafter for a 
declaration that it will not be binding on them after her lifc- 
time. The learned Judges base their decision on the some- 
what wide terms of S. 30 of the Guardians and Wards Act 
which entitles any other person affected by the alienation to 
avoid it, and not merely the ward. At first sight it seems to 
be open to doubt whether when the alienation is for a necessary 
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purpose, as-was found in this case, the interest of the reversion- 
ers is affected by the transfer. The reversioner has only a 
spes successionis, i. e. the possibility of succession, and he has no 
interest in the property during the life-time of the limited owner 
except that he can protect himself from any waste or unautho- 
rised alienation by her, Janaki Ammal v. Narayanaswami 
lyer (1); and as has been repeatedly pointed out by the Privy 
Council, the widow’s estate cannot be aptly described as an 
estate in fee or an estate for life or as an estate tail. Ranga- 
swami Goundan v. Nachiappa Goundan (2). Further, there 
ıs authority for the view that the expression “ any other person 
affected ” by the transfer in S. 30 of the Guardians and Wards 
Act ought not to be very widely understood, Lalji Das v. 
Chet Ram (3) and Jagabandhu v. Haladhar (4), 

where it was held that the creditors of the minor could not 
claim to avoid a transfer by the guardian effected without the 
leave of the Court. But the leave of the Court under S. 29 
does not cure the incapacity of the ward and place the alienation 
on the same footing as an alienation by the ward after attain- 
ing majority, as it is well established that even though there is 
an alienation by the guardian with leave, it is open to the ward 
to set it aside on showing that it was not for a necessary or 
beneficial purpose. Venkatasami v. Viranna (5) and Sikher 
Chund v. Dulputty Singh (6). A fortiori when the alienation 
is by a guardian without leave, it might not stand on a higher 
footing than an alienation by an unauthorised person of the 
properties of the limited owner. The reasoning of the learn- 
ed Judges in this case would seem to indicate that even though 
the limited owner may expressly ratify the alienation by the 
guardian after attaining majority, it would be open to the 
reversioners to sue for a declaration that it is not binding on 
them after her life-time. This can only be supported 
on the assumption that the reversioners: have a sta- 
tutory right under S. 30 of the Guardians and Wards 
Act to set aside the alienation though they may have no interest 
in the properties at the time. Saudagar Singh v. Pardip 
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Singh (7) does not go to show that a reversioner has any 
interest in the lifetime of the widow excepting for the purpose 
of ‘protecting themselves against any unauthorised alienations 
by her. It may be a further question whether if in a case 
where a guardian alienates with the leave of the Court, it would 
be open to the reversioners to show that the alienations were 
not beneficial to the limited owner on the principle of the rul- 
ings in Venkatasami v. Viranna (5) and Sikher Chund y. Dul- 
putty Singh (6) even though the limited owner might not have 
sued to set them aside on that ground. , 


On the question of limitation, the learned Judges have 
held that each reversioner gets a right to set aside the aliena- 
tion on his birth and will have six ygars under Art. 120 of the 
Limitation Act. If the reversioner who brought the suit in 
this case died pending the suit, we are not sure whether the 
learned Judges would have held that the suit could be continued 
by the other reversioners or would abate as a personal action. 
If the suit could be continued by others, it could only be on the 
footing that it was one on behalf of the whole class of rever- 
sioners as pointed out in Venkatanarayana Pillai v. Subbam- 
mal (8). If this is the correct view, the cause of action is one 
and entire for the whole body of reversioners arising at the 
time of the alienation and we can see no escape from the conclu- 
sion arrived at by the Madras Full Bench in Varamina v. 
Gopaladasayya (9). 


SAILAJA Natu Roy CHOWDHURY v. RISHEE CAsE LAW, 
I. L. R. 51 Cal. 135. 


The observations of B. B. Ghose, J. in this case that the 
possession of the common land by one or some of the co-sharers 
does not enure to the other co-sharers as well, relying on some 
dicta of the Privy Council in Varada Pillai v. Jeevarathnam- 
mal (1) do not seem to be consistent with principle or authority. 
In this country when we have no rule of Indian Law specifically 
applicable to the case, we resort to the English Common Law 
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for guidance as an exposition of the rules of justice, equity and 
good conscience, unless for some special reasons the rules of 
common law on a particular subject are inapplicable to this 
country. At common law, it was clear that one tenant in 
common could not maintain an ejectment against another 
tenant in common because the possession of one tenant in 
commoń was the possession of the other and to enable the 
party complaining to maintain an ejectment there must be an 
ouster of the party complaining. This common law rule has 
however been altered in England by S. 12 of the Real Property 
Limitation Act of 1833, by which where one of several persons 
entitled to any land or rent as co-parceners, joint-tenants or 
tenants in common has been in possession of the entirety or 
more than his share, his*possession is not deemed to be the 
possession of the others. Culley v. Doe d. Taylerson (2). 
But we are not concerned here with this alteration by the 
statute. In the well-known cases of Corea v. Appuhamy (3) 
and Muttunayagam v. Brito (4) which were cases from Ceylon, 
the Privy Council held under the Ceylon Limitation Ordnance 
of 1871, S. 3, corresponding to Art. 144 of the Indian Limita- 
tion Act, that in the absence of clear proof of ouster the posses- 
sion of one co-tenant must be referred to all of them and that 
his posséssion should be referred to his lawful title as a co-te- 
nant. That this view has, been uniformly held in this country iS 
clear from Probhat Chandra Sen v. Hari Mohan Dhupi (5) 
where Sir Ashutosh Mookerjee has collected all the recent cases 
bearing on the question. The observation of Viscount Cave in 
Karada Pillai v. Jeevarathnammal (1) cannot therefore be 
taken as casting any doubt upon such a well-settled rule espe- 
cially as their Lordships of the Privy Council have made it 
plain-in their latest pronouncement in Midnapur Zamindari 
Co., Ltd. v. Kumar Naresh Narayan Roy (6) that an exclusive 
user by aco-sharer does not amount to an ouster of the 
other co-sharers and that he cannot by letting the common land 
to tenants create any right in derogation of the interests of 


the others. 
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VELLAYAPPA CHETTIAR v. RAMANATHAN CHETTIAR, 
I. L. R. 47 Mad. 446 46M. L. J. 80o. 


The Court rightly held in this case that the claim proce- 
dure has no application to a Receiver taking possession of 
property of the insolvent. ‘There is a tendency to apply the 
procedure applicable to attachment and sale to proceedings by 
Receiver. Obviously, they can have no such application. 


MIDNAPORE ZAMINDARY & Co., LTD. v. KUMAR NARESH 
NARAYAN Roy, 47 M. L. J.23 LL. R. 51 Cal. 631 (P.C.). 


Their Lordships’ observations 4n this case touch upon 
several aspects of the relations between co-sharers ; on some 
points, however, they seem to be rather too broadly expressed. 
For example, they say that no co-sharer can as against his co- 
sharers obtain any jote right or rights of permanent occupancy 
in the lands held in common. If this was restricted to a mere 
claim based on long or separate possession, the statement may 
be unexceptionable. But their Lordships go on to add that 
even if a co-sharer ‘ purchased jote rights in lands held in com- 
mon by the co-sharers such a purchase would in law be held 
to have been a purchase for the benefit of all the co-sharers.’ 
This statement lays down the disability of the co-sharer with- 
out regard to the condition recognised in S. 90 of the ‘I rusts 
Act, viz., that the co-sharer should have gained the advantage 
‘by availing himself of his position as such and in derogation of 
the rights of the other persons’ or ‘as representing all persons 
interested in the property.’ The section puts a co-owner, a mort- 
gagee and a life-tenant on the same footing in this respect. With 
reference to a mortgagee the existence of this limitation was 
recognised by the Judicial Committee in Raja Kishendatt Ram 
qı. Raja Mumtaz Ah Khan (1) where they say “ Their 
Lordships are not prepared to affirm the broad proposition 
that every purchase by a mortgagee of a sub-tenure existing 
at the date of the mortgage must be taken to have been made 
for the benefit of the mortgagor ” and instancing the purchase 
by a mortgagee of a patni or mokurart tenure, they observe 
“ In such case the mortgagee can hardly be said to have derived 


ee ae a eg oes te et See a ee a 
1. (1879) IL R 5 C.198 (P C). 


NIC 


36 THE MADRAS LAW JOURNAL. (N.1I.C.)  [VOL. XLVI. 


from his mortgagor any peculiar means or facilities for makiug 
the purchase which would not be possessed by a stranger and 
may therefore be held entitled equally with a stranger to make 
it for his own benefit.” Where, however, the purchase is 
made in exercise of the rights which the person has as a limited 
owner or as a co-owner the position is different and the decision 
in Ganga Sahai v. Kesri (2) and Naba Kishore Mandal v. 
Upendra Kishore Mandal (3) illustrate this aspect of the rule. 
In the former the purchase was made with the money belong- 
ing to the co-sharers and in the latter the tenant rights were 
bought in by the rePease of the arrears of rent. The legis- 
lature has also recognised the possibility of the occupancy right 
in land being transferred to one of several persons jointly 
interested in the landas landholder, in S. 8, cl. 2 of the 
Estates Land Act which provides that such transferee shall hold 
the land subject to the payment to his co-landholders of the 
shares of the rent which may from time to time be payable 
to them. 


As to their respective rights of enjoyment of the common 
property, this judgment re-affirms the principles laid down in 
Watson and Co. v. Ramchand Dutt (4). It is true that the 
exclusive user of any portion of the common property by a 
co-sharer will not give rise to a claim for damages or mesne 
profits at the instance of the other co-sharers. But what is 
called the claim for compensation for such exclusive use is also 
stated in the present case in very general terms. To take 
a familiar illustration, suppose a co-owner cultivates a small 
portion of the common property while the other co-owner 
never evinced any desire to cultivate that portion or any other 
portion of the common property. Has the idle co- 
sharer a right to claim a portion of the income realised 
from the bit of land cultivated by the other ? In Watson’s 
case it was observed by Sir Barnes Peacock that in such a 
situation it will be scarcely consistent with justice, equity and 
good conscience to restrain the cultivating co-sharer from pro- 
ceeding with this work or to allow any other shareholder to 
appropriate to himself the fruits of the other’s labour or capi- 
tal. In the particular case, however, the Judicial Committee 
awarded compensation to the plaintiff co-sharer apparently 
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on the footing that he attempted to cultivate the lands in ques- 
tion but was excluded by the defendant [cf. Sivanara:a Re idi 
v. Doratswam: Reddi(5) and Debendra Narayan v. Narendra 
Narayan (6) ]. 


One important consequence of holding that the claim as 
between co-tenants is one for compensation not akin to damages 
or mesne profits is that the rule of limitation applicable to such 
a case becomes different. In the Full Bench judgment of the 
Madras High Court in Yerukola v. Yerukola (7) this aspect 
of the matter has been noticed at someelength. In the pre- 
sent case their Lordships have allowed compensation for about 
nine years prior to suit. 


AMBU Nair v. SECRETARY OF STATE FOR INDIA, (1924) 
I. L. R. 47 Mad. 572 : 47 M. L. J. 35 (P.C.). 


The decision on the main question in this case has long 
ago been forestalled in this Presidency by the general declara- 
tion in favour of the State contained in S. 2 of the Land En- 
croachment Act. There are, however, one or two incidental 
observations in the course of their Lordships’ judgment which 
call for notice. Dealing with the claim of prescriptive title 
to kumri lands, their Lordships observe that ‘ a licensee cannot 
claim title only from possession however long, unless it is 
proved that the possession was adverse to that of the licensor 
to his knowledge and with his acquiescence’. ‘This appears 
to us to be a very laconic pronouncement ona difficult question. 
‘There are two conditions suggested as being necessary, viz., 
the licensor’s knowledge and his acquiescence. It is not tasy 
to perceive the significance of the reference to acquiescence. 
As to the question of knowledge, it is by no means certain whe- 
ther the mere fact of an adverse claim by the licensee to the 
knowledge of the licensor will suffice to convert'the permissive 
possession into adverse possession, because the relationship of 
licensor and licensee is revocable only by the licensor and he 
is not bound to revoke it merely because the licensee sets un 
an adverse right ; but if such change in the character of the 








3 5 (1918) IL Rar M 86r. 6. (1919) ILR 47 C 182. 
7. (1922) I L R 45 M 648 (F B). 
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possession is possible, we fail to see where the question of ac- 
quiescence comes in. It may have a bearing on a claim of 
implied grant or estoppel, but it is difficult to realise its bearing 
on a question of prescription. 


Dealing with the question of ‘title by transfer,’ their 
Lordships refer to the finding of the Courts in India ‘ that in 
no case has the knowledge been brought home to the officers 
of Government that any of these lands were sold or mortgaged 
with their consent’ Here again, it is difficult to see the 
exact force of the observation. If, as between Government 
and the kumrt cultivator, the position of the latter was only 
that of a licensee, the mere fact that the latter was alienating 
or encumbering his assumed interest even to the knowledge 
or with the consent of a Government officer cannot affect the 
rights of the Government either by way of estoppel or by an 
implication of a grant of a transferable right, unless the official 
was one who had the power to grant sucha right. A similar 
argument has often been advanced in cases where tenants of 
temple lands in this Presidency claimed permanent rights of 
occupancy. In Chidambaram Pillai v. Thiruvengadathan 
Aiyangar (1) Muthuswami Atyar, J. answered it by referring 
to the probable desire of the Government and the trustees 
after them not to interfere with the tenants or take note of 
their transactions so long as they. regularly paid the rent due 
onthe land. Quite recently in Natnapillat Maracatr v. Rama- 
nathan Chettiar (2) the Privy Council dealt with it not as an 
argument of estoppel but only as one lending some support to 
a presumption in favour of an original right in the tenants. 
But if the nature of the original right is otherwise determined, 
there is no place for any such presumption. 


1. (1887) 7MLJr. a. (1923) [LR 47M 337:46 ML J 546 (PC). 
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BASDEO LAL v. JHAGRU Lat, I. L. R. 46 All. 333. 


This case raises the point as to the applicability of the 
rule as to perpetuities to a contract for pre-emption. It may 
be a question whether the rule applies when the contract is for 
a definite period like 30 years. The point has not been dis- 
cussed from that narrow point. It is a frontal attack deliver- 
ed against the application of the rule to contracts of pre- 
emption generally. Opinion was sharply divided on this ques- 
tion in India in Kolathu Aiyar v. Ranga Vadhyar (1), Chara- 
mudi v. Raghavulu (2) and Nabin Chandra Sarma v. Rajani 
Chandra Chakrabarti(3)when came Mafa1aj Bahadur Singh 
v. Balachand (4), where there is a distinct expression of their 
Lordships’ opinion that such a contract would be affected by 
the rule as to perpetuities. It waseunderstood in that sense 
in Dinkarrao Ganpatrao v. Narayan Vishwanath (5). It is 
sought to be distinguished in this case on two grounds : first, 
that in that case the contract was entered into before the Trans- 
fer of Property Act ; secondly, that it was a contract unlimited 
in point of time. [It is difficult to see how a contract unlimited 
in point of time becomes vague, indefinite, or uncertain so as 
to render the contract void or unenforceable. Jn fact, such a 
contract is not void under the English Law and damages can 
be obtained from the contracting party or his representatives 
if there is a means of having recourse against them. The 
fallacy in the first distinction ‘is that in India equitable interests 
in land were never recognised. ([Sanyellappa Hosmani v. 
Channappa Somasagar (6).] | We may also bear in mind 
what their Lordships of the Privy Council say in this case, no 
doubt with reference to statutes regulating heirship or giving 
force to wills, viz., that they should not be taken to affect 
paramount questions of public policy or to depart from well- 
settled principles of jurisprudence. We do not think that the 
question is disposed of by establishing that the contract does 
not:create an interest inland. The doctrine of fart per- 
formance that is being recognised all over India shows how 
unreal this distinction is. But even apart from that, can such 
a contract be specifically enforced ? To use the language of 
Mr. Justice Tyabji in Sri Jagadamba Raju v. Sri Rajah Prasad1 


1. (1912) IL R 38 M 144. 2, (1915) IL R 39 M 462. 
3. (1920) 25 C W N gor. 4. (1921) MW N 157 : 48 I A 376. 
5. (1922) IL R 47 B 191. 6. (1924) 47 M L J. 401 at 405 (PC). 
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Rao (7), which has been approved by the Privy Council in 
Ananda Moham Roy v. Gur Mohan Mullick (8) 
mutatis mutandis “ it would be defeating the provisions of the 
Act to hold that though such estates cannot be created under 
the law to arise in future, a person may bind himself to bring 
about the same result by giving to the agreement the form of 
a promise” to transfer the property when the contingency 
arises. As Lord Sumner says “it is impossible for them 
to admit the common sense of maintaining an enactment which 
would prevent the purpose of the contract while permitting the 
contract to stand as a contract. ” 





MAHABIR PRASAD v. AMLA PRASAD Ral, I. L. R. 46 All. 
364. ° 

Is it open to all the adult members of a family to start a 
new business so as to bind the minor members ? That a 
manager himself cannot start a trade is clear. [Sanyasi Charan 
Mandal v. Krishnadham Banerji (1)]. That case would 
seem to be against any exception being made in favour of 
a trade carried on by the male adult members as well. [See 
Sanyasi Charan Mandal v. Krishnadhan Banerji (1)]. ln 
Sadasiva Mudaliar v. Hajee Fakeer Mahomed Sait and 
Sons (2) all the adult members seem to have been acquiescing 
parties to the trade and yet the minors were held not liable. 
There are some dicta in Tammi Reddi v. Gangi Reddi (3) in 
favour of the adult members having the power to start a new 
trade. Abdur Rahim, J. leaves the question open in 4bdur 
Rehman Kutti Haji v. Husain Kunhi Haji (4). It is difficult 
to see how the acquiescence or consent of the adult members 
can extend the power of the manager. 





MEGHARAJ v. KRISHNA CHANDRA BHATTACHARJI. I L R 
46 All. 286. i 


Both the points decided by this case seem to*be covered 
by authority. The first point is that an executor represents 
the estate even before he takes out probate. 
The Privy Counci in (1916) «1A. C. 608 say: 
‘The personal property of the testator including all rights 

7. (1915) ILR 39 M 554 8. (1923) I LR 50 C 929 at 936 (P C). 
1. (1922) I L R 49 C 560 (P C). 2. (1922) 17 L W 288 (P C). 
3. (1921) 45 M 281. 4. (1919) IL R 42 M 761 at 771. 
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of action vests in him upon the testator’s death and the con- 
sequence is that he can institute an action in the character of 
executor before he proves the will. He cannot, it is true, 
obtain a decree before probate but this is not because his title 
depends on probate but because the production of probate 
is the only way in which by the rules of the Court, he is allow- 
ed to prove his title.” This is why it has been held sufficient 
if he produces the probate before decree in Chand1a Kishore 
Roy v. Prasanna Kumari Dasi (1). In cases not governed 
by Succession Act and the Hindu Wills Act, a probate is alto. 
gether unnecessary. The rule enacted if S. 187 which requires 
the production of probate, it has been decided in some cases 
not to apply to defendants. Caralapathi Chunna Cunniah v. 
Cota Nammalwariah (2) and Sadegopa Naidu v. Thirumale- 
swami Naidu (3). The section does not take away the 
general rule as to representation in S. 179. 

The next point was as to contribution under S. 82, 
Transfer of Property Act. Their Lordships hold following 
the case in Emperor v. Hazari Lal (4) that the value of the 
various properties should be calculated as at the date of the 
mortgage and not as at the date of the payment of the mortgage 
money. In America, a different view seems to prevail in some 
of the Courts. i 





KANHAIYA v. KANHATYA LAL, I. L. R. 46 A 372. 
The question in this case was whether in the course of the 
succession certificate proceedings the Court has power to ap- 
point a Receiver in respect of the debt. ‘Their Lordships think 
that the Receiver chapter cannot be worked into the scheme of 
the Succession Certificate Act. The argument was that S. 141 
Civil Procedure Code, applied the procedure applicable to suits 
to all proceedings and therefore the sections relating to recetv- 
ers also were applicable. Under the old Code, the Madras 
High Court held in Abdul Rahiman Saheb and another v. Gana- 
“athi Batta (5) that the injunction and receiver sections did not 
apply to proceedings under the Guardians and Wards Act. A 
different view is taken in In re, Bai Jamnabai (6) and A dadali 
Chowdhury v. Mahomed Hossain Chowdhuri (7). it isa 


1. (1910) I L R 38 C 327 (P C). 2. (1909) IL R 33 M 91. 
3. (1915) 18 MLT 129. 4. (1914) I LR 36 All 372. 


s. (1900) IE Ra3 M517:10 ML J 305. 6. (1911) 13 Bom. L R 487. 
7. (1916) IL R 43 C 986. 
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a question whether these supplementary proceed- 
ings are included in the term  ‘“ procedure” 
in S. 141. However that maybe, as the learned 
Judges point out in a succession certificate proceeding, a pro- 
ceeding where the object is merely to clothe a person with the 
authority to receive debts and similar claims and give acguit- 
tance in respect of them without finally deciding any question 
of title, the appointment of a Receiver is wholly inappropriate 
and purposeless. The appointment of a Receiver must be 
in aid of some ultimate relief to be given in the proceeding. 
In a proceeding of a summary character and with the object as 
set forth above, there is no ultimate relief that one can think 
of that can be given in the proceeding which can be aided by the 
appointment of a Receiver.» 


GAURI SHANKER v. SHEONANDAN Misra, I. L. R. 
46 All. 384. 

Can a debt secured by a mortgagė which as a mortgage 
cannot be enforced against the sons, being one not for antece- 
dent debt or necessity, be the foundation of a subsequent mort- 
gage by the father when at the time of such fresh mortgage 
the personal covenant on the previous mortgage is barred ? 


Mr. Justice Lindsay holds that the debt though barred 
under the Statute of Limitation is not extinguished and can 
support the subsequent promise by the father so as to bind the 
son. Mr. Justice Sulaiman, while differing from Mr. Justice 
Lindsay on this point, holds that the approval by the Privy 
Council in Brij Narain’s case of the judgment of Chief Justice 
Wallis in drumugham Chetty v. Muthu Goundan (1) neces- 
sarily involved the conclusion that a mortgage debt as such 
apart from the question whether the personal remedy is barred 
or not, is an antecedent debt. This view of Justice Sulaiman 
seems to be right. Bry Narain’s case, has, we think, made 
reliance on Sahu Ramachandra’s case or Cheturam’s case ex- 
cept on the sole point that the mortgage in order to be binding, 
must be supported by a debt antecedent impossible. It should 
be antecedent im fact and not merely bearing the semblance cf 
antecedency. 





1, (19x19) IL R qg2 M 711. 
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SAMAR BAHADUR SINGH v. Jit LAL, I. L. R. 46 All. 359. 


In this case the question was whether a custom recorded in 
terms giving an option to co-sharers, etc., in the case of a sale 
or mortgage would extend to the case of an exchange. Their 
Lordships held not. It is obviously right for a custom cannot be 
extended by analogy. Outside the custom, the general law 
should prevail. 





BHAGCHAND DAGADUSA v. THE SECRETARY OF STATE 
FOR INDIA, I. L. R. 48 Bom. 87. 


In this case, the learned Judges discussed the necessity 
for notice of suit under S. 80 of the Civil Procedure Code in 
the cases of the Secretary of State for India in Council and 
a public officer as regards suits for igjunction for a threatened 
injury in the future. There may be some difficulty in en- 
grafting on the language of the section, the exception in cases 
where the Secretary of State is sued for an injunction where 
irreparable injury might ensue if notice for the requisite period 
is given as required by the section. No doubt as pointed out 
by Shah, J. in the case under review, the notice required by the 
section does not form part of the plaintiff's cause of action, 
but it is merely required as a matter of procedure ; this is 
clearly borne out by the terms of the section itself which re- 
quires the cause of action to be stated in the notice itself given 
two months before the suit’ But the hardship involved by 
reading the language of the section in its absolute terms against 
the Secretary of State may well be avoided by instituting the 
suit for injunction against the public officer who threatens 
to commit the act which would cause the injury, instead of the 
Secretary of State, as indicated by Kemp, J. in this case and 
Sadasiva Aiyar, J. in Secretary of State v. Kalekhan (1). 

But even on this question, the decisions are not uniform 
as to the necessity for notice in cases of suits for injunction 
against public officers. The Bombay High Court has held 
in this case rightly, if we may say so with respect, that such 
suits do not fall within the language of the section. ‘There ts 
the very high authority of Bowen, L. J. in Chapman Morsons 
and Co. v. Guardians of Auckland Union (2) for the view 
that the words similar to those applied to public officers in 
S. 80 can have reference only to past acts of the public officer: 
and not to future acts threatened to be done by them in the 
future. We venture to think that as against this, the observa- 

r. (1912) [LR 37M 113 :23 ML J 181. 2.23 Q B D 294 at 302, 303. 
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tions to the contrary of Pratt, J. in Muradally- Samy v. 
B. N. Lang (3) are not entitled to much weight: „It is un- 
necessary to say that the bulk of authority in Bombay,is against 
the view of Pratt, J. and his Lordship felt bound tọ. fallos 
it in opposition to his own inclination. There is one decision 
in eee in The Superintending Engineer, H Circle; Bezwada 

. Chituri Ramakrishna (4), which it is necessary to, adve cyt 
to in this connection, where the learned Judges held that suits 
for injunction against public officers are not exemptėd 'from 
the statutory notice required by the section. Apart ‘from 
the circumstances that the terms of the section do not: relate 
to injunction as pointed out by Bowen, L. J. in Chapman 
Morsons and Co. v. Guardians of Auckland Union (2) refat- 
red to above, this ruling gf the Madras High Court doesnot 
refer to a prior decision which is opposed to the:view taken 
by the learned Judges in that case. [Vide President:of\ teh 
Taluq Board, Sivaganga v. Narayanan (5)]. In'ranswer 
to the observations in The Superintending Engineer, Ul, Circle; 
Bezwada v. Chaturi Ramakrishna (4) regarding the expression 
“in respect of an act, etc.” and their true scope pve:swould 
only point to the observations of Kemp, J. at page I. §.310f ithe 
case under notice. Indeed, on the authorities it is-not yet 
quite settled whether the notice required by the sectiomis neceé- 
sary only in cases where the suit is based on a tort committed 
by the public officer in the course of his duty or. whether vit 
also extends to actions ex contractu. [See Rajmah Manik- 
chand v. Hanmant Anyaba (6), Cecil Gray v. The Gantowment 
Committee of Poona (7) and Shahebzadee Shahunshah 
Begum v. Fergusson (8) }. jonr, ] 


In the end, we would only add, with respect, that wher 
is possible to distinguish the decision of the Court’ of #1 mie al 
in Flower v. Local Board of Low Leyton (9) in which’ Jessel. 
M. R. and James, L. J. took part and which was folldwWwéd by 
Lords Esher, Bowen and Lindley in Chapman Morton" ahd 
Co. v. Guardians of Auckland Union (2), the attitude of 82da- 
siva Aiyar, J. in Secretary of State v. Kalekhan (1)‘in dissent: 
ing from those great Judges does not add to the wetghë of his 


Lordship’s pronouncement. 
Be I 


1 IL R37 Mad. 113. 2. gets S 
3- (1919) I LR 44B 555. 4. (1920) 39 MiJa 5 
5. (1892) ILR 16 M 317. 6. (1895) ILR 20 B 69y. 
7. (1910) I L R 34 B 583. 8. (1881) ILR7C one 


9. (1877) 5 Ch. D 347. 
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PHIROZSHAH BOMANJI Perrr v. Bat GOOLBAI, 
47 M. L. J. 79 (P. C.). 


Unlike the English Apportionment Act of 1870 the Trans- 
fer of Property Act has provided for the application of the 
rule of apportionment to rents, annuities, etc., only as between 
transferor and transferee and by virtue of S. 2 (d) the opera- 
tion of the rule is restricted to transfers by act of parties. 
Under the Succession Act, S. 300 and the Probate and Adminis- 
tration Act also the rule is applied only to the parti- 
cular case of annuity therein dealt with. In cases not falling 
under these statutory provisions the Calcfitta High Court had 
declined to apply the principle of apportionment. See Sat- 
yendra Nath Thakur v. Nilkantha Singha (1) and Mathewson 
v. Shyam Sundar Sinha (2). But it has been suggested in 
Madras that as the Courts in India are not bound to follow 
the English Common Law rule except as a principle of justice, 
equity and good conscience and as the Indian legislature has 
in certain cases clearly adopted the principle of apportionment 
our Courts will be justified in applying it as a rule of justice 
and equity in all cases. [Cf. Lakshmi Naranappa v. Meloth 
Raman Nair (3) and Kunhi Sou v. Mulloli Chathu (4)]. We 
are not sure if the case under review can properly be regarded 
as deciding this matter one way or the other because as their 
Lordships observe, the argument before them proceeded on 
the footing that the English Common Law rule would have 
applied to the case but for a contention based on the terms 
of the will in question. Why the assumption was made the 
report of the case does not enable us to say. The case was 
from the Town of Bombay and it may be that the course of 
proceedings was throughout coloured by the prevalent view 
that the English Common Law must be deemed to have been 
introduced into the island of Bombay. [Cf. Naoroji Beramji 
v. Rojers (5)]. 


t 





SRI RAJA VATSAVAYA VENKATA SUBHADRAYAMMA v. 
SRI PoosAPATI VENKATAPATHI RAJU, 47 M. L. J. 93 (P. C.) 


The tendency in India has been to give a liberal applica- 
tion to the doctrine of lien in favour of a person whose money 


1. (1893) I L R 21 C 383. 2. (1906) I L R 33 C 786. 


3. (1902) IL R26 M 540. 4 (1913) ILR38 M 86. 
g. (1867) 4 Bom HCROCJ:. 
NIC 


46 THE MADRAS LAW JOURNAL (N. 1. C.) [VOL. XLVII. 


has been expended in the preservation of another’s property. 
[See the collection and discussion of authorities in Raja of 
Vizianagram v. Raja Setrucherla Somasekhara Raj (1)]. 
But a note of dissent has from time to time been sounded pn 
the authority of certain English decisions which were under- 
stood as limiting the principle of lien to certain defined classes 
of cases. In the decision under notice the question of lien 
arose with reference to funds borrowed for the conduct of 
litigation directed to secure and preserve trust property. It 
is of course well established that a trustee spending his own 
moneys for such a purpose will have a lien and a creditor lend- 
ing moneys to the trustee for the purpose may also be entitled 
to a lien on the principle of subrogation, but it is noteworthy 
that their Lordships go on to add that even the settlor spending 
moneys or a third party aflvancing money to the settlor for that 
purpose would be similarly entitled to a lien on the property 
preserved for the trust by his outlay. 


Their Lordships’ observations on the question of the as- 
signability of the fruits of a pending or a contemplated litiga- 
tion also deserve to be noted. In Annada Mohan Roy v. 
Gour Mohan Mullick (2) their Lordships have declined to 
recognise a contract to transfer a spes successionis even to the 
extent of compelling specific performance after the succession 
had opened and the property had vested in the person who 
agreed to make the transfer. This is the logical result of 
the prohibition in cl. (a) of S. 6 of the Transfer of Property 
Act. The other clause in that section which has given rise 
to some difficulty is cl. (e) which after the amendment made 
in 1900 prohibits in general terms the transfer of a mere right 
to sue. The effect and operation of the clause was discussed 
at some length in the judgment of the High Court in Nara- 
singerji v. Penaganti Parthasarathi (3). The judgment under 
review indicates that that clause should be interpreted in the 
light of the principles recognised in Glegg v. Bromley (4). 


On the question of the interpretation of the contract, their 
Lordships disagree with the view of the High Court that the 
consent of the original lender was a ‘condition precedent to a’ 
compromise of the suit. “ Having regard to the uncertainty of 
human life which contracting parties when providing for possi- 
ble future events must be presumed to bear in mind,” their 


1 (1902) IL R26 M 686 (FB). 2 (1923) I LR 5o C 929 (P C}. 
3. (1921) M W N 519. 4. (1912) 3 K B 479. 
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Lordships say, “it would be irrational if not absurd ” for the 
parties to have entered into such a contract. But their 
Lordships’ observations in Hurnand Rai v. Pragdas (5) must 
make one hesitate before dogmatising about what a reasonable 
man would have been likely to agree to. 


JAGATPUT SINGH v. PURANCHAND NAHATTAa, 47 M. L. 
J. 136. (P. C.) 


JAMNABAI v. FAZALBHOY HEpPTOOLA, 47 M L J 164.(P. C.) 


Sır RAMESHWAR SINGH v. HITENDRA SINGH, 47 M. L. 
J. 286 (P. C.). 


These three cases deal with one aspect or another of the 
law relating to consent decrees and orders. They emphasise 
the fact that such proceedings are in a sense in the nature of 
contracts but also have super-added to them some of the in- 
cidents governing regular judicial pronouncements. Hudders- 
field Banking Company, Limited v. Henry Lister and Son, 
Limited (1), Tiruvambala Desikar v. Manickavachaka Desi- 
kar (2) and Cowasji Temulji v. Kisandas Ticumdas (3). 


In the first case the attempt to insist on a decree in terms 
of an alleged agreement between the parties failed on a finding 
that the parties were not ad idem in connection with it. In 
the second, counsel had agreed to an order in particular terms 
under a mistake of fact but when the party sought to re-open 
the matter their Lordships proceeded on the view that before 
doing so it must be shown that serious and substantial injustice 
to the client will be the result of letting the consent order stand. 
This is in substance though not in form an application of the 
principle of S. 20 of the Contract Act. The two cases also 
raised the question of the authority of counsel to consent 
to an order or to enter into a compromise without the express 
permission of his client. Their Lordships seem to think 
that except in special cases counsel must be taken to have such 


authority. 


In the third case the point arose with reference to a 
decree-holder’s power to insist on execution sale in contraven- 
tion of the terms of a receiver order made by consent. Their 


5. (1922) IL R 47 B 344. 1. (1895) 2 Ch 273. 
2. (1915) IL R 40 M 177. 3. (1911) I L R 35 B 371. 
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Lordships recognise that it will be open to a party to a con- 
sent order to challenge administration thereunder which is of 
such a character as either amounts to malfeasance and accord- 
ingly releases the consentor or secondly, had been proved by 
experience to be in substance so protracted and imperfect as 
to be futile. It is not quite clear whether these exceptions 
are derived from the consensual aspect of the order or its-judi- 
cial aspect. Nor is it quite easy to follow the bearing of the 
reference in the course of the judgment to the decisions in 
Ram Kirpal Shukul v. Mussumat Rup Kuari (4) and Hook 
v. Administrator-Gengral of Bengal (5). 


MUBARAK Husain v. AHMAD :IL R46 All 489 (F B). 


The question in thisecase was as to whether S. 60, Civil 
Procedure Code, prevents the sale of the house of an agricul- 
turist in execution of a mortgage decree for sale. The two rival 
contentions that found favour with different Judges were 
(i) that having regard to the wording of the proviso—provided 
that the following particulars shall not be liable to such attach- 
ment or sale__not only attachment but also sale is prohibited by 
the section ; (ii) that having regard to the first clause which 
speaks of attachment and sale in execution of a decree to which 
the proviso is attached, the proviso can have reference only to 
attachment or sale on attachment and not to a sale in execution 
of a mortgage decree. If the settion really prohibited sale, 
we agree with Mr. Justice Walsh that the objection might be 
taken in execution. But we also agree that the view taken of 
the section by the majority is the correct one. The section, we 
think, has nothing to do with cases where the decree directs the 
sale, specially, when we have regard to the fact that transfer of 
such properties is not prohibited__though the argument of want 
of symmetry or logical consistency is not always a 
sufhcient ground in the case of Indian Legislature 
to exclude a wider construction. There are many 
reasons as pointed out by Mr. Justice Mukerjea why the 
language ‘ attachment or sale’ is substituted. It accentuates 
the intention of the section that it is not only the sale in pur- 
suance of attachment that is prohibited but also attachment. 
for there are many things in which the object of the attaching 
party is attained without sale in fact the mode of execution 
provided is not sale. 

4. (1883) LRiIA 37. 5. (1921) LR 48 I A 187 :40 M LJ a3. 
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BANK OF BENGAL v. Lucas, I. L. R. 51 Cal. 185. 

Tihe question whether and when the creditor is entitled 
to the securities given by the principal debtor to the surety is 
not dealt with by any provision of the Contract Act nor has 
it been considered by any of the Indian decisions except the 
one under notice ; and although Sir Asutosh Mookerjee was 
not called upon to decide the question in the case, as it was 
found that the securities were expressly assigned by the surety 
to the creditor, the observations of that learned Judge where 
he reviews the English cases and comes to the conclusion that 
unless there is an express contract to that effect or there is a 
trust or both the surety and the principal ‘debtor become bank- 
rupts the creditor is not entitled to the benefit of the securities 
given by the principal debtor to the surety, are of special value. 
Even in England the question wasenot free from doubt till 
the decision of Stirling, J., in In re, Walker, Sheffield Banking 
Company v. Clayton (1), where that learned Judge considers 
all the decisions referred to by Mr. Justice Mookerjee and 
comes to the conclusion that the proposition that a principal 
creditor is entitled to the benefit of all counterbonds and colla- 
teral security given by the principal debtor to the surety cannot 
be supported. 

It is worthy of note that in Jn re, Walker, Sheffield Bank- 
ing Company v. Clayton (1), both the estates of the principal 
debtor and the surety become insolvent and still the learned 
Judge would not award thé principal creditor full benefit of 
the securities given by the principal debtor to the surety but 
would only allow the creditor to prove in the administration 
of the estate of the surety on the amount of the securities 
realised. In view of this decision, it may be that the exception 
in favour of the creditor when both the principal debtor and 
the surety are bankrupts, as enunciated by Mr. Justice Mooker- 
jee should only be understood to be restricted to the creditor’s 
right of proving for the balance due to him against the amount 
realised by the surety’s estate out of the security given by the 
principal debtor and not to extend to claiming the full value 
of the securities. 





PRASANNA CHONGDAR v. NrisINGHA Moorari Pat, 
I. L. R. 51 Cal. 216. 

In this case, the learned Judges have held that a suit 
for setting aside a putni sale and for confirmation of possession 


1. (1892) 1 Ch. 62r. 
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is not a suit for a mere declaration with the Court-fees payable 
as such, but a suit for declaration and consequential relief 
for which Court-fees have to be paid under S. 7 (iv) (c) of 
the Court-Fees Act. In the course of the judgment, the learned 
Judges point out that even apart from the relief of confirmation 
of possession, the suit for setting aside the putni sale would 
fall under S. 7 (iv) (c)in cases where the sale would be binding 
on the plaintiff unless he avoids the same. Where howevez 
the sale is a nullity or void ab initio, in a suit for a declara- 
tion that the sale is not binding on the plaintiff, the Court-fee 
payable on the plaint would be as pointed out by “the learned 
Judges as a mere suit for declaration under Art. 17 of the 
second schedule of the Court-Fees Act. Apart from the 
decisions of the Calcutta High Court referred to by the learn- 
ed Judges in support of*their conclusion, the Madras High 
Court has entertained the same view on these questions in the 
Full Bench decision in Arunachalam Chetty v. Rangasamy 
Pillai (1), though on the question whether the plaintiff can in 
a suit for a declaration and consequential relief, put a valua- 
tion on the plaint according to his own pleasure, the Madras 
High Court has taken a different view from what has been 
entertained in Calcutta. 


The other question decided in the case is one of some 
interest. The Court-fee on the plaint was originally paid as 
for a mere declaration under the Court-Fees Act of 1870 and 
before the adjudication of the question of Court-fees by the 
Court, the Court-Fees Amendment Act of 1922 (Bengal) came 
into force and the question arose whether the excess Court-fee 
payable was to be onthe basis of the Act of 1870 or the 
Amendment Act of 1922. The learned Judges have held that 
the question to be decided by the Court is what is the Court-fee 
payable on the original date of the plaint and the Amendment 
Act can have no application to the case, as otherwise it would 
be giving a retrospective operation to the Amendment Act. 
S. 149 of the Civil Procedure Code. referred to by the learned 
Judges also supports their conclusion. Of course, in such a 
case, where the appeal is preferred from the decree of the 
first Court after the coming into force of the Amending Act, 
Court-fee is payable on the memorandum of appeal under the 
Amending Act, as was apparently ordered by the learned 
Judges in the case under notice. 


1 (1914) IL R38 M 922:28 ML J 118 (F B). 
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RAGHUNANDAN PRAsAD v. GHULAM ALAUDDIN, I. L. R. 
46 All. 571. 


The question in this case was as to whether the Court could 
relieve against a penalty in a compromise decree. Their Lord- 
ships hold they cannot, purporting to follow the case in Kali- 
pada Sarkar v. Hari Mohan Dalal (1). But that case is no 
authority on the point that arose in this case, viz. .. whether the 
Court has jurisdiction to relieve against a penalty provided in 
a compromise decree. ‘That case is an authority for the posi- 
tion that an executing ‘Court cannot ordinarily go behind a de- 
cree or enter into any question as to its legality or correctness. 
The decree in the case was not a compromise decree. The 
authority dealing with the question involved in this case is 
Nagappa v. Venkatrao (2). 


NARAIN SINGH v. CHIRANJI Lat, I. L. R. 46 All. 568. 

The question in this case was as to whether advances made 
to a person while a minor can form consideration for a pro- 
missory note given after his coming of age. A point somewhat 
similar was considered in Ramaswami Pandia Thalavar v. 
Anthappa Chettiar (1). There a promissory note was given 
in settlement of a previous promissory note given while the pro- 
misor was a minor. ‘The argument on behalf of the promisor 
was that the thing done, vizs the advance having been made 
at the desire of the promisor while a minor could not form a 
valid consideration for the new promise. This argument, 
their Lordships refuse to accept, but they held that 
a promissory note having already been given, the legal 
effectiveness of the consideration was exhausted and 
it could no longer serve as consideration for a fresh 
note. In the case under review there was only an 
advance and no ineffective promise during minority. The 
case in Ramasami Pandia v. Anthappa Chettiar (1) is accord- 
ingly an authority for ‘the view taken in this case. But with 
all respect, the question is not so clear. So far as S. 64 and 
S. 65, Indian Contract Act are concerned, the Privy Council 
are clear that those sections were intended to apply only to 
agreements’ and contracts by persons competent to contract. 

rx (1916) I L R 44 C 627. 
2. (1900) I-L R 24 M 265. 
1. (1906) 16 M L J 422. 
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By parity of reasoning, none of the implied obligations except- 
ing that under S. 68 would attach to a minor. At any rate 
no action for money had to the use of the defendant will 
not lie against a minor. It would seem to be against principle to 
hold that a minor would be bound by a contract for which the 
condition precedent of consideration might be the advantage 
gained by the promisor while a minor or detriment suffered by 
the other party at his instance. 


Musti Ram v. Munamman ABDUL Jarm, I. L. R. 
46 All. 509. $ 

A somewhat interesting point arose in this case and that 
was whether for purposes of S. 4 of the Companies Act, a per- 
son holding a share in his gwn name was a different person from 
himself holding another share as a trustee or guardian and simi- 
larly whether a joint family was one person or so many persons 
as the family is composed of. Their Lordships hold that the 
joint family is one person and that a person holding shares in 
diferent capacities is also only one person. The General Clauses 
Act defines a person as a body of persons and a joint family 
with individuals comprising it having ordinarily no individual 
rights or liabilities beyond the liability of the property is appro- 
priately described, we think, as a body of persons. Similarly 
having regard to the definition of a trust in the Trusts Act, a 
trustee is the owner and in law isenot a different person from 
himself in another capacity. It is doubtful if the same can 
be said of a guardian. Their Lordships take it that it is the 
guardian that is personally accountable or personally entitled as 
between himself and the company though, in his turn, he is per- 
sonally liable to account to his ward. Seeing that it is not 
open to the guardian as such, to involve the minor in any per- 
sonal liability in respect of the partnership transaction, it is the 
right view to take when a guardian becomes a partner with his 
ward’s money and for his benefit even if the investment of the 
money in the trade is authorised. Even as regards a joint 
family, when a member of the family becomes partner with a 
stranger, the presumption is that he alone is the partner and 
not the family, though the family may have rights as against 
the partner and his death would put an end to the partnership. 
Ramanathan Chetty v. Yegappa Chetty (1). 





I. (1915) 30 M L J 24:1. 
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VAIDYANATHA AIYAR v. SWAMINATHA AIYAR, 47M LJ 
361 (PC.). 


The test of “interest” under S. 92, Civil Procedure Code, 
was laid down by the majority of the Full Bench in Rama- 
chandra Aiyar v. Parameswaran Unni (1) mainly with refer- 
ence to what may be briefly described as the beneficiaries’ inter- 
est. So far as the majority were influenced by the English 
cases under Lord Romilly’s Act, it looks as if their Lordships 
differ from them as to the admissibility of that analogy in 
view of the fact that the original expresgion “ direct interest ” 
in the Code of 1877 was advisedly changed in the amending 
Act of 1888. But in substance they affirm the view that the 
requirements of the section will not,be satisfied by the “bare 
possibility that a Hindu might desire to resort to a particular 
temple at some time or other.” 


In the present case, however, the interest of the plaintiffs 
was not of the same character ; nor was the institution in ques- 
tion similar to that in Ramachandra Aiyar v. Parameswaran 
Unni (1). The suit related to a chatram and it was not alleged 
that the plaintiffs were interested therein as persons likely to 
have the benefit of it in the sense of being fed there. Dealing 
with such an institution, it was broadly laid down in Ganapathi 
Ayyam v. Savithri Ammal (2) that a suit like the 
present ““ may be instituted by any member of the class intend- 
ed to be benefited by the charity.” It is doubtful whether this 
wide statement can be held to be good law after the Full Bench 
judgment in Ramachandra Aiyar v. Parameswaran Unni (1) 
and we find no reference to Ganapathi Ayyan’s case (2) 
either in the judgment of the High Court or 
in the judgment of their Lordships in the 
present case. The plaintiff's interest was here upheld 
on the ground that as descendants of the founder they had an 
interest in the proper administration of the trust. The High 
Court relied in this connection on the judgment in Gauranga 
Sahu v. Sudevi Mata (3) according to which the 
heirs of the founder may in certain contingencies have a right 
to appoint a trustee. Their Lordships do not adopt this part 
of the High Court’s reasoning and in another connection they 
refer in very guarded terms to the decision in Gauranga Sahip s 
1. (1918) 1LR 42M 360:36ML J 496.-(FB). 2 (1897) 1 LR 21 M 10. 
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case (3). Their observation that the descendant of the founder 
possibly had a right to appoint a trustee indicates that they did 
not wish to commit themselves to any definite opinion on this 
matter. 


We may also note that with reference to the validity of 
the appointment of certain trustees by the last trustee who was 
himself a descendant of the founder, the basis of their Lord- 
ships’ judgment is somewhat different from that adopted by 
the High Court. The High Court set aside the appointment 
on the ground that by their status and antecedents, the persons 
appointed were not fit to be trustees. The Privy Council how- 
ever seem to proceed on the footing that the appointment was 
not bona fide and the appeintor in fact purported to put them 
in as managers of property which he falsely alleged to be his 
private property. 





SANYELLAPPA HOSMANI v. CHANNAPPA SOMASAGAR, 
47 M. L. J. 401. 


Two questions of Hindu Law have been decided in this 
case and on both of them their Lordships have affirmed the 
view which has been almost unanimously held in the High 
Courts in India. On the first, namely, that as to the right of 
a murderer to succeed to the estate of his victim, the decision 
is rested on grounds of public policy. Their Lordships how- 
ever reject the distinction suggested in the Madras case 
Vedanayagam v. Vedammal (1) between the legal estate and 
the beneficial interest, so that in the illustration put in the 
Madras case of the murderer transferring the property to a 
bona fide purchaser, no title can pass by the transfer. On the 
Madras view, there was this anomaly, that a person who would 
have no right of inheritance in the presence of another was 
nevertheless recognised as an heir to the extent of taking the 
beneficial interest. Their Lordships’ view in the present case 
avoids this anomaly by holding that the murderer should be 
treated as non-existent. 

A further question however arises on this view, as to how 
far persons who are related to the victim through the murderer 
are affected by the latter’s exclusion. Their Lordships make 
ee ae 
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it clear that the murderer cannot: become the stock for a fresh 
line of descent in respect of the victim’s property, 4. e., it cannot 
even notionally be vested in the murderer so as to devolve on 
his heirs. But they seem to approve of the view expressed in 
Gangu v. Chandrabhagabhai (2) that the mere fact of re 
lationship being traced through the murderer will be no ground 
of exclusion if a person so related happens to be the nearest 
sapinda of the victim. On this view the decision of the Lahore 
High Court in Mussamat Jind Kaur v. Indar Singh(3) will not 
be correct and we may note in passing shat though Gangu v. 
Chandrabhagabhai (2) was cited before the Lahore High 
‘Court, the judgment makes no reference to the reasoning in 
the Bombay case. Looking at the matter from the point of 
view of public policy, there is no doubt great force in the argu- 
ment of Broadway, J., against giving the estate to the son of 
a murderer if the object of the murderer was, that, if not him- 
self, his son at least may get the property. But taking it 
that the son was nota party to the crime, it is dificult to 
justify the penalising of the son on the ground of the motive 
of his father’s crime and it will be scarcely safe to extend rules 
of public policy beyond well-established limits. ~ 


There is however one class of cases which may present 
some difficulty even on the footing of the Bombay view, name- 
ly, those in which the question of the “ right of representation ” 
is involved. Take a father with two sons. If one of them 
kills the father, will the sons of the murderer take the grand- 
father’s property along with the surviving son of the victim. 
So far as ancestral property in the hands of the grandfather is 
concerned, it may no doubt be said that the sons acquire a right 
by birth and that such right cannot be affected by their father’s 
subsequent crime. In fact, the Hindu Law texts specifically 
provide that even if a person is disqualified to inherit, that cir- 
cumstance will not affect the right of his sons if they are them- 
selves free from disqualification. But in the case of the sepa- 
rate or divided property of the victim, his surviving son would 
be a wearer heir than the grandsons born of the murderer. 
But an equal right of inheritance is conceded to the grandsons 
on the ground of the jus representationis, i. e., that the grand- 
sons will take as standing in the shoes of their father. [See 
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Marudayi v. Doraiswami Karambian (4) ]. On this footing it 
may well be contended that as the son himself would be exclud- 
ed on the ground of his crime, his sons can be in no better posi- 
tion by claiming to stand in his shoes. Similarly where the 
legitimate son of an illegitimate son claims a share in his 
father’s right in the properties of his grandfather as against 
the latter’s legitimate son, it may well be suggested that if the 
grandfather’s death has been caused by the illegitimate son, 
the latter’s son can have no claim to share in the property as 
any such claim could be rested only on the jus nepresentationis. 


The other point dealt with by the Judicial Committee in 
the case under notice relates to the right of male bandhus to 
inherit in preference to female bandhus even though the latter 
may be nearer in degree to the propositus. It is, however, 
by no means clear how far their Lordships would be prepared 
to carry this preference, i. e., whether it is to be confined to 
rival claimants who are both within the same class of atma 
bandhus, or pitru bandhus, or matru bandhus or even a male 
in a remoter class is to be preferred to a female in the nearer 
group. It need scarcely be pointed out that if a female is to 
be given a right of inheritance as a bandhu, it will be a depar- 
ture from the express direction of the Mitakshara if a bandhu 
of a remoter class is on the ground of sex to be allowed to 
inherit in preference to a bandhu of a nearer class: ‘And 
their Lordships’ discussion in the present case would seem to 
proceed on the footing that a female may succeed as a bandhu. 
Their Lordships also seem to be against any claim of preference 
on the ground of relationship being ex parte paterna as against 
relationship ex parte materna where the claims are other- 
wise equal. We may note in passing that there appears to 
be some mistake in their Lordships’ statement as to the effect 
of the decision in Vedachala Mudaliar v. Subramania 
Mudakar (5). It related not to a question of preference as 
between pitru bandhus and matru bandhus but to the compara- 


tive claims of two persons both of whom were comprised in 
the class of atma bandthus. 


Sune ew 
— 


4. (1907) ILR 30 M 348:17 ML J275. 5. (1921) IL R 44 M 753: 
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e025 LACHMI NARAIN MARWARIY:, BAUMAKUND, MARWARI 
#9 My T. KAS we wes .C oO) Wye onblad dyed? hacia l. 
aie wh bas (p) been mime Aent nadador CSP NG 
sli TeilKas sometimes-been:doubted ‘whether aidefendantcai 
ERE Stepstin ‘furthetarice'of a decree and: therquestibn generally 
arises Mt Partition suits: ahd ‘moftgage Actions. 3i- In. thisicase, 
their’LLordships ‘rétognise that after decrée “. it Is open to. any 
party to`a suit, to whose interest it is that further proceedings 
be taken, to initiate the supplementary proceedings.” The 
main point in the case related to the propriety of dismissing 
a suit for want of prosecution after a preliminary decree has 
been passed. Their Lordships lay down in general terms 
that after a decree has once been made, the suit cannot be dis- 
missed unless the decree is reversed on appeal. This principle 
may have an important bearing upon a class of cases by 
no means infrequent in this country, where the plaintiff shows 
lack of diligence in taking the necessary steps towards the 
final decree. A common instance is the case where the plain- 
tifs application to appoint Commissioners to effect 
a partition or to ascertain mesne profits is struck 
off for his non-attendance on the appointed day 
or for non-payment of Commissioner’s fees. Under the old 
Code, these steps were regarded as stages in execution and the 
dismissal of any such application was not regarded as involving 
the dismissal of the suit or as debarring a fresh application 
for the same purpose. But under the new Code, these appli- 
cations are regarded as steps in the suit itself and it has been 
held that once an application of the above kind is dismissed, a 
further application for the same purpose cannot be entertained 
and in some cases, the dismissal of the petition has been held 
to involve the dismissal of the suit itself in respect of the 
relief which was sought to be worked out by that petition. We 
hope this class of cases may be reconsidered in the light of 
the’principlé on which the decision under notice rests. 





] “ 
SHANMUKHA PANDEY v. JAGARNATH Panpe, I. L. R. 
46 All. 53r. 


A Hindu son sued to set aside a sale by his father.and it 
was found that the sale was supported by necessity to the ex- 
tent of Rs. 800. but not as regards the balance of Rs. 200. The 
question was as to what was the decree to be passed in such a 
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case. Their Lordships purporting to follow the earlier cases 
[Gobind Singh v. Baldeo Singh (1), Emperor v. Narbadesh- 
war (2), Bachchan Singh v. Kamta Prasad (3) and Jai Narain 
Pande v. Bhagwan Pande (4)] set aside the sale 
giving the purchaser a charge to the extent 
of the necessity. The attention of the Court does not seem 
to have been directed to the numerous cases in Madras in which 
the question has been considered and it has been held that 
where the bulk of the consideration has been found to be for 
valid necessity the sale ought to be upheld giving a charge to 
the family. There are three cases which one might think of 
in connection with this matter. The first case is where the 
bulk is proved to be for necessity and the balance an insignifi- 
cant sum has not been accounted for. In this case, the sale 
would wholly bind. 

The next case is where the amount necessary could not 
have been raised without the sale, that is to say the sale of a 
smaller portion adequate for the necessity was not a business 
proposition. In this case also the whole sale would be bind- 
ing. If the balance amount has been applied for payment 
of debts not binding payable to the vendee himself or is in- 
curred for the payment of debts not binding on the family to 
the knowledge of the purchaser, although the sale might be 
binding, the family would be entitled to a charge. 

The third case is where the bulk of the consideration is 
good and the balance is not such as to be negligible but it is also 
not shown that a smaller part of the property could have been 
sold and the necessity met. 

The Madras cases do not make the distinction which we 
have made as to the possibility of the need being met by the 
sale of a smaller portion. We do not think they exclude such 
consideration. We would take those cases to lay down only 
that in the absence of proof as to such possibility the Court 
would presume that the sale was necessary and give a charge 
to the family. If the bulk of the consideration is bad, they 
would presume the contrary and set aside the sale giving a 
charge tothe purchaser. In Banwari Lal v. Mahesh (5) 
the Privy Council set aside a sale where a very small por- 
tion of the consideration alone was held not binding, without 
adverting to the principles above set forth. 

1. (1903) I LR 25 A 330. 2. (1905) I L R 27 A 491. 


3. (1910) Į L R 32 A 392. 4. (1922) I L R 44 A 683. 
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Cuore LAL v. Kepar Narta, I. L. R. 46 All: 565. 


The point in this case was as to the power of an undis- 
charged insolvent with respect to the after-acquired property 
as regards dealings and receipts. Their Lordships hold, 
following a long line of authorities both in England and India, 
that such dealings or receipts are good so long as the Official 
Trustee does not intervene. The case was one arising under 
the Insolvency Act of 1848. But there is no difference in the 
language of the various sections dealing with vesting in the 
Provincial Insolvency Act, 1920, or the Presidency Insolvency 
Act of this statute. The language was the same 
in the English statutes also, but it was pointed out by Lord 
Mansfield that it was necessary that a distinction should be 
made between the two sets of properties unless the fact of 
bankruptcy must be taken to reduce the insolvent to the posi- 
tion of a slave with an incapacity to do any act independantly. 
Though the rule was laid down in 25 Q. B. D. 262 in the 
widest terms, not making any exception in favour of immove- 
ables, in (1892) 2 Ch. 139, it was held that that ruling did 
not apply to title in reality. This view was accepted in Row- 
landson v. Champion and another (1). On the other hand, 
there are other decisions both in Bombay and Calcutta, notably 
a decision in Ali Mahmad Abdul Hussein v. Vadilal Dev- 
chand (2) where the whole, law is discussed with the 
greatest fullness by Mr. Justice Shah who thinks that the dis- 
tinction is unfounded ; in fact in England the legislature has 
discarded the distinction. In no view is the possession of 
the insolvent unlawful and his title is good as against all but 
the real owner. Even if his possession should be accounted 
as one of a trespasser, still he would be entitled to recover 
possession by reason of his possessory title against all persons 
other than the lawful owner, that is, the Official Trustee. The 
distinction is sought to be supported on the ground that move- 
ables pass by delivery while immoveables pass by conveyance. 
Hindu Law, for the matter of that Indian Law, makes no dis- 
tinction between the two kinds of property and even in Eng- 
land the distinction has been felt to be one without a difference 
and legislature has intervened and in this matter has set the 
two kinds of property on the same footing. The inconvenience 
in the rule so widely stated is__Suppose a man inherits vast 
immoveable property after adjudication and the assignee Ís 
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completely ignorant’of. that ‘faet. 2 Is.the-insolvent: to. be at 
liberty to alienate the BrP ry SO fone as the Official Assignee 
dogs” not: ‘intervene. 2 The rule “may. be E 
enough’ where ‘the property’ is!” money, ar” | £90. ds’ sen- 
sumed by. use or goods employe in the tra e which “ih fact 
is the source of acquisition | Or when’ the” qüestion” is “about thé 
liability incurred in the coursé of and‘as a part of thë acquisi- 
tion itself. If the trade is with the assent, express or implied 
of the Official Assignee, S. 108 of the Cna Ac itself may 
be sufficient to protect the transferee in good many cases. See- 
ing that there is some conflict in India and seeing also that in 
England, express legislation was deemed necessary, the legisla- 
ture should have made the point clear. 
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Bary NATH v. PANNA LAL, I. L. R. 46 All. 635. 


Can a payment certified by the decree-holder in his exe- 
cution application be availed of to save limitation ? The Alla- 
habad High Court holds the view that a payment to be so 
available should have been certified and recorded in a prior 
proceeding. If O. 21, R. 2 should be read as prohibiting the 
taking notice of payments not recorded by the Court, there 
might be something in the argument but the rule does not say so. 
It only says “ certified or recorded ” obviously meaning thereby 
certified by the decree-holder or recorded as certified at the 
instance of the judgment-debtor. Cl.(1) says that the decree 
holder shall certify and the Court shall record ; cl. (2) says 
that the judgment-debtor may inform and apply to the Court 
which shall issue a notice to show cause why the payment should 
not be recorded as certified and finally in the absence of cause 
shown, the Court shall record the same. Clause (3) says that 
no payment not certified or recorded as above shall be recog- 
nised by any Court executing the decree. Ifthe view of 
the Allahabad High Court is right, there was no need for say- 
ing certified or recorded—it would have sufficed to say‘recorded’ 
The language is justifiable only on the assumption that certify- 
ing in the case of the creditor and recording where the party 
moving is the judgment-debtor is the condition for the recogni- 
tion of the payment. 
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RAMASAMI Reppi v. Marupat Renn, J. L. R. 47 M. 
453 46M. L. J. 198. 


In this case, the question was whether the decision as to 
the occupancy right of the defendant against him in a pre- 
vioys suit operated as res judicata when the previous suit had 
been dismissed on the ground that the plaintiff had not 
given a proper notice to quit. Their Lordships held follow- 
ing the judgment of the Privy Council in Midnapur Zamindary 
Company v. Naresh Narayan (1), that it was not res judicata. 
The previous suit had been dismissed notwithstanding the deci- 
sion and there were no special circumstances in the case to make 
the issue a material issue in the previous suit. Neither this case 
nor the decision of the Privy Council referred to is authority 
for the view that the decision on an issue against the defendant 
by reason of which the suit was dismissed would not be res 
judicata. The actual decision in Ramakrishna Naidu v. Krishna- 
swami Naidu (2) goes only to that extent. In that conclusion 
it is supported by Varada Aiyangar v. Krishnaswami (3). An- 
other point decided by their Lordships in Ramakrishna Naidu 
v. Krishnaswami Naidu (2) is that an issue might become mate- 
rial by reason of the conduct of the parties and thus might ope- 
rate as res judicata. Here again the view is supported by 
Krishna Behari v. Bunwari Lal (4) and Tribhuvan Bahadur 
Singh v. Rameshar Baksh Singh (5). A party might court the 
decision of the Court on a question as if that was the material 
issue. If the Court acts upon his view and gives 
a decision, it might become res judicata. ‘The question in 
cases of res judicata is not what the Court in the subsequent suit 
thinks, was or was not material but substantially what the 
Court originally deciding thought. If the Court thought and 
expressly or impliedly decided that the point was material for 
the decision of the previous suit, the decision of the Court both 
on question of the materiality of the issue and on the issue 
would be nes judicata. What conduct of the party would 
make the issue a material issue is a somewhat difficult 
question. In Krishna Behari v. Bunwari Lal (4) 
to which we have already referred, a person 
claiming to be an adopted son, and seeking to set aside cer- 


1. (1924) 47 ML J 23 (PC). 2. (1918) 36 ML J 641. 
3. (1886) IL R 10M 102. 4. (1875) IL Ri C 144 (PC). 
gs. (1906) I L R 28 A 727. 
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tain alienations sued the alienees and the reversioner. His 
suit was dismissed on the ground that the alienation 
was for necessity though the finding on the question of adoption 
was in his favour. The reversioner appealed questioning the 
finding as to adoption. The decision on the question was held 
to be res judicata against the reversioner. In Tribhuvan 
Bahadur v. Rameshar Baksh (5) Lord MacNaughten was 
inclined to hold a decision against the plaintiff that 
he was not the adopted son on a remand, though at the original 
trial that question had been considered immaterial__and 
though it was really immaterial_adoption or no 
adoption the defendant being entitled to remain in possession, 
plaintiff's case of a trust declared by the defendant being found 
against. In Konga Ramaswami v. Ponnuswami (6) in a 
somewhat analogous case between co-defendants, the circum- 
stance that the defendant had filed an appeal making the co- 
defendant a party questioning the correctness of the decision 
was considered to make the issue one substantially in issue 
between the defendants. In  Veeraswami Mudali 
v.  Palantyappan and others (7) it was held 
on facts almost identical with those in the case un- 
der review but with this difference, viz., there the adverse deci- 
sion on the question of occupancy had affected the decision as 
to costs that the decision operated as res judicata. Mr. Justice 
Sadasiva Aiyar in Ramakrishna «Naidu v. Krishnaswami 
Naidu (2) pointedly refers to that circumstance though 
he did not base his decision upon ít. It is somewhat difficult 
to accept the view that circumstances that were taken to 
affect the Court’s discretion as to costs should be regarded as 
questions substantially in issue. We should rather regard 
such decisions as only subsidiary or incidental to the suit. 


NARAYANAN CHETIY v. MuTHia CHetTty, ILR 47 
M. 692 : 46 M. L. J. 575. 


We think the distinction made in this case between an ordi- 
nary family owning immoveable properties and the manager 
agreeing to sell and a trading family purchasing in the course 
of money-lending business a bit of immoveable property and 


2. (1918) 36 M L J 641. 5. (1906) I L R 28 A 727. 
6. (1922) 16 L W 981. 7. (1924) 46 M L J 515. 
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subsequently selling it on advantageous terms is sound. Even 
in the case of a trading famuly, a distinction should be made, 
we think, between property marked out for family residence or 
property inherited ancestrally or looked upon as the perma- 
nent investment for the family and immoveable properties ac- 
quired in the course of the trade and more or less forming part 
of the assets of the trade. Certain cases in Madras have de- 
cided that in the case of trading families, the entire family pro- 
perty should be treated as embarked in the trade. Though 
this may in a sense be true, that is to say, in the sense that trade 
being authorised, debts incurred therein rfust be taken to have 
been validly incurred on the credit of the entire family property 
and that all the family property should be held 
liable for the debts incurred, it would be extrava- 
gant to hold on the authority of those rul- 
ings that the sale of family immoveable property whatever its 
nature would be supported as if it were an asset in the business 
without reference to any impending necessity__not even neces- 
sity as libérally interpreted_J. e., trade necessity. It would, 
we think, be monstrous to hold for instance that because a pro- 
missory note passed in the course of such business would be 
suable without proof of necessity [see Raghunathji 
Tarachand v. The Bank of Bombay (1)] a sale 
of the family house would be similarly supported without 
inquiry as to necessity. The yaluable observations of Sir Bhash- 
yam Aiyangar, J. in Sudarsan Matstry’s case (2) as to the 
circumstances in which property acquired in the course of 
a partnership trade should be held to form part of the assets 


may be of assistance when a similar question 
arises in the case of a joint family. The power 
of the manager of the business in respect 


of assets actually employed in trade or acquired in the course 
of such trade and not transferred by the conduct of the family 
into the category of the permanent as distinguished from the 
fleeting assets of the family, would be much higher than that 
in respect of the latter kind of property. The subject can 
hardly be said to be free from doubt but the tendency seems to 
be in favour of recognising wide powers in the manager even 
in the latter kind of property. 


In the case under review, the property had been purchased 
from a customer in settlement of accounts with him at a loss 


1. (1909) I L R 34 B 72. 2. (r901) IL R 25 M 149. 
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and the manager agreed to sell the same some time after at a 
profit. The question was whether the contract could be enforced 
against the other members of the family including minor mem- 
bers. Their Lordships held that it could be, on the ground that 
the contract was binding on the family in the circumstances and 
that the minor members could not take advantage of the spe- 
cia] rule laid down as to guardians of minors in respect of con- 
tracts for the purchase of immoveable property. The question 
as to the enforceability of guardian’s contracts to sell seems to 
be quite unsettled but so far as the manager's contracts go, as 
pointed out in this case, the authorities seem to be in favour of 
enforcing them. ‘The distinction is based upon the fact that 
the manager has himself an interest which entitles him to sell 
the family property independently without reference to the 
minor or his individual interest. But in this case, the manager 
was dead and the minor co-parceners were sued. 


Their Lordships held that this circumstance made no dif- 
ference. Still the lability would not be personal but liabi- 
lity qua family property and restricted to the family property 
and one that can be discharged by the next manager if there 
is one adult and competent. 
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PALANI v. SETHU, I. L. R. 47 M. 706 : 47 M. L. J. 155. 

This case illustrates how by a side wind as it were, the 
presumption as to legitimacy under S. 112, Evidence Act, intro- 
duces a case of legitimation by marriage supervenient under the 
Indian Law, though the law does not recognise any such legiti- 
mation expressly. In this case a married woman had illicit 
relations with a man and apparently conceived a child by him 
and before the child was born, she was divorced by her hus- 
band and she married the paramour. ‘The question was, whe- 
ther in these circumstances, the child could be regarded as the 
legitimate child of the second husband.* His Lordship Mr. 
Justice Krishnan holds it could be, and we think rightly. The 
section says “Ihe fact that a person is born during the con- 
tinuance of a valid marriage between his mother and a man 
shall be conclusive proof that he is the legitimate son of that 
man unless it can be shown that the parties to the marriage 
had no access to each other at any time when he 
could have been begotten.” The section would seem 
to require the application of the presumption unless 
possibility of access is negatived. Mere fact of the 
currency of marriage cannot exclude the possibility of 
access since access is a fact and may exist in spite of its illegality. 
The married relation with another might pre-dispose the Court 
in favour of finding non-access but cannot constrain it to so hold 
in the face of facts. In England there seems to be a lot of 
literature on the subject though in the peculiar conditions of 
Indian Society the question rarely arises. 

As a question of Hindu Law, the point requires further 
consideration. Under the Hindu Law the point is not whe- 
ther a son is legitimate or not legitimate but whether he is an 
aurasa. The definition of an aurasa as given in Manu is :— 
“ Sva kshetne samskritayam tu swayamuthpadayeth hi yam tam 
aurasam vijaniyat.” ‘The requisite seems to be—“ the 
child must be begotten by one on his own wife, ” 4. 'e., she must 
have been the wife of the man at the time of procreation. 
Yajnavalkya is not so clear. “ Dharma patni thasyam jata 
aurasah putrah,”’ i. e., “ born of Dharma patni.” The child 
of a pregnant woman married is given the name of Sahoda : 
“Ya garbhint samskriyate jnantajnatapi va sati vodhuh sa 
garbho bhavatt Sahoda th uchyate. ” MANU. 


EMPEROR v. NABAB Aut, I. L. R. 51 Cal. 236. 
Whatever may be the probative value attaching to deposi- 
tions not taken in accordance with the provisions of O. 18, R. 5 
NIC 
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of the Civil Procedure Code, or S. 360 of the Criminal Proce- 
dure Code, it is difficult to overlook the force of reasoning in 
Elahi Baksh Kazi v. Emperor (1), Ramesh Chandra Das v. 
Emperor (2) and Meango v. Bavish (3) which have held that 
depositions in recording which the requirements of those pro- 
visions have not been complied with are none the less admissi- 
ble in evidence in a prosecution of the witness for perjury or 
for any other offence. As observed by the learned Judges in 
the case under notice, there is a very large body of judicial 
opinion in favour of the contrary view that the non-compliance 
of those provisions rénders the deposition inadmissible in evi- 
dence in any prosecution of the witness. See also Debi Dayal 
Panday v. Ram Sakal Pathak (4) and Iman Din v. Niamat 
Ullah (5). It has also been sometimes said that slight non- 
compliance with those provisions does not render the deposi- 
tion inadmissible in evidence while a serious non-compliance 
would render it inadmissible. Cf. Chenchiah v. King-Empe- 
ror (6). This last view has not the merit of definiteness about 
it and we are left with no guidance in the language of the prô- 
vision as to what non-compliance is slight and what would be 
serious. Amidst such diversity of judicial opinion it is only 
the highest tribunal that can decide the question finally. But 
we are unable to see much of principle in the view that when 
the safeguards provided by the law are not observed their non- 
observance affects the admissibility of the deposition in evi- 
dence rather than the value to be attached to it as a correct 
record of what the witness said. No doubt in such a case, 
the presumption under S. 80 of the Evidence Act would not 
arise. Again it cannot be said that the depositions of witness- 
es in cases where no appeal lies, as for instance suits under S. 9 
of the Specific Relief Act, to which the provisions of O. 18, 
R. 5, do not apply and are not therefore observed, cannot be 
given in evidence in prosecutions of the witnesses for perjury in 
the course of ‘their examination. It would also be a question 
whether the notes of evidence taken by a Judge in the course 
of a Small Cause Trial cannot be given in evidence in the prose- 
cution of a witness for an offence like perjury connected with 
it. These considerations seem to show that when the safe- 
guards „as to accuracy laid down in O. 18, R. 5,-of the Civil 
rı. (1915) I L R 45 C 825. 2. (1919) I LR 46 C 895. 
3. 7 LW 435. 
4. (1921) Pat 139. 5. (1919) 1 Lah 361. 
6 IL R4a2M 56r. 
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Procedure Code, or S. 360 of the Criminal Procedure Code 
have not been observed, the deposition is not thereby rendered 
inadmissible in evidence in another proceeding. [In this con- 
nection, it may be noticed that the class of cases where a judg- 
ment or conviction is based on evidence which has been taken 
in contravention of these provisions and the Appellate Court 
on that ground sets aside the judgment or conviction, 
stand on a different footing and have little bearing on the ques- 
tion we are considering as in those cases the judgment rests on 
the accuracy of the record of the witnesses’ testimony of which 
there is no guarantee as the safeguards provided by law. have 
not been duly observed. Reference may be made in this con- 
nection to this distinction being drawn by the learned Judges in 
Hira Lal Ghosh v. The King-Emperer (7). 


SAREMAL PUNAMCHAND v. KAPURCHAND, I. L. R. 48 
Bom. 176. - 

This decision only affirms the well-settled power of a part- 
ner in a trading partnership to bind the firm by his borrowings 
in the name of the partnership. The liability of the partner- 
ship for the bills or notes of a partner was clearly recognised 
in England even as early as the 17th century in Lane v. 
Williams (1) where it was held that even though there was no 
proof that the money for which one partner executed a pronote 
was used in the trade or brotight into the partnership stock, all 
the partners were liable therefor. This rule has been treated 
by the Privy Council as well settled in an appeal from the Sud- 
der Dewany Adaulat at Agra in Bunarsee Dass v. Gholam 
Hossein (2). The only requisite to be established before bind- 
ing the other partners is that borrowing should be an incideut 
to the nature of the business of the partnership ; and borrowing 
has been considered to be a necessary incident of a trading 
partnership, which has been defined in the case under notice 
following Higgins v. Beauchamp (3), as a partnership part 
of whose business consists in the purchase and sale of goods. 
Of course, where a partner borrows on his own individual res- 
ponsibility and does not purport to pledge the credit of the 
firm, the firm would not be liable even though the money may 
be utilised for the purposes of the business. See Lindley on 
Partnership, (8th edition), pp. 232 to 234. 





1. 2 Vern 277, 292. 
213 MIA 358 at 363. 3. (1914) 3 K B 1192. 
7. (1914) 28 C W N 968 at 972, 973. 
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Bapuji SORABJI v. LakuHMipAS Rowy, 1. L. R. 48 Bom. 
200. 


A receiver being an officer of the Court appointing him and 
under its control, it seems clear that when he has to compromise 
an action in another Court in which he is a party as such, he 
can do so only with the sanction and approval of the Court 
which appointed him. The further question in this case is, whe- 
ther when a receiver is appointed in an administration action 
pending before one Judge of the High Court, and a suit is 
brought against thfe weceiver as such and the suit is proceeding 
before another Judge of the same Court, sanction for the com- 
promise by the receiver of the latter suit should be applied 
for and got before the Judge in whose Court the first action 
is pending or before the “Judge in whose file the action which 
has to be compromised is pending. The learned Judge in 
the case under notice has held, following a well-established 
practice in England that the application should be made for 
the purpose to the Judge who appointed the receiver or in 
whose Court the action in which he was appointed is pending. 


Where a suit has to be commenced by a receiver appoint- 
ed in an administration action, as for instance against a debtor 
to the estate being administered, the procedure is for the re- 
ceiver to apply beforehand in the administration action for 
the leave of the Court to do so, The English practice in 
such cases is that an application for an order of this descrip- 
tion is by summons in Chambers supported by an affidavit or 
other evidence of the facts from which the Judge can deter- 
mine whether the proposed action is proper. In such cases, 
the opinion of a barrister in actual practice that there is a 
good ground of action is usually required. Daniel's Chancery 
Practice, 7th edition, p. 249. If this is the procedure in the 
case of leave to commence an action, it seems clear that a 
similar procedure will have to be adopted by the Receiver in 
the administration action itself and before thé Judge before 
whom it is pending, when a suit against him as receiver has to 
be compromised. If the sanction of that Judge is not obtain- 
ed in this manner, the receiver stands the risk of the Court 
under whose contro] he has to act not approving of the terms 
of the compromise and his having to make geod to the estate 
the loss which the Court may consider reasonable, when his 
accounts have to be passed. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. CHARLES GORDON SPENCER, Offg C. J. 
AND MR. JUSTICE KUMARASWAMI SASTRI. 


Chintalapallı Sesha Sastrulu and another Appellants* 
(Defendants). 
v. 
Korivi Venkamma alias Kidambi Venkamma Respondeni 
lainti Sesha 
(P ea if) Sastrulu 
Hindu Law—Gifi—W idowed daugher-in-law—Gift by father-in-law—Lif ¢- v 


estate conferred—Remarriage of widow—Effect on gift—Hindu Widows Re- Venkamma 
marriage Act, S. 2. 


A Hindu father-in-law made a gift of immoveable property to his widowed 
daughter-in-law to be enjoyed by her during her lifetime. Subsequently the 
widow remarried and claimed the property gifted to her. The claim was 
resisted on the ground that by remarriage her interest in the property had 
ceased. Held, that the widow took a life-estate in the property and there 
was nothing in the gift-deed to limit her enjoyment of the property to such 
period as she remained unmarried ; that as the property gifted by the widow's 
father-in-law was not obtained by her in the manner referred to in S. 2 of the 
Hindu Widows’ Remarriage Act (XV of 1856), her interest therein did not 
cease on remarriage under that Act; and that the plaintiff was therefore en- 
titled to a decree for possession of the property. 


Appeal against the decree of the Court of the Subordi- 
nate Judge of Bellary dated gth December, 1920, in O. S. 


No. 10 of 1920 on its file (O. S. No. 12 of 1919 on the file of 
the District Court, Bellary). 


S. T.Srinivasagopalachari and V. S. Gavindachari for 
appellants 


C. Sambasiva Rao for respondent. 


æ & se 


*Appeal No. 158 of 192r. 23rd January, 1924. 
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The Judgment of the Court was delivered by 

The Officiating Chief Justice :— This is a suit brought by 
a daughter against her parents for recovery of certain proper- 
ties which she alleged were left in her parents’ possession when 
she left their house. The plaintiff married her own uncle, 
Sankariah, who died in 1908. In 1908, her father-in-law 
K. Subbiah, who was also her grandfather, made a gift in her 
favour of certain properties to be enjoyed during her lifetime. 
In September, 1917, after she became a widow, she ran away 
to Rajahmundry to the Widow’s Home of Rao Bahadur’ 
M. R. Ry, Viresalingam Pantulu and got married to her second 
husband K. Singaracharlu. As her parents retained her proper- 
ty after her re-marriage she gave them a Lawyer’s notice, to 
which they replied denying that they had any Stridhanam 
property belonging to her, and she thereupon filed this suit. 

The Subordinate Judge’s decree is attacked on the ground 
that it has not been satisfactorily proved that she left the 
jewels which she now claims in her parents’ possession, that as 
regards the clothes, she did not specifically mention them in her 
plaint, and, as regards the immoveable property, that the gift 
must have been made with an implied intention that, upon re- 
marriage, the property should revert to the family. The 
Subordinate Judge has given the plaintiff a decree for certain 
of the jewels which he has found to have been left in the defen- 
dant’s possession and has disallowed her claim for certain other 
jewels. On the whole, there is no good reason for disturbing 
his finding as to the jewels. Some doubt has arisen in respect 
of her claim for a gold kante of weight 18 Tolas and value 
Rs. 540. Inher plaint, the plaintiff alleged that all the jewels 
claimed in Schedule A had been left in the possession of the 
defendants. It came out in her evidence that she gave a pair 
of Kappulu and thodulu to her father to be made into a kante 
and that he had not given her the kante which he promised. 
Her mother was examined as defence oth witness and she 
denied that her daughter left any jewels and said that she took 
away the jewels with her when she ran away. She said on 
the contrary that she saw the kappulu and golusulu in her pas- 
session at the Ranichatram where she met her daughter after 
her remarriage. ‘There is very little independent evidence on 
this subject. A witness was examined to say that she was not 
wearing these jewels when she arrived at Rajahmundry, and 
the photographs taken after her remarriage are also evidence 
of this fact that she did not wear them after she reached Rajah- 
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mundry. Her father, defence tenth witness, denied that his 
daughter left any jewels with him or his wife. He was not 
asked specifically whether he took any jewels to make a kante, 
but it is not likely that he would have admitted it after having 
in chief-examination denied that any jewels were left with him. 
That.is all the evidence. D. W. 9 says that her daughter went 
away with her jewels. The photographs show that she was 
not wearing the kappulu and thodulu after her 
remarriage. On the whole, there is no reason 
to disallow her claim for the value of the kante of 18 
tolas, which corresponds in weight to the kapulu and thodulu, 
that she says she gave to her father. 

As regards the clothing she enumerated the cloths that 
she claimed in the schedule to the plaint. No evidence was 
adduced to prove their value, but her mother, as D. W. ọ said 
that the cloths given her at her first wedding had become worn 
out by use. ‘There is no evidence that she left behind cloths 
of so much value as Rs. 240 as claimed in the plaint. We dis- 
allow this item. 

As regards the immoveable property, S. 2 of Act XV of 
1856, (the Hindu Widow’s Re-marriage Act), provides that, 
upon re-marriage all rights and interests which any widow may 
have in her deceased husband’s property by way of mainte 
nance, or by inheritance, or by will or testamentary disposition, 
shall cease and determine°upon her re-marriage. But the 
immoveable property concerned in this case was gifted to her 
by her father-in-law and was not obtained in the manner refer- 
red to in this section. We have been asked to interpret the 
gift deed (Ex. C.) as implying that the property was given to 
her for her use during her widowhood. There is no reason 
why, when the document states that the donee is to enjoy during 
her life time, we should limit the enjoyment to such part of her 
life as she remained unmarried, when there are no words to 
that effect. As re-marriage of widows is an exceptional event, 
itis not likely that the donor would have contemplated his 
daughter-in-law re-marrying. The case of Mahammad Umar 
v. Must. Man Kuar (1) was a case, not of gift, but of an 
agreement for the settlement of family difference in which the 
learned Judges were inclined to presume. that there was no in- 
tention that the plaintiff should have a right of residence in a 
certain house belonging to her deceased husband if and when 
she became remarried. The inference that was drawn in that 
~ na (196) ar CWN9O6 ) tti‘S™S 
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case as to the intention of the parties to that particular docu- 
ment is not of much assistance to us in interpreting the present 
gift deed which contains no words to suggest that the life 
interest of the plaintiff was to be limited on the happening of 
any future event. 

The lower Court’s decree will, therefore, be confirmed in 
respect of the amount decreed therein for jewels and as regards 
the order for delivery of possession of the immoveable proper- 
ties and for account of rents and profits, but deducting Rs. 240 
on account of cloths from the amount decreed in respect of 
moveable properties. The parties will pay and receive pro- 
portionate costs throughout, including the costs, of printing. 

Kumaraswami Sastri, J. :—I agree with my Lord and I 
have nothing more to ad& 


A.V. V 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__MR. Justic PHILLIPS AND MR. JUSTICE 
ODGERS. 


Kalepalli Rajitagiripathy Appellant* (1st Respondent) 
v. 
Kalepalli Bhavani Sankaran and another Respondents 
(Petitioner and 2nd Respondent). 


Civil Procedure Code, S. 11, Expl. IV—Execution proceedings—A pplication 
for transfer of decree—Notice to judgment-debtor—Limitation—Fatlure to plead— 
Effect of—Application for recognition of transferee from decree-holder—If a 
Step-in-aid of execution—Limitation Act, Art. 182 (5)—Alttachment of decree 
before judgment—Injunction—Period if can be excluded—Limitation Act, S. 15. 

Where the assignee of a decree applies to the Court to transmit the decree 
to another Court for execution and the judgment-debtor though served with 
notice fails to appear and plead that the decree could not be executed as being 
barred, S. 11, Expl. IV will apply and the question would be res judicata in 
subsequent execution proceedings. I LR 8 C 51; 40 ML J 197 (P C) foll. 
Even in an application for transfer of a decree, it is open to the judgment- 
debtor to plead limitation and he ought to do 20. 

An application by a transferee desree-holder for a recognition of hts trans- 
fer and to execute the decree is a step-in-aid of execution and saves limitation. 
12 ML J 348 followed. 

An attachment before judgment of a decree and a consequent order issued by 
the Court attaching the decree by absolutely prohibiting the execution of the 
decree by anybody amounts to an injunction and the period of its pendency can 
be excluded under S. 15 of the Limitation Act in executing the decree. 


Appeal against the order of the District Court of Kistna 


at Masulipatam in E. P. No. 60 of 1922 (O. S. No. 66 of 


"A A O Na. 60 of 1923. a2nd February, 1924. 
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1913 on the file of the Court of the Temporary Subordinate 
Judge of Masulipatam. ) 

T. Ramachandra Rao and N. Mangapathi Naidu for ap- 
pellants. 


P. Somasundaram and P. Satyanarayana for respondents. 
“The Court delivered the following 


JUDGMENT :__This appeal relates to the execution of a 
decree dated 27__3_1918. On 26__7__1919 the transferee 
decree-holders applied for recognition of their transfer and for 
execution. However, in consequence of an attachment of the 
decree, this petition was dismissed. ‘The next petition was 
put in on 44.1922 asking for the transmission of the decree 
to the District Court for execution, and on 264-1922 the 
present execution petition was filed. It was contended that 
the present petition was barred by limitation, but four grounds 
were urged by the decree-holder for allowing execution. The 
District Judge has held that two of these grounds were valid 
and has ordered execution to proceed. Now, this appeal is 
filed by the first defendant, the judgment-debtor. 

The first ground taken is that the plea of limitation is res 
judicata by reason of the order onthe application of 
441922 directing the transmission of the decree to the 
District Court. It has been held in the Calcutta Court in 
Sreepatt Charan Chowdhary v. Shamaldhone Dutt (1) and in 
Chutterput Singh v. Rai Bahadur Soomarimull (2) that, when 
an order for transmission of the decree is made, no question of 
limitation is decided and therefore such an order does not 
amount to res judicata on the question of limitation. In fact, in 
the former case, Mukerjee, J., held that the judgment-debtor 
could not at that stage possibly contend that the decree was bar- 
red by:limitation: but, apparently no notice was issued to the 
judgment-debtor under S. 248 of the Code of Civil Procedure 
the Court held further that, even though notice under S. 248 
is issued, it is not competent for a judgment-debtor at that stage 
to contend that the decree ought not to be transferred because 
an application for execution thereof is likely to prove infruc- 
tuous as being barred by limitation. Inthe judgment no 
authority is given for this proposition of law and possibly it is 
based upon the rules of the Calcutta High Court, which do 
not require the issue of a notice to the yudgment-debtor in an 
application for transmission of the decree. On the other hand, 


t. (1910) 15 CL J 123. 2. (1916) 20 C W N 885. 
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i. Madras, under R. 161 (3) of the Civil Rules of Practice, 
a notice should be issued, and a notice was accordingly issued 
in this case. It is now argued for the respondent that the 
judgment-debtor had an opportunity of appearing and plead- 
ing that the application was barred by limitation, and it would 
seem that, when there was that opportunity, S. II, Expl. IV 
would be applicable and that the question would be res 
judicata because it was one which might and ought to have 
been put forward to show that the decree was not one that 
could be executed. In fact in Mungul Prasad Dichit v. Grija 
Kant Lahiri (3) it was held that, where an execution petition 
was barred by limitation but execution had been ordered to 
proceed, it was not open to the judgment-debtor in a subsequent 
application to plead that the former application was barred by 
limitation. Similarly in Rajah of Ramnad v. Velusamt 
Tevar (4) the Privy Council held that, when an assignee of a 
decree applied to be brought on the record and to have the de- 
cree executed, execution was allowed although the judgment- 
debtor had raised the plea that execution was barred by limita- 
tion. In the order allowing execution the plea of limitation 
was not dealt with specifically but it was held that in a subse- 
quent application the plea of limitation could not be urged, for 
it must be deemed to have been decided in the order on the 
former application. In that case the plea was raised in the 
first proceedings but their Lordships remark in the judgment 
(at page 200), “ It was not only competent to the present res- 
pondents to bring the plea forward on that occasion but it was 
incumbent on them to do so if they proposed to rely on it. No 
appeal was brought from the order then made and therefore it 
was not competent for the Subordinate Judge to admit the plea 
on the subsequent proceedings.” It would appear from this 
that, even in an application for transfer of a decree, it is open 
to a judgment-debtor to plead limitation and in fact he ought 
to do so. If the decree is barred by limitation, the transfer 
of it to another Court is a mere infructuous proceeding which 
ought not to be taken and, therefore, if a valid plea of limita- 
tion is available, it should be urged in order to prevent multi- 
plicity of proceedings. In this view we think that the District 
Judge’s order in the present case was correct. 

The second ground on which the District Judge allowed 
execution is that the petition put in on 26__7__1919 was a step 
in aid of execution, and, being less than three years before the 


3. ILR8Csr. 4- (1920) 40M LJ 197 (P C) 
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present application, the latter is not barred. The applica- 
tion of 26__7__1919 was one put in by the transferee decree- 
holders to recognise the transfer and to execute the decree in 
certain methods specified in the petition. The petition was 
dismissed because éxecution of the decree had been stayed and 
it appears that in subsequent proceedings the right of those 
transferee decree-holders has been negatived. At the time 
the application was made they were transferee decree-holders 
by assignment from the original decree-holders and as such the 
proper persons to execute the decree ; it was held in Sreepada 
Brahmayya Pantulu v. Parasuram Ayya €5) that such an appli- 
cation as this would have the effect of saving the bar of limita- 
tion. The transfer in that case was effected by a decree of 
Court whereas in the present case the transfer is effected by an 
assignment by the parties, but this cannot affect the question 
whether the application was one made in accordance with Jaw. 
Until the assignment had been held to be invalid, the trans- 
ferees were the persons who had title to execute the decree. 
On this ground also we think the District Judge was right. 

The District Judge has rejected the third ground; namely, 
that, limitation is saved under S. 15 of the Limitation Act, and 
he has based his decision on Rangaswami Chetty v. Thangavelu 
Chetty (6). In that case, however, the attachment was of 
a book-debt and it is clear that an attachment of a book-debt 
does not operate as an injunction within the meaning of S. 15 
of the Limitation Act. When a decree is attached, the form 
of attachment is given in Appendix E, forms Nos. 22 and 23, 
and, in accordance with those forms, there would not really 
be any injunction against execution, for the attaching decree- 
holder can execute the decree himself ; but, in the present case, 
the attachment was not by a decree-holder, but it was an attach- 
ment before judgment, and consequently the order issued by 
the Court attaching the decree absolutely prohibited the execu- 
tion of the decree by anybody, as will be seen by a reference to 
the attachment order. This order clearly amounts to an in- 
junction and it is not denied that, if the period during which 
that injunction was in force be deducted, the present application 
would be within time. 

For all these reasons we think that the present petition is 
not.barred by limitation and therefore dismiss this Appeal with 
costs. 

T.S. V. fie ees Appeal dismissed. 
i (1992) 12 M LJ 348., 6 (1919) LL R42 M 637. © 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice WALLACE. 


Ayyaswami Iyer and others Petitioners* (Accused 
Nos. 1 to 5). 

2 v. 

Annan Thirumala Iyer Respondent (Complainant). 


Penal Code, S. 499, Exception 9—Defamation—Sectarian dtsputes—Exchm- 
munication of a member of a community—Publication in the course of duty—- 
Good faith. 


The accused were the®executive members of a caste association known as 
the Sourashtra Sabha. On a representation made to the Sabha that the com- 
plainant, one of the members of the community subject to the jurisdiction of the 
Sabha, was liable to be excommunicated for a caste offence, notice was given to 
him to appear and answer the charge and on his refusal to do so, an order 
of excommunication was passed against him, A report was drawn up of the 
Sabha’s proceedings and was published by the caste head (one of the accused) 
in accordance with the usual practice, to the heads of the community in order 
places. The accused were charged with defamation. It was found that 
according to the usual procedure of the Sabha in question and other similar 
institutions, a delinquent who refused to attend and answer the charge against 
him was liable to be excommunicated without further enquiry. Held (1) that 
the accused having followed the usual procedure of the Sabha in the proceed- 
ings taken by them against the complainant, could not be said to have been 
actuated by malice, however defective that procedure might appear to more 
judicial minds; (2) that the accused were acting in good faith and in the 
interests of their community ; (3) that the publication of the report was made 
in the usual course of the accused’s duty tð those who had a right by virtue 
of their caste position to be acquainted with the matter in question; and 
(4) that the accused were fully protected by the ninth exception to S. 499 of the 
Indian Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions, Salem, in Criminal Appeal 
No. 9 of 1923 (C. C. No. 137 of 1922 on the file of the Court 
of the Sub-Divisional 1st Class Magistrate of Salem). 


Nugent Grant, Counsel and N. C. Vijayaraghavachariar 
for the Petitioners.. 


K. P. M. Menon, Counsel and Salem Ramaswami Iyer for 
the Respondent. 

The Court made the following 

ORDER :__The petitioners have been convicted of defama- 
tion. It was found and petitioners did not deny, that they, 





*CF R C No. 420 of 1923 
(Cr R P No, 322 of 1923). 7th February, 1924. 


am. DE wo 
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as executive members of the Shevapet Sowrashtra Sabha, com- 
municated to other local Sabhas reports of the nature of 
Ex. A, filed in this case, in which it is stated that a complaint 
had been received that one K. Narasimha Iyer said that Anan 
Thirumalai Iyer__P. W. 1, had been born to Putta Venkata 
Subbayya, and that he, while an infant, was rolled up in a mat 
and thrown; that the sabha met accused and under their 
orders a servant was sent to bring P. W. 1, and on his report 
that P. W. 1 could not come, they considered the matter and 
decided that P. W. 1 should be removed from the community, 
and that that had accordingly been done 

The lower Courts have found that this report was defama- 
tory of P. W. 1 and was not privileged. Itis argued in revi- 
sion that the lower appellate Court has based its confirming 
Judgment on mistakes of fact and that both Courts had funda- 
mentally erred ‘in their conception of what would constitute 
malice in law. 

There have been for some time two- rival Sourashtra 
Sabhas in Shevapet, the accuseds’ Sabha having seceded from 
the local Shevapet Sabha, because it would not conform to the 
ruling of the main assembly allowing the reinstatement in caste 
of a member who had gone to England and returned. The 
accused upheld the ruling of the main assembly. The original 
Sabha headed by P. Ws. 2 and 3 refuse to recognise it. Since 
the secession, evidently, eaeh branch has claimed to be the 
proper caste tribunal for Shevapet. In December 1920, the 
accuseds’ Sabha excommunicated P. W. 1 as set out in Ex. A. 
In April 1921, the rival Sabha excommunicated accused 1, 3 
4ands5. By Ex. IV on 1481922, P. W. 2 and others of 
his Sabha communicated the excommunication of accused 1, 3, 
4 and 5 to the very same parties to whom Ex. A was sent. 
Ex. A was sent to these parties on 4_-9__ 1922. 


There was no suggestion that Ex. A had been concocted 
for the occasion and that it was not true that P. W. 1 was ex- 
communicated in December 1920. The lower appellate Court 
has therefore erred in supposing that P. W. 1’s excommunica- 
tion was retaliatory measure for the excommunication of ac- 
cused 1, 3, 4 and 5 by P. W. 2’s Sabha since it was three or 
four months anterior in date. This erroneous view has, to 
my mind, considerably influenced the lower appellate Court, 
which proceeded’ on the idea that the excommunication of 
P. W. 1 was an act of retaliation and’ revenge and, therefore, 
likely to have been due to malice. It then proceeded to put 
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forward other grounds, insufficient to my mind, in themselves 
to support that finding. 


There is no finding that Ex. A does not truly set out the 
facts, 3. e., that it is not true that such a complaint was made 
to the accuseds’ Sabha, or that the Sabha had sent for P. W. 1 
or that P. W. 1 was removed in consequence by the accused’s 
community. Nor is there any clear finding that P. W. 1 was 
not at the time subject to the spiritual discipline of the accuseds’ 
Sabha. The lower appellate Court thinks that the accused 
had not proved the latter point, but I do not find that P. W. 3 
even challenged it. Certainly in his evidence there is no state- 
ment that he was not subject to their control. On the other 
hand, he says that “in , those days K. Narasimha Iyer 
(P. W. 3) was in one Sabha and I was in the other Sabha. " 
A Criminal Court should certainly not assume against an ac- 
cused person anything which has not been made the subject of 
proof. The lower Courts seem to me to have further con- 
fused the issue by taking Ex. A to mean that the Sabha found 
that the charge was true and therefore circulated as true a 
libel which is probably false. But that is not what Ex. A says. 
It merely mentions the nature of the charge, that P. W. x re- 
fused to turn up to defend himself and therefore was excom- 
municated. There is no statement in Ex. A to the effect that 
the charge was true. 


I proceed then on the footing that the statements in Ex. A 
are true and that P. W. 1 was under the jurisdiction of the 
accuseds’ Sabha at the time of his excommunication and at the 
time of the publication of Ex. A. The lower appellate Court 
having taken, as shown above, an erroneous view of the facts 
proceeded to find malice, on the ground, first that if P. W. 3 
made the charge alleged he did not mean it literally, secondly 
that the complaint to the Sabha was not made by the party who 
made the charge but by one who merely overheard it, and 
thirdly that the Sabha had no evidence before it for holding 
that the charge was true. None of these grounds seem to be 
substantial and clearly rest on the mistaken idea that the Sabha 
had held that the charge was proved. It is suggested further 
by the counter-petitioners, that no notice giving the substances 
of the charges was sent to P. W. 1 and that no enquiry was 
held, but I find no justification for such a suggestion. This 
point had never been so far gone into and it may be noted that 
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_P. W. 1 has not stated that he did not know the nature of the 
charge. 


The Sabha then had before them a serious charge of which 
I must in the absence of evidence to the contrary presume tn 
favour of the accused that, the delinquent had notice, that it 
has sent for him to explain and he failed to appear. (The 
prosecution witnesses themselves admit that in such cases, it is 
the usual practice for Sabhas to excommunicate without further 
delay or enquiry. P. W. 1 says: “ If a member refuses to 
attend as per the summons of the Sabha; he will be put out of 
the Sabha.” P. W. 2 similarly says, “‘ If any one is called 
by the Sabha to answer a charge and if he refused to attend, he 
will be excommunicated, ’’ and Ex. «lV, the document commu- 
nicating the excommunication of accused 1, 3, 4 and 5 to the 
other Sabhas sent by P. W. 2 gives several instances of excom- 
munication simply on the ground that the parties summoned 
to appear before the Sabha had refused to do so. ‘Three of 
those relate to accused 3, 4 and 5 themselves. P. W. 2 in 
fact admits that accused 3 and 4 were excommunicated simply 
because they did not appear. The evidence of P. Ws. 6 and 7 
is to the same effect. The accused therefore, so far as ap- 
pears were merely following the usual procedure and it is difh- 
cult to conclude that, by merely doing so, they must have been 
actuated by malice, however defective that procedure might 
appear to more judicial minds. The Sabha must be found to 
have fallen short of their own standard of justice before malice 
could be imputed to them, and, in this case, I judge the accused 
Sabha by the standard of justice they themselves get from the 
Sabha of P. W. 2. As to the allegation that no enquiry was 
held assuming that it be true, such enquiry, as I have shown 
above is not the usual procedure when a delinquent does not 
turn up after notice. As to whether notice was actually sent 
there is no clear finding that it was not. P. W.1 says he got 
no notice, but the lower Courts did not accept his statement ; 
and assumed that the accused’s version that P. W. 1 got the 
notice was true. I am not prepared to assume against the 
accused that the notice was not sent. 


It is urged further by the counter-petitioners that the long 
delay in publishing the fact of excommunication and the fact 
that it was published a few days after the publication of the 
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accused’s excommunication by P. W. 2’s Sabha justify the in- 
ference of malice. But it is obvious that such long delays 
are also usual The excommunication of the accused was not 
published until 16 months after it occurred. Ex. A was pub- 
lished 21 -months-after the excommunication. [am not prc- 
pared to infer malice from the mere fact of delay. That such 
a publication by the caste-head was the proper and the recog- 
nised procedure is obvious from Ex. IV itself, which publishes 
the accused’s excommunication by P. W. 2’s Sabha to the very 
same persons, and in the very same manner as Ex. A does. 
It hardly lies in the nfounth of P. W. 2’s party to which P. W. 1 
now belongs to argue that such publication is not the usual 
procedure or that the delay in the publication 1s any evidence 
of want of good faith. à 


The facts then are that the accused as the head of the 
Sabha, to which P. W. 1 was then subordinate, received notice 
of the charge against him which he, after due notice given, 
made no attempt to meet, that they then, according to the usual 
procedure when an accused party fails to appear to answer to a 
charge, passed an order of excommunication, and that then 
they in accordance with the usual procedure imparted that fact 
to the heads of the community in other places in the usual form 
containing a brief and accurate statement of what had occurred. 
There is no suggestion of any publication to any persons who 
had not a right by virtue of their caste position to know of the 
fact. 


It has been suggested that I should sendthe case for find- 
ings on the various‘points on which findings ought to have been 
recorded, such as, whether a proper enquiry was ‘held 
and whether Sabha had authority over P. W.1; but 
I can see no object to be served by fomenting any 
more this internecine quarrel. On their own showing, 
P. W. rs party has done almost exactly the 
same thing in the matter of excommunicating the 
accused and publishing the fact, I am not prepared to send the 
case back. 

It is impossible then to support the lower Court’s conclu- 
sion that the accused circulated the libel as a charge enquired 
into and proved. On the other hand there is no evidence from 
which to conclude that the accused circulated the charge 
knowing it to be false, they circulated it in the ordinary-routine 
procedure, according to which, even if the charge was false, 
P: W 1 would be liable to excommunication for mere refusal 
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to attend. I find therefore that the publication complained of 
was made in the course of the usual routine procedure in such 
matters, that the usual procedure was followed regarding the 
enquiry into the charge itself, and that the accuseds’ Sabha, to 
which P. W. 1 then owed allegiance, were bound on P. W. 1’s 
own. showing to communicate the fact to the other sabhas of 
the community. P. W. 1 says, “ If any one be excommunicat- 
ed from one sabha the matter will be communicated to sabhas 
in other places ” and again, “ Either after inquiry or if the per- 
sons against whom information is laid, absent themselves from 
the Sabha after being sent for, we useð to communicate the 
complaint and the decision of the sabha to thé other sabhas.’ 


{t appears to me that the publication in this case was in 
the usual course of accuseds’ duty, thfat there is nothing to show 
that the accused were not acting in good faith in the interests 
of their community and that the publication is therefore pro- 
tected by the ninth exception to section 499 of the Indian Penal 
Code. I am of opinion that the convictions therefore cannot 
be supported. The convictions and the sentences are therc- 
fore reversed and the fines, if paid will be refunded to the 
petitioners. 

A.V. V Conviction set aside. 





In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__MrR. JUSTICE VENKATASUBBA RAO. 


Ramappa Chettiar and another Petitioners* (Plaintiffs- 
Respondents.) 


Ekambara Padayachi Respondent (Claim-petitioner) 


Civil Procedure Code O. 21 Rr. 58, 63—Claim petition—Dismessal for de- 
fanli—Court’s power to restore—If affected :by O. 21 R, 63. 


Where a claim petition preferred under O. 21 R. 58 is dismissed on account 
of the non-appearance of the claimant, the Court has power to restore it to the 
fle O. a1 R 63 does not take away the right of the party to have the order 
of disrnissal for detault sct aside. 


Petitions under S. 25 of Act LX of 1887, praying the 
High Court to revise the orders of the Court of the Small 


Causes at Kumbakonam in I. A. Nos. 1245 and 1246 of 1922 
in S. C. S. No. 3060 of 1922. 
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“C R P Nos, 843 and 844 of 1922. 26th February, 1924. 
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K. S. Jayarama Iyer for petitioner. 
K. $. Desikan for respondent. 


The Court delivered the following 


JUDGMENT :—A claim was preferred under O. 21, R. 58 
C. P. Code and it was dismissed on account of the non-appear- 
ance of the claimant. On his application the Sub- 
ordinate Judge restored the petition. The present revision 
petitions have been filed challenging the correctness of this 
order. . 

O. 21, R. 63 provides that the party against whom an 
order is made may institute a suit, but subject to the result of 
such suit the order shall be conclusive. It is said that the words 
“the order shall be conctusive ” have the effect of precluding 
an application of this kind being entertained. No authority 
bearing directly on the point has been cited and I am not 
prepared to accede to this contention. If the legislature had 
intended to lay down such a rule I should have expected to find 
very clear language employed to indicate that intention. The 
words in my opinion do not take away the right of the party 
to have the order of dismissal for default set aside. Full 
effect can be given to the words “ the order shall be conclusive” 
by holding that an adjudication finally made after the setting 
aside of the dismissal, is conclusive subject to the result of the 
suit mentioned in the rule. i 

The revision petitions are accordingly dismissed with costs, 
half of the vakil’s fee in the first and half in the second is 
allowed. 


T.S. V. Petitions dismissed. 


In tHe Hicu Court or JuDICATURE AT MADRAS. 
PRESENT -—Mr. Justice VENKATASUBBA Rao. 
Modadugu Perayya Appellant* (Defendant). 


Peroli Venkayamma Respondent (Plaintiff). 
Civil Procedure Code, O. 21, R. 63—Suit by defeatédd claimant to establish 
title—Benami sale—Burden of proof. 


Ordinarily it will be for the party who sets up that a particular transaction 
is not real but benami to make out affirmatively the case put forward by him. 





*8 A- No. 66 of 1921. a3rd January, 1924. 
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But where the ostensible owner has been defeated in a claim proceeding and 
sues to set aside the order made on the claim petition under O. 21, R. 63, Civil 
Procedure Code, the onus is on him to establish that he is the real owner of the 
property and it is not sufficient for him to rely merely upon the deed which 
shows his ostensible title. 


Jamahar v. Askaran, 22 C L J 27 ; Govind Atmaram v. Santai, 12 B 270; 
Nannli Jan v. Bhuri, 30 A 321 referred to. 


Second Appeal against the decree of the Court of the 2nd 
Additional Subordinate Judge of Guntur in A. S. No. 24 of 
1920 (A. S. No. 81 of 1920 on the file of the District Court) 
preferred against the decree of the Cqurt of the Principal 
District Munsif, Bapatla in O. S. No. 1017 of 1918. 

V. Ramadoss for appellant. 

K. S$. Ganapathi Iyer for respondent. 


The Court delivered the following 


JupGMENTS :— The plaintiff is the wife of one Narayana 
Rao, against whom the defendant obtained a decree. In exe- 
cution proceedings, the plaintiff intervened with a claim alleging 
that.the property attached was not her husband’s but her ab- 
solute property. The claim having been dismissed, the plain- 
tiff has filed this regular suit, which the District Munsif has 
dismissed on the ground that the sale-in favour of the plaintiff 
was benami for her husband. On appeal the Subordinate 
Judge has reversed the finding of the District Munsif. He 
in effect has held that the plaintiff is not merely the ostensible 
but also the real owner of the property but unfortunately 
he has thrown the onus wrongly upon the defendant, and this 
is what he observes on the point “ The burden was on the 
defendant to establish that Ex. A which stands in plaintiff's 
name was benami for her husband, and, in my opinion, it was 
not discharged at all.” Ordinarily it will be for the party 
who sets up that a particular transaction is not real but benam: 
to make out affirmatively the case put forward by him. But 
it has been pointed out in the decisions to which my attention 
has been drawn that, after the dismissal of a claim, where a 
regular suit is instituted to set aside the order made on the 
claim petition, it is for the plaintiff in that suit, i. e., the de- 
feated claimant to establish that he is the owner of the,pro- 
perty, and that it is not sufficient for him to merely rely upon 
the deed which shows his ostensible title [see Jamahar v. 4s- 
karan (1) ; Govind Atmaram v. Santai (2) ; and Nannh: 


1, (1915) 22 CL J a7. a. (1887) I L R 12 B 270. 
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Jan v. Bhuri (3)]. It is quite possible that, if the Subordi- 
nate Judge had considered the evidence without applying the 
rule of evidence which he has, he might still have come to the 
same conclusion after consideration of the probabilitiés and the 
documentary and oral evidence in the case. He, however, 
having considered the evidence from a wrong standpoint, his 
decision must be reversed. I accordingly set aside the deci- 
sion of the lower appellate Court and remand the appeal for 
fresh disposal. 


In the circumstances I direct that the costs of this appeal 
do abide the result of the suit. Refund of the Court-fees 
paid for this appeal is ordered. 

A.V V Order set aside 


IN: THE HicH COURT oF JUDIGATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
JACKSON. 


Kanniappa Mudali and others Appellants* ( Appellant 
No. 1 is the oth defendant 
and appellants Nos. 2 and 
3 are the L. Rs. of the 

1oth defendant) 
W: 

P. V. Raju Chettiar and others Respondents (Respondents 
Nos. 1 to 3 are the plain- 
liffs and respondents Nos 

4 to 11 are defendants 
Nos. 1 to 8 respectively). 


Provincial. Insolvency Act (IHI of 1907), Ss. 16 (5), 31—Insolvency of 
mortgagor—Sale by Official Receiver free of incumbrances—No actual consent 
by mortgagees—A pplication to set aside sale dismissed—Sutt to enforce mort- 
gage—Maintainabiltty. 

On a mortgagor becoming insolvent, his properties vested in the Official 
Receiver, and he gave notice to all the mortgagees that he proposed to sell the 
properties free of incumbrances giving them the same charge on the sale pro- 
ceeds. as they had on the properties He called upon them to consent to it and 
added that if he did not hear to the contrary within a certain time, he would: 
take it that they consented. No reply was received and the properties were. 
sold. The mortgagees then applied to have the sale set aside on the ground 
that no notice was served upon them, that they did not consent to the sale, and 





Respondent 1—3. oth January, 1924. 
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also of inadequacy of price. The petition was dismissed as out of time, where- 
upon they brought a suit for recovering the amount due under the bond. Held, 
the sale was not binding on the mortgagees and the suit was maintainable. 

Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in O. S. No. 34 of 1918. 

A. Krishnaswami Aiyar and B. C. Seshachela Aiyar for 
appellants. . 

A. Visvanatha Aiyar for respondents. 


The Judgment of the Court was delivered by 


RAMEsaAM, J. In this case the gth defendant and the 
legal representatives of the roth defendafit are the appellants. 
Respondents 1 to 3 are the plaintiffs. The suit was brougi.t 
for recovery of the principal and interest due on a mortgage 
bond executed by the husband of tke second defendant and 
defendants 1 and6. ‘The defence was that the plaintiffs were 
not entitled to maintain the suit on account of certain proceed- 
ings in Insolvency. 

The further facts necessary to be stated for understanding 
this defence are that the sixth defendant became insolvent and 
his properties were vested in the Official Receiver, Chittoor. 
On the 16th August, 1915, the Official Receiver gave a notice 
to the mortgagees in which he stated that he proposed to sell 
the properties of the insolvent by public auction free from 
their mortgage with the same charge to them on the sale- 
proceeds as they might have on the properties, and called upen 
them to consent to the proposal. He added that, in case they 
did not intimate to the contrary before a certain date, he would 
take it that they had consented to the above proposal. In- 
cidentally it may be mentioned that the original notice 1s not 
exhibited in the case and all that has been exhibited is an office 
copy. This office copy contains blanks in all important places 
where dates and amounts have to be mentioned, in particular 
the. date before which a reply was expected is not in the docu- 
ment and is also a blank. This notice was received as ap- 
pears from the acknowledgment Ex. I (a) on the 26th August, 
1915; but there was no reply by the mortgagees to the notice. 
Thè Official Receiver proclaimed the sale of the propertics 
and thé proclamation is dated the 16th December, 1915. It 
was signed by the Official Receiver as Official Receiver and was 
issued from his office. It mentions that the entire right of 
the insolvent was intended to be sold and also mentions that 


“Appeal No. sr of 19321 and Memorandum of objections in ‘the said Appeal 
put in by Respondents 1—3. 
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the property was to be sold free from encumbrances ; and 
this particular mortgage was intended to be mentioned there 
but was described incorrectly, but we do not think that very 
much turns on the incorrectness of the description of the mort- 
gage. The property was then purchased by defendants 9 and 
10, who are now represented by the appellants. On the 22nd 
February, 1916, the mortgagees, applied to the District Judge 
for cancellation of the sale on the ground that the notice was 
not served upon them, that the price realised was not adequate, 
that the sale was held at a time when there was plague pre- 
vailing, and the petifion also implies that they did not consent 
to the sale. The matter came up to the High Court and ıt 
was held that the petition was out of time and the petition was 
dismissed on that ground, ‘The mortgagees then brought the 
present suit. 

On these facts it is contended by the appellants that the 
present suit does not lie, that the former sale is binding on 
the mortgagees. Under the Provincial Insolvency Act III ot 
1907, only the property of the insolvent vests in the Offcial 
Receiver. The Act contains no provisions for selling the 
whole property free from all encumbrances even with the 
consent of the mortgagees. S. 16 (5) says, that “ nothing 
in the section shall affect the power of any secured creditor to 
realise or otherwise deal with his security in the same manner 
as he would have been entitled to-realise or deal with it if this 
section had not been passed. S. 31 contains some provisions 
according to which a secured creditor may after realising his 
security prove for the balance, or he may relinquish his security 
and prove for the whole of his debt like any other unsecured 
creditor, or he may prove for the difference between his debt 
and the estimated value of the property where the estimated 
value is less than that of his debt. Here, it cannot be said 
that the mortgagees have relinquished their security. There- 
fore none of the provisions of S. 31 applies. It cannot be 
said that the Official Receiver was a person with certain limited 
powers and ‘the silence of the mortgagees in not replying to the 
notice amounted to such a consent as would justify the receiver 
to sell the properties. Mr. Krishnaswami Iyer, the learned 
Vakil for the appellants, then argued that, apart from any 
limited powers under the Act, the Official Receiver at least 
stands in the position of a mortgagor, and any mortgagor can 
sell the mortgaged property with the consent of the mortga- 
gees, But it seems to us that a sale by mortgagor without a 
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relinquishment by the mortgagee but merely with the consent 
of the mortgagee expressed in an unregistered document cannot 
be valid unless the facts amount to an authorisation of the 
mortgagor to sell on the mortgagee’s behalf or to an agree- 
ment by the mortgagee to accept such sum as may be realised 
in the sale in discharge of his debt. In the present case, it is 
very difficult to make all these implications on account of the 
mere silence of the mortgagees, when they received the notice 
Ex. I. There is no doubt that the Official Receiver and the 
purchasers thought that the Official Receiver was authorised 
to sell under the Act and had limited p®wers of sale. I find 
it difficult to accept the contention for the appellants that the 
plaintiffs are estopped by the proceedings in insolvency. Nor 
can it be said that the plaintiffs chase one remedy, namely of 
applying to set aside the sale in the insolvency jurisdiction and 
that, therefore, they are precluded from their legitimate reme- 
dy. They chose the wrong remedy and they never got a re- 
lief. They never got any relief when they applied in the 
Insolvency Court. 


We think that the judgment of the Court below is right 
and that this appeal must be dismissed with costs of respon- 
dents I to 3. 


Now, as regards the memorandum of objections. The 
learned Subordinate Judge has committed a clerical error in 
paragraph 22 of his judgment where the figure ought to be 
Rs. 2,500 instead of Rs. 2,800. The amount due to the 
plaintiffs will be amended accordingly. 


With reference to the interest, the judgment is right, but 
the decree directs that it should be calculated at 6 per cent. 
from the date of the decree. This should be altered into ‘‘at 
the contract rate up to the date fixed for payment and 6 per 
cent. thereafter.” 


Clause 3 of the decree will also be deleted as the purchas- 
ers will be liable for costs personally and for the balance of any 
unrealised debt the plaintiffs-respondents can prove in 
insolvency. 


The respondents 1 to 3 will be entitled to the costs of the 
memorandum of objections. 


T.S. V. Appeal dismissed. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. CHARLES GORDON SPENCER, Officiating 
Chief Justice. 


Mohamed Esuf Rowther A ppellant* (Deft.) 


VU 


Sultan Abdul Kadir and others Respondents (Plaintiffs. ) 


C. P. Code S. 11—Constructive res judicata—Sutt for partition by one 
brother against another—Dismissal of—Second suit by heirs of sister against 
brothers for share of inheritance—Dismissal on the ground that property belong- 
ed exclusively to plaintiff in first suit—Suit by heirs of plaintiff in first suit for 
possession —Partition —Anfendmeni of plaint. 

One S. a Mohamadan, sued his brother E. for possession of certain lands 
alleging a trespass by the latter. The suit was dismissed on the defendant 
taking oath. The daughters of a deceased sister of S and E sued them both 
for a share in the lands but the Suit was dismissed on the finding that they be- 
longed exclusively to S. Subsequently on the death of S. his heirs brought the 
present suit against E, to recover their share in the lands alleging that E. had 
wrongfully claimed the properties as exclusively his own in the prior suit. The 
lower Courts gave a decree to the plaintiffs for partition of the properties. On 
second appeal, Leld that the suit was not one for partition of property between 
co-owners ; that the decision in the prior suit instituted by S. was res judicata 
against the present plaintiffs and debarred them from asserting exclusive title 
to the quit properties and treating E. as a trespasser ; that jn the prior suit by 
S. he ought to have asserted his title to a portion of the suit lands and claimed 
possession thereof in the alternative, and he having omitted to do so, his heirs, 
the present plaintiffs were precluded trom claiming possession of a portion of 
the lands ; and that the decision in the suit by the heirs of the sisters of S. and 
E. wherein they were both co-defendants, to the effect that the lands in question 
were the exclusive properties of S. did not operate as res judicata in the present 
suit. 

Muhammad Rowther v. Abdul Rahman Rowther (1922) L L R 46 M. 
135 ; Sankaramahalingam Chetti v. Muthulakshmi (1917) 33 M. L. J. 740 
Relied on. 


Second Appeal against the decree of the Court of the 2nd 
Additional Subordinate Judge of Tanjore in Appeal Suit 
No. 99 of 1920 preferred against the decree of the Court of 
the District Munsif of Negapatam in O. S. No. 502 of 1918. 

K.V Krishnaswamt Iyer and N. Swaminatha Iyer tor 
appellant: 

A. Krishnaswami Iyer for respondents. 

The Court delivered the following 

JUDGMENT :__This is a suit to recover possession of cer- 
tain lands. The parties are Muhammadans. It is necessary 
to make this clear at the outset, because in dealing with the 


*S A No. 940 of t921. 1th January, 1924. 
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parties’ contentions in the Courts below, there has been some 
confusion of mind caused by reference to self-acquired proper- 
ty and even to stridhanam (see paragraph 27 of the District 
Munsiff’s Judgment in O. S. No. 38 of 1915). 


The plaintiffs are the widow and children of Sheik 
Muhammad Bava Rowther. Sheik Muhammad Rowther 
had one brother, who is the ist defendant, and four sisters. 
There has been previous litigation on the subject of the suit 
property. Sheik Muhammad Rowther brought a suit O. S. 
No. 15 of 1905, to recover the same landg from the Ist defen- 
dant on a plea of trespass in which he alleged that the proper- 
ties were in plaintiffs’ possession but that it was necessary to 
have them delivered to him through Court to avoid any fur- 
ther dispute. The defendant took 8ath in that case and the 
plaintifi’s suit was dismissed. Another suit O. S. No. 38 of 
1915, was brought by the daughters of Isabibi Ammal, one of 
the sisters of Sheik Muhammad, and the 1st defendant. That 
suit was dismissed on a finding that the property was the exclu- 
sive property of Sheik Muhammad. 


Both the Courts below have held that the result of the 


second suit was to negative the right of the sisters of any share 


of the property and to enhance the shares of Sheik Muhammad 
and the first defendant. ‘The plaintiffs have been given a pre- 
liminary decree for partition’of the suit properties into two 
equal shares. I am of opinion that both the judgments are 
wrong. This suit does not purport to be a suit for partition 
of property between co-owners. The cause of action is stated 
to be the claim of the 1st defendant in O. S. No. 38 of 1915 to 
absolute right in the suit property, and the relief asked for 
is that the plaintiffs’ 6|8ths share should be made over to them. 
It is not alleged that the plaintiffs have obtained possession of 
the property at any date subsequent to the roth of November, 
1905 when the Ist suit (O. S. No. 15 of 1905) for possession 
of this property was dismissed and that they have since been 
dispossessed. As regards the plaintifts’ title to sole possession 
of the property, the decision in O. S. No. 15 of 1905 is res 
judicata as between them and the defendant Muhammed Esul. 
The mere assertion of title in O. S. No. 38 of 1915 by a co- 
defendant will not give rise to any cause of action if the pro- 
perty was at that time in the defendant’s possession. The pre- 
sent suit, if it be regarded as a suit to obtain possession against 
a trespasser, is barred by reason of the prior suit, O. S. No. 15 
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of 1905 upon the same title__[vide Muhammad Rowther v. 
Abdul Rahman Rowther (1).| If it to be alleged that in the 
prior litigation the plaintiff asked for too much and therefore 
his suit was dismissed and that his representatives are now at 
least entitled to 6|8ths or some other smaller share of the pro- 
perty, then they are equally barred, because Sheik Muhammad 
should have pleaded in that suit that, if he was not entitled to 
a decree for the whole property, he should at least be given a 
decree for his 6/8ths share. That principle is clearly 
established by the decision just quoted. 


It is argued that the effect of the judgment in O. S. No. 15 
of 1905 was destroyed by the judgment in the subsequent suit, 
O. S. No. 38 of 1915, in which it was held that the property 
was the exclusive property of Sheik Muhammad. That is 
not so. The Judgment in O. S. No. 38 of 1915, disposed of 
a claim made by the daughters of one of Sheik Muhammad's 
sisters to their share of this property upon partition. The 
finding that it was the exclusive property of Sheik Muhammad 
will not operate as res judicata between co-defendants, as there 
was no active contest between them on this point and the deci- 
sion of the question was not necessary in order to dispose of 
the suit of those plaintifis_vide Sankaramahalingham Chetti 
v. Muthulakshmi (2). If the present suit is to be treated as 
a suit for partition of Sheik Myhammad’s share, then it is 
necessary that the plaint should be amended by properly stating 
the cause of action as the plaintiffs’ demand for a partition to 
be made by their co-owner and his refusal. It will also be 
necessary to make all the members of the family parties to the 
suit. One of the sisters of Isa Bivi, Jaleika Bivi, is stated to 
be dead. The other two sisters Hamida Bivi and Muhammad 
Bivi are parties in the connected suit for recovery of the house, 
O. S. No. 511 of 1918 but they have not been made parties to 
the present suit ; nor has any one been put on the record as the 
legal representative of the deceased sister. The only order 
that I can make on the present second appeal is that upon the 
plaintiffs paying all the costs of the defendants up to date with- 
in one month, they will be allowed to amend their plaint so as 
to claim the relief of partition of their share making all the 
children of Muhammad Bava or their legal representatives 
parties to the suit within one month of this order, and upon 


their so doing, the suit will be remanded for retrial permitting 
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the defendants to file fresh written statements to meet the 
plaintiffs’ new claim for partition ; and upon the plaintiffs’ 
failure to do so, their suit will stand dismissed with costs in this 
Court and in the Courts below reversing the decisions of the 
District Munsiff and the Subordinate Judge. This order also 
disposes of the memorandum of objections which is dismissed. 


A. V. V. 


PRIVY COUNCIL. 


PRESENT :__LORD ATKINSON, LorD SHAW, LorpD BLANES- 
BURGH, SIR JOHN EDGE AND Mr. AMEER ALI. 


(On Appeal from the High Court of Judicature at Fort 
William, Bengal. ).. 


The Midnapur Zamindary Company, Ltd. A ppellants* 
v. 
Kumar Naresh Narayan Roy and others Respondents. 


Co-sharers—Enjoyment of common property —Mode of —Exclusive user by 
one—Rights of others in case of —No ouster by such user—Partitton—Remedy 
of, when open to co-sharer—Decree against co-sharer in exclusive possession 
Mesne Profits—Compensation—Decree for —Propriety—Jote rights in lands 
held in common—Co-sharer if can obtain, as against his co-sharers—Co-sharer if 
can create such right by letting lands (common) to cultivators—Purchase of 
jote rights by co-sharer in common lands—Effect—Bengal Tenancy Act, 1885— 
S. 180—Chur land —Occubancy right in—Acquisition by raiyat—Conditions— 
Res Juditcata—Issue unnecessary—Finding on, tf and when res juditcata—Party 
insisting upon decision on issue—Deciston of Court in pursuance of—Decree not 
expressly embodying finding—E ff ect—Co-sharers—Decree for possession obtained 
by one co-sharer against another, with a declaration against jote right claimed by 
defendant —Possesston given under S. 264 of C. P. C. of 1882 tn execution of— 
Fresh suit by plaintiff for possession with declaration against jote right claimed 
by defendant—Limitation—Starling point—Limttation Act Art. 142. 





Where lands in India are held in common by co-sharers, each co-sharer ia 
entitled to cultivate in his own interests in a proper and husband-like manner 
any part of the lands which is not being cultivated by another of his co-sharers, 
but he is liable to pay to his co-sharers compensation in respect of such exclusive 
use of the lands Such an exclusive use of lands held in common by a cœ- 
sharer is not an ouster of his co-sharers from their proprietary right as co- 


Dated qth April 1924 
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sharers in the landẹ When co-sharers cannot agree as to how any lands held by 
them in common may be used, the remedy of any co-sharer who objects to the ex- 
clusive use by another co-sharer of lands held in common is to obtain a parti- 
tion of the lands, No co-sharer can, as against his co-sharers obtain any jote 
right, rights of permanent occupancy, in the lands held in common, nor can he 
create by letting the lands to cultivators as his tenants any right of occupancy of 
the lands in them. A purchase by a co-sharer of jote rights in lands held in 
common by the co-sharers will in law be held to be a purchase for the benefit of 
all the co-sharers, and the jote rights so purchased will by the purchase be ex- 
tinguished. 

In Bengal a co-sharer has no more power to confer a right of occupancy on 
a raiyat than a middleman would have and in Bengal a middleman cannot ob- 
tain as a middleman a right of occupancy in himeelf, much less can he create in 
hie tenant a right of occupancy in lands held by him as a middleman. 

In a suit by the plaintiff for the partition of certain lands in which he and 
the defendants were co-sharers, the Courts below gave a decree to the plaintiff 
for partition and for mesne profits Their Lordships varied the decree of the 
Courts below by substituting for their order as to mesne profits an order that the 
defendants were to pay compensation to the plaintiff for the exclusive use by the 
defendants themselves or by their tenants of the suit lands until partition was 
effected and the plaintifPs share delivered to him. 

A raiyat cannot acquire under S. 180 of the Bengal Tenancy Act, 1885, a 
right of occupancy in chur land until he has held the land for twelve continuous 
years, 

A suit for khas possession of certain land was resisted on the ground, inter 
alta, that as the defendants had jotedari right in the land the plaintiff was in 
any event not entitled to recover khas possession. The plaintifs pleader made 
n statement that a decision as to the jotedari right of the defendants was unneces- 
sary, but the defendant’s pleader stated it was. The Court acting on the state- 
ment of the plaintiffs pleader held that a decision on that question was un- 
necessary, but it nevertheless decreed possession to the plaintiff. The defen- 
dants appealed against that decice, urging that possession ought not to have been 
decreed to the plaintiff without a decision on the jotedari right set up by them 
and insisting upon a decision of that question. The appellate Court went into 
the question, found against the defendants on the same, and affirmed the decree 
for possession unde: appeal. The decree drawn up in appeal did not however, 
make express mention of the decision on that point in terms. 


Held that, whether or not the decision of the point was necessary, the de- 
fendants having insisted upon the decision of that point by the appellate court 
and that court having decided the same against the defendants, the issue as to 
the jotedari right claimed by the defendants was res judicata against them. 


The decree, though it did not expressly refer to the jotedari, right, must be 
deemed to have given effect to the finding in the judgment. 

Plaintiff and Watson & Co., were co-sharers of certain lands) Watson and 
Co., having denied the right of the plaintiff as a co-sharer, he sued for and ob- 
tained a decree for possession of the suit lands, the decree in effect declaring that 
Watson & Co., had no jotedari right in the suit lands) A commissioner was 
appointed to deliver possession to the decree-holder, and he delivered possession 
under S. 264 of C. P. C, of 1882, 
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In a duit by the plaintiff against the successors in interest of Watson & Co, 
for a declaration that the defendants had no jote rights in the lands of which he 
obtained possession under the prior decree and for a decree for possession after 
partition by ejectment of the defendants, Aeld that the possession which the 
plaintiff got in execytion of the prior decree was a possession of the lands in his 
proprietary right as a co-sharer and that the subsequent suit, which had been 
instituted within 12 years of his 30 obtaining possession, was not barred under 
Art. 142 of the Limitation Act. 


Appeal from a decree of the High Court (17th January, 
1921), which affirmed a decree of the Subordinate Judge of 
Nadia (19th August, 1915) decreeing the plaintiff's claim 
with costs. i 


The plaintif (Appellant) was the Zamindar of the Putia 
Raj. In 1891 his mother and two other persons brought a 
suit (No. 6 of 1891) in the Court of the Subordinate Judge of 
Nadia against Robert Watson & Co., predecessors in interest 
of the Midnapur Zamindari Company (hereinafter referred to 
as “‘ the Company ”) for a declaration of their right to a settle- 
ment of a newly-formed chur-land in the bed of the Pabma 
river (Towzi No. 3514) as re-formation in the wasted-away 
site of and partly as accretion of their estate (Towzi No. 814 
of the Nadia Collectorate). The Subordinate Judge, passed a 
decree in the plaintiff's favour declaring them entitled to “ have 
a settlement made with them of 12 annas, 6 gundas. 
2 cowris and 2 krants share of the Mahal Bhabanandadiar 
Towzi No. 814,” and ordering that they do recover possession 
of 3998 bighas, 1 cottah, 5 1|2 chattaks of land, comprising the 
16 annas of mouzahs Ramkrishnapur, Poilberia, and an 
8 annas shareof Mouzahs Khaertola, Baliadoba, Chainpara 
Majdiar, and Kolidiar comprising 12,439 bighas 9 cottas 10 
chattaks of land.” The appeal to the High Court of Watson 
and Co. (who contended that they had a jote right to the lands 
and that the question had been left open and not decided by the 
Subordinate Judge) was dismissed, and the decision of the Sub- 
ordinate Judge was confirmed on the 30th May, 1900 with a 
finding that they had no such rights. On the 26th July 1902 
and 20th June 1903 a Commissioner appointed by the Court 
delivered possession under S. 264 of the Civil Procedure Code 
1882 in execution of the decree to the decree-holders. The 
owners of the Putia Raj estate accepted under protest certain 
summary settlements and executed Kabuliats. ‘The two estates 
(Towzi No. 814 and Towzi No. 3514) were ultimately amal- 
gamated, and when their survey was taken up in 1909 fora 
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ee fresh settlement, the Manager of the plaintiff's estate filed an 
Midnaper objection to the recording of the jote right of the Company 
ear (which had acquired the rights of Watson & Co.) in the lands 
ne of Towzi No. 3514. The Assistant Settlement Officer upheld 
Naresh the plaintiff’s objection, and on the 7th August, 1909 ordered 
a ag that the Company’s alleged jote rights should not be recorded, 
but on appeal,*the Collector of Nadia (J. S. Ezechiel, Esq.) 

on the 20th September 1909, directed that the Company be re- 

corded as Jotedar. After the conclusion of the settlement, a 

Kabuliat was executed by the Company and the plaintiff and 

other members of the Putia Raj on the gth February 1912 for 

a term expiring on the 31st March, 1920. The plaintiff filed 

a petition stating that he did not waive his right to question the 

order made by the Collector of Nadia as to Watson & Co.’s 

alleged jote rights, and on the 8th August, 1912 instituted the 

present suit (No. 557 of 1912) in the Court of the Subordinate 

Judge of Nadia, praying for (1) a declaration that the Com- 

pany had no such jote as claimed (2) partition (3) a decree 

giving him Khas possession of his share, viz., 5 annas, 10 gun- 

das, 2 kannas 2 krants in all lands of Towzi No. 814 with 

which the lands of Towzi No. 3514 were amalgamated : 

(4) mesne profits. The plaintiff made his co-sharer Defen- 

dant in the action for the purpose of partition, and also the 

Secretary of State for India in Council a party with a view to 

obviating any eventual objections as to want of parties. The 

Company were the only Defendants that contested the suit, and, 

in their written Statement of Defence filed the 28th November 

1912 pleaded that (1) they were entitled to occupancy or jote 

rights in the lands in suit (2) The plaintiff was barred by the 

Settlement of 1904 and the Collector’s order of the 20th Sep- 

tember, 1909, and a suit to set aside that order was barred by 

limitation (3) the decree of the 30th March, 1900 aforesaid 

did not constitute the question of jote-rights res judicata against 

the Company : (4) the Company and their predecessors Wat- 

son & Co., had been in possession for upwards of 12 years of 

the land in suit under jote right, and the plaintiff's claim for 

khas possession was therefore barred by limitation (5) the 

Company had acquired jote rights by adverse possession of 

limited interest in respect of the whole of the lands of Towzis 

Nos. 814 and 3514 : thus the plaintiff was only entitled to rent 

thereof from the Company, who had acquired settled raiyati 

right to the whole of the lands specified according to the parti: 

tions of the Bengal Tenancy Act, 1885, S. 20; (6) the said 
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rights had been recorded by Governinent and had been recog- 
nised in the various Settlements of the Mahal, (7) the plain- 
tiff had not effectively dispossessed the Company and entered 
into possession of the lands, and his cause of action was barred 
by Art. 142 of the First Schedule to the Limitation Act 
(1X of 1908). 

On the 19th August, 1915, the Subordinate Judge 
(K. K. Sarkar, Esq.) after trial, passed a decree substantially 
as prayed in the plaint. This decree was confirmed on appeal 
by the High Court (Woodroffe and Walmsley, JJ.) on the 
17th January 1921. The Company thereupon appealed to 
His Majesty in Council. 

De Gruyther, K. C. and Kenworthy Brown for the appel- 
lants. . 

Wallach for first respondent. 


7th April 1924. The Judgment of the Board was de- 
livered by 

Sir John Edge :—This is an appeal by the defendants, 
The Midnapur Zamindary Company, Limited, which will be 
hereafter referred to as The Midnapur Company, against a 
decree, dated the 17th January, 1921, of the High Court at 
Calcutta, which affirmed a decree, dated the 19th August, 1915, 
of the Subordinate Judge of Nadia, by which the claim of the 
plaintiff, Kumar Naresh Narayan Roy, in Suit No. 557 of 
1912, had been decreed with costs. The other parties to the 
litigation are Rani Hemanta Kumari Debi and the Secretary of 
State for India in Council, who are defendants and respon- 
dents, but they have not appeared and are not represented in 
this appeal. 

The suit in which this appeal has arisen was brought ja 
the Court of the Subordinate Judge of Nadia on the 8th 
August, 1912, by the plaintiff, who is of the Putia Raj family, 
and who claimed a decree for the partition of certain lands in 
which he and the Midnapur Company were co-sharers, a decla- 
ration that the Midnapur Company had no jote rights in any 
of the lands of which he sought partition, and a decree for pos- 
session after partition by eyectment of the Midnapur Company, 
and other reliefs. 

By the written statement of the Midnapur Company it was 
denied that the plaintiff was entitled to a decree for partition. 
The right of the plaintiff to a decree for partition is not now 
disputed. Partition is the remedy which a co-owner has if 
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P. C. he and the other co-owners cannot agree as to how the lands 
Midnapur which they hold in common should be managed. See Robert 
Zaminda” = Watson and Co. v. Ram Chand Dutt (1). 

ue There were two, and, in the opinion of their Lordships, 


K : 
Naresh only two, substantial defences, if proved, put forward by the 


ee Midnapur Company to the plaintifi’s suit. The first of these 
— defences was that the plaintiff had not been in possession within 
eee twelve years of the 8th August, 1912, of the lands in question 
in which he alleged that the Midnapur Company had no jote 
rights, and, consequently, that his claim to eject the Midnapur 
Company from those lands was barred by the limitation of 
Article 142 of the First Schedule to the Indian Limitation Act, 
1908. The other substantial defence, if made out, was that 
the Midnapur Company held jote rights in the lands in question. 
These two defences their Lordships will consider later. There 
were two other matters which were put forward by the Midna- 
pur Company in the assertion of their claim to jote rights in 
the lands in question. One of them was an order which was 
made on 20th September. 1909, by Mr. Ezekiel, the Collector, 
that the Midnapur Company should be recorded in the settle- 
ment papers as tenants with rights of occupancy. That order 
applied to the lands now in question and was not appealed 
from. lt was made in the course of a new settlement from 
year to year. The other matter to which their Lordships 
allude was the contention that the plaintiff was estopped from 
challenging the right of the Midnapur Company to jote rights 
by a kabultyat of the gth February, 1912, to which he was a 
party, and by which the plaintiff had undertaken to respect the 
recorded rights of raiyats and others. These latter two de- 
fences were carefully considered by the High Court in its judg- 
ment in this suit, and their Lordships agree with the High 
Court that they do not afford defences to the claim of the 
plaintiff. . 

The evidence as to the rights of the parties was carefully 
considered by the Subordinate Judge who tried the suit, and the 
High Court agreed with him in all material matters. The 
history of the lands in question, which are chur lands in the 
alluvial plains of the river Pabma, and of how those lands have 
from time to time been dealt with by the Government, by the 
plaintiff, and by the Midnapur Company and their predecessors 
in title, including Robert Watson and Co., has, so far as is 


% (1889) LR 17 I A 110:18 C. to (P, C.) 
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material, been very fully and most carefully stated in the admi- 
rable judgment of the High Court of Sir John George Wood- 
rofte and Hugh Walmsley, JJ., and with the conclusions ex- 
pressed by those learned Judges their Lordships agree. They 
will, however, refer to some other matters which in their 
opinion bear upon the case, and will then state what is their 
conclusion as to the two defences which, if proved, would be 
substantial defences to the claim of the plaintiff to eject the 
Midnapur Company. 


The lands in suit are comprised in an estate which has been 
periodically settled under Regulation 2 of 1819. As has been 
mentioned, they are chur lands. The proprietary interest in 
the lands is admittedly vested ïn the plaintiff and the Midnapur 
Company as co-sharers, who hold theelarids in common. Where 
lands in India are so held in common by co-sharers, each co- 
sharer is entitled to cultivate in his own interests in a proper 
and husbandlike manner any part of the lands which is not be- 
ing cultivated by another of his co-sharers, but he is liable to 
pay to his co-sharers compensation in respect of such exclusive 
use of the lands. Such an exclusive use of lands held in common 
by a co-sharer is not an ouster of his co-sharers from their prop- 
rietary right as co-sharers in the lands. When co-sharers can- 
not agree as to how any lands held by them in common may be 
used, the remedy of any co-sharer who objects to the exclusive 
use by another co-sharer of lands held in common is to obtain 
a partition of the lands. No _ co-sharer_ can, as 
against his co-sharers, obtain any jote right, rights of perma- 
nent occupancy, in the lands held in common, nor can he create 
by letting the lands to cultivators as his tenants any right of 
occupancy of the lands in them. Their Lordships may refer 
on this subject of separate cultivation by a co-sharer of lands 
held in common to what Sir Barnes Peacock said in delivering 
the judgment of the Board in Robert Watson and Co. v. Ram 
Chand Dutt (2). He then said -— 


“In India a large proportion of the lands, including many-very large estates, 
is held in undivided shares, and if one shareholder can restrain another from 
cultivating a portion of the edtate in a proper and  husbandlike manner, the 
whole estate may, by means of cross injunctions, have to remain altogether with- 
out cultivation until all the shareholders can agree upon a mode of cultivation to 
be adopted, or until a partition by metes and bounds can be effected—a work 
which, in ordinary course, in large estates would probably occupy a period in- 
cluding many seasons,” 
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In that case the Board made a declaration that Robert 
Watson and Co., who were the plaintiffs, should recover from 
the defendant a sum of money, calculated at a specified rate 
per bigha per year, as compensation for the exclusive use by the 
defendant of the bighas which had been occupied by him. 


Their Lordships are not certain that the Midnapur Com- 
pany has in recent years, if at all, been cultivating any part of 
the lands in question. If the Midnapur Company has been, in 
fact, cultivating any of these lands, it cannot by such separate 
use of the lands have acquired any jote rights in them. Even 
if the Midnapur Corhpany purchased any jote rights in lands 
held in common by the co-sharers, such a purchase would in law 
be held to have been a purchase for the benefit of all the co- 
sharers, and the jote rights so purchased would by the purchase 
be extinguished. The Midnapur Company alleges as a de- 
fence to this suit that tenants of the Midnapur Company, who 
are not tenants of the co-sharers, have acquired under the Mid- 
napur Company jote rights, rights of occupancy, in the lands 
in suit. Such rights of occupancy, if they existed, would be 
raiyati jote rights, but a raiyat cannot acquire under S. 180 of 
the Bengal Tenancy Act, 1885 a right of occupancy in chur 
land until he has held the land for twelve continuous years, 
and no evidence has been brought to the attention of their 
Lordships that any raiyat had held any of the lands in suit for 
twelve continuous years before suit as a tenant of the Midna- 
pur Company, even if a holding of lands by a ratyat under the 
Midnapur Company, and not under the co-sharers, could confer 
a right of occupancy on the ratyat as against the co-sharers. In 
Bengal a co-sharer has no more power to confer a right of occu- 
pancy on a raiyat than a middleman would have, 
and in Bengal a middleman cannot obtain as a middleman a 
right of occupancy in himself, much less can he create in his 
tenant a right of occupancy in lands held by him as a middle- 
man. (See the judgment delivered by Lord Dunedin in 
Midnapur Zamindary Company v. Naresh Narayan Roy (3). 
(See also the cases referred to at page 116 of the commentary 
on the Bengal Tenancy Act, 1885, by W. Finucane and Ameer 
Ali (Syed), edited by F. G. Wigley, Calcutta, 1904.) 


Their Lordships return now to the Company’s substantial 
defences to the suit, the first of which is that the suit is barred 


by the limitation of Article 142 of the First Schedule to eu 
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Indian Limitation Act, 1908. This raises the question as to 
what was the possession of the lands in question in this suit 
which the plaintif obtained on the 26th July, 1902, and the 
20th June, 1903, under a decree for possession of the High 
Court at Calcutta of 1899 in a suit No. 6 of 1891, in which the 
plaintiff and Robert Watson and Co., who were predecessors 
in title of the Midnapur Company, were parties. It must be 
remembered that the plaintiff and Robert Watson and Co., 
were co-sharers of the lands now in suit, which the plaintiff 
and the Midnapur Company hold in common as co-sharers. 
Robert Watson and Co., had been denytng the right of the 
plaintiff as a co-sharer in the lands. A Commissioner was ap- 
pointed to deliver possession to the decree holders, and he deli- 
vered possession under S. 264 of the,Code of Civil Procedure 
of 1882 by the usual modes of sticking bamboos and the beat- 
ing of drums, and by proclaiming aloud in Bengali, in the pre- 
sence of a number of persons of the vicinity, the terms of the 
decree of the High Court and of the Parwana of the Court of 
the Subordinate Judge of Nadia. In India persons are not 
permitted to take forcible possession ; they must obtain such 
possession as they are entitled to through a Court. The 
plaintiff was not entitled to get possession by ousting his then 
co-sharers, Robert Watson and Co., from possession of lands 
which they were entitled to hold in common as co-sharers ; the 
possession which the plaintiff got was a possession of the lands 
in his proprietary right as a co-sharer. The High Court had 
declared that there were no jote rights inthe lands. The pos- 
session which the plaintiff got in 1902 and in 1903 was within 
twelve years of the 8th August, 1912, and the suit was not bar- 
red by the law of limitation. 


As to the other material defence, which is one of res judi 
cata, their Lordships feel that they cannot add anything to 
what Sir John George Woodroffe and Hugh Walmsley, JJ., 
said in their judgment on that subject, with which they agree. 
But to prevent the possibility of any further doubts being sug- 
gested at any time on that matter, their Lordships repeat what 
those learned Judges said. Referring to the litigation which 
began in 1891, they said :— 

“We now pass to the issue of res judicata, the facts as to which are as 
follows :— - 

“Tn the plaint in Title Suit 6 of 1891, the plaintiffs, 2 e., members of the 
Putia Raj family, alleged that the Revenue authorities had been wrong in bold- 
ing that Watson and Co., and not the plaintiffs, were in possession of the land 
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that was being settled in 1887, and that Watson and Co., dispossessed them by 
virtue of the order of the Board of Revenue that the settlement was to be with 
Watson and Co. They admitted that Watson and Co. owned an undivided 
share of 3 annas odd with themselves in the mahal. Their prayers were as 
follows :-— 


(a) For a declaration that the land appertained to towsxi No. 814; 


(b) For a declaration that they were entitled to get settlement from the 
Collector ; 


(c) For recovery of possession. 
(d) For mesne profits, provisionally estimated at Rs. 1,692. 


“The defence was (a) that some of the land in suit, viz., 1,558 bighas 1 K 
10 ch, bad accreted to thér estates chur Hogulberia and Niamatpur, as held by 
the Revenue authorities ; (b) that the remainder had accreted to their estates 
Udainagar, Temadia and others ; (c) that they had acquired a right by adverse 
possession ; and (d) that the plaintiffs could not in any event obtain khas pos- 
session. Other pleas were raised, but we are not concerned with them. 


“It was found that the plaintiffs claim was barred as to the 1558—1—10 
by adverse possession for twelve years, but that the remainder of the land was 
an accretion to mahal No. 814, and that the defendants had not been in adverse 
possession for the statutory period. These findings of the first Court were up- 
held on appeal. 


“ Regarding kkas possession an issue was framed as follows :——‘ Are the plain- 
tiffs entitled to recover Aas possession of the land in suit? Have the defen- 
dants any sotedari right in the land ?’ But, on December 28th, 1893, the plain- 
tiffs’ pleader made a statement in these words: ‘The plaintiffs claim only a 
right to the settlement of the disputed land and no other right.’ On the same 
day the defendants’ pleader made a statement, and asserted that, in any eveut, 
khas possession could not be given because the defendants had jotedari right in 
the land. As a result of the statement made by plaintiffs’ pleader, the learned 
Judge did not decide the issue. He said: ‘The plaintiffs do not ask for khas 
poseession. Hence it is not necessary to enquire whether the defendants have 
a jotedari right in the lands,’ 

“ Watson and Co., preferred an appeal, and raised- the question that the 
Judge had left open, in the eighteenth and nineteenth paragraphs of their me- 
morandum, It will be seen from these grounds that the appellants who now con- 
tend that the decision of the issue was unnecessary, expressly invited this Court 
to decide it. The eighteenth of their grounds of appeal ran as follows: ‘ For 
that the learned Sub-Judge having held that it was not necessary to enquire whe- 
ther the appellants have jotedari right in the lands in suit, has erred in giving a 
decree for possession of the same to the plaintiffs.’ The nineteenth ground was 
equally explicit and ran: ‘For that it should have been held that the appellants 
are entitled to hold most of the disputed lands in jote rights and that the plain- 
tiffs have no right to evict them from the same without determining their te- 
nancy in the manner prescribed by law.’ The point was pressed in argument 
before this Court, but it was held that there was no evidence in support of the 
contention. 

“ The decree that was drawn up in this Court made no express mention of 
the decision on this point in terms : it affirmed the First Court’s decree with modi- 
fications intended to remove uncertainties, 
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“In the piesent suit the plaintiff says that the decree was to the effect that 
the Raj should get possession after ejectment of Watson and Co., that Watson 
and Co., were ejected and possession delivered. The statement continues : ‘But 
the plaintiff has not in reality got possession of the decreed lands in proper order 
even in spite of their having obtained possession in manner aforesaid and the de- 
fendant Company have illegally and without any right been still holding posses- 
sion of the whole of the decreed lands,” 


“The prayers are as follows —(a) For a declaration that the Company 
has not, never has had, and never can have, jote rights in the Jands covered by 
the decree in Title Suit No. 6 of 1891 ; (b) for a partition of those lands and of 
the land in Towgi No. 8x4 as it was in 1891 ; (c) for possession of the separate 
share of 5 a. 16 g. 2 k. 2 kr to be alloted to the plaintiff by the ejectment of the 
defendant Company ; and (d) for an account and mesne profits, &c. 


“There is no dispute about the identity of the land now in suit with the 
land of the previous suit. 


“Now, had the matter rested where the Sebordinate Judge left it, no such 
question as we have to discuss would have arisen. Whether the suit might and 
should have been properly determined without entering into the question of the 
tenancy right as the plaintiff apparently wished to do, we need not now enquire. 
For, in fact (as we have seen), the present appellants directly insisted on the point 
being tried ,and alleged that the First Coust should have done so. It was con- 
tended before us that whatever the appellants might have done in this respect, 
the issue in fact was not a necessary or proper one to be tried in that suit, and 
that it is open to us to say so. But we must see first whether this Court adjudg- 
ed otherwise, that is, whether this Court having the question before its mind 
decided that the issue did. arise. If so, that decision would be as much res jud:- 
cata as the final determination of the issue on the merits, If we are of opinion 
that the Court did so decide, we are not concerned to see whether it did so rightly 
or not, and indeed cannot do so. Now this is not a case, as not infrequently 
happens, where incidentally some point is decided which is not necessary, which 
was not of first-rate importance or especially brought to the notice of the Court. 
The plaintiff had excluded the question by the statement of his pleader. ‘The 
First Court had therefore expressly stated that it could not decide it. The de- 
fendant, the present appellant, has expressly urged that the Judge was wrong in 
not deciding this question even though his action was based on the plaintiffs 
adviser’s'statement and he asked this Court expressly to decide it. As the Court 
did so, it seems to ua that we ought to assume not that it did something which 
was unnecessary, but that in so far as it decided the point raised, it must also have 
decided that the then defendant’s objection that the point should be tried was a 
good one and that the issue was one which did arise in the suit. 


“Then what did the learned Judges say ? Maclean, C. J. after disposing 
of the question of reformation, sets out the three contentions of the then defen- 
dants and present appellants, the third of which was that the defendants are 
entitled to jotedari right. On this the Chief Justice held that no such rights were 
anywhere recorded, nor was there any evidence of such rights, It was, he said, 
for the then defendants and present appellants to make out such right, but that 
they had not succeeded in doing so. Banerji, J., states the contention ‘that the 
plaintiffs cannot claim khas possession as the defendants had jotedari righte in 
the greater part of the lands in suit? He says that that was part of the defence 
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which it was necessary to consider. He then points out that the First Court 
did not consider the question of jotedari rights necessary to be determined, and 
expressly refers to the ground of appeal that the First Court ought to have deter- 
mined the question of tenancy right, and held that the possession to which the 
then plaintif was entitled was subject to the tenant right of the present appel- 
lants. It is quite clear from the above that the then defendants’ case was pre- 
sent to the minds of the Court. The learned Judge then proceeded to decide 
it and held that there was no jote right. If the learned Judges had thought 
the issue unnecessary, they would presumably have said so and not decided it. 
But they did decide it. Can it be said under these circumstances that the point 
was not raised, that the Court did not consider it to be a necessary issue and did 
not impliedly decide that it was necessary and did not decide the issue on the 
merits ? We think the affswer is clearly in the negative. Then what of the 
decree ? It is true that it does not expressly refer to the tenancy right, but it 
gave a decree for possession. What, then, did it intend to give ? For the ap- 
pellant it is said that all that was given was possession as co-proprietor and that 
the question whether such possesion was free of the alleged tenancy right was 
left untouched. But if so, what was the necessity of discussing the question in 
the judgment ? We ought not, we think, to assume that the Judges discussed 
a question which was irrelevant to the case ,and then granted no relief in res- 
pect of it ; but rather that as they had discussed and negatived the alleged te- 
nancy right in the judgment they intended to, and did, give a decree which should 
give effect to these findings. If so, the learned Judges decree in effect gave to 
the respondents before us a right to the lands in that suit free of the alleged 
tenancy right claimed. We are of opinion therefore that the issue as to the 
appellants’ right is res judicata.” 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs, but that the decree of the 
Subordinate Judge be varied by substituting for his order as tu 
mesne profits an order that the Midnapur Company is to pay 
compensation to the plaintiff for the exclusive use by the Mid- 
napur Company themselves or by their tenants of the lands in 
suit from the 20th June, 1903, until partition has been effected 
and possession of the lands falling on partition to the plaintiff 
has been delivered to the plaintiff. Such compensation is to 
be ascertained and assessed in the High Court or in the 
court ofthe Subordinate Judge of Nadia asthe 
High Court may direct, and the plaintiffs costs, 
which may be incurred in the ascertaining and assessing of such 
compensation, are to be paid to him by the Midnapur Company. 


Solicitor for appellants : Burton, Yeats and Hart. 
Solicitors for respondents : W W. Box and Co. 
A. D.M, Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT :__LorD SHAW, LORD MANERBURGH, SIR JOHN 
EDGF, Mr. AMEER ALI AND SIR LAWRENCE JENKINS. 


(On Appeal from the High Court of Judicature at Madras.) 
Kadoth Ambu Nair A ppellant* 
v. 


Secretary of State for India in Council 
Represented by the Collector of i 
South Canara Respondent. 


Limitation Act (IX of 1908), Art. 120—Wargdar Kumri lands—Title of 
Karnavan--Recognition by Government of--Cultivation by license of Government 
—Long possession —Presumption—W argdar umri lands distinguishable from 
Ryotwarı holdings—Presumpiion of ownership by Government—Revenue 
Order No. 830 of 23rd May 1860. 


The presumption as to absolute title to forest tracts and waste lands in Cana- 
ra, cultivated as Kismri is in the Government, such cultivation being by its 
license or permission, and the licensee cannot claim title only by possession, how- 
ever long, unless by showing that such possession was adverse to that of the 
licensor, to his knowledge and with his acquiscence. Bhaskarappa v. Collector 
of North Canara, I L R 3 Bom. 452, and Secretary of State v. M. Krishnayya, 
25 M 257 followed and approved. 


In 1908, the Government marked off the lands in suit and issued to the 
plaintiff as the Karnavan of his Tarwad a rough patta, showing the lands to 
which the Government admitted his right to a grant subject to the usual condi- 
tions, The plaintiff then objected to the exclusion from the patta of the 
lands in suit, but his objections were rejected in 1905. On the 25th November, 
1913, he instituted the present action for a declaration of his right to the exclud- 
èd lands. Held, that, under Art. 120 of the First Schedule to the Limitation Act 
(IX of i908), thé period of limitation being 6 years, the action was barred. 


Appeal from Judgment and decree of the High Court of 
Judicature at Madras (11th December 1919), affirming an 
appellate judgment and decree of the District Court of South 
Canara (3rd August 1917), which affirmed a Judgment and 
Decree of the Subordinate Judge of South Canara (29th 
March, 1916.) 


The lands which formed the subject of the suit consist of 
15 “ Kumries ” (tracts of jungle cleared and cultivated once 
every 8 or ten years), situate in the village of Panathadi and 
Bedadka in Kasargod Taluk (formerly known as Bekal 
Taluk), south of the River Chandragiri in South Canara. 


* Privy Council Appeal No. 53 of 1922. 7th A 
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On the 25th November, 1913, the appellant instituted the 
present suit in the District Court of South Canara, alleging in 
his plaint as follows :— 


te 


5. The plaint Kutnrtes belong to the plaintifs Tarwad, some as por- 
tions of their ancient muli wargs, some on right of purchase from their original 
proprietors, some, though acquired in the first instance on mortgages from the 
previous wargdars snow belong to the Tarwad on muli right acquired by pres- 
ciiption, and a few on mortgage right. 

“6. The plaint Kumries have been in the exclusive possession and enjoy- 
ment of the plaintiff and his predecessors in interest for more than a century on 
their own proprietary or warg right. 

At the last settlement, the plaint Kusmrics having been omitted from the 
pattas granted to the plaintifs Tarwad, the then Karnavon of the plaintiffs 
Tarwad, on enquiry came to know that the said Kumries have been treated as 
Government lands, and repeatedly petitioned the Revenue authorities to 
set right matters by including the said lands in the pattas of the plaintiffs Tar- 
wad ; but the request of the plaintiffs Karnavan was finally refused on the 3rd 
May 1911 and 30th June, 1911. 

“3. The Government have no right over the plaint kumrtes beyond that of 
receiving the assessment thereon, the said lands being warg Kumries ,and the 
rights, if any, of the Government have been lost by long and uninterrupted pos- 
session and enjoyment as of right on the part of the plaintifPs Tarwad and its 
predecessors adversely to the Government for more than the statutory period. 


“g. The plaintiff learns and verily believes that the plaint lands have 
been acknowledged to be warg Kumrtes and included in the register of warg 
Kumries maintained by the Government and are not included in the register of 
Government Kumries ; the defendant is, therefore, estopped from claiming the 
plaint lands as belonging to Government. 

“io. The Government was, therefore, bound to recognise the right of the 
plaintifPs Tarwad for the Kumries in question, and to issue pattas to the plain- 
tiffs Tarwad in respect of them. i 

“ir The defendant has no right to levy any penal assessment in respect of 
the plaint Kumries from the plaintifs Tarwad, not to deal with the lands to the 
prejudice of the rights of the plaintiffs tarwad nor to interfere in any way with the 
righta of the plaintifs Tarwad to, and possession of, the said Kumries.” 
and prayed for a decree declaring that the Kumries described in the schedule 
belonged to the plaintiffs Tarwad and ordering the issue of pattas to plaintif 
for the same, and restraining the defendant by an injunction from dealing with 
the said Kumries to the prejudice of the rights and possession of the plaintiffs 
Tarwad in any manner, relief valued at Rs. 2,600.” 


The written statement of defence put in on behalf of the 
government was as follows 


“Defendant denies that the plaint Kunmrjzes belong to the plaintiffs 
Tarwad, or that he is in any way entitled to get a patta in respect of the same. 
“ Defendant further denies the exclusive possession and enjoyment set up 
by the plaintiff in para. 6 of the plaint. Even if the plaintiffs Tarwad or its 
predecessors in title have been at any time in enjoyment of the plaint Kumries 


PART I. | THE MADRAS LAW JOURNAL REPORTS. 44 


or portions of the same, such enjoyment has not been adverse to the rights of 
Government, nor can it confer any proprietary or jeum right on plaintifs 
Tarwad, 

“The plaint Kumries having been classified as unoccupied assessed Kum- 
ries at the time of the survey and Settlement, plaintiffs present suit for a decla- 
ration questioning the said classification after such a long lapse of time is barred 
under the law of limitation, The date of the cause of action has been incorrect- 
ly stated in paragraph 14 of the plaint. 

“ Defendant denies that the plaint Kumrtes are warg Kurmrjes and that 
the rights, if any, of Government have been lost by long and adverse enjoyment 
on the part of the plaintifs Tarwad or its predecessors in title. On the other 
hand, by the several rules and restrictions ever and agon laid down by Govern- 
ment in connection with the Kumri cultivation, and in the Southern Maganes of 
the Kasargod Taluk, Government have all along asserted their title and proprie- 
torship to the plaint and other Kumries of this district. 


“ Defendant expressly denies the allegatiqgn made in para. 8 of the plaint, 
and puts plaintif to the strict proof of the same. 


Upon the above pleadings the following issues were fram- 
ed before the Subordinate Judge of South Canara to whom the 
action had been transferred for trial :_ 


“I. Whether the plaint Kumries belong to the plain- 
tift’s Tarwad, and whether the plaintiff is entitled to have them 
included in his patta ? 


‘2. Whether the plaintiff's Tarwad has acquired any 


right by adverse possession to the plaint Kumries as against the 
defendant ? 


C4 


3. Whether the defendant is estopped from assert- 
ing the right of the Government to the plaint Kumries 


“5. Whether the description, names and other parti- 
culars of the Kumries given in the plaint, are not correct ? 

“ 4- Whether the suit or any portion of it is barred 
by limitation ? 

“6. Whether the plaintiff is entitled to the declaration 
and injunction as claimed ? 


Ga 


7. To what relief, if any, is the plaintiff entitled?” 
and, on the 29th March, 1916, the Subordinate Judge (V. C. 
Mascarenhas, Esq.,) delivered his judgment, dismissing the 
suit. He held -_ 


(a) On the Ist issue, that no title deeds were pro- 
duced in support of the plaintiff’s case, that some of the lands 
in question formed part of the Tarwad’s ancestral holdings, 
the documents relied on by the plaintiff were copies merely, 
and, therefore, neither primary nor secondary evidence within 
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the meaning of Ss. 62, 63, and 65 of the Evidence Act, and, 
therefore, inadmissible as there was no satisfactory explana- 
tion of the loss of originals 

(b) On the 2nd issue, that accepting the definition of 
“ Kumri” in I. L. R. 28 Mad. 257 atp. 270 as “ A cultivation 
of land outside a warg by felling and burning a 
portion of the forest, the ashes acting as manure : after one dr 
two crops, abandoning the plot and treating a fresh patch in 
the same way,” the decision in 3 Bombay 452 was applicable 
to South Canara, and that the plaintiff could not acquire owner- 
ship by a adverSe. possession and prescription. 

(c) Qnthe 3rd issue that the entry in the Govern- 
ment registers did not estop the Government from claiming 
the Kumries as belonging ‘%o them : 

(d) On the 4th issue the cause of action arose in 
1903-1904, when the Government treated the Kumries referr- 
ed to in the plaint as Government Kumries, and, therefore, the 
suit was barred by limitation : 

(e) Onthe other issues, he held also against the 
plaintiff. ; 

Against this decree, the plaintiff appealed to the District 
Court, and the District Judge (L. G. Moore, Esq.,) on the 3rd 
August 1917, pronounced judgment'‘afirming the judgment of 
the Subordinate Judge. The plaintiff thereupon preferred a 
second appeal to the High Court at Madras, (Oldfield and 
Sheshagiri Ayyat, JJ.), who, on the 11th April 1919, called for 
certain findings from the District Court on the question of pos- 
session. Such findings having been in due course received, the 
High Court on the 11th December, 1919 affirmed the judg- 
nrents of the inferior Courts and dismissed the appéal. The 
plaintiff thereupon appealed to His Majesty in Council. 

De Gruyther K. C. and Narasimham for appellant. 

The proprietary interest in the suit lands is, and has since 
the year 1780 been, in the Appellant’s Tarwad, and has never 
been in the Government. Even if the Government were at 
some time the owners, the Appellant has established a title by 
adverse possession for a period of over 60 years. A large 
number of the documents proving the appellant’s title and pos- 
sesšion have been wrongfully rejected by the Courts in India. 
Thé decisions in Secretary of State for India v. M. Krishnay- 
ya (i) and Bhaskerappa v. Collector of North Canara (2) do 


not apply to the lands in dispute in this suit. 


1, (1905) I LR a8 M 257. a. (1879) ILRs Basa 
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Dunne K. C. and Kenworthy Brown for respondents. 
The decrees of all the three Indian Courts are concurrent and 
against the appellant, and this Board will not, therefore, inter- 
fere. The District Judge’s findings of fact moreover cannot 
be upset. It was rightly held that the title to the first lands, 
including the said Kumri lands is in the Government, and the 
appellant has not established title in his Tarwad to the Kumri 
lands or any of them. The acts done by the appellant or his 
predecessors on the said lands do not amount to adverse pos- 
session thereof for 60 years or for any other period. The 
suit being brought more than 6 years from the denial by the 
Government of the appellant’s alleged title and his knowledge 
of such denial, was barred by limitation. As to the appellant’s 
so-called “ documents of title,” the District Judge rightly ap- 
plied the Evidence Act, Ss. 65 and 74. None of the copies in 
evidence, nor the Tahsildar’s schedule of documents could be 
treated as “ secondary evidence,” the loss of the originals not 
having been proved, and the title of the supposed vendors or 
mortgagors not having been established. In so far as the deci- 
sion in Secretary of State v. Vira Rayan (3) is relied upon 
as applicable to the lands in suit, it 1s submitted that that deci- 
sion is erroneous. 


The following authorities were also referred to in the 
course of the argument. Nithyanundroy v. Abdur Rahim (4) 
Secretary of State v. Kasturi Reddi (5) : Bommaraja Bahadur 
v. Venkatadiri Naidu(6)Ram Gopal Roy v. Stuart and Co.(7) 
Ponnamal v. Soondara Pillai (8). 


7th April 1924. The Judgment of the Board was deli- 
vered by 


Mr. AMEER ALI:__This appeal arises out of a suit brought 
by the plaintiff in the Court of the Subordinate Judge of South 
Canara on the 25th November, 1913, as the Karnavan, or 
Manager, of a Nair Tarwad against the Secretary of State for 
India in Council for a deelaration that certain lands situated 
in the forest tracts in the Kasargod Taluk belong exclusively to 
his Tarwed, and for an injunction restraining the defendant 
from dealing in any manner with the said lands to the prejudice 
of the rights and possession of the plaintiff's Tarwad. 
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Their Lordships will have to refer more specifically in the 
course of their judgment to the allegations in the plaint, but i+ 
is sufhcient at this stage to indicate the scope of the suit. The 
defendant denied the title which the plainiff put forward ; and 
the Subordinate Judge found that the plaintiff had totally fart- 
ed to establish the grounds on which he based his claim, and 
accordingly dismissed the suit. The plaintiff preferred an ap- 
peal to the District Judge who came to the same conclusion as 
the Court of first instance and accordingly afirmed the decree 
of the Subordinate Judge, dismissing the suit. There was « 
second appeal Wy the plaintif from the decree 
of the District Judge to the High Court of 
Judicature at Madras which, apparently being of 
opinion that the Distyct Judge had not sufficiently con- 
sidered the evidence of possession adduced on the plaintiff’s be- 
half, remanded the case for a fresh finding. 

When the case came before the District Judge the second 
time he again examined the evidence thoroughly, almost meticu- 
lously, and came to the conclusion, as on the previous occasion, 
that the plaintiff had utterly failed to establish the three pro- 
positions on which he based his claim : firstly, long possession ; 
secondly, prescription ; and thirdly, recognition by the defen- 
dant of the Tarwaa’s title working as an estoppel. He also 
found in concurrence with the Court of first instance that the 
suit was barred under the Statute of Limitation. If the suit 
is barred by limitation the question of title would not arise. 
But it appears to their Lordships that it will be more satisfac- 
tory to the parties that they should express their opinion on the 
question of title, before dealing with the question of limitation. 

The case then went back to the High Court and the learn- 
ed Judges accepted, on the 29th January, 1920 the findings of 
the District Judge and dismissed the suit. The present appeal 
is from this decree of the High Court. 


In order to explain the nature of the present litigation 
and the contentions advanced on the plaintiff’s behalf before 
the Board, it is necessary to describe as concisely as possible 
the character of the lands in respect of which the claim is made 
and how these lands have been dealt with until now. The 
district of South Canara lies to the north of Malabar and to 
the west of Mysore and Coorg ; in the north lies North Canara 
and on the west the Arabian, Sea. The whole district at a 
short distance from the sea is cayered with immemorial forests. 
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Mr. Sturrock, who was Collector of South Canara in the 
eighties, describes the country thus in his Manual of the South 
Canara District :— 

“South Canara is essentially a forest district. The slope of the western 
ghats from north to south clothed with dense forests of magnificent timber and 
the forest growths, stimulated by the heavy rainfall, approaches within a few 
miles of the coast.”* 

The lands in suit are situated south of the Chandragiri 
River, and, as already stated, in the Kasargod Taluk, formerly 
Bekal Taluk. In the lowlands below the forest ridges there 
lie the farms and holdings of the rygts, which are called 

wargs.” It appears from the record that the wargs the ryots 
hold in their own right are called “ muliwargs.” These ryots 
and farmers, it appears, are in the habit of going upon the 
forest lands, clearing a part of the jingle and raising a tempo- 
rary crop onit. After the crop is reaped, this patch is aband- 
oned and some other part is taken up. Eor this privilege thev 
have been paying a small fee to the-Government. These 
patches are called ‘‘ kumries,’”’ and the lands so desultorily culti- 
vated are designated in the proceedings relating to the subject 
as “ kumri lands.” The wargs do not constitute a farm or an 
estate of a compact character, the component parts often lying 
apart from each other. The plaintiff’s case is that he has a 
number of Kumri lands in the forest, attached to the various 
plots of wargs which he holds and he claims that his Tarwad 
has acquired an absolute title to these lands, partly by long pos- 
session, partly by adverse possession against the defendant, 
and partly by purchase and usufructuary mortgages. He also 
claims that the Government recognised his title and are now 
estopped from denying it. 

The first question, then, that emerges from these allegations, 
is what is the nature of the forest tract, and secondly what are 
the incidents of the Kumrilands. It has been held in two 
casest, one decided by the Bombay High Court from North 
Canara under not dis-similar conditions, the other decided by 
the High Court of Madras from South Canara, in both of 
‘which the identical question arising in the present appeal was 
involved, that the Government had an absolute title to all the 
forest tracts which belonged absolutely to the Crown. Their 
“a & Page 13 °° ee 

tBhaskarappa v. The Collector of North Canara, ILR 3 Bom 452; 
‘Secretary of State for India in Council v. Manjeshwar Krishnayya, ILR 28 
Mad., page 257 15 ML J 147. 
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Lordships consider it would answer no useful purpose to 
travel, as they have been invited to do, 
in the regions of ancient history. Whatever 
may have been the custom in ancient India, or under 
Mohammedan rule, what they have to see is how these lands 
were treated since the British acquired this part of the country. 
Ever since 1800, when South Canara was conquered from 
Tippoo Sultan, the Mohammedan ruler of Mysore, the British 
Government__in a series of documents which have been cares 
fully examined in th cases referred to above_asserted and 
exercised their right*in the forests. Their Lordships desire 
to refer only to two of these documents. Onthe 23rd of 
May, 1860, by a resolution of the Government of Madras (in 
the Revenue Department) it definitely pronounced in favour 
of checking the practice of kumri cultivation. Among the 
reports on which it rested its decision was a communication 
from the Conservator of Forests dated 17th August, 1859, in 
which he calls attention to what he describes as “ the chief 
evils of this rude system of culture,” viz. —— 


“the destruction of valuable timber, at present urgently required for ship- 
building and railways, and rendering of land unfit for coffee cultivation.” 


This document also speaks of the method of cultivation in 
vogue on Kumri lands. There were other proceedings which 
similarly show that the Government claimed to exercise an 
absolute right in respect of these immemorial forest and waste 
lands, and constantly asserted its title. But the matter was 
clinched in 1884 when the Governor in Council passed an order, 
dated 29th August, 1883, finally stopping the right of the neigh- 
bouring farmers and ryots to go upon the forest lands for the 
purpose of clearing patches by destroying the trees, in order to 
cultivate crops on the clearings. The document is so import- 
ant that it should be quoted in full. 


After referring to the report with which it was concerned, 
it goes on as follows :_— 


“2. To survey and demarcate the lands in which kumri is now cut and to 
impose up n it an acreage rate of assessment—which under the Board’s proposal 
is to confer complete rights of dealing with the land and with the wood growing 
thereon—would in the opinion of His Excellency in Council tend to compromise 
the right of Government to deal with the lands ag may seem advisable hereafter 
and to create notions of proprietary right in the Wargdars which do not in fact 
exist. Forest settlement will probably not be undertaken for years in South 
Kanara and the forest officers cannot possibly indicate at present lands which will 
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be wanted for reservation. Mr. Sturrock’s proposed survey would doubtless cost 
more than he estimates and would probably be far from accurate when finished. 


íí 


3. His Excellency in Council accordingly directs that existing arrange- 
ments and restrictions (which are in fact those prescribed in G., O., 24th October, 
1861, No. 2032) in respect of the kumri cultivation in question, shall continue, 
with the exception of a charge of a rate of one rupee an acre on extent actually 
felled. In lieu of this the Collector is authorised to compound the demand at his 
discretion for an annual payment not exceeding seven times the shist and shamil 
in case of a Wargdar kumri, and in the case of other permitted kumri, of such 
amount as may seem to him just with reference to past average charges, At 
the same time a register should be prepared recording as accurately as possible 
the boundaries and descriptive particulars of the tracts within which each Warg- 
dar is allowed to cut kumri; and during the felling season, the revenue and forest 
subordinates should be on the alert to prevent felling outside the authorised 
limits, in virgin forests and in jungle of twelve years’ growth. 


“4. Under the above arrangement nogmasurement need be made in the 
current season, and no orders are required on the second of the Proceedings above 
read.” 

Pursuant to this order rules were framed for the regula- 
tion of Kumri cultivation, which also are important and should 
be set out in full -_ 


“I. The cultivation of kumri is strictly prohibited in— 


1. Virgin forests. 

2. Cardamon and pepper forests. 

3. Forests whch have not been kumried for 12 years or upwards, 

4. All forests outside the tracts recognised aa kumries attached to wargs 


“2, All parties contravening Rule x will be criminally prosecuted. 

“4, A Register will be prepared recording as accurately as possible the 
boundaries and descriptive particulars of the tracta within which each Wargdar 
is allowed to cut kumriz. In the preparation of this Register care will be taken 
to exclude all tracts falling under Rule 1. 

“4, Every Potail in whose village there is warg kumri will report on the 
ist April of each year whether the provisions of Rule 1 have been strictly 
observed in the annual fellings and all Revenue Forest Officers will take every 
opportunity of checking the correctness of these reports, and otherwise assisting 
the prevention of felling outside the authorised limits. 

“s, Assessment will be collected at a fixed annual amount, irrespective of 
the annual clearings which will be left to the discretion of the Wargdar concern- 
ed, subject to the provisions of Rule 1. 

“6, Nothing in the above rules shall be held to preclude Government 
from taking up for reservation, under the provisions of the Madras Forest Act, 
1882, any land now occupied for kumri,” 


In accordance with the Rules, notices were issued by the 


tahsildar apparently on all the Wargdars who were in the habit 
of entering the forest and making kumri cultivation. About 
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the same time a register was opened (Exhibit F) showing the 
details of the boundaries, etc., of the Kumri lands with regard 
to which permits had been issued previous to the Government 
order. It shows to the Wargdars, who had been in the habit 
of promiscuously entering the forests and making clearings, the 
exact limits which they were permitted to enter for raising 
temporary crops. 


It is quite clear from these records that throughout, 
wherever Kumri cultivation was allowed, it was permissive. 
The people who cultivated these patches of land had to pay a 
fee for the permits which they obtained for purposes of cultiva- 
tion and nothing more than these fees were entered in the 


registers, but they do not indicate any right in the persons who 
paid fees for the permits.’ 


The right of the Government has been carefully examined 
and precisely set forth in the two judgments to which reference 
has already been made. Their Lordships, therefore, do not 
think it necessary to discuss further the question, beyond ex- 
pressing their general concurrence with the conclusions arrived 
at by the learned Judges of the two High Courts namely, that 
there is an undoubted presumption that forest tracts and old 
wastes belong to the Government unless that presumption 1s 
displaced by positive evidence that the right has, in any parti- 
cular tract or piece of land, been granted by the sovereign 
power to any individual or bodies of individuals ; or rights have 


been consciously allowed to grow up adversely to the Govern- 
ment. 


Bearing this principle in mind their Lordships have to 
examine what evidence the plaintiff has adduced in this case to 
establish the right he claims. The grounds on which he bases 
the claim of his Tarwad are set out in paragraphs 4, 5 and 6 
of the plaint. In paragraph 4 he says as follows :— 


“That the properties particularised in the annexed schedule are ancient 
warg kumries situated in the villages of Panathadi and Bedadka in Kasargod 
Taluk (formerly Bekal) and lying to the south of the Chandragiri River.” 


Paragraphs 5 and 6 are in these terms :_ 


“ That the plaint kumries belong to the plaintifs Tarwad, some as portions 
of their ancient muli wargs, some on right of purchase from their original pro- 
prietors, some, though acquired in the first instance on mortgages from previous 
wargdars, now belong to the Tarwad on muli right acquired by prescription and 
a few on mortgage right. 
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“That the plaint kumries have been in the exclusive possession and enjoy- 
ment of the plaintiff and his predecessors in interest for more than a century on 
their own proprietary or warg right.” 

In other words he bases his title to the plots of land m 
respect of which the suit is brought on long enjoyment as parts 
of his muli wargs ; secondly, on rights acquired by purchase 
and mortgage ; and thirdly, on adverse and exclusive possession 
for more than a century in proprietary or warg right. In 
paragraph 9 of the plaint he puts forward a claim by estoppel 
against the Government : his statement is to the effect that the 
lands in suit have been acknowledged to'be warg kumries and 
included as such in the register of Government kumries. The 
onus of establishing these allegations rests on him. 


The last contention requires sorfe explanation. It appears 
that the Government for the purposes of clearing the under- 
growth in the forests, have been in the habit of allowing the 
forest tribes who sparsely inhabited the forest to make clear- 
ances, and grow such cereals as they were capable of. These 
primitive tribes cultivated certain spots, reaped the crop and 
then moved off to some other patches of land. These appa- 
rently were called Government Kumries. The Government al- 
so allowed some of the neighbouring Wargdars to take the leaf 
manures from the forest and clear the undergrowth for the 
desultory cultivation, called Kumri. These apparently are 
designated warg kumries. In all these cases, dealings with 
forest lands appear to have been by distinct permission of the 
Government. Has the plaintiff been able to show either old 
possession of the kumri lands, which he says have become at- 
tached to his wargs by long enjoyment, or has he been able to 


show that he has acquired a right by adverse possession to the 


exclusion-of the Government ? Both the Subordinate Judge 
as well as the District Judge, whose judgments on appeal on 
questions of fact, properly and regularly arrived at, are conclu- 
sive, have held, upon a careful examination of the evidence, 
that the plaintiff has failed to establish a continuous enjoyment 
beyond 35 or 40 years from the date of the suit. The period 
of limitation against the Government is 60 years. Assuming 
that a licensee can convert a permissive occupation into an ab- 
solute title by long possession, the period of possession proved 
by the Tarwad falls short of the period of prescription. Their 
Lordships think that a licensee cannot claim title only from pos- 
session, however long, unless it is proved that the possession 
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was adverse to that of the licensor, to his knowledge and with 
his acquiescence. The plaintiff produced no evidence to show 
that the Government either acquiesced in his exclusive posses- 
sion or did in fact, evince that consciously they acquiesced in 
the Y’arwad’s adverse possession. 


Apart from this, the Courts in India, who were Judges of 
fact, have held that the boundaries which the plaintiff has set 
up are unidentifiable. As regards title by transfer, they have 
found that in no case has the knowledge been brought home to 
the officers of Government that any of these lands were sold or 
mortgaged with their consent. 


As regards a grant emanating from the Government, there 
is absolutely no evidence. No Potta has been produced show- 
ing a grant by the Government. The inference is inevitable 
that the plaintiff possessed no such potta. 


The order of the 23rd May, 1860, No. 830, made clear 
the position in which the people who were licensed to enter the 
forests for the purpose of desultory cultivation, stood in rela- 


tion to the Government. Paragraph 8 of this order runs as 
follows + 


“The Board give their decided opinion against the validity of any claim 
to proprietary rights in forest, based on the entry of ‘kumri sist’ in the patta 
or the account of any estate. They regard it as simply a rent or farm of the 
privilege of cutting kumri in the tract in question ; the continuance of which 
must depend on the pleasure of the Government. The facta detailed in their 
proceedings seem fully to bear out this view. ” 


In the proceedings of the Board of Revenue dated 24th 
July, 1860, the Government’s rights as regards the wargdar 


kumries are placed on the same basis as the Sirkar or Govern- 
ment kumries :— 


“The Board understand the Government proposal to raise the rate of assessment 
on the kumri cultivation of the Bekal Taluk, to apply to ‘Wargdar kumri’ so called 
as well as to Sirkar kumri as the Government do not admit that the rights of the 
former are in any way superior to those of the latter, or that the entry of that 
item, among others in the warg, originally denoted anything more than that the 
wargdar was also the temporary renter of certain jungle farms or privileges, 
which the Sirkar waa competent to modify or discontinue at will; and it is solely 
as an act of grace that in the Bekal Taluk the Wargdar, whose warg includes the 
item, is in consequence of the more systematic nature of the cultivation still to be 
recognised ag the party with whom Government have to deal for the realization 
of the Assessment, which elsewhere will be made directly with the kumri ryota” 


On behalf of the appellant an argument was put forward 
before the Board which does not appear to have been advanced 
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in any of the Courts in India. Their Lordships do not desire 
to rule out summarily on that ground the contention which has 
been so strongly urged before them. It is contended that the 
incidents attached to these wargdar kumries stand on the same 
footing‘as ryotwari holdings. The chief ground on which this 
analogy appears to be founded, as learned Counsel admitted, 
were two facts, namely, that the wargdar possessed in these 
kumri lands a heritable and transferable interest. 


In order to prevent future confusion their Lordships 
desire to say that there is absolutely no relation or analogy 
between the nature of these kumri lands 2nd ryotwari holdings. 
The latter belong to a totally different category of tenures. 
Ryotwari holdings relate to arable lands for fixed periods_ 
ordinarily 30 years_and are subject to periodical surveys and 
assessments. No inference, therefore, can be derived from 
the fact that kumri lands cultivated on the kumri system, were 
held by wargdars whose property is transferable and heritable. 

Coming now to the question of limitation it appears that in 
1903 the Government officials marked off the lands in suit and 
issued to the plaintiff as the Karnavan of his Tarwad, what is 
called a rough potta, showing the lands to which Government 
admitted his right to obtain a grant subject to the usual condi- 
tions. The plaintiff preferred objections to the exclusion 
from the rough potta of the lands in suit. His objections were 
definitely rejected in 1905. 

The present suit to set aside that order and to obtain a 
declaration of his right was not brought until 1913. Article 120 
of the first Schedule of the Limitation Act (IX of 1908) ap 
plies to this case. It provides that the period of limitation for 
a suit “ for which no period of limitation is provided elsewhere 
in this Schedule ” shall be six years. No period of limitation 
is specifically provided elsewhere for the assertion of a claim 
of this kind. Their Lordships think that the lower Courts 
rightly applied Article 120 to this suit. 

On the whole their Lordships are of opinion that the ap- 
peal fails and should be dismissed with costs and they will so 
humbly advise His Majesty. 

Solicitor for appellant : Douglas Grant. 

Solicitor for respondent : Solicitor to the India Office. 
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PRIVY COUNCIL. 


PRESENT :__Lorp SHAW, Lorp BLANESBURGH, LORD 
SALVESEN, SIR LAWRENCE JENKINS AND Mr. AMEER ALI. 


(On Appeal from the High Court at Fort Willam, 
Bengal). | 


Secretary.of State for India in Council A ppellant* 
v. 


Roy Jatindra Nath Chowdhury and another. . . Respondents. 

Accretion and alluviog—A ssessment of land revenue, mode of—Act IX of 
1847—Diara Survey—Map—Re-survey by Super-imposition—Functions of 
-Board of Revenue. 

Under Act IX of 1847, the Board of Revenue is the proper authority in 
cases of accretion or alluvion, and all matters of survey, measurements, 
boundaries, etc. of assessable land, and its decisions are final, provided that 
(1) there has been no fundamental irregularity in its proceedings indicative 
of defiance of or non-compliance with, the essentials of legal procedure, (a) the 
onus of establishing such essential and fundamental violation, if any, of statu- 
tory requirements ia upon the person alleging it, (3) any doubts on matters 
of fact such as inaccuracy or incompleteness of maps or surveys which are 
within the special province of the Board of Revenue should be promptly ad- 
vanced before the Board in the course of the proceedings before it, without 
which Courts of Law will not entertain them. Judgment of High Court 
reversed. 


Rajcoomar Roy v. Gobind Chunder Roy, 19 I A 140 and Kumar B. Roy v. 
Secretary of State for India, 44 I A 104: 32 M L J 505 referred to. 


- Secretary of State for India v. Maharajah of Burdwan, 48 I A 565: 42 M 
L J 61 applied. 

Appeal from a decree of the High Court of Judicature at 
Fort William, Bengal (15th March, 1920) affirming the 
decree of the Additional Subordinate Judge of Backergunj 
(27th July, 1918) in Suit No. 19 of 1918. 

The suit was brought by the respondents against the 
Government for a declaration that certain alluvial lands here- 
inafter mentioned are within the ambit of Mahal Debnathpur, 
of which they held a settlement from Government, and for the 
cancellation of orders of the Collector, afhrmed by the Board 
of Revenue, assessing certain revenue therein. 


The facts appear sufficiently from the Judgment of their 
Lordships. The Additional Subordinate Judge (K. K. Sen, 
Esg.) by his Judgment of the 27th July, 1918, allowed the 
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tP C Appeal No. 28 of 1922 (Bengal Appeal No. 34 of 1920. 2—s—r1924. 
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plaintiff's claim with costs, and passed a decree in their favour 
declaring “that the disputed lands are included in Estate 
No. 4908, Debnathpur, and are not liable to be included in 
the Diara proceedings, and that all proceedings in connection 
with the Diara proceedings in respect of the lands were ultra 
vires and void.” In the course of his Judgment he remarked 


“Before assessment proceedings under Act 1X of 1847 could be taken 
in this case it has to be ascertained that there has been alluvial accretions on 
the banka of the Baleswar. and the Sapleza outside the limits of the plaintiffs 
estate after the settlement of 1870. And for this purpose a comparison of the 
map of 1870 with the present state of the locality 4s necessary, In the case 
in 25 C L J 487, their Lordships of the Privy Council condemned the practice 
of finding an excess area by super-imposition of maps. 


“He (the Government Pleader) would argue that the survey as re- 
quired by S. 3, Act LX of 1847, was very badly done but could not be said to 
haye been illegally done. I am not prepared to accept this contention. Under 
the Government Letter No. 985 R, dated the 8th May, 1911, which approved 
the procedure suggested by the Board of Revenue in their letter No. 8595, 
dated the rst April, 1911, after the preparation of the comparative maps, the 
Diara Deputy Collector had to demarcate the line on the ground before framing 
proposals for assessment. And under S. 63, Act V of 1875, the Board had 
power to frame such rules with the sanction of the Local Government. So 
that a demarcation on the ground by the Deputy Collector was necessary. And 
this was all the more important because- there had been dome diluvion since 
the Survey of 1904-05. The proceedings in this case were thus not done as 
required by law. The Act IX of 1847 is a taxing enactment, and the law 
gives finality to the Board’s action only when the operations are made in a 
strictly legal way. 

“The plaintiffs further contention is that their lease extended to 
whatever the Baleswar and the Sapleza went during the 99 years and s 
under the terms of Ex. 3 the Government could not, after the expiry of 30 years 
from 1839, re-survey the lands between them. This argument seems to have 
great force. The circumstance the plaintiffs could not withhold revenue 
owing to diluvion also supports this view. There is nothing in Ex. 3 to 
show that by the rivers Balegwar and Sapleza as described in the western 
and southern boundaries of the lease the position these rivers occupied at the 
time of the lease wad meant and not any changes in their course these rivers 
might undergo. The area leased out was only an estimated one. This 
too supports the plaintiffs’ case. So that the Government could not make a 
survey of the plaintiff lease-hold which extended up to the Baleswar on the 
west and the Sapleza on the south, since 30 years have elapsed from 1839. 
In this connection I should also observe that even if thie view was not correct 
and the lease-hold' be taken to extend up to where the river stood in 1856, 
still as there are no materials before me to show that these rivers did not 
occupy their present positions in 1856, it cannot be said that the lands assessed 
were not included in the lease. The locality is admittedly under fluvial 
action, and I am unable to accept the contention of the learned Government 
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Pleader that we could safely accept that the positions of these rivers during 
the Revenue Survey of 1862-63 were the same seven years before in 1856, 
The objection in the plaint is therefore sound. 

“From what I have observed in connection with the contention (f) in 
the plaint, it follows that the disputed landg are within the plaintiffs’ lease and 
no proceedings under Act IX of 1847 could be taken in connection therewith 
and the last contention in the plaint is correct.” 


The defendant appealed to the High Court of Judicature at 
Fort William, contending that 

“ (i) The suit is barred by limitation, having regard to the pro- 
visions of 8. 24, Regulaton 2 of 1819 ; 

“ (ii) That the proceedings adopted for the purpose of assessing 
the lands discovered on comparison of the map of 1904-05 with Ellison’s map 
of 1870 were strictly in accordance with the provisions of Regulation a of 
1819, Regulation 3 of 1828 and Act IX of 1847 ; 

“ (iii) That it had never been contended up to the date of this 
suit that the said lands were within the lands referred to in Exs. 3 and H ; 

“ (iv) That the onus was on the plaintiff to prove that the revenue 
authorities were wrong in the proceedings referred to above; and 


“(v) That this ‘suit being one under S. ro, Sub-&. 3 of the Regula- 
tion 3 of 1828, must be and ought to have been dealt with as an appeal 
against the decision of the Board of Revenue, dated the 20th December, 1915.” 


By their Judgment delivered on the 15th March, 1920, the 
High Court (Fletcher and Ghose, JJ.) following their Judg- 
ment dated 22nd May, 1918, in Secretary of State for India in 
Council v. Maharaja of Burdwan (1) subsequently reversed 
(19th July, 1921) by the Privy Council (48 I. A. 565) held 
that the said lands were not assessable if they were not shown 
to extend beyond the middle line of the two rivers respectively. 
In the course of their Judgment they remarked as follows ':_ 


“Before dealing specifically with the other points urged on behalf of 
the appellant, it may be useful to indicate once more the nature of the pre- 
sent suit. The contention on behalf of the plaintiffs is that the entire pro- 
ceedings for the assessment’ of landd with revenue in the present case are a 
nullity. This resolves itself into the question—Is Act IX of 1847 applicable 
at all in the case of a lease of lands in the Sunderbans on the terms and con- 
ditions set out in Exs. 3 and H, or is not the relation between the grantor and 
the grantee regulated by the terms of the contract between the parties, subject 
to the provisions of Regulation XI of 1825. 

“Under Act IX of 1847 it must be shown that land has been added 
to any estate paying revenue directly to Government. It is true that Mahal 
Debnathpur is registered in the Backergunj Collectorate as bearing towzi 
No. 4908, but we must look into the circumstances of the origin of the grant. 


We are of opinion, having regard to the position of Government as owner 





I. (1918) I LR 46 C 390. 
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of the Sunderbans and to the terms and conditions set forth in the governing 
documents, Exs 3 and H, that the grantee in this case cannot be said to be 
the holder of an “estate paying revenue directly to Government.” If that 
isso, then, S. 6 of Act IX of 1847 cannot be invoked for assessing lands alleged 
to be additions, with revenue -payable to Government. It then becomes 
necessary to enquire whether the proceedings, purported to have been taken 
under Act IX of 1847, were themselves in order. The record before us 
shows that there were abundant materials before the learned Subordinate 
Judge for coming to the conclusion that in some respects at least the action 
of the Diara Deputy Collector was not above reproach. 


“The question of onus is, however, immaterial now. The learned Sub- 
ordinate Judge had before him the whole of the record which was before the 
revenue authorities, and on a full consideration Of the entire record he has 
come to the conclusion that there was nothing in it which showed that lands 
outside the ambit of mahal Debnathpur had come into existence and had been 
added to the mahal. We have examined thé record which was before the 
revenue authorities for ourselves, and we agre@ with the finding of the learned 
Subordinate Judge. 


“It is next said that it had been admitted by the plaintiffa in the 
course of the proceedings under Act LX of 1847 before the revenue authorities 
that there had been accretions outside the lands mentioned in Exs. 3 and H, 
The evidence is not very clear on this point ; but such as it ig does not, in our 
opinion, prove affirmatively that there was any such admission on the part of 
the plaintiffs before the revenue authorities. The point was clearly taken by 
the plaintiffs before the Diara Deputy Collector, and it does not appear that it 
was abandoned at any time. It is not known that the rivers Baleswar and 
Sapleza at the time of the grant in this case were public navigable rivera, In 
the absence of any evidence to that effect, having regard to the baundaries of 
the land demised in this case, it would follow (see 22 S. W. N. 872) that the 
boundaries on the south and the west lay on, and extended to, the middle of 
the two rivers mentioned above. It is not shown whether the alleegd additional 
landa were within the limits just indicated. On all these considerations, we 
are unable to dissent from the view taken by the learned Subordinate Judge. If 
there are additional lands outside the limits just referred to, it will be open to 
the defendent to take proceedings under Regulation 11 of 1825. 


“It is lastly urged that the matter ought to have been dealt as if it 
were a regular appeal from the decision of the Board of Revenue. We are 
unable to assent to this view. The suit was one for a declaration that the 
proceedings under Act LX of 1847 were a nullity. That being so, it is difficult 
to say that it should have been treated as a mere appeal from the decision of 
the Board of Revenue.” 


The defendant then appealed to His Majesty in Council. 
Dunne, K. C. and Kenworthy Brown for appellant. 
De Gruyther, K. C. and Dube for respondents. 
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Lord Shaw :— This is an appeal from a decree dated the 
15th March, 1920, of the High Court of Judicature at Fort 
William in Bengal, which affirmed a decree dated the 27th 
July 1918, of the Additional Subordinate Judge of Backergunj. 

The plaintiffs are Roy Jatindra Nath Chowdhury and 
Roy Harendra Nath Chowdhury. 


They instituted this suit on the 30th January, 1917, after 
due notice, against the Secretary of State for India in Council, 
contesting the legality of the assessment imposed in the course 
of an alleged Diara Survey on lands in the villages of Amra- 
gachi Hagalpati and Nizamia Gopekhali in the district of 
Backergunj. 


These villages are part of an estate called Debnathpur 
bearing towzi No. 4908 df the Backergunj Collectorate owned 
and possessed by the plaintiffs. The plaintiffs’ title to this 
estate is undisputed, and its earlier history is set forth in a 
Rubokari of the Sunderbans Commissioner of the 15th July, 
1872. 


On the 1st September, 1839, a grant was made by the 
Government to Debnath Roy, benamidar for the plaintiffs’ 
predecessors in title, of a tract of the jungle and forest Jand 
then known as Tushkhali, but later as Debnathpur. The 
grant was an ijara lease for 20 years, and was rent free. 

Debnath Roy, taking aavantage of rules recently framed 


by the Government, obtained a grant on the 17th November, 
1856, of the portion of waste land in the Sunderbans estimated 
to contain 34,000 bighas, described as Lot or Abad Debnath- 
pur, shown in Captain Hodge’s map, and bounded on the 
south and west by the Sapleza and Baleswar rivers respectively. 
The transaction was evidenced by a pottah and a kabuliyat 
(Exhibit 3). The grant was at a progressive rent for a term 
of 99 years, to take effect from the 1st September, 1839, and 
power was reserved to the Government to make a survey and 
measurement at any time between the twentieth and thirtieth 
years from that date to ascertain the area of the land granted 
and to calculate the stipulated revenue. In the course of a 
survey of the leased lands directed by the Commissioner of the 
Sunderbans in 1858, a map was prepared in or about 1863, 
and it was determined that the grant included an area of only 
14,505 bighas 5 cottahs. This led to a litigation (after- 
mentioned), as the result of which a doul, of gth April, 1870 
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(Exhibit H), was executed in favour of the plaintiffs’ predeces- 
sors in title of 33,441 bighas 17 cottahs 7 chittacks of land 
known as Debnathpur for the remaining 68 years of the 
99 years’ lease. In 1870, Mr. Ellison, in the course of a sur- 
vey, prepared a map (Exhibit J) in which the plaintiffs’ mahal 
is depicted. The plaintifis have been paying revenue in ac- 
cordance with the arrangement, and their mahal has been 
numbered towzi No. 4908. 


On the 2nd October, 1900, the Government issued five 
separate notifications. By No. 1959 T. R., the Lieutenant- 
Governor, in exercise of the powers conferred upon him by 
S. ror (1) of the Bengal Tenancy Act as amended and with 
the previous sanction of the Governor-General in Council, 
directed that a survey should be made and a record of rights 
prepared in respect of all lands included within the external 
boundaries of Thanas, Banphal, Nalchiti, Barisal, and Backer- 
gunj in the district of Backergunj, with certain exceptions 
therein specified. By notification No. 1960 T. R., under the 
powers vested in him by S. 3 of the Bengal Survey Act V of 
1875, the Lieutenant-Governor ordered that a survey be made 
of the lands in Thanas, Barisal, Backergunj, Banphal and Nal- 
chiti, and that the boundaries of estates, tenures, mouzas and 
fields be demarcated in lands to be surveyed. By Notification 
No. 1961 T. R., under S. 4 of the same Act, Mr. Beatson-Ball 
was appointed to be the Superintendent of Survey for the pur- 
pose of carrying out the survey and demarcation of boundaries 
ordered in Notification No. 1960 T. R. By Notification No. 
1962 T. R., under the same section, Babu Peari Mohan Basu 
was appointed to be an Assistant Superintendent of Survey for 
the same purpose. And by Notification No. 1967 T. R., 
under the powers conferred upon him by S. 3 of Act IX of 
1847, the Lieutenant-Governor ordered that a new survey be 
made of the lands falling within the district of Backergunj 
which were situate on the banks of rivers and on the shores of 
the sea, and that new maps be prepared according to such sur- 
vey. By two later notifications of the 27th October, 1902, 
and the 14th November, 1903, Mr. Bedford was appointed 


extra Assistant Superintendent and Mr. Beatson-Ball was again 
appointed Superintendent. 


As already stated in 1900 the Government decided to 
make a Revenue survey of the Backergunj district in accordance 
with the provisions of the Bengal Tenancy Act (VIII of 1885). 
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Whilst the Revenue survey was proceeding—itself a work of 
great labour, minuteness and complexity—it was considered 
desirable to make a survey also of the alluvial accretions that 
had taken place to the north and east of the two rivers— 
Sapleza and Baleswar, by the recessions of the rivers between 
the years 1872 and 1900. The entire proceeding is set out 
in considerable detail in the final report of the Diara Commis- 
sioner (p. 30 of Pt. III)). This is an important document 
which requires full consideration to judge whether the Revenue 
authorities acted in accordance with the law or not in carrying 
out the Diara meas@rements — 

“Tt waa originally intended” says the report “that the Diara survey 
should be carried out concurrently with the preparation of the Record of Rights 
in the district and by notification No. 1967 T. R., dated the 2nd October, 1900, 
published in the Calcutta Gasette of the roth October, 1900, a new survey was 
ordered of the lands situated on the banks of the rivers and on the shores of the 
sea within the district of Backergunj according to the provisions of S. 3 of 
Act IX of 1847. During the preparation of the Record-of-Rights, it was how- 
ever, found that the Settlement Officer's hands were too full to take up this 
additional work, which the Diara survey of 1879-1881, confined only to the 
Ganges and the Meghna rivers, had shown to be of considerable complexity, and 
it was then decided to postpone the Diara operations until after the final publi- 
cation of the Record of Rights, The final publication was 
complete of the permanently settled portion of the District early in 
1908 and the Collector in his letter No. 216 K. M., dated the rxth May, 1908, 
to the Commissioner of the Dacca Division proposed the initiation-of Diara pro- 
ceedings in the district.” 


It appears to have taken eight years for the completion of the 
Revenue Survey. Then the Diara Survey was taken in hand. 
On its completion certain notices were issued by the Diara 
Deputy Collector to the plaintiffs. That of 4th July, 1914, 
will be hereafter cited. 


It has to be borne in mind upon the one and only substan- 
tial question, namely, whether alluvion had taken place, that no 
doubt was or is thrown upon that as a matter of fact. 


Nor, further, was any doubt suggested upon the proposi- 
tion that emergent lands should certainly and naturally and 
under the statutes be lands from which Government revenue 
should be derived. The objections made on a variety of 
points, and with much minuteness, were that the correct pro- 
cedure to enable such revenue to be imposed was defective, and 
that, consequently, up to date, the lands stood free from 


taxation. 


o— 
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On the 4th July, 1914, the following notice was sent to 
the plaintiffs by the Diara Deputy Collector :— 

“ Whereas by virtue of Government Notification No. 1967 T. R, dated 
the and October, 1900, issued under S. 3 of Act IX of 1847, a new map has 
been prepared for the lands of mouzah Amragachia Hogalpati, No. 3500, on the 
bank of the Sapleza River in thana Matbaria and the said map has been com- 
pared with the Revenue survey map and it appears from such comparison that 
the undermentioned area has accreted to mahal Debnathpur, No. 4908, in tke 
said mouzah.” 


Then it is added :— 


“Be it further known that if there be any dbjection to this procedure 
the same should be filed within fifteen days from the date of receipt of this 
notice.” i 


No objection appears to have þeen filed. The Diara 
Collector accordingly made his order for the assessment of the 
accreted lands on the 22nd October, 1914. The objectors 
(the plaintiffs) applied for time (apparently for further re- 
presentation) which was allowed three times. But they appear 
to have done nothing, and the order for assessment was finally 
enforced on the 2nd February, 1915. The plaintiffs there- 
upon executed a kabuliyat simply stating that they would bring 
a suit in the Civil Court in respect of the said Diara lands and 
that they executed the kabuliyat under protest. 


By a further notice of the 11th February, 1915, it was 
stated that it had been found, on a comparison with the settle- 
ment map of 1870, that smaller areas had formed as Diara 
accretions. This correction was based upon the fact that 
it had been discovered that certain diluvion had taken place, 
reducing the extent of the emergent or alluviated lands. It 
was accordingly just and proper that the assessment should 
proceed upon the extent thus corrected. The parties were 
thus joining issue upon the fact (1) of alluvion and its extent, 
and (2) whether, notwithstanding alluvion, the emergent lands 
were assessable in law or were already assessed as within the 
existing mahals. 


Objections were filed by the plaintiffs, but they were dis- 


allowed successively by the Deputy Collector, the Collector, 
and the Board of Revenue. 


Revenue was accordingly assessed on the lands alleged to 
have accreted, and the plaintiffs executed under protest kabuli- 
yats by which they undertook to pay this revenue. 
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The plaintiffs then instituted this suit in the Court of the 
Subordinate Judge of Backergunj, contesting the propriety and 
legality of this assessment. They allege in their plaint that 
“no new survey was made of any land on the banks of the 
rivers Sapleza and Baleswar in accordance with Government 
Notification’ No. 1967 T. R., dated 2nd October, 1900, issued 
under Act IX of 1847, and that no map was prepared under 
the said Act.” Therefore they contended, all the operations 
in connection with the Diara proceedings were ultra vires and 
void. 


The defendant's answer to this in his written statement 
was that new maps of mouzas Amragachia and Nizamia on 
the banks of the two riyers “ were prepared in the course of 
the District Settlement operations, ” and that from comparison 
and relay of these maps and the Revenue Survey maps, as well 
as the Settlement map of 1870, it appeared that land had been 
added to towzi No. 4908, Abad Debnathpur. Other pleas 
were advanced to which it is not necessary to refer at this 
stage. The fourth issue framed is in these terms :— 


- “Is the Diara proceeding valid and legal, and is it 
liable to be set aside ? ” 


On the 27th July, 1918, the Additional Subordinate Judge 
of Backergunj pronounced judgment in the plaintiffs’ favour 
and declared that all operations in connection with the Diara 
proceedings in respect of the lands in suit were ultra vires and 
void. The Court’s decree was in accordance with the judg- 
ment. 

An appeal from this decree was preferred by the defen- 
dant, but it was dismissed by the High Court on the 15th 
March, 1920. From this decree of dismissal the,preesnt ap- 
peal has been preferred. 


Numerous points have been raised in the course of the 
litigation, but with one exception they do not call for more than 
passing notice. 


The plea of limitation has not been pressed, for the de- 
fendant seeks a decision on the merits and, in particular, on 
the legality of the assessment. 


The plaintiffs’ conténtion that R. 745 of the Bengal Settle- 
ment Manual was expressly incorporated in their lease cannot 
be sustained, nor is thére any force in their argument that this 
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rule was otherwise a bar to assessment proceedings even if 
legally initiated. 

Equally ineffective is the contention that a survey after the 
thirtieth year from its commencement was in contravention of 
the terms if the lease ; the survey proposed was of land not 
comprised in the lease. For this reason, too, the provision in 
the lease defining the rate of revenue has no application. 


_ The High Court's view expressed in the forefront of their 
judgment that ma hal Debnathpur is not, as Act IX of 1847 
requires, “ an estate paying revenue directly to Government, ” 
is obviously erroneous, as is its ground of decision on the posi- 
tion of the lands in dispute and the character of the rivers 
Baleswar and Sapleza. 


è 

With the exception of the one point about to be noted their 
Lordships have new discussed all the objections that were 
dealt with in the course of a minute and protracted argument, 
and they are of opinion that these objections fail. As already 
mentioned it is not denied that considerable accretion of land 
by alluvion did in fact occur. Nor is it denied that the legis- 
lation upon this subject, including Act IX of 1847, will fail in 
its main object unless such lands be subjected to assessment. 


Their Lordships desire to make it clear, however, that 
the proceedings of the assessing authorities may be still subject 
to being quashed in the ordinary Courts of law if they have 
been tainted by fundamental irregularity. Their Lordships 
say so in view of the provisions of S. 6 of the Act of 1847. 


That section is in the following terms :_ 

“ Whenever on inspection of any such new map it shall appear to the 
local revenue authorities that land has been added to any estate paying revenue 
directly to Government, they shal! without delay assess the same with a revenue 
payable to Government according to the rules in force for assessing alluvial 
increments, and shall report their proceedings forthwith to the Board of Re- 
venue, whose orders thereupon shall be final.” 

Ít appears to their Lordships that it is a convenient and 
proper procedure that in an eminently practical matter, affecting 
measurements, surveys and maps of localities, with which the 
assessing officials on the one hand and owners on the other 
have presumably intimate local knowledge, such objection 
should be tabled to, and considered and reported upon by, 
the Board of Revenue. The words of this statute imposing 
finality upon the orders of the Board of Revenue in such a 
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situation appear to their Lordships not only to be imperative 
but most salutary. 

Two conditions, however, must be noted ; the first is- that 
mentioned, viz., that fundamental irregularity, that is to say, 
a defiance of or non-compliance with the essentials of the pro- 
cedure would still give ground for questioning the proceedings 
in a Court of law. The second proposition is that the burden 
of establishing such essential and fundamental violation of 
statutory requirements rests upon the person alleging it. Un- 
less this last rule be adhered to it is manifest that the way will 
be opened to endle&s objections to procedure, even though 
these are substantially on questions of fact, and the object of 
the statute, namely, the assessment of lands, will thereby fail. 


To these two condigions a third, by way of supplement, 
may be added, namely, that it is not sufficient to submit in a 
Court of law that, upon the documents before the Board of 
Revenue, doubts arise as to whether this, that, or the other 
detail of investigation should have been set to rest more clear- 
ly in the course of the administrative procedure. If such 
doubts arise upon points of fact, the Board of Revenue is 
competent to deal with them and is, further, the proper Court 
before which they should be stated. In order that the doubts 
should be promptly set at rest, it may have to be on the 
ground itself. Such is the proper function of an administra- 
tive body. 

All other objections having been dealt with, the one 
which remains is set out in Article 7 of the plaint in the 
following terms -_ 

“That actually no new survey was made of any land on the banks of the 
rivers Baleswar or Sapleza in accordance with Government notification 
No. 1967 T. R, dated and October, r900, issued under Act IX of 1847, and 
that no map was prepared under the said Act.” 

This objection is in two parts, first, that there was no 
new survey, and, second, that there was no map. On these 
subjects the two witnesses are the Diara Deputy Collector, 
Hara Kishore Biswas himself and Peari Mohan Hazra, the 
surveyor who was in service in the Diara office under the 
Deputy Collector. The result of the evidence is to leave no 
doubt upon these two points, namely, that there were previous 
maps to go by, and that the alluviated land was visited and 
surveyed in fact. The testimony of these witnesses makes 
that clear beyond question. The survey of 1862-3 and the 
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maps of that date were used. Further information was 
obtained from the map prepared by Mr. Ellison in the year 
1870, an important year in the history of this piece of 
ground. For a controversy had arisen which result- 
ed in litigation under decree of the High Court dated 11th 
March, 1868, establishing Debnath Roy’s right to hold 
33,441 bighas. A map called the Ellison map was made at 
the time, and, following these proceedings, on the 9th April, 
1870, the respondents’ ancestors executed to the Government 
a doul kabuliyat, stating in detail the revenue to be paid. 
With these materials, namely the maps® of 1862-3 and the 
map of 1870, the Deputy Collector in charge of the Diara 
operations and his surveyor proceeded to work. He reduced 
the district settlement map to a 4 ipch scale map, then he 
super-imposed it upon the reveune survey map, he himself pre- 
pared a comparative map, then he made comparisans locally 
“ to test if the line was accurately drawn, and to find where in 
the locality the line stood.” He then adds details such as 
these in 


“The chowkidar, panchayet and many other tenants were present. In 
comparing the map in the locality and finding out how much land of each 
individual tenant fell within the Diara area, I at first enlarged the map of 
1870 to 16 inch scale and, superimposing the cadastral survey map over it, 
drew out the line, and, locating it by measurement, found out the positions and 
drove. pegs . . I first of all tested the accuracy of the District Settlement 
map and found it correct. I was not entrusted to enquire how much land was 
diluviated—-still, I made measurement and showed the line of diluvion in the 
District Settlement map and comparative maps.” 


Various maps appear. in a book on this appeal. One of 
these is No..6, which was exhibit N in the Court below, which 
contains the line drawn to show the lines, not only of alluvia- 
tion, but of the subsequent diluviation already referred to, 
and the witness explains that “ the lines in yellow in Exhibits 
N, N (1), etc. are in my hand. I put them on that occa- 
sion in the locality. I showed the Diara as also the diluvion 
lines on the map.” 


As already explained, not only had this land been pre- 
viously surveyed and maps made as mentioned, but much care 
seems to have been taken, not only to mark the alluvion in 
1904-5, but in 1914 to give the benefit to the taxpayer by a 
re-survey and a re-drawing so as to exclude from assessibility 
land subsequently diluviated. 
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After a careful and anxious examination of all the facts 
submitted, their Lordships are quite unable to affirm that a 
Diara survey was not made. It is true that one map was 
superimposed upon another, surely a very natural thing to do 
when land was supposed to have between two dates undergone 
accretion ; but the land itself was visited and surveyed. 


What remains appears to that__granted superimposition 
of plans—a separate map was not made of the alluviated land 
per se. That is to say, the results of the comparative map 
formed by inscribing the results of superimposition marked 
upon the maps used in that process, and when marked thus 
formed a comparative map, were not put upon a separate 
piece of paper which contained the outline of the alluviated 


land. ° 


Their Lordships are clearly of opinion that all this was 
in the practical region eminently cognisable by the officials act- 
ing in the Revenue proceedings and eminently fit for settlement 
and decision by Board of Revenue. So much so is this the 
case that it would appear to be pretty clear that, had this 
objection been made then and there, the Board of Revenue 
would at once have ordered the separate sheet to be prepared, 
which was desiderated. 


Passages occur in the judgment of the Court belaw which 
seem to taint with illegality or impropriety the operations of 
superimposition of maps. There is nothing wrong with this 
from the legal point of view, and from the practical point ‘of. 
view the Revenue Court can deal with it. In Rajcoomar Roy 
v. Gobind Chunder Roy (1) this Board said :— 

“In boundary cases of this kind nothing is easier than to profound riddles 
which cannot be answered by merely looking at the maps or reading the state- 
ment which appears in the Record. If it were enough to show to this tribunal 
difficulties which the respondent’s counsel cannot explain, and then to contend 
that his case is not proved, he would labour under an unfair amount of burden. 
In such cases the local Courts have advantages over the remote ones.” 

In their Lordships’ view this language aptly applies to 
Board of Revenue Court proceedings, and more particularly 
so-in view of the finality of that Board’s orders under S. 6 of 
the Act of 1847. In the same case the following pronounce- 
ment was made :__ 


“They can show many difficulties of a kind which probably no amount of 
mapping or veibal description would avoid. Mr. Madge’s map does not, so 


a a a a a es [TT 
TTT 


1. (1892) LR 19 LA 140. 


PART. I.) THE MADRAS LAW JOURNAL REPORTS. 61 


far as their Lordships can see, show in terms, and on its face, the Thackbust 
line which was complained of and corrected in the mutnaza suit, nor the lands 
described in the plaint. But those objections were before the High Court, who 
were satisfied that Mr. Madge had shown the things required ; and, though it 
does not appear that Mn Madge was present to explain his map, the Court 
could certainly have required his presence if any real difficulties had been felt 


on those points.” 

Again, their Lordships think it right to say that this 
language aptly applies to the Board of Revenue proceedings, 
and they further desire to add that, while the survey proceed- 
ings and the map proceedings had been the subject of the exa- 
mination of the two officers practically arfd personally connect- 
ed with this work, the respondents, who have resisted through- 
out having assessment made on these lands, did not appear as 
witnesses on the subject, although, in the evidence already 
given, it had been clearly shown that the survey had properly 
been in the presence of many persons named. 


It would rather appear as if the whole of this point was 
a mere incident in a case which was essentially founded on a 
mistake. The respondents resisted the assessment of this 
increment of the estate upon grounds which this Board has 
recently found to be unsound in law. They maintained, in 
short, that the mahal included the increment because its 
boundaries extended in the case of each of the rivers mention- 
ed, namely, the Baleswar and Sapleza, ad medium filum. The 
High Court, in their judgment, erroneously treated this as a 


sound ground. Their judgment was pronounced upon the 
1§th March, 1920. 


But the law applicable to this subject is to an opposite 
effect, as has been settled in the case of The Secretary of State 
for India v. The Maharajah of Burdwan (2). That case 
was a fortiori of the present, and it was held that the Govern- 
ment is entitled to Public Revenue under Act IX of 1847, 
from chars formed in a non-navigable river, even where it 
flows. through a permanently settled Zamindary, as well as 
up to the midale iine of the river where that is the boundary 
of the Zamindary, and this even where it appears that the 
river bed was part of the permanently settled Zamindary. 
Against this judgment of the Board, delivered by Lord Cave, 
no argument could, of course, be raised at their Lordships’ 
Bar. 
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That was the matter of substance, and fundamental, be 
cause if the respondents’ mahal included the alluvion as al- 
ready assessed lands, the fresh assessment thereof was neces- 
sarily illegal. That fundamental objection having been got 
rid of, however, the respondents were, of course, within their 
rights in raising the other points now dealt with, including that 
just described as incidental. Upon that incidental point, 
nowever, whether there was or was not a new survey map pre- 
pared in such a way as to satisfy the requirements of the Act 
of 1847__it must be repeated that it lies upon the respondents 
challenging the asse$sment proceedings to prove the funda- 
mental illegality of which they complain. 


As the result of a long and searching argument, the most 
that can be said is that the point may have been left not en- 
tirely cleared up. On principle, and on authority, this: is 
entirely insufficient. The appellants have merely propounded 
a-riddle. The case of Kumar Basanta Roy v. Secretary of 
State for India (3) has been cited by the Additional Sub- 
ordinate Judge as an authority condemning the practice of 
finding an excess area by super-imposition of maps. Their 
Lordships do not read the judgment in any such sense, but 
the passage of Lord Sumner’s pronouncement, which 1s ap- 
parently referred to, has, in the view of the Board, a direct 
bearing of another kind upon the present proceedings. It 
is ‘to the following effect :— 


“The respondents’ argument rested on three points: First that since 
1886 they had been, as they said, in possession of certain portions of a char 
known as char Raninuggur No. 1, that by superimposing the ameen’s 1886 map 
on his -survey of i906 it would be seen that part of the area disputed in this 
action; although claimed as part of char Raninuggur No. 2, really fell within 
thar Raninuggur No. I, and that there had been a confusion of mauza Jirat, 
which lay in the north of the disputed area, with an area called char Jirat out- 
side df it and to the south, some miles away. Their Lordships’ Board has had 
occasion before now (Rajcoomar Roy's Case) to deprecate the practice of ‘ pro- 
pounding riddles of this kind,’ and to point out how rarely they succeed. It 
may be doubted if such efforts are worth the labour they involve. After the 
best consideration that they could give, their Lordships are clear on one point 
only, namely, that this case was not made at all at the trial, and is not made 
out now,” 


“The Board is of opinion that these observations fitly 


apply also to proceedings in the Board of Revenue, a Board 
specially charged with the settlement of disputes as to bound- 
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aries and changes therein and other matters of fact and pro- 
cedure which are capable of being most satisfactorily treated 
with all the advantages of local and special accumulated ex- 
perience. It has been noted accordingly that objections were 
taken and discussed before the Collector of Backergunj, and, 
after his disposal thereof, two petitions of appeal were pre- 
sented by the respondents to the Board of Revenue on the 
31st March, 1915, and 19th November, 1915, the latter be 
ing confined to the Sapleza river. Every conceivable point 
seems to have been taken, but, in the course of the 12 para- 
graphs of statement, and the five rea8ons for appeal, this 
point as to the alleged absence of a proper map is not taken. 
For the reason about to be given, their Lordships express 
‘little surprise at this. For the Record of the proceedings of 
the Board of Revenue appear to Jaco not only that such 
an objection is ill founded on fact, but must have been known 
to be so by the plaintiffs’ local representatives appearing for 
the purpose before the Revenue Board. 


On the 22nd October, 1914, a long entry appears in the 
order sheet of the objection existing in the Diara Settlement 
office, and point (b) thereof is in the following terms :_— 

“ By virtue of Government Notification No. 1967 T. R, dated the 
and October, 1900, a survey of the lands which are situated on the banks of 
the rivers within the district of Backerganj was made in the course of the Dis- 
trict Settlement operations. An index map showing the surplus accretions was 
prepared by the Diara Officer. The portion diluviated since the District Settle- 
ment has also been shown in the comparative map after local enquiry.” 

The argument did not go so far as to suggest that this 
record is in any way impeachable. In these circumstances 
the map point may be said not to be left in doubt, but to dis- 
appear. 


Their Lordships will humbly advise His Majesty that 
the decree of the High Court should be set aside and the suit 
dismissed with costs here and below. 


Solicitor for appellant Solicitor, India Office. 
Solicitor for respondents Douglas Grant. 


A. D. M. Appeal allowed and suit dismissed. 
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PRIVY COUNCIL. 


PRESENT :__LorD DUNEDIN, LORD PHILLIMORE, LORD 
CARSON AND SIR JOHN EDGE. 
(On appeal from the High Court of Judicature at Lahore. ) 


Ganga Ram and others A ppellants* (Defendants) 
v. 
Natha Singh and others Respondents (Plaintiffs). 


Mortgage—Interest due under—Charge on property in respect of—Rule— 
Exception—Deed displacing gerteral rule—Construction. 

The general rule is tgat the mortgagee in the absence of any contract to 
the contrary is entitled to treat the interest due under the mortgage as a charge 
on the estate; and it is most important that this general rule should not he 
shaken in any particular. 

Held, that there was nothing in the mortgage deeds in question in the case 
which served to displace the general rule. 

Judgment of High Court reversed, and that of the Senior Subordinate Judge 


restored. 
Alia Khan v. Kanshi Ram, 45 Punjab Record, (1913), p. 176 referred to. 

Appeal from a decree of the High Court of Judicature at 
Lahore (roth December, 1920) which modified a decree of 
the Senior Subordinate Judge of Ferozepore (31st March, 
1916). 

Diwan Singh executed the following mortgages :=— 

(a) On the 18th June, 1888, a usufructuary mortgage 
of 332 kanals of land in Mouza Salina for Rs. 1,800 in favour 
of Nathu Mal (son of Suba Mal) and Ganga Ram (son of 
Ramjas). 

(b) On the 25th August, 1888, a usufructuary mortgage 
of 560 kanals of land in Mouza Salina for Rs. 5,500 in favour 
of the said Nathu Mal and Sita Ram (son of Ramjas). Each 
of these mortgages provided that the mortgagees were to culti- 
vate the land,. enjoy or realize the produce, and pay the 
Government Revenue. 

(c) On the 26th June, 1890, he borrowed a further 
sum of Rs. 800 from the above-named Nathu Mal, Ganga 
Ram, and Sita Ram, and executed in their favour a mortgage 
of the said 892 kanals of land which provided that the mort- 
gagor was to pay annually interest at the rate of Rs. 1-6-0 
per mensem, and if interest was not paid, compound interest 
was to be charged. 





°P C Appeal No. 93 of 1923 (Punjab). rath and 13th May, 1924. 
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(d) Onthe 25th October, 1890, he borrowed a further 
sum of Rs, 800 from the said three persons on a further mort- 
gage of the same 892 kanals of land. Interest and compound 
interest were to be paid at the rate of Rs. 1-8-0 per mensem. 

(e) On the rst April, 1891, he executed a further nsu- 
fructuary mortgage of 12 kanals of land in Mouza Salina for 
Rs. 37-8-0 in favour of Nathu Mal and Ganga Ram. ‘The 
mortgagees were to take the produce of the land and pay 
Government Revenue. 


On the 24th June, 1914, the plaintiffs, as representatives 
of Diwan Singh deceased, instituted the present suit in the 
Court of the District Judge of Ferozepore against the mort- 
gagees for redemption of the lands mortgaged in the first four 
mortgages. On the 12th Januarys 1915, the plaintiffs filed 
in the Court of the Subordinate Judge of Ferozepore, where 
the case was then pending an amended plaint asking for re- 
demption of all five mortgages which they claimed they were 
entitled to on payment of the principal moneys advanced, 
i.. e., Rs.8,937-8-0, and they pleaded that 

“the conditions of interest entered in the additional previous mortgage- 


deeds dated the 26th June, 1890 and the 25th October, 1890, are void, because 
they were against law, penal and were made under undue influence.” 


The defendants by their Written Statement of Defence 
filed on the, roth October, 1914, pleaded that, on redemption, 
they were entitled to be paid interest and compound interest on 
the mortgages dated the 26th June, and 25th October, 1890, in 
addition to the principal mortgage moneys, and that 

“ Natha Singh and Attar Singh, plaintiffs, had already instituted a de- 
claratory guit regarding the four mortgage-deeds referred to in the plaint, It 
was dismissed by the Court of the District Judge, Ferozepore, on the 8th May, 
1893. It was also dismissed by the Chief Court of the Punjab. The said alie- 


nations were maintained under the order dated the 2nd November, 1898. No 
objection can now be raised.” 


The Subordinate Judge (Saadullah Khan, Esq. )delivered 
Judgment on the 31st March, 1916, holding that the mort- 
gages were executed by Diwan Singh 

‘deliberately with a full knowledge as to the conditions of interest and 
compound interest, and interest is to be a charge on the land, and that it must 
be paid before redemption can take place.” 

He, therefore, decreed the plaintiffs’ claim for redemption on 
payment of Rs. 19,800 interest, plus Rs. 8,937-8-0, the princi- 
pal mortgage debt, and ordered that 
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“future interest is to be charged at the rate of Rs. 6 per cent. On the 
amount due on the two Zarmagid names, viz., on Ra. 800 plus 800 plus 19,800 
(equals 21,400) and possession is to be given on Nimani following payment. 
Defendant’s costs to be paid by plaintiff.” 

The plaintiffs appealed against the said decree to the 
High Court, contending that they were not liable to pay inter- 
est and compound interest on the mortgages of June and 
Octaber, 1890. The defendants filed cross-objections to the 
effect that the lower Court was wrong in not allowing future 
interest at the contractual rates. The High Court (Chevis 
and Raoof, JJ.) on, the 10th December, 1920, allowed the 
plaintiffs’ appeal with costs, holding, that the mortgages were 
redeemable on payment of the principal debt,viz. Rs. 8,937-8-0, 
and that the interest and compound interest were not charge- 
able on the lands mortgaged. Inthe course of their Judg- 
ment, the learned Judges said 

“The first deed contains the following words :—“ Man mukir rahin ath 
sau rupava ka sud ba sharah Rs. 1-6-0 har sal murtahinan ko wasul de dia 
karunga. Jis kadar rakan sud baki rahega uska ba sharah 
mukarrar dunga. Man mukir rahin jab zar-i-ran sabika wa hal murta- 
hinan ko wasul dunga arasi marhuna fakurrahn kara lunga.” The terms of the 
gecond deed are to the same effect, but we note that in this deed the mortgagor 
agrees to pay back the sum of Rs. 800 with interest in three instalments, and the 
Clause regarding compound interest comes at the end of the deed and after the 
clause providing that redemption can be made on payment of the “ var-1-rahn 
sabika wa hal’. The decision of the question depends on whether we regard 
the term gar-i-ra/in as meaning the principal sum for which the land was mort- 
gaged or the whole amount due on the mortgage including interest at the time 
of redemption. The first case cited on behalf of the appellants is 45 P R 1913. 
This was a case in which land was mortgaged for Ra 1,300. 
The mortgagees were put in possession and produce was to be regarded as equal 
to the interest on Rs. 650 while interest on the remaining Rs. 650 was to be 
charged at Rs. 1 per cent. per mensem. This interest was to be paid 
annually and in default compound interest was to be charged at the 
same rate. No period was fixed for redemption, but the mortgagors were at li- 
berty to redeem the land in the month of Har of any year on payment of the 
“ gar-t-marhuna.’ As regards the recovery of the interest payable on Rs. 650 
it was further stipulated that the mortgagees would have the option either to 
charge compound interest or to recover the same from the mortgagors by suit. 
The learned Judges noted that the phrase ear-t-marhuna was used 
several times during the deed and in some parts of the deed the phrase 
clearly refers to the principal sum. They held that the land could be redeemed 
on payment of the principal sum only. One thing we regard as beyond all doubt 
and that is, that there is no difference in meaning between the two phrases 
“ gar-t-rahn” and “gar-i-marhuna.” 73 P. R. 1892 is a similar 
case’ sar P. R. 1894 is cited on behalf of the respondents. 
It is there laid down that the general rule is that the 
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mortgagee, in the absence of any contract to the contrary, is entitled to treat 
interest due under the mortgage as a charge on the estate. We fully agree with 
this dictum, but the question before us is whether, in this particular cage, the 
deeds do not themselves provide for redemption on payment of the principal only. 
It would have been perfectly easy for the respondents to have had inserted in 
the deeds that the payment of interest should be a condition precedent to redemp- 
tion. It would have been perfectly easy to have made the phrase of redemption 
run :—" jab zar-t-rahn sabika wa zar-t-rahn hal asl mai sud wasul dunga 
fakur-rahn kara lunga.” We have to consider the terms of the deed and to de- 
cide to the best of our ability what the parties meant by those terms. It ig easy 
to argue that the mortgagees could not have intended to allow redemption with- 
out payment of interest and their omission from the beginning up till now to 
recover interest by suit is a clear indication that the) have all along regarded 
interest as a charge on the land. On the other hand, had the interest been in- 
tended to be a charge on the land there was no necessity for the mortgagor to 
promise that he would pay interest every year. It seems to us most probable 
that. the mortgagor never contemplated that tie interest charges could not be 
met regularly and we do not suppose that he ever contemplated that interest and 
compound interest should be added on to the mortgage charge swelling the ori- 
ginal amount of the debt from about Rs. 9,000 to a sum which would render re- 
demption extremely expensive unless the land was redeemed within a short period, 
We are, therefore, of opinion that the phrase zar-t-rahn sabika wa hal in the 
two documenta under consideration refers simply to the principal mortgage debt 
and has no reference to interest. The mere fact that in the later deed the 
clause as to compound interest follows the clause as to redemption in our opinion 
makes no difference. It is also argued that the clause in the second deed as 
to payment of the money with interest by instalments shows that the interest 
-and principal were both regarded as forming part of the mortgage debt, but 
we are unable to see that the agreement to repay by inatalments affects the 
interpretation of the clause as to redemption. There seems to us no difference 
between 45 P. R. 1913 and the present case except that in 45 P. R. 1913 
there was only one mortgage, whereas in the present case the land was first 
mortgaged with possession for a sum the interest on which was to be set off 
against profits, and a subsequent charge was afterwards created which was to 
bear interest. 

“We accept the appeal and give the plaintiffs a decree for redemption 
of whatever share in the mortgaged land is still owned by them on payment 
of a proportionate share of the principal debt, viz., Ra 8,937-8-0. The plaintiffs 
will get costs in both Courts in proportion to their share.” 

The defendants’ cross-objections were dismissed by the 


High Court, and they accordingly appealed to His Majesty in 
Council. 


Wallach for appellants. 
The respondents did not appear. 


13th May, 1924. The Judgment of the Board was 
delivered by 

Lorp DuNEDIN In this case the plaintiffs sue for re- 
demption of five mortgages. Two of those mortgages, the 
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earlier two in date, were usufructuary mortgages ; the other 
mortgages were not usufructuary, but with regard to the next 
two— for as to the fifth one there is no question at all—there 
is a recital that interest is to be paid upon the sum borrowed. 

Now, the whole point of the case is whether that interest 
in this third and fourth mortgage does or does not form a 
charge upon the property. The learned trial Judge held that 
it did form a charge on the property, and therefore granted re- 
demption only upon terms of paying the principal sums and the 
interest. That decree was reversed upon appeal, and the High 
Court allowed redentption upon payment of the principal loan 
only. Their Lordships find that in the judgment of the learn- 
ed Judges in the High Court they state with perfect correctness 
what their Lordships apprehend is undoubted law. They say: 
“ The general rule is that’ the mortgagee in the absence of any 
contract to the contrary is entitled to treat the interest due un 
der the mortgage as a charge on the estate.” 

Their Lordships have been entirely unable to find anything 
in the deeds which would serve to displace that general rule, 
The learned Judges seem to have gone particularly upon 
the case of Alia Khan v. Kanshi Ram (1). Itis, perhaps, a 
little difficult to follow that case, as the material parts of the 
deed in question are only printed in the vernacular; but it is per- 
fectly clear from the Report, even as it stands, that there were 
various mentions of the sum to be redeemed in different parts 
of the deed, and that consequently the deed itself formed, so to 
speak, a glossary for the particular meaning of the word that 
was used when you came to the repayment clause. Nothing of 
this sort is here. The mortgages are expressed with great 
brevity, and, indeed, if there is anything at all, it rather seems, 
such as it is, to point the other way, because especially in the 
fourth mortgage there is this expression: “I shall without objec- 
tion pay the additional mortgage money with interest in the 
following instalments.” That certainly points much more in 
favour of the general rule than against it, but it is quite enough 
to say that there is nothing to be found here which disturbs the 
general rule, which, it is most important, should not be shaken 
in any particular. 

It is impossible to restore in terms the decree of the trial 
Judges, because it was discovered in he course of the hearing 
before the High Court that the plaintiffs were not in right in the 


1. (1913) P R 176 (Civil Judgments). 
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whole of the mortgages, and accordingly the judgment of the 
High Court ran ‘‘ We give the plaintiffs a decree for redemp- 
tion of whatever share in the mortgaged land is still owned by 
them on payment ofa proportionate share of the principal 


debt.” l 


There ought, therefore, to be a declaration that it 1s not 
only a share of the principal debt, but also interest must be paid 
before redemption, and the case will have to go back in order 
that the decree may be worked out on those terms. 


Their Lordships, therefore, think that the appeal must be 
allowed, with costs here and below, and they will humbly advise 
His Majesty accordingly. 


Solicitor for appellants : E. Dalgado. 
A. de M. Appeal allowed. 


PRIVY COUNCIL 


PRESENT :— Lorp PHILLIMORE, LoRD BLANESBURGH, 
Lorp DARLING, SIR JOHN EDGE AND Mr. AMEER ALI. 


(On Appeal from the High Court of Judicature at Fort 
William, Bengal. ) 


The Imperial Tobacco Company of India, Ltd... . Appellants* 


v. 
Albert Bonnan and Bonnan & Company Respondents 


Trade-mark —Infringement —Importer of goods manufactu}¥ed by another 
—Reputation of —If can be acquired—Infringement of right of importer— 
Action for—Maintainability —Manufacturer being sole importer— Sale in 
competition with— If and when actionable— Trade-mark—Passing off of goods 
—Principles of Jurisprudence as to—Applicability in India. 


In 1901, W. D. & H. O. Wills (manufacturers of “ Gold Flake” cigarettes) 
amalgamated with other similar companied and formed one company known 
as the “Imperial Tobacco Company (of Great Britain and Ireland), Ltd.” to 
whom it assigned its goodwill and trade-marks, In 1902, the new company 
agreed with the “ American Tobacco Company” that the latter should confine 
its trade to the U. S. A. and certain islands, and the former to Great Britain 
and Ireland, and that the two companies together should form a third (“ The 
British-American Tobacco Company, Ltd.”) which should confine its trade 
to the rest of the world not included in the territories of the first two companies. 
“The British-American Tobacco Company, Ltd.” was then incorporated, the 
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other two companies assigned to it their business, goodwill and trade-marks 
outside their respective territories, and mutyal respective covenants to the afore- 
said effect were entered into by the three companies. Subsequently, “ ‘The 
British-American Tobacco Company (India), Ltd.” was incorporated to act 
as distributors in India of “The British-American Tobacco Company, Ltd.” 
and by an agreement (which was not, however, followed by a proper assign- 
ment) made the rst September, 1910, between the British-American Tobacco 
Company, Ltd. of the first part, the British-American Tobacco Company (India), 
Ltd., of the second part, and the Imperial Tobacco Company of Inida, Ltd., (the 
appellant company) of the third part, the last named company agreed to buy 
the goodwill, business, rights, trade-marks and other assets of “The British 
American Tobacco Company, Ltd.” in inter alta India and of “The British- 
American Tobacco Comp&ny (India), Ltd.” together with the sole right to 
use there their name or names, and the names of all firms and companies which 
they had acquired. 


Packets of “ Gold Flake” cigarettes having the distinctive appearance and 
trade-marks of W. D. & H. @. Wills were manufactured by “The British- 
American Tobacco Co., Ltd.,” and, between 1902 and 1910, imported and 
distributed in India by “The British-American ‘Tobacco Co., (India) Ltd,” 
and since 1910 by the appellant company. In 1921, the respondents purchased 
about 21 1/2 millions of such cigarettes (made by “The British-American 
Tobacco Co., Ltd.” and sold to the Government of the United Kingdom) from 
the surplus war stores liquidated by the British Army Canteen authorities in 
England, subject only to a stipulation that they were not to be re-sold in the 
United Kingdom, and they despatched and sold part of these in India. 


In an action by the appellant company for an injunction restraining the 
respondents from so selling these cigarettes which were an alleged infringement 
of their trade-mark as importers and sole vendors thereof, held, (affirming the 
judgment of the trial Judge and High Court on appeal in Calcutta) that 
(x) neither by assignment nor by reputation had the appellant company any 
title to the trade-marks in India as alleged : Performing Right Society, Ltd. v. 
London Theatre of Varieties, Ltd., (1924) A. C. 1, referred to; (2) there 
being no covenant by the respondents against selling the cigarettes outside the 
United Kingdom, nor any conduct on their part showing that they represented 
the cigarettes to be other than they genuinely were, no action lay for infringement 
or passing off. 


It is possible for an importer to get a valuable reputation for himself and 
his wares by his care in selection or his precautions as to transit and storage, or 
because his local character is such that the article acquires a value by his testi- 
mony to its genuineness ; and if therefore goods, though of the same make, are 
passed off by competitors as being imported by him, he will have a right of 
action. | 

There is nothing to prevent a tradesman acquiring goods from a manu- 
facturer and selling them in competition with him, even in a country into 
which hitherto the manufacturer or his agent has been the sole importer. 

The ordinary principles of jurisprudence with regard to trade-marks and 
those forbidding the passing off of goods apply to India. 


Appeal from a judgment and decree (roth April, 
1923) of the High Court (Appellate Civil Jurisdic- 
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tion), Calcutta, afirming a judgment and decree (18th 
July, 1922) of the same Court in its ordinary Civil Jurisdic- 
tion, dismissing the appellant Company’s action with costs. 

The facts of the case appear sufficiently from the judgment 
of their Lordships. 

oth and 8th April, 1924. ŒF. H. Maugham, K. C., Sir 
Duncan M. Kerly, K. C., L. B. Sebastian and F. E. Bray for 
the appellants. 

The appellant company claim title and relief on two 
grounds: (1) a proprietary title derived from the agreement 
of the 1st September, 1910, to the exclusive use in India of the 
trade-mark, trade-name and descriptions appearing on the labels 
and wrappers in which the cigarettes are issued for sale ; 
(2) atitle based on reputation, iy so far as the said trade- 
mark, etc., denoted to buyers and consumers of cigarettes in 
India, not only their origin and make, but also their importation 
into India by the appellant Company. On the evidence, there 
can be no doubt or dispute as to the following facts: (a) The 
words “ Wills’ Gold Flake” and “ Gold Flake” had at the 
time action brought, and for many years previously been recog- 
nised by the trade and public in India as a “ trade-mark.” In 
1910, the appellant company had acquired by purchase (under 
the agreement of the 1st September, 1910) the goodwill in 
India of the business with which such “ trade-mark” was asso- 
ciated and had ever since carried on the business there as suc- 


cessors to that goodwill. (b) All the cigarettes (about 100. 


millions) sold in India under such trade-mark since 1910 were 
the goods of the appellant company exclusively, having been 
made either by or for them, and distributed by them. Deli- 
very of possession having under the agreement taken place on 
the 1st October, 1910, and the business having been paid for, 
transferred in fact, and since carried on, no further assignment 
was executed or necessary, but as a measure of precaution an 
assignment was executed on the 1oth April, 1922, prior to the 
inception of these proceedings by the British-American Tobacco 
Company to the appellant company. (c) The trade-mark 
was also that of the appellant company, and the offer for sale of 
the respondents’ packets was an infringement of the appellant 
Company's trade-mark, and a false representation that the 
cigarettes therein contained were those of the appellant 
company, and carried their guarantee. From these three facts, 
the conclusion- was: irresistible that the sale or offer of 
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the respondents’ packets was calculated to lead to the cigarettes 
being passed off as the appellant Company’s cigarettes. The 
Courts in India (Pearson, J. the trial Judge, in particular) were 
wrong in thinking that it was necessary to decide that the tradc- 
mark was either a ‘‘ manufacturer's mark,” or an “ importer’s 
mark ” or that the witnesses who stated that they relied on the 
name “Wills,” and expected to get cigarettes made by “W. D. 
& H. O. Wills ” militated against the appellant company’s case. 
‘The effect of such evidence was not really ‘ that what the pur- 
chaser will look to is the brand, and not the importer,” but only 
that, while the prevfous purchasers of the cigarettes under the 
brand had created or maintained confidence in the trader (the 
appellant company) who controlled its use in India, there were 
some'persons who were jgnorant of the identity of that trader 
or of trade-history, but such ignorance was immaterial. If it 
was necessary or possible to ascertain how far the function per- 
formed by the appellant company as importers and distributors 
contributed to the reputation of the cigarettes sold in India as 
‘Gold Flake,” the evidence proved that the proper organisa- 
tion.of the import and distribution was a material contribution 
to the maintenance of reputation attaching to the trade-mark, 
and that reputation was the inducement to buy. The offer of 
the respondents’ cigarettes as ‘‘ Gold Flake ” was a claim to 
that reputation, and thus a false inducement to purchasers. 
Lastly, the distribution to different successors in different terri- 
tories of the goodwill of a business is, and has been, even under 
Common Law, a recognised incident of commercial life (vide 
S. 22 of the Trade Marks Act, 1905); and accordingly, the 
Courts in India were wrong in acting upon principles inconsis- 
tent with the possibility of such transfers, and holding the ap- 
pellant company had no title to sue in India. 
H yam for respondents. 


Concurrent findings of fact have been arrived at by the 
Trial Judge and Appellate Court in India that (1) the ap- 
pellant company has acquired no such reputation as claimed as 
importer of the cigarettes under the trade-mark in dispute ; 
(2) to buyers and consumers, the said “ trade-mark ” denoted 
only the fact of the origin and make of the cigarettes, and not 
that they were imported into India by the appellant company ; 
(3) the respondents’ cigarettes were genuine cigarettes of the 
manufacturers, and were in sound and saleable condition. Fur- 
ther, it has not‘been proved that the said trade-mark, with the 
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goodwill of the business of the manufacturers connected there- 
with, were eftectively assigned to the appellant company, and, 
even if there were such an assignment, the respondents’ cigar- 
ettes were genuine, and there being no false representation, 
there is no cause of action for “ passing off.” 


[The following authorities were cited in the course of the 
argument :__ 
Leather Cloth Co. v. A merican Leather Cloth Co., Ltd., 4 De G J. & S p. 137. 
Riddaway v. Banham, (1896) A C 199, Somerville v. Schembri, (1889) 12 
A. C. 453. British-Amertcan Tobacco Co. v. Mahboob Baksh, 1 L R 38 C 110. 
Dental Manufacturing Co v. De Prey and Co., (1912) ZK B76. Sen v. Oakes, 
24 C W N 155. Richards v. Butcher, 7 Patent Cases 277. Defries v. Electric Co., 
Ltd, 23 Patent Cases 341. Spalding v. Gamage, (1915) 32 Patent cases 273. Hall 
v. Borrows, 33 L J Ch 204. Singer Manufacturing Co. v. Loog, (1882) 8 AC 
15. Pinto v. Badman, (1891) 8 Patent Cases 188. Imperial Tobacco Co. (New 
foundland) v. Duffy, (1918) A C 180. 


13th May, 1924. The Judgment of the Board was deli- 
vered by 


Lorp PHILLimoreE : Before the year 1901, the Com- 
pany known as W. D. & H. O. Wills, Limited, had begun to 
manufacture a particular cigarette which got to be known as 
Gold Flake or Wills’ Gold Flake, and which soon acquired a 
considerable reputation. 


In the year 1901, W. D. & H. O. Wills, Limited, and 
various other companies became amalgamated into one Com- 
pany called the Imperial Tobacco Company (of Great Britain 
and Ireland), Limited, and the whole business of W. D. & 
H. O. Wills, Limited, with its goodwill and trade-marks was 
assigned to the Imperial Tobacco Company (of Great Britain 
and Ireland), Limited. In September, 1902, this last-named 
Company made an agreement witha Company called the 
American Tobacco Company, by which it was agreed that the 
American Tobacco Company should confine its trade to the 
United States and certain islands, and that the Imperial Tobac- 
co Company (of Great Britain and Ireland), Limited, should 
confine its trade to Great Britain and Ireland, and that these 
two Companies should form a third to be called the British 
American Tobacco Company, Limited, which should confine its 
trade to the rest of the world not included in the territories of 
the two first Companies. And accordingly the British Ameri- 
can Tobacco Company, Limited, was incorporated ; and to it 
the other two Companies assigned their business, goodwill and 
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trade-marks outside their respective territories ; and mutual 
covenants were entered into by the three Companies confining 
their trades to their respective territories. 


At some date not specitied in the record, a Company called 
the British American Tobacco Company (India), Limited, was 
incorporated to act as distributors in India for the British 
American Tobacco Company, Limited. 

By an agreement made the Ist September, 1910, between 
the British American Tobacco Company, Limited, of the first 
part, the British American Tobacco Company (India), Limit- 
ed, of the second part, and the appellant Company of the third 
part, it was agreed that the appellant Company should buy the 
goodwill, business rights and other assets of the British Ameri- 
can Tobacco Company, <imited, in India and certain other 
territories, with brands, trade-marks, trade names, formule 
and recipes, and the sole right and title to use in that territory 
the name of the British American Tobacco Company, Limited 
and the names of all firms and companies which it had acquired, 
and also the goodwill, business rights and assets of the British 
American Tobacco Company (India), Limited. This agree- 
ment, however, was not perfected by an assignment. By an 
indenture dated the 11th April, 1922, and made between the 
British American Tobacco Company, Limited, and the appel- 
lant Company__but to which the other Company was not a 
party__the British American Tobacco Company, Limited (so 
far as it was concerned) performed its agreement by assigning 
all the premises comprised in the agreement to the appellant 
Company. 

The Gold Flake cigarettes in question were sold at one 
time in tins of fifty cigarettes and afterwards in packets of stiff 
paper, each containing ten cigarettes. On the broad flat top of 
the packets appeared in bold letters, words showing that they 
were Gold Flake cigarettes and the name of W. D. & H. O. 
Wills, Bristol and London ; and on the back with a number of 
medals, there was an inscription in the following words :— 

“ Every genuine package of Gold Flake 
Cigarettes has the signature thus 
W. D. and H. O. Wills.” 
On one of the ends of the packet__if they were packets ta 


be sold in India by the appellant Company—appeared in very 
small print :— 
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‘ This label is issued by the 
Imperial Tobacco Co. of India, Ltd. 
Registered Trade Mark. 
Successors in India to W. D. and H. O. Wills 
Cigarettes, made in England.” 


If they were manufactured by the British American Com- 
pany for sale elsewhere, the words, in lettering of the same 
small size, were :__ 

“ Established by W. D. and H. O. Wills, Bristol and 


London, British-American Tobacto Co., Ltd. 
Registered Trade Mark. 
Bristol, London, Liverpool and Virginia. 
Successor. Made temporarily in the U. S. A.” 

No reliance was placed in argument by either party upon 
the difference in the two inscriptions at the ends of the packets. 

The only other difference between the packets to be used 
in India and those to be used elsewhere was that the paper for 
the Indian packets was of somewhat stouter material so as to 
afford a better resistance to damp. 

Packets with this distinctive appearance and these trade- 
marks were manufactured by the British American Tobacco 
Company, Limited, and imported and distributed by the Bri- 
tish American Tobacco Company (India), Limited, from about 
1902 till the date of the agreement in 1910 ; after which date 
they were imported and distributed by the appellant Company. 
The manufacture was carried out by the British American To- 
bacco Company, Limited, at first in England, afterwards tem- 
porarily in the United States of America. 

In the year 1921 the respondent Bonnan purchased about 
2114 millions of Gold Flake cigarettes, surplus stores sold by 
the British Army Canteen authorities, the sale being subject to 
the condition that they were not to be re-sold in the United 
Kingdom. These cigarettes had been sold, in the first instance, 
to the British Canteen Authorities by the British American 
Company, Limited. After so acquiring them the respondent 
Bonnan formed the respondent Company, and the respondents 
shipped a large quantity of these cigarettes to India and offered 
them for sale there. Thereupon on the 11th May, 1922, the 
appellant Company brought a suit in the High Court at Cal- 
cutta, claiming an injunction to restrain the respondents from 
selling-these cigarettes in India. 
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There being no Trade Marks Act in force in India, the 
case for the appellant Company was rested upon the ordinary 
rights of every trader to protect his property and to prevent 
attempts by other traders to avail themselves of his reputation 
to pass off their goods as his own. 


The issues which were settled were accordingly addressed 
to these points, the more important being those numbered (1), 


(2), (5) and (8), which are as follows -_ 


“ (1) Does the get-up of the cigarettes described in paragraph 7 of 
the plaint denote to purchasers in India that such cigarettes are imported by 
the plaintiff company? ° 

“ (2) Will the sale by the defendant company of cigarettes in such 
get-up deceive the purchasers into the belief that the cigarettes have been im- 
ported by the plaintiff company ? 

“(s) Is the plaintiff entitled as against the defendants either by 
reason of such importation or by reason of such purchase to prevent defendants 
from selling cigarettes with such get-up though they have in fact been manu- 
factured by the British-American Tobacco Company ? 

“ (8) Are plaintiffs entitled to protect their right by injunction irres- 
pective of consideration mentioned in the first two issues?” 

The case was then heard upon oral evidence by Pearson J., 
who found on these issues against the appellant Company and 
dismissed the action ; and his decree was afirmed on appeal by 
Sanderson C. J. and Richardson J. It is from this afirmance 
that the present appeal has been brought. 

At the trial some evidence was given on behalf of the ap- 
pellant Company in order to show that it had a reputation as 
the sole vendor in India of Gold Flake cigarettes and that the 
respondents were trading upon this reputation. It is possibie 
for an importer to get a valuable reputation for himself and his 
wares by his care in selection or his precautions as to transit and 
storage, or because his local character is such that the article 
acquires a value by his testimony to its genuineness ; and if 
therefore goods, though of the same make, are passed off by 
competitors as being imported by him, he will have a right of 
action. 

But the evidence offered by the appellant Company was 
met and in the opinion of the learned Judges displaced by the 
evidence given on behalf of the respondents. 

Thus Pearson J. said :— 


“I find, therefore, upon this part of the case that the reputation of the 
brand of Gold Flake cigarettes in India is the reputation of the maker and not 
of the plaintiff Company as importers. The reputation originated in the days 
of Messrs, W. D. and H. O. Wills, the original manufacturers, and ‘the efforts 
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of the plaintiff Company have been directed not to creating or acquiring (if 
such a thing is possible) an importer’s reputation for themselves in the brand, 
but in maintaining and developing the reputation of the brand as a manufac- 
turer's brand. The issues, therefore, dependent upon this finding are answered 
in favour of the defendant.” 


And Sanderson C. J. :— 


“There is no necessity for me to refer to the evidence in detail, for 
I agree with the learned Judge’s finding of fact. In my judgment the sole 
representation made by the plaintiffs’ user of the covering of the cigarettes 
was a representation that the cigarettes were Gold Flake cigarettes manufactured 
by the successors of the well-known firm of W. D. and H. O. Wills. There 
is no evidence to justify the alleged representation ¢on which the plaintiffs 
relied) that cigarettes, bearing the said wrapper or covering, had come through 
a particular channel or had been imported by the plaintiffs. In the same way 
the defendant by using the wrapper or covering was merely representing the 
cigarettes as Gold Flake cigarettes manufactured by the successors of the well- 
known firm of W. D. and H. O. Wills, vig., the British American Tobacco 
Company. ‘This was a perfectly true representation, and the defendant was 
in no way passing off or attempting to pass off the cigarettes sold by him as 
the plaintiffs’ goods. ” 


And finally Richardson J. :— 


“Moreover, the learned Judge, Pearson, J., before whom the case 
came in the first instance, has found, and, in my opinion, on the evidence 
rightly and conclusively found, that up to the date of the suit the Company 
had acquired no independent reputation as importers. Nor do they use any 
distinctive importers’ mark.” 

Their Lordships see no reason to review these concurrent 
findings. Indeed they were not invited to disturb them as 
findings of fact ; but it was suggested that the learned Judges 
had arrived at them as mixed findings of fact and law and in 
so doing had erroneously applied the law. 


Another way of putting the case for the appellant Com- 
pany was suggested by Counsel, which was to treat the first is- 
sue as wrongly stated. It ought, it was said, to have run as 
follows ‘ Does the get-up of the cigarettes denote the plain- 
tiffs’ goods ?”’ But even if the appellant Company were to be 
allowed so to remodel the issue, its case would not be further 
advanced. The appellant Company has still, as it was admitted, 
to show that the respondents are selling goods, not the produc- 
tion (or introduction) of the appellant Company, in such a way 
as to lead customers to believe that they are the goods which 
the appellant Company has introduced or marketed. 

And the answer is twofold (1) It is an immaterial acci- 
dent that these particular wares had from 1910 onwards been 
brought into India by the appellant Company and the appellant 
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Company only, if the appellant Company got no reputation in 
consequence ; (2) The respondents are doing nothing to mis- 
lead customers and are breaking no covenants. 


In truth, as was observed during the course of the argu- 
ment, all the business about acquiring title from the British 
American Tobacco Company, Limited, or the British American 
Tobacco Company (India), Limited, which latter was never 
perfectly acquired [see Performing Right Society, Limited v. 
London Theatre of Varieties, Limited (1) ] is beside the ques- 
tion. No trade-merk or trade reputation of either of these 
Companies is infringed. The right on which the appellant Com- 
pany is seeking to rely is something which it claims to have 
earned for itself since 1910; and this right, as the learned 
Judges have found, it has failed to establish. 


There is nothing to prevent a tradesman acquiring goods 
from a manufacturer and selling them in competition with him, 
even in a country into which hitherto the manufacturer or his 
agent has been the sole importer. It is not likely to be a suc- 
cessful business operation, unless in some exceptional case. This 
is just such an exceptional case. The British American Tobac- 
co Company, Limited, might, when they sold this large consign- 
ment to the British Army Canteen authorities, have required an 
undertaking that they should not be re-sold in India or to any 
one who could lawfully re-sell in India. ‘This it appears not to 
have done ; and then there arose the question of the disposal 
after the war of this large surplus stock. 


The respondents, being unhampered by covenant, are sell- 
ing goods manufactured by the British American Company as 
being what they are, namely Wills’ Gold Flake cigarettes manu- 
factured by that Company. There is no untruth and no at- 
tempt to deceive. The appellant Company says that all 
genuine Wills’ Gold Flake cigarettes sold in India must be their 
goods. It may be answered that this has been so in times past as 
a mere matter of fact, and because the appellant Company was 
protected by a covenant with the manufacturers ; but not be- 
cause it had a title to a monopoly which it could enforce against 
strangers to the covenant. 


The claim of the appellant Company is that it can stop a 


trader, to whom goods have been lawfully sold under a particu- 


1. (1924) ACL 
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lar description and by whom they have been lawfully bought un- 
der that description, from re-selling them under the same des- 
cription. Such a claim sounds extravagant. It might, how- 
ever, possibly be maintained, if it could be shown that the time, 
place or circumstances of the resale imported some représenta- 
tion that the goods were other than what they were. But in 
this case there is no such time, place or circumstance. 


It is not as if.the respondents were attempting to pass off 
as Wills’ Gold Flake cigarettes stuf not manufactured by the 
lawful successors in title of W. D. & H. Q. Wills. Any such 
attempt would be at once restrained at the suit of the lawful 
successors ; and in India and for India the appellant Company 
would be the lawful successors. 


There is nothing in the judgments in the Courts below or 
in the opinion which their Lordships are now expressing to give 
countenance to the idea that the ordinary principles of juris- 
prudence with regard to trade-marks and those forbidding the 
passing off of goods do not apply in India. But the cigarettes 
now in dispute are the genuine articles, lawfully acquired from 
the lawful manufacturers ; and as such the respondents may 
sell them. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Solicitor for appellants : F. F. Macnaghten. 
Solicitors for respondents : Sandersons and Orr Dignams. 


A de M. Appeal dismissed. 
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By an inter vivos settlement, a Parsee conveyed property to trustees on 
trust, infer alta, to receive the rents and profits and after making certain other 
payments, to make over the balance of income to the settlor himself during 
his life. After his death the trustees were to realize, ‘by sale, conversion or 
otherwise, of the trust premises, certain sums, and within 13 months after the 
settlor’s death, out of the balance of income, from what remained accruing within 
the first 13 months, to pay to his widow, G., from time to time, and in such 
sums as she should reasonably require and the state of the income should permit, 
the total sum of Rs. 80,000 for purposes mentioned. The trustees were then 
to :divide the remainder of the balance of such income arising or accruing 
during the first 13 months after the settlor’s death among the widow and son 
of the settlor, and other persons, in equal shares ; the capital and income, after 
the 13 months, were, subject to the trusts stated, to go to other beneficiaries 
under the trust deed as therein provided. 

The settled property consisted of land and immoveables specified in the 
first schedule to the trust deed ; shares, bonds and securities specified in the 
second schedule ; and outstanding debts due to the settlor specified in the third 
schedule. 

Held, that under the original English Law as it stood apart from Statute, 
which original law was the Jaw applicable in India to the case before their 
Lordships, the income from the property specified in the first two schedules was 
prima facie only apportionable if an intention to make it so was clearly discovera- 
ble in the trust deed, while the income arising from the debts specified in the third 
schedule was apportionable, and that there was not in the trust deed language 
which, by implication, imported that apportionment was directed by the settlor 
to take place as regards the income from the properties specified in the first 
two schedules 

Neither the English Apportionment Act of 1870, nor any of the earlier 
English Apportionment . Acts apply in India. The original English Law as 
it stood apart from Statifte is the law which applies in India. 


Older English Law as to apportionment considered. 

Appeal (No. 32 of 1922) from a judgment and decree 
of the High Court (March 31, 1919) affirming, subject to 
modifications not material to the appeal, a decree of that Court 
in its original civil jurisdiction. 

Upjohn, K. C., Tomlin, K. C. and Ratkes for appellant. 

Clauson, K. C. and Gibson for respondents 10 and 11. 

July 28, 1923. The Judgment of their Lordships was 
delivered by 

ViscouNT HALDANE :— This is an appeal from the High 
Court. at Bombay, which had affirmed a decree of the same 
Court in its original jurisdiction. The questions decided had 
been raised by originating summons, taken out by certain of 
the present respondents, who were trustees of an inter vivos 
settlement, dated August 1, 1913, and made by a - wealthy 
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Parsee inhabitant. of Bombay, one Bomanjee Dinshaw Petit, 
who died on December 17, 1915. ` 


By this settlement the settlor had conveyed a large amount 
of property to the trustees on trust, inter alia, and so far as is 
material for the purposes of the questions in this appeal, to 
receive the rents and profits and, after making certain 
other payments, to make over the balance of income tothe 
settlor himself during his life. After his death the Trustees 
were to realise, by sale, conversion or otherwise, of the trust 
premises, certain sums, and within 13 months after the settlor’s 
death, out of the balance of income, from what remained ac- 
cruing within the first thirteen months, to pay to his widow, the 
first respondent, from time to time, and in such sums as she 
should reasonably require and the state of the income should 
permit, the total sum of Rs. 80,000 for purposes mentioned. 
The trustees were then to divide the remainder of the balance 
of such income arising or accruing during the first thirteen 
months after the settlor’s death, among the respondent, Bai 
Goolbai, the widow, the respondents, Jehangir and Dhunjibhoy, 
and, the appellant, Phirozshah, the settlor’s son, in equal 
shares ; the capital and income, after the thirteen months, were, 
subject to the trusts stated, to go to other beneficiaries under 
the trust deed as therein provided. 


The settled property consisted of land and immovables 
specified in the first schedule to the trust deed ; shares, bonds 
and securities specified in the second schedule ; and outstand- 
ing debts due to the settlor specified in the third schedule. 


Questions arose as to the interpretation of the deed, and 
an originating summons was taken out by the trustees to which 
the beneficiaries under the trust deed and the executors of a 
subsequent will made by the settlor were defendants. This 
summons raised a number of questions, of which two only are 
now raised on the appeal to His Majesty in Council. The 
first of these two questions arose between the settlor’s execu- 
tors and beneficiaries under the trust deed. It was whether 
an apportionment of.the income of the settled properties, or 
any of them, should be made, as if the title to such income 
had accrued continuously, upto December 17, 1915, the date 
of the testator's death. It was contended for the executors 
that the whole income should’ be treated as accruing de die in 
diem, continuously. so that although’ instalments, such as rents 
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or interest, were not actually payable until after that date, the 
executors of the settlor who was to take during his life-time 
should be held entitled to so much of what was not actually 
payable until after his death as was to be attributed on this 
footing to his title down to the date of his death. 


The second question was an analogousone. It was 
whether, as between those who took beneficially the income 
for thirteen months after the settlor’s death, and those bene- 
ficially entitled to the income subsequently, a similar apportion- 
ment should be made as on January 17, 1917, being the date 
of termination of the thirteen months’ period. 


The summons was heard by Kayjiji, J., who decided 
against the application of any principle of apportionment, ex- 
cepting as to interest onsthe debts due to the settlor specified 
in the third schedule and such of the securities specified in the 
second schedule as bore interest. As to these, it was not 
disputed by the respondents that his view was right. He gave 
no reasons for his judgment. 


The case was heard on appeal by Scott, C. J. and Hay- 
ward, J. and these learned Judges affirmed the decision of 
Kajiji, J. The only question which now arises is whether 
there is applicable, under Indian Law, any principle of appor- 
tionment which applies to rents and periodical payments, such 
as rents and profits from land, and the dividends and income 
arising from shares carrying income periodically payable, such 
as are specified in the second schedule. 


The point is raised on this appeal by one of the benefi- 
ciaries whose interest it might have been to contend that the 
principle of apportionment did not apply to the property in 
the first two schedules. He has, however, severed from his 
co-beneficiaries, and contends that the principle does apply, 
having regard to the terms in which the settlement is expressed, 
and this is the question which their Lordships have to decide. 


The English Apportionment Act of 1870 provides that 
after its passing, all rents, annuities, and other periodical pay- 
ments in the nature of income are, unless it is expressly stipulat- 
ed that no apportionment is to take place, to be considered as, 
like interest on money lent, accruing from day to day, and shall 
be apportionable in respect of time accordingly. But this Act 
doés not apply in India, nor do any of the earlier English 
Apportionment Acts, It is common ground that the principle 
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which applies in the present case is that of the original English 
Law as it stood apart from statute. The older English Law 
on the subject was stated by Lord Eldon in Ex parte Smyth (1) 
and is amplified in the learned note appended to the report ot 
that case by Mr. Swanston. The latter traces it to the two 
propositions, that an entire contract cannot be apportioned, and 
that under such an instrument as, for instance, a lease with a 
reservation of periodically payable rent, the contract for each 
portion is distinct and entire. The rule, however, while ap- 
plicable to periodical payments becoming due at fixed intervals, 
did not apply to sums accruing de die in diem. It did not, for 
example, apply to annuities or to debts. The distinctions 
drawn were often fine. But it is not necessary for their Lord- 
ships to discuss them, because it is plain that, however clear 
the principle which governed the chħracter of propriety and 
contractual rights, it was always open to a testator or settlor, 
with full power of disposition, to exclude its practical conse 
quences. He had only to say that it was his intention that the 
person entitled to the fixed sum, payable only after the deter- 
mination of the intermediate title, should account to those in 
whom that intermediate title was vested or their representa- 
tives. Such an expression of intention had, at least, the effect 
of creating a trust in equity, and might, in certain cases, be ope- 
rative at law by giving a special character to the title to the 
periodical payments. It had the effect of making the question, in 
most instances, one merely of construction of the instrument. 


It is common ground that the old law in England, as re- 
ferred to in 1818 by Lord Eldon in Ex parte Smyth (1) was 
the law applicable in India to the present case, and that under 
it the income from the property specified in the first two sche- 
dules was prima facie only apportionable if an intention to make 
it so was clearly discoverable in the trust deed, while the 
income arising from the debts specified in the third schedule 
was apportionable. The only question which now arises 1s 
as to, the former, and as to this there is no question of difficulty 
as to the general principle of law. The real controversy is 
as to whether there is not in the trust deed language which, 
by implication, imports that apportionment was directed by the 
settlor to take place. 


In order to answer this question their Lordships, there- 
fore, turn to the provisions of the instrument. 


—SS 


1. (1818) 1 Swans, 337. 
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Under the first trust in the settlement the trustees are to 
get in the income of the whole of the property settled, from 
whatever the sources specified in the schedules “ arising, ” and 
to pay the balance to the settlor for and during the remainder 
of his life, “ and down to his death.” The subsequent direc- 
tion is contained in the trust in the deed numbered 4 (èb). 
This is to pay to the widow within thirteen months of the set- 
tlor’s death out of the balance of the “ income accruing within 
the first thirteen months ” the Rs. 80,000 already referred to. 
The trustees are further directed to divide the remaining 
balance of the income “ arising or accruing ” during the first 
thirteen months after the settlor’s death among four benefi- 
claries named in equal shares. The direction in the deed 
operates under the form of a trust for sale. The balance of 
the proceeds of sale and the income to be derived from it, are 
to be held as subsequently directed, ‘‘ except the income arising 
or accruing due for and within the first thirteen months after 
the settlor’s death, ” as to which there is reference back to the 
direction already quoted. 


It was argued for the appellant that the juxtaposition of 
the expressions “ arising ” and “ accruing,” and the employ- 
ment of them in the language of the deed as if interchangeable, 
indicated that the income was intended to be treated as one 
the title to which was contemplated as accruing continuously. 
Moreover, it was said, if the trustees were to alter the charac- 
ter of the investments, they might from time to time vary the 
rights of those beneficially entitled at their pleasure, and that 
this the settlor could not have contemplated. But their Lord- 
ships do not think that reliance can properly be placed on these 
arguments. The character of payments such as those direct- 
ed is prima facie discontinuous at common law. No doubt, 
the settlor could have given directions which would have modi- 
fied this character, or at least, have deprived it of the conse- 
quences arising from its discontinuity. But such directions 
would have had to be clear and unambiguous in order to have 
had the result of varying the rights defined by the general law. 
Their Lordships can find no such distinctness in direction in the 
deed before them as would have been required to have this 
effect. 


They will accordingly humbly advise His Majesty that the 
appeal should be dismissed. The trust estate is very large 
and the trustees found it necessary to have the questions which 


PART III.) THE MADRAS LAW JOURNAL REPORTS. 85 


have arisen decided by the Courts below. There the costs 
were allowed out of the estate. As regards the present appeal, 
their Lordships think that justice will be done if the appellant 
has no costs and the tenth and eleventh respondents who con- 
tested the appeal have their costs, as between party and party 
out of the estate. The trustees do not appear separately on 
the appeal. They will be entitled to have reimbursed to them 
any expenses to which they have been put by it. 


Solicitors for appellant : T. L. Wilson & Co. 
Solicitors for respondents Nos. 10 & 11 : Lattey & Hart. 


Solicitors for respondents Nos. 5 to 9 : Sanderson & Orr 
Dignams. 


Appeal dismissed. 
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In THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MRr. JUSTICE RAMESAM AND MR. JUSTICE 
JACKSON. 


Ammakannu Ayi Appellant* ( Plaintiff.) 


v. 


A male child (not named), minor son of 
Palani Ayya alias Ramaswamy Odayar, 
deceased, 1st Defendant, by guardian 
Murugayya Odayar Respondent (2nd Deft.) 


Mortgage—Construction —Personal liability —Fiduciary capacity— When 
can be presumed—Election of remedies—Estoppel. 


Where there is nothing in a mortgage deed to show that the mortgagor is 
acting in a fiduciary capacity, viz., guardian of an adopted son, and the evi- 
dence in the case showed the mortgagor throughout ignored the adoption and 
the mortgagee was a near relation who must have known all the facts, there 
is no warrant for drawing the presumption that the mortgagor acted otherwise 
than in his personal capacity. In each case the language of the document and 
the circumstances in which it was executed have to be considered. 


Where a plaintiff has the choice of suing two persons on the same cause of 
action, it may happen that if he elected to sue only one of them and obtained a 
decree against him, he would be estopped from suing the other. But if he 
obtained a decree on a mortgage under the belief that his mortgagor acted in a 
personal capacity but afterwards finds he was acting in a fiduciary capacity, he 
is not debarred from suing the right person. 


Per Ramesam, J. :—A wrong suit followed by a wrong decree never bars a 
correct suit. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram in Original Suit No. 46 of 1917, dated 
the 18th of December, 1920. 

C. Krishnaswami Rao and K. S. Jayarama Iyer for appel- 
lant. 

A. Krishnaswami Iyer and F. Sundaram Iyer for respon- 
dent. 

The Court delivered the following 


JUDGMENT Ramesam, J. :— The facts have been 
stated by my learned brother whose judgment I have had the 
advantage of reading and need not be repeated. 

A preliminary question of law raised by the defendant to 
the Court below and repeated here has first to be dealt with. 
He contends that, as the plaintiff filed her suit against Rathna- 
thayi in 1914 and obtained a decree, she has elected her reme- 
dy and the present suit isnot maintainable. He relies on 
Scarf v. Jardine (1) ; Morel v. Earl of Westmoreland (2) 
and Moore v. Flanagan (3). He also relies on Kendall v. 
Hamilton (4). Scarf v. Jardine (1) is a case of a customer 
of an old firm of partners selling goods to a new firm consisting 
of an old partner and a new partner and carrying on business 
under the old style without notice of the change. In that case, 
the old firm was liable only on the ground of estoppel and 
after the plaintiff sued the new firm, it was held 
that he disavowed the estoppel and could not set it up again 
(see Lord Selbourne, L. C., at 350). It was a case where 
either firm (but not both) could have been held to be legally 
liable. The present case is not a case where either Rathna- 
thayi or the present 1st defendant can be legally held to be 
liable on the mortgage. If Rathnathayi is the owner of the 
mortgaged properties, only Rathnathayi is liable on the 
mortgage and not the ist defendant. If, however, the 1st 
defendant is the owner of the suit properties, and if it is held 
that Rathnathayi did not represent him in executing the mort- 
gage bond, she is personally lable and onthe 
mortgage neither is liable. If it is held that 
Rathnathayi represented him in executing Ex- 
hibit A, the rst defendant is liable on the mortgage and Rathna- 
thayi is not liable. Thus, on no version of the facts, do we 


get a-case where plaintiff, at his option, can hold one or other 


1. 7 A. C. 345. a. (1903) 1 K. B. 64 on p 76 (per Collins M R )on 
appeal (1904) A Ç ur. 3. (1920) 1 K B oro at p. gar. 4. 4AC 504, 
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of two persons (but not both) liable. The alternation of the 
liabilities of Rathnathayi and 1st defendant arises on different 
views of the facts. I am, therefore, of opinion that the case 
in Scarf v. Jardine (1) does not apply. The cases of Morel 
v. Earl of Westmoreland (2) and Moore v. Flanagan (3) 
are similar. It was held in each of those cases that it was not a 
case of joint liability but only of alternative liabilities and 
Scarf v. Jardine (1) applied. 


The other case relied on by the appellant Kendall v. 
Hamilton (4) wasacase of agent and, principal. Under 
S. 233 of the Contract Act the liability of the principal and 
agent is joint and several. The question how far the princi- 
ple of Kendall v. Hamilton( 4) will apply in India has been the 
subject of difference between the Indian High Courts and can- 
not be regarded as quite settled (see Shivlal Motilal v. Birdt- 
chand Jivraj) (5) and Kendall v. Hamilton (4) and Muham- 
mad Askari v. Radha Ram Singh (6) unless the decision in 
Bhagwati Prasad v. Radha Kishen Sewak Pande (7) can be 
regarded as settling it. That was a case of an agent and un- 
disclosed principal and the Privy Council reversing the decision 
in Bir Bhaddar Sewak v. Sarju Prasad (8), in which the High 
Court dismissed the suit against the principal following Priestby 
v. Fernie (9) and referring to the notes to Thompsonv.Daven- 
port (10) gave an equitable charge against the principal. The 
fact that Bir Bhaddar Sewak v. Sarju Prasad (8) was revers- 
ed by the Privy Council in Bhagwati Prasad v. Radha Kishen 
Sewak Pande (7) was evidently not noticed by that High 
Court in Muhammad Askari v. Radha Ram Singh (6). 


The point need not be pursued in this case as it does not 
arise. 


It has been never held that a wrong suit followed by a 
wrong decree bars a correct suit and we therefore hold the suit 
is maintainable. 


It now remains to find, on the facts, whether Rathnathay, 
in executing Exhibit A, intended to act on behalf of the minor 
or not. The cases cited by the appellant (viz., Hanuman 


I. 7 AC 345. 2. (1903) 1 K B 64 on p 76 (per Collins M R); on 
appeal (1904) A C 11, 3. (1920) 1 K B 919 at p. 921. 

4 4AC 504. 5. 19 Bom LR 370 following 3 H and C 977. 
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Persad Pandeyy.Mussumat Baboojee Munraj Koonwaree(11), 
Jadunath Chakerbutty v. Mr. James Tweedie (12), Makundi 
v. Sarabsukh (13), Watson and Co. v. Sham Lal Mitter (14), 
Murari v. Tayana (15), Venkataramanachari v. Thirunaraya- 
nachari (16), Velayudham Pillai v. Perumal Naicker (17) 

can help her only if, on the facts of this case, we can find that 
Rathnathayi did not act in her own right and intended to act 
on behalf of the minor. Ammani Ammal v. Ramaswami 


Naidu (18) and Balwant Singh v. R. Clancy (19). 


I may observe that the personal covenant in Exhibit A, 
by itself, has, in my opinion, no bearing on the matter as that 
is the form of the document whatever the intention of the do- 
cument might have been. If the plaintiff was an entire strang- 
er to the family, I would ot attach any importance to the alle- 
gations in paragraph 11 of the plaint where she denies the 
adoption. But, seeing that plaintiff, though an assignee from 
the original mortgagee, is not a stranger to the family, her 
attitude in the said paragraph throws a good deal of light on, 
that of Rathnathayi and Doraiswami Odayar at the time of 
the execution of Ex. A. Now, not only is the plaintiff the 
mother of Rathnathayi, but her husband (who was also her 
maternal uncle) was a cousin of Doraiswami Odayar, and she 
was also a sister of Doraiswami’s wife. She must have 
known the transactions of her daughter from the time of the 
latter’s husband’s death. On an examination of the prior 
transactions mentioned in Ex. A it strikes one that, while the 
first three represented by Exs. B, C, D, are genuine (this is 
conceded and admitted by defendant whose witnesses D. W. 1, 
2, 3 prove them), the rest are all spurious items intended to 
swell up the consideration of the document to Rs. 3,000 (see 
D. W. 7) for some motive of their own (see D. W. 6). What 
these motives are, it is dificult to determine now. ‘The consi- 
deration and motive of Ex. A are shrouded in mystery. Sec- 
ing that the deed of adoption Ex. I makes the 1st defendant 
continue to be the son of Doraiswami (see also Ex. CC, the 
deed of partition in Doraiswami Odayar’s family and Ex. EE) 


it is possible that Rathnathayi entered into Ex. I on the under- 


11% 6MIA 393 at p. grr. 12. rr W R 20. 


13. (1884) ILR 6 All 417:4 A WN 144. 14. (1887) IL Rigs Ch. 
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standing that the adoption of the 1st defendant was to be re- 
garded as sham or bogus. It may be that she was allowed to 
deal with properties for some time in our own right. But 
Ex. II and the events that have since happened make it too 
late so far as she is concerned, to question the adoption though 
it may still be open to the reversioners of her husband, if any, 
to question it within 12 years after Rathnathayi’s death. In 
1908, Rathnathayi dealt with the properties thinking they were 
her own (Ex. W.) In 1909, misunderstandings seem to 
have arisen between Doraiswami Odayar and Rathnathayi 
(see D. W. 6) and possession of the properties of Thambu- 
swami was obtained by the minor in 1910 (Ex. X &c.) In 
1914, the plaintiff filed her suit on Ex. A (O. S. No. 37 of 
1914) (Ex. XV). Itis obvious this suit was a friendly suit 
so far as she and Rathnathayi were concerned but their atti- 
tude was adverse to the minor and Doraiswami contested the 
suit. That plaintiff and Rathnathayi continue to be on friend- 
ly terms is clear from the fact that the latter has been exa- 
mined as P. W. 3 in this case. Rathnathayi admits that she, her 
brother P. W. 1 and plaintiff are living together. In her exa- 
mination, she was not asked a single question to show that she 
executed the document on behalf of the 1st defendant nor was 
Doraiswami (D. W. 6) cross-examined on the matter. It is 
clear that the adverse attitude of Rathnathayi continues to this 
day and this explains why plaintiff made the allegations in para. 
11 of the plaint. I therefore agree with my learned brother 
that Rathnathayi never intended to execute Exhibit A on the 
minor's behalf nor can any decree be given against the minor on 
any other ground in the circumstances of the case. 


The appeal fails and is dismissed with costs. 


Jackson, J.__Suit for a declaration that defendant is bound 
to pay plaintiff Rs. 7,237-9-9 both under the decree obtained by 
plaintiff in O. S. No. 37 of 1914 on the file of the Court of the 
Subordinate Judge of Mayavaram against one Rathnathayi 
and also as being due under a hypothecation bond executed on 
plaintiff’s behalf. The lower Court dismissed the suit and 
plaintiff appeals. 


The facts are as follows :_Thambusami Odayar (vide 
genealogy Ex. M) died on 2nd August 1905 leaving a widow 
R12 
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Rathnathayi. On 23rd August 1905 (Ex. I) she adopted 
Palani Odayar, a son of her husband’s uncle Doraisami Oda- 
yar. On 5th August 1906 she hypothecated property belonging 
to her late husband to this same Doraisami (Ex. A.). On 3rd 
January 1907 he transferred this deed of hypothecation to his 
wife’s sister Ammakannu Ayi, who is also the mother of the 
mortgagor, Rathnathayi. In 1914 Ammakannu Ayi sued 
Rathnathayi and Doraisami on this deed. In the plaint Ex. XV 
she recites that IThambusami died leaving no heir whatsoever. 
For discharging his debts and necessary expenses Rathnathayi 
hypothecated certair? property of his. If she should fail to 
recover the amount claimed from Rathnathayi, Doraisami 
should be made responsible. She obtained preliminary and 
final decrees against Rathnathayi alone, Exs. G, G1, on the 15th 
September 1914 and 15th November, 1916. The plaint in 
the present suit is dated 13th August 1917. It sets forth how 
Rathnathayi hypothecated her husband’s property and how 
plaintiff obtained a decree. Execution was pending and plain- 
tiff, when about to bring the property to sale, learnt that for 
some time past it had been in the possession of Palani, the pre- 
sent defendant, who was adopted as son of Thambusami by 
registered deed in August 1905. This deed was executed 
without Thambusami’s permission, and the adoption was not 
really made (paragraph 11 of plaint). Palani, however, is 
bound to satisfy the decree obtained against Rathnathayi, since 
she bona fide executed the hypothecation in order to pay off 
her husband’s debts, and Palani has enjoyed the benefit of her 
action. 


On these pleadings the Subordinate Judge framed among 
other issues, Issue U, whether the suit mortgage bond 1s sup- 
ported by consideration, and is true, valid and binding on the 
defendants. He found (paragraph 16) that the suit document 
was genuine and supported by consideration, and was not 
binding on the defendants. Accordingly he dismissed the sutt. 


Plaintiff urges that, although the suit hypothecation deed 
contains no recital that Rathnathayi was acting as guardian of 
her adopted son, she must nevertheless be presumed to have 
so acted. The question for determination is whether there is 
any ground for making such a presumption. Rathnathavi has 
consistently ignored the adoption. It is evidenced by the re- 
gistered deed Ex. I, dated 23rd August, 1905, and Palani was 
admittedly in enjoyment of Thambusami’s estate. Yet on 26th 
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November 1905, Ex. F, Rathnathayi executed a pro-note for 
discharging a debt of her husband’s with no mention that she 
was acting as guardian of her adopted son. In the present 
suit document Ex. A, dated 5th August 1906, there is not the 
smallest indication of the existence of an adopted son and 
Rathnathayi acts entirely in her own right. It cannot even 
be said that the husband’s debts exhaust the consideration, for 
Rs. 301-1-0 is received for Rathnathayi’s domestic expenses and 
Rs. 283-6-9 for her prospective journey to Benares. More- 
over she makes a personal covenant to pay interest. 


In June 1908 Rathnathayi leased out property as belong- 
ing to herself alone. (Ex. W). In June 1914 when she was sued 
on Ex. A. her obvious defence would have been that she acted 
merely as guardian of her adopted son, but so far from raising 
this plea, she remained ex parte and admitted the mortgage 
sued upon. (Vide Ex. G2). She has been examined as plain- 
tiff’s witness 3 in the present suit, and if plaintiff wished to 
establish that she acted on behalf of her adopted son some- 
thing might have been elicited about this adoption. No such 
question was put and at this stage of the 
case plaintiff seems to have been relying solely 
on the alternative plea that irrespective of the 
adoption the bond is binding on the defendant inasmuch as it 
was executed bona fide and for proper consideration (para- 
graph 13 of plaint). If some stranger to the family had 
bona fide advanced money to discharge the father’s debts under 
a misapprehension of  Rathnathayi’s title and in igno- 
rance of the adoption a Court might be justified perhaps 
in not demanding very rigid proof that the bond was actually 
executed on the adopted son’s behalf. But in this case the 
parties were alive to all the facts. The original mortgagee is 
the adopted son’s natural father and his transferee, the pre- 
sent plaintiff, is mother of the mortgagor and sister of the 
mortgagee’s wife. | Nobody could have been deceived as to 
the facts. Besides, however much a Court may feel constrain- 
ed to help a bona fide mortgagee for consideration, there must 
be some ground upon which to base the presumption that a 
document executed in the sole name of the mortgagor is really 
executed in a fiduciary capacity. In Watson and Co. v. Sham 
Lal Mitter (14) it was urged that a widow had not professed 
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to act as guardian of her son, but it was found that after her 
name in the document there were these words ™ mother -of 
Sham Lal Mitter minor ” which were held to justify the view 
that she was acting as the guardian of her son. Murari v. 
Tayana (15) affords stronger support to the plaintiff be- 
cause the document in question contained no mention of the 
minor and was an outright sale by the widow in order to dis- 
charge her husband’s debts. But there it was found that the 
widow had the intention to sell gua-guardian, and a case was 
cited where it was held that a manager may sell without neces- 
sity and be accounteel manager even though he has not described 
himself as such. Jadunath Chakerbutty v. Mr. James Twee- 
die (12). In the present case such intention can hardly be 
presumed because as set forth above Rathnathayi has consis- 
tently exhibited the contrary intention to deal with the property 
in her own right and to ignore the adoption, which intention 
both plaintiff and Doraiswami assumed as a fact in O. S. 
No. 37 of 1914 when the hypothecation deed was first 
brought to Court. And even if it were established that the 
husband’s debts were discharged from pressing 
necessity, there still remains that part of the consideration 
which was entirely personal to Rathnathayi herself. “In 
each case the language of the deed and the circumstances in 
which it was executed have to be considered.” Murari v. 
Tayana (15). Here neither the language nor the circum- 
stances warrant any presumption that Rathnathayi acted as 
guardian. Therefore the latter part of issue 5 has been 
correctly decided by the lower Court, and there is no necessity 
to go into the question in Issue IV whether if plaintiff had esta- 
blished that Rathnathayi executed Ex. A as guardian of 
Palani he would be estopped from suing Palani by the judg- 
ment obtained in O. S. No. 37 of 1914 against Rathnathay: 
in her individual capacity. 


When a plaintiff has the choice of suing two persons on 
the same cause of action it may happen that if he elect to sue 
one and obtain a decree he is estopped from suing the other. 
If the present plaintiff had sued Rathnathayi as agent of Palani 
and had obtained a judgment it might be argued that he was 
estopped from suing Palani. But when in the belief that 
Rathnathayi had executed the hypothecation in her own right 
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plaintiff has obtained a judgment against her, and has then 
learnt that Rathnathayi could only have executed it as guardian 
of Palani there is no question of estoppel. It is simply as if 
she first sued the wrong person and subsequently sued the 
right person. 


The bare facts that there was full consideration and bona 
fides cannot make the defendant liable. 


The appeal accordingly fails and is dismissed with costs. 


l agree with my learned brother as regards the memoran- 
dum of objections. j 


IS y: Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT :— LORD ATKINSON, Lorp SHAW, Lord BLANES. 
BURGH, SIR JOHN EDGE AND MR. AMEER ALI. 


(On Appeal from the High Court of Judicature at Madras) 
Sri Raja Vatsavaya Venkata Subhadrayamma 


Jagapati Bahadur Garu Appellant* 
v. 
Sri Poosapati Venkatapati Raju Garu 
and five others Respondents. 


Trust deed—Consti uction—Property title io which is subject-matter of suit— 
Trust deed in respect of —Management of property, conduct of suit, etc., with 
regard to same—Power of, vested in trustee for preservation of property— 
Borrowing for purposes of sttt—Power of, of trustee and of settlor—Creditor’s 
right to lien on properly gained by litigation. 


R, who was about to institute a suit to establish his title to the absolute 
interest in the Vizianagram estate subject to the life-interest in € created by 
the will of the deceased Maharajah, executed a deed of trust by which he 
appointed V (the original trustee) trustee of all the property in which he, R 
claimed to have a vested interest in remainder as heir of the deceased Maha- 
rajah in trust to administer the fifteen-sixteenths of the same for his, the settlors’ 
own benefit, and one-sixteenth of the same for the benefit of respondents 5 and 6. 
Powers were, by the trust deed, conferred upon the trustee and upon the settlor 
respectively, which were both wide and important. The words conferring them 
ran thus .— 
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“Therefore you (i. e. the trustee) should not only manage the trust pro- 
perty subject to the arrangements I may make regarding the consideration for 
your trouble, etc, and other matters but also full authority is given you 
to conduct suits, etc., either jointly with me or separately, and to manage 
it in such a way as you may think fit for the preservation of the properties.” 


On a construction of the deed, eld that the tiustee would have been acting 
within his express powers if having money of his own at his command, he 
thought proper to advance it, or some of it, to finance the contemplated litiga- 
tion directed to secure and preserve the trust property for the purpose of the 
trust, by establishing that the settlor was the lawful heir of the deceased Maha- 
rajah, and in the event of that suit being successful would have been entitled 
to a lien on the property, gained for the sum advanced. 


Held further that if the trustee, not having money of his own available, 
borrowed money from a third paity for the purposes above-mentioned and 
actually used it to promote those purposes, then, in case the litigation were 
successful, the person who advanced the money would be entitled to stand 
towards the trust property in fhe place of the trustee and be entitled to a 
similar lien on that property, while if the settlor, with the assent and concur- 
tence of the trustee, borrowed money absolutely necessary to finance the suit, 
from a third party for the purposes above-mentioned and so applied it, then, 
in the event of the litigation being successful, the person who advanced the 
money would be equally entitled standing in the shoes of the settlor to a lien 
on the property preserved for the trust by his outlay. 


Champerty—Agreement to finance litigation—Property existent but title i0 
which is subject-matter of pending suit—Agreement as regards—Validity—Dis- 
bursements by borrower of amounts advanced—Vouchers of—Condition to fui- 
nish—Breach of—Rights of parties on—Compromise of litigation contemplated— 
Consent of lender and of borrower's Vakil to—If a condition precedent—Property 
obtained by compromtse—Creditor’s rights over—A ction at law—Assignment, af 
fruits of—Validity—Frusts of action got by compromise—Fruits got by decree or 
verdict —Distinction —Non-existent property —Agreement to assign —Property 
coming into existence subsequentlyp—Assignees’ rights in case of. 


R and others, who had instituted O. S. No. 18 of 1903, to establish R’s title 
to the absolute interest in Vizianagram estate subject to the life-interest of C, 
being in want of funds to carry on the said litigation, approached the Rajah 
of Tuni for financial aid, and entered into an agreement with him, which pro- 
vided, izter alia, as follows — 


a, E Pee eee er It is therefore agreed that you (the Rajah of Tuni) 
should advance for the proceedings of the said suit and appeal money up to 2 
sum not exceediing two lakhs of rupees and within that limit as per the condi- 
tions mentioned below ; that in respect of the money advanced by you from 
time to time, detailed receipts for the Vakil’s day fees, etc., printing, stamps 
and house rents, should be furnished to you ; that as regards the whole of the 
balance, accounts of receipta and expenses should be rendered to you and for the 
sum so ascertained, you should obtain receipt from R out of us and with respect 
tc the money that may again be required, you should, at the request of R out of 
us, advance money, look inté accounts, and get detailed vouchers for moneys 
spent as above-stated and settle accounts then and there without giving room 
for any disputes at a further time. 
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“Cl. 10. We shall not compromise with the defendant, or file razinama 
or withdrawal without your consent. 


“Cl. rr. It is agreed that, if Mr. K, High Court Vakil, who is work- 
ing on our behalf in this suit advises us from the then existing circumstances 
of this suit, that it would be better for us to compromise, we should agree to 
it and compromise or withdraw the suit. 


“CI. 12. Moreover, out of the moveable and immoveable properties 
that may be obtained by such compromise, etc., we shall first pay to you the 
principal money advanced by you together with interest at Re. 1-0-0 (one rupee) 
per mensem from the respective dates, and out of the moveable and immoveable 
properties that remain after so giving away (to you) we shall at once execute 
and give you a proper sale-deed and place in your pesseasion 3|32 share. All 
of us and our heirs are liable to you and your family members according to 
all the aforesaid terms and are also bound to give effect to them without fail.” 


The Rajah advanced a portion of the amount which he undertook by the 
agreement to advance, and, before making any.further advances, insisted upon 
vouchers being furnished to him as regards fees alleged to have been paid to 
pleaders and as :egards amounts spent on lodging expenses, house rents, etc. 
R, the settlor, sent a reply (dated 14—-2—08) to the Rajah’s demand for vouchers 
which reply ran as follows — 


“ While not even a half of the amount agreed to be expended for the 
suit has yet been spent and while you are liable yet to pay the entire amount 
for the expenses of the suit and though the arrangement is that you should not 
fail to spend the amount required for expenses in this Court (Court of first 
instance), and though you are fully aware of the fact that, in the event of 
your failing to do so, the agreement would be cancelled, you have, without 
sending money when required by us, written this letter concocting false and 
unnecessary reasons I do not know what reply you expected to be given 
thereto. For the money spent previously, the necessary explanations, accounts 
of credit and debit and receipts bearing my signature have been sent..... when 
credit and debit accounts have been sent under my signature and on my res- 
ponsibility I do not see proper reasons for the transaction being stopped.” 


Held, on a construction of the agreement (set out above), (1) that the Rajah 
was entitled to insist upon vouchers of the disbursements made by R out of the 
sums advanced by the Rajah under the agreement, the settlor, R, was bound 
to send vouchers of those disbursements whether demanded by the Rajah or 
not, R’s letter dated 14—2——o8 amounted to a refusal by-him to send them, 
coupled with an intimation that if money was not sent, though the vouchers 
should not be furnished in the first instance, he, R, would treat the contract 
evidenced by the agreement as at an end, the settlor, R, in sending the letter 
broke the contract and the Rajah might, if he wished, have taken the refusal 
of R to furnish vouchers as a repudiation by him of the contract and have 
elected to treat the contract as at an end, but if the Rajah did not do so, it was 
not open to R to put an end to the contract merely by committing a breach 
of it; (2) that the agreement embodied in cl. r2 of the agreement was an 
agreement by the plaintiffs in O. S. No. 18 of 1903 to assign to others part of 
the fruits they might acquire in an action at law and therefore perfectly Jegal ; 
and there could be no distinction on the point between the fruite of an action 
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which the plaintiffs got by compromise and the fruits he would receive by & 
decree or verdict in his favour; (3) that even if the money given to the 
plaintiffs in the compromise was a non-existing thing at the date of the agree- 
ment and only came into existence subsequently at the date of the compromise 
decrees contemplated by the agreement, the agreement attached to the things so 
coming into existence subsequently ; and (4) that on the true construction of 
Cls. ro, 11 and 12 of the agreement the giving of the consent of the Rajah and 
of the Vakil, K, was not a condition precedent which must be performed before 
any compromise could be validly made. 


“ Moveable or immoveable property” in cl. 12 of the agreement includes 
almost every conceivable kind of property, and the words of that clause would 
be satisfied if half the gstate sued for, or another estate or the jewels of the 
tenant for life C deposited in his safe, and the money packed in his money bags 
had been awarded under the compromise. 


As regards the clause relating to the consent of the Rajah or the Vakil to 
the compromise, it would be unbusinesslike and indeed irrational, if not absurd, 
for the parties in 1907 (the dafe of the agreement) to have entered into a con- 
tract making such consent a condition precedent to the compromise which 
might be entered into years after. A term must, therefore, be implied to 
exist in the contract to the effect that the consent mentioned should be given when 
possible. 

Deed—Construction—Evidence—Surrounding circumstances—Reference to— 
Permissibility. 

In the construction of written or printed documents, it is legitimate in order 
to ascertain their meaning, if that be doubtful, to have regard to the circum- 
stances surrounding their creation and the subject-matter to which it was de- 
signed and intended they should apply. 

Cham perly—Maintenance—Legality of, in India. 

In India, champerty or maintenance is not illegal. 


Contract—Right to put an end to—Breach of contract—Putting an end to 
contract by committing. 


A party to a contract cannot put an end to it simply by committing a 
breach of it. 

Appeal from a decree of the High Court of 
Judicature, Madras (21st March 1918) reversing a judgment 
of the temporary Subordinate Judge, Vizagapatam (6th De- 
cember 1915) in Suit No. 10 of 1913, decreeing the plaintiff's 
claim. 


On the 22nd May, 1887, the Maharaja of Vizianagram 
died, leaving a will in favour of Raja Chitti Baboo. Sri 
Poosapati Ramachandra Raju Garu (respondent 2), who was 
distantly related to him, put forward a claim to the effect that, 
under the joint operation of Hindu law and of the said will, 
he had a vested remainder in the whole of the Vizianagram. 
estates, expectant on the death of Raja Chitti Baboo. On 
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the r2th July, 1903, the said Ramachandra Raju executed an 
irrevocable trust-deed, whereby he appointed a trustee (Sri 
Poosapati Venkatapati Raju Garu) to administer the said 
estates 

“ Therefore I appoint you as trustee in respect of all properties mention- 
ed in the schedule hereto, i. e., to administer the properties in respect of which 
I-have a right to the vested remainder as aforesaid excepting Kumili village, 
for my benefit and only 1|16th.share of the properties in respect of which I 
have absolute ownership and powers of alienation out of the abovementioned 
properties for these two persons, namely, Sri Poosapati Kumararaju Garu’s son 
Ramabhadraraju Garu .and Sri Poosapati Narasimharaju Garu’s son 
Kumara Venkatapati Raju Garu and hereby deliver to you the same with all 
the rights I possess. Therefore you. should not only manage the trust pro- 
perties subject to the ar1angements I may make regarding the consideration for 
your troubles, etc. and other matters but also full authority is given to you w 
conduct -suits, etc. either jointly with me or sepgrately and to manage in such 
a way as you may think fit for the preservation of the properties, I shall not 
cancel this trust deed.” 


‘He then instituted a suit (No. 18 of 1903) in the District 
Court at Vizagapatam, joining the trustee and the beneficiaries 
under the trust-deed as plaintiffs, for a declaration that he, 
as nearest heir of the late Zamindar, was entitled to the vested 
remainder in the said estates after the death of the then Zamin- 
dar. Onthe 13th December, 1906, the said trustee died, 
and Ramachandra Raju appointed a new trustee (respondent) 
in his stead. Beéing unable to carry on this litigation for want 
of funds, the second respondent and the others approached the 
late Rajah of Tuni, Sri Raja Vatsavaya V. S. Jagapath: Raju 
Bahadur Garu (husband of the appellant) for financial help, 
and accordingly on the 22nd May, 1906, respondents 2 to 4 
(inclusive) executed the following agreement in favour of the 
Rajah -_ 

“ Agreement, dated 22nd May, 1906, executed to Sri Rajah Vatsavaya 
Venkata Simhadri Jagapati Raju Bahadur Zamindar Garu, son of Sri Rajah 
Vatsavaya Suryanarayana Jagapati Raju Bahadur Zamindar Garu, 
Kshatriya, Zamindar, residing at Tuni, Tuni Sub-District, Tuni Division, Goda- 
vari District, by (1) Poosapati Ramachandra Raju, son of the late Sri Poosapati 
Sanyasi Raju Garu and his sons, (2) Do. Rama Raju and (3) Do. Buchi 
Appalaraju alias Acharya Raju, Kshatriyas, Mokhasadars, residing at Poosa- 
patirega, Vizianagram Sub-District, Vizagapatam District. In respect of 
the suit O. S. No. 18 of 1903 which I, Ramachandra Raju out of us, who ts 
the Huqdar (person entitled) to the property of the late Sri Ananda Gajapati 
Maharajah Garu after the death of the present Rajah of Vizianagram, have 
filed in the District Court of Vizagapatam, we have, in view of our want of 
money, arranged with certain persons to help us with money. But as the 
defendants have instigated all of them (not to help us) and as we are urgently 
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and absolutely in need of financial help, we have requested you to supply us 
(with money). 


“It is agreed that, for the money so supplied by you, you should be 
given 3|16ths of the moveable and immoveable property in dispute in the said 
suit by means of a registered sale-deed to be executed in your favour soon 
after the suit is decided in our favour and that the sum of Rs 1,50,000 caused 
to be given by you as consideration therefor should be utilised for the expenses, 
etc. of the said suit as particularised below. 


“Though Poosapati Venkatapati Raju has no right to recover from us 
the amount he has expended before this for the said suit, yet in case he con- 
ducts himself justly by not colluding with the defendants and by being helpful 
to plaintiffs instead of warking against us in the suit, he should, on our request 
and on his cancelling by means of a registered document, the trust deed exe- 
cuted in his favour by Ramachandra Raju out of us, be paid from out of the 
said sum of Rs 1,50,c00 as much as may be thought proper to be paid to him 
for the sum spent by him; you should, on a receipt from Ramachandra Raju 
Garu, out of us, cause to be pafi all just and necessary expenses to be incurred 
for the said suit hereafter ; whenever you yourself spend money for the neces- 
sary expenses of the said suit you should deduct that amount from the said 
sum itself. Should the above suit be disposed of favourably to the said 
Ramachandra Raju bout of us in the lower Court before the said sum of 
Rs. 1,50,000 is completely spent, the remaining amount shall be kept in deposit 
with a person interested in both of us for being spent in the Appellate Courts 
and the same spent for the expenses of the appeals and the appeals conducted 
by you. 7 


“a (a) If, after the property agreed to be sold to you is sold and 
put in your possession, there happens any obstruttion at any time to your en- 
joying the same for any reason, we and our heirs shall be bound to pay you 
and your heirs in cash every year permanently the annual profit that you ought 
to get from such property. 


“(b) If, perchance you do not like to take a sale deed from us 
for the above-mentioned property and if you are willing to pay the peishkush 
due and keep enjoying the property as permanent mustajari, we shall execute 
the necessary document therefor and put you in possession of the property. 


“(c) If, for any reason, you are not willing to take a sale-deed 
or a permanent mustajari (lease), we and our heirs shall be bound to pay you 
and your heirs on the security of our property the amount you advanced toge- 
ther with interest at 3 per cent. per mensem from the date of the advance. 


“(d) If we do not execute to you a sale-deed in respect of the 
above-mentioned 3|16ths portion of our property agreed to be sold to you nr 
if we do not give you possession of the same even after we get possession of the 
property or if we cause any obstruction to your enjoying 
the property after the same is put in your possession by us or 
if we argue in any Court that the sale-deed executed by us to you is not valid 
or if we commit any other act by which obstruction is caused to your freely 
enjoying the said property, we shall be bound to make good to you the loss 
that you may thereby sustain by paying you an amount equal to twenty times 
the income of the said property. 
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“a, If you do not like to spend money and conduct the above suit in all 
the three Courts as aforesaid, it is agreed that you should spend only Rs 50,000 
{or the subsequent proceedings of the above suit in this Original Court only and 
that you need not spend anything more than that. As regards the refund to 
Popsapati Venkatapati Raju, of the amount advanced by him, you need not pay 
the sum if you intend to spend money and conduct the suit 
in this Original Court only. Though you may spend money as aforesaid and 
conduct the suit in the Original Court only, and afterwards cease to advance 
money and though we may get financial help elsewhere and conduct the appeals 
ourselves, we shall, as soon as we get possession of the suit property, 
sell to you by means of a sale-deed, only one-third of the property agreed to 
be sold to you for your conducting the suit in all the Courts and put you in 
possession of the same. If you do not like to take a sale-deed from us as 
aforesaid, we and our heirs shall be bound to pay you and your heirs the’ amount 
spent by you in the lower Court, with interest at 2 per cent, per mensem from 
the date of the judgment of the lower Court on the security of the immoveable 
property proposed to be sold to you, N 


“Tt is agreed that, even if the suit is compromised in the Appellate 
Court, we should act up to the aforesaid condition only. Should the suit be 
compromised while you are spending money and conducting the suit we shall 
pay you the sums spent by you with interest at 1 per cent. per mensem from 
the respective dates on which the several sums were spent out of the moveable 
and immoveable property remaining after deducting the principal and interest 
so paid, we shall be bound to give you 3|32 share. If you fail to conduct 
the suit in accordance with the agreement by spending money to the extent of 
Rs 50,000 in the Original Court, you shall forfeit the amount spent by you till 
then, If you undertake to conduct our suit in the three Courts and if you 
are spending money, we shall have no right to say that you need not spend 
money for the original suit or appeal nor to arrange for money required there- 
for elsewhere. But we shall get the suit and appeal conducted only with the 
money advanced by you. It is agreed that we should not compromise or with- 
draw this suit without your consent ; that, in case you think that, under the 
then existing circumstances, it is better to compromise, we should consent to it ; 
that, when we represent to you that it is better to compromise, you should 
consent to it’; and that out of the amount that may be got in the said com- 
promise we should pay you the amount advanced by you with interest at 
I per cent, per mensem from the respective dates of advance of the several 
sums and also give you 3|32 of the property remaining after deducting the 
aforesaid. It is further agreed that, soon after the suit is disposed of, we 
should execute documents in your favour as per all the abovementioned terms 
and that, as soon as we get possession of the property, we should put you in 
possession of the property as per those documents. We and our heirs are 
bound by the aforesaid conditions and we execute this agreement with our 
free consent. 


“ (S$d.) PoosapAT: RAMACHANDRA RAJU, 
“ (Sd.) Poosapatt RAMA RAJU, 


“ (Sd) Poosapatt Bucm APPALA RAJU, 
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“ Witnesses :— 
(Sd.) Vempati Brahmayya Sastri, 
(») Sekharamahanti Venkatappiah, 


(„) Gottimukkala Lakshmi Narasimha Raju, now residing at 
Tuni. 


(») Bhupatiraju Venkatakrishnam Raju. 
“Written by — 


Dantuluri Sanyasi Raju.” 

After the action had proceeded for some time, and the Rajah 
had advanced Rs. 66,000, it was found that more money was 
needed, and so, as the result of further negotiations, another 
agreement was on the 14th August, 1907, entered into beweecn 
the parties as follows :— 

“Agreement dated r4thf August, 1907 corresponding to Wednesday the 
sth Sravana Sudham of Plavanga year, executed by Poosapati Ramachandra 
Raju, son of Sanyasi Raju and his undivided sons, Rama Raju and Buchi Appala 
Raju alias Acharya Raju, Keshatriyas, Mokbasadars, residing in Poosa- 
patirega, Rajah Vatsavaya Venkata Simhadri Jagapati Raju Bahadur, Zamin- 
dar, Taluk Kottam, etc., son of Sri Rajah Vatsavaya Suryanarayana Jagapati 
Raju Bahadur Garu, Kshatriya, Zamindar, residing at Tuni, Tuni Sub-District, 
Tuni Division, Godavari District. 

“y, In the matter of the suit O. S. No. 18 of 1903 on the file of the 
District Court of Vizagapatam, instituted by the said Ramachandra Raju out 
of us, who is entitled to the estate of the late Sri Poosapati Ananda Gajapati 
Maharaja Garu after the death of the present Rajah of Vizianagram, because 
the defendants who are rich persons have won over and instigated all persons 
with whom we, owing to our want of money, had arranged to lend us money and 
prevented us from getting the money required for the expenses of conducting 
the said suit, because we are unable to advance money for Court costs, etc. 
because justice cannot be had in Courts without money being spent, and be- 
cause we were absolutely in need of money for conducting the proceedings in 
Court, we requested you (to lend us) money and executed an agreement in your 
favour on 22nd May, 1906 stipulating among other conditions that you should 
lend us Rs 1,50000 fo1 conducting the proceedings of this suit; that, as soon 
as the suit is decided in our favour, we should execute, register and give on 
a proper stamp paper a sale-deed in your favour in respect of 3]16 of the 
entire moveable property got by us thereby as consideration for the amount of 
principal and interest advanced to us by you for the conduct of the said suit 
and that as soon as the aforesaid suit property is put in our possession, we 
ehould deliver possession to you of the moveable and immoveable property thus 
sold to you. On executing this agreement, we have been receiving money from 
you and conducting the proceedings of this suit. As even the examination of 
Witnesses in the Original Court is not yet over and as it would take a long 
time more, it appeared to us that the sum of Rs 1,50,000 which we requested 
you to lend us would not be sufficient for the expenses and that a larger sum 
would be required. Therefore we.very reliably and definitely represented to 
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you that you should give us money upto a sum not exceeding Rs 2,00,000 including 
the amount mentioned above, that as soon as the suit is decided in our favour, 
we would in addition to the 3|16th portion of the property already agreed to 
be sold to you out of the moveable and immoveable properties which we get 
in the suit, sell to you another 1/16, in all, 1/4th of the moveable and immove- 
able properties that we may get in the suit and also the flower garden site in 
Vizianagram and a hill tract 2 miles long and x mile broad already agreed 
to be sold to you wherever you may want out of the hill quarries existing in 
the said estate which would pass to us, by means of a registered sale-deed 
executed by us; that, on our getting possession of the moveable and immove- 
able properties as per the decree, we would deliver possession to you of the 
moveable and immoveable property mentioned in your sale-deed. Thereupon 
you agreed (to our proposal). It is therefore agreed’ that you should advance 
for the proceedings of the said suit and appeal money upto a sum not exceeding 
the aforesaid two lakhs of rupees and within that (limit) as per the conditions 
mentioned below ; that in respect of the money advanced by you from time 
to time, detailed receipts for Vakil’s day fees, Qe printing, stamps and house- 
rents should be furnished to you ; that as regards the whole of the balance, 
accounts of receipts and expenses should be rendered to you and for the sum 
so ascertained, you should obtain receipt from Ramachandra Raju out of us 
and with respect to the money that may again be required, you should, at the 
request of Ramachandra Raju out of us, advance money, look into accounts 
and get detailed vouchers for moneys spent as above-stated and settle accounts 
then and there without giving room for any disputes at a further time. 


“2, Up to date, you have given us Rs 66,000 from time to time for 
the conduct of the suit. The sum caused to be spent by you is Rs 5,500 thus 
making a total of Rs 71,500. The sum which you, immediately after settling 
the accounts of credit and debit with regard to this (Rs 71,500), agreed to pay 
for the balance remaining and for Court costs on the receipt of Ramachandra 
Raju out of us is Rs 16,000. This being added to the above sum, the grand 
total is. Ra 87,500. As regards the balance remaining after deducting this, it is 
agreed that, out of the same, we should, on the receipt of Ramachandra Raju 
out of us, receive sums 1equired hereafter for expenses in the Original Court 
after furnishing to you, as above-stated, accounts of receipts and disbutsements 
in respect of the moneys we may by then have received. It is further agreed 
that on our rendering account of credit and debit as above-stated you should, 


within a week of our applying for money, pay the money required for the 
said suit. 

“3, It is agreed that you should give the money remaining after 
deducting the expenses incurred for the said suit in the Original Court for 
expenses in the appellate Court, that we should render account for that also 
in the aforesaid manner, that you should be giving at the rate of Ra 20,000 on 
the receipt given by me, Ramachandra Raju out of us within a week of our 
applying, for money and that we should be iendering account for that also 
and be taking money again. 


“a, It is agreed that for the money lent by you in the aforesaid 
manne: for the expenses of the said suit in the Original Court, etc., interest 
should be calculated at the rate of 2 per cent. per mensem from the respective 
dates and be added to the principal once in every three months and that the amount 
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so found: due to you by us until we put you in possession of the moveable and 
immoveable properties agreed to be sold to you as consideration therefor, should 
be treated as the sale amount for the sale of the moveable and immoveable 
properties aforesaid and we and our heirs are also hereby strictly bound, as 
goon as a decree is passed in our favour, to convey to you and your heirs by 
means of a properly executed and registered sale-deed 1|4th share of the move- 
able and immoveable properties for which a decree may be passed in our 
favour and to place in your possession the 1|qth share of the moveable and 
immoveable properties as per your sale-deed as soon as the properties with 
regard to which a decree may be passed in our favour come into our possession. 


“s, If, as soon as the suit is disposed of in our favour, we fail to 
execute and give a sale-Geed to you according to the said agreement in respect 
of the x|4th share of the moveable and immoveable properties which we may 
be declared entitled to in the said suit, or, after executing and giving such a 
deed, we fail to place the properties in your possession after they pass to our 
possession, or, after so executing a proper sale-deed and placing you in posses- 
sion of the properties, we or our heirs raise any objection at any time and cause 
obstruction with regard to ahy item of the said moveable and immoveable pro- 
perties and thus prevent you or the members of your family from enjoying the 
same, we shall, as regards the portion of the property which you and the mem- 
bers of your family are prevented from enjoying, give you such immoveable 
property as you may like, out of the properties that may remain in our posses- 
sion after excluding the immoveable properties which may be given to those 
helping us in this suit and as regards the deficit of the immoveable property, 
it shall be made good by our giving to you as sale amount therefor in ten 
equal instalments in ten years an amount in cash equal to twenty times the 
net annual income thereon with interest at Re. 1 per cent. per mensem from 
date of default and for this money we and our heirs and our moveable and 
immoveable properties are liable to you and to the members of your family 


and we shall execute and give you a proper document for this and pay the 
money. 


“6. It is agreed by us that we should not ask you to give us anything 
More than Rs 2,00,c00 for purposes of the said suit and that you need not pay 
anything more than that. 


“7. It is agreed that, even if the amount spent for the said suit falls 
short of the said two lakhs of rupees, we should sell to you and place in your 
possession the 1|4th portion of the moveable and immoveable properties agreed to 
be given to you by us as stated above as consideration for the money so spent 
and the inteiest thereon at the above-mentioned rate, and that we should not 
ask you to give the money necessary to make up the two lakhs 


“8. It is agreed that, even though we may borrow money from 
others to conduct the suit on finding that the said two lakhs is insufficient for 
the said suit expenses, you need not pay that money to us, but we should, with- 
out any objection, sell and place in your possession and in the possession of 
your family members as consideration for the total amount of principal end 
interest found due to you, the 4th portion of the moveable and immoveable 
ploperties as agreed upon as soon as a decree is passed in our favour and the 
said moveable and immoveable properties come into our possession, 
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“9, It is agreed that, if you should expend money out of the said 
two lakhs for the expenses in the Original Court only but you do not like and 
therefore cease to spend money for the appeals,.and even if we borrow money 
from others, conduct the appeals and obtain justice, we and our heirs should 
execute a registered sale-deed and immediately place in your possession and in 
the possession of your family members 1x|rath portion out of the said moveable 
and immoveable properties as soon as the said moveable and immoveable pro- 
perties come into our possession as consideration for the 
expenses in the Original Court and the interest thereon as mentioned in para. 4. 


It is agreed that you should without fail meet the whole of the expenses incurred 
in the Original Court. 


t 


10. We shall not compromise with the defendant, or file razinamah 
or withdrawal without your consent. 


“yr, It is agreed that, if Mr. Krishnaswami Aiyar, High Court Vakil, 
who is working on our behalf in this suit advises us from the then existing cir- 
cumstances of this suit, that it would be better for us to compromise, we should 
agree to it and compromise or withdraw the sui® 


“12, Moreover, out of the moveable and immoveable properties that 
may be obtained by such compromise, etc., we shall first pay to you the princi- 
pal money advanced by you together with interest at Re. r-o-o (one rupee) per 
cent. per mensem fiom the respective dates, and out of the moveable and im- 
moveable properties that remain after eo giving away (to you) we shall at 
once execute and give you a proper sale-deed and place in your possession 3/32 
share. All of us and our heirs are liable to you and your family members 
according to all the aforesaid terms and are also bound to give effect to them 
without fail, This agreement is executed with our whole-hearted consent. 


(Sd.) Poosapati Ramachandra Raju. 
(,.) Poosapati Rama Raju, 
(,) Poosapati Buchi Appala Raju 
alias Acharya Raju. 
Witnesses to this :— 
(Sd.) Poosapati Jogi Jagannadha Raju 
(„») Dantuluri Venkatavijaya Gopala Raju. 
Handwriting of Gopala Raju, son of Vejarla 
Venkatapati Raju. 


Towards the end of 1907, however, the Rajah made his 
peace with the Maharani of Vizianagram, with whom he had 
been on bad terms, and complained that the pleaders engaged 
in Suit No. 18 of 1903 had already been paid Rs. 12,600 for 
fees and expenses, though, as he alleged, they had agreed to act 
Without remuneration and ultimately, in January 1908, he 
declined to advance any further funds until the sum so paid 
out had been recovered and expended for the pending suit. 
While correspondence on the subject was proceeding, the suit 
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was dismissed by the trial Judge, and respondents 2 and 4 there- 
upon preferred an appeal (No. 114 of 1909)to the High Court 
at Madras. In 1911, the Rajah of Tuni, and Mr. V. Krishna- 
sami Aiyar (mentioned in the agreement of 14th August, 
1907, supra) successively died and on the 12th March 1913, 
a compromise was effected between the parties to the appeal 
which was incorporated in a decree of the High Court in these 
terms :_— 


“y, Sri Poosapati Ramachandra Raju Garu. 


2. Sri Poosapati Venkatapati Raju Garu, having died, his legal repre- 
sentatives, Sri Poosapati Venkatapati Raju Garu. 


Sri Poosapati Ramabhadra Raju Garu. 


3 
hu Sri Poosapati Kumara Venkatapati Raju Garu. 

s. Sri Rajah Chitti Bapu Vijayarama Raju, Maharaja of Vizianagram. 
6 


Sri Poosapati Alaka Narayana Gajapati Raju Bahadur, minor, by 
guardian J. C. H. Fowler, Esquire. 


7. J. C. H. Fowler, Esquire, Trustee .. Petitioners. 


“ Petition praying that in the circumstances stated therein the High Court 
will be pleased to issue a decree in terms of the compromise in Appeal No. 114 
ôf 1909. 

“This appeal and the memorandum of objections coming on for hearing 
on Monday and Tuesday, the roth and 11th days of March, 1913 and the parties 
having presented to-day the C. M. P. No. 668 of 1913, comprising the suit, 
and applying that the suit may be compromised in the terms of an agreement 
in writing, dated the 12th day of March, 1913 and made between the parties 
on the terms hereafter set forth, vig. :— 


“1, The appellanta herein fully admit the validity and the binding 
character of the adoption of the rst defendant (Chitti Babu Vijayarama Raju) 
by the late Maharani Alakarajeswari to her husband, Sri Mirza Poosapati 
Vijayarama Gajapati Raju Maharajah Bahadur, K. c. s% 1, of Vizianagram 
and, agree for themselves and their heirs to be bound by the said adoption and 
‘the ist defendant shall be entitled to hold as such adopted son the impartible 
Zamindari of Vizianagram and all the properties in suit and all other rights, 
properties, etc., appertaining thereto, including Devasthanams, etc. and neither 
the plaintiffs nor their heirs shall ever call in question the validity and the bind- 
ing character of the said adoption. 


tt 


2. „The appellants fully accept the construction placed by the Dis- 
trict Judge on the last will and testament, dated 22—7—1896 of the late Sri 
Ananda Gajapati Raju, Maharajah of Vizianagram, and accept his decision 
that the said Vijayarama Raju Garu took under the will a full and absolute 
estate of inheritance and is entitled to the whole of the Vizianagram Zamin- 


‘dari and all other properties absolutely under the said will. . They agree to 


be bound by the construction placed by the District Judge upon the fifth para. of 
the said will and further agree that the said absolute estate of Chitti Babu 
Vijayarama.Raju is not liable to -be defeated on any ground or in any 
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‘contingency whatsoever and that the powers provided for in the said fifth para.'of 
the will are altogether invalid and inoperative. 


“3. ‘The appellants further agree for themselves and their heirs never 
to claim the Vizianagram Zamindari and all its Devasthanams and all other 
properties in suit, either on the death of the rst defendant or thereafter. 


“4. The appellants also fully accept the title of Alaka Narayana Gaja- 
pati Raju, the son of the xst defendant (Chitty Babu Vijayarama Raju), tu 
‘wwhom the Zamindari had been surrendered and transferred by the rst defen- 
dant and he is and shall be declared to be absolutely entitled to the estate of 
Vizianagram and all .other suit properties, their appurtenances, accretions, etc. 


“co, The respondents admit that the appellagts are separate Gnatis of 
the late Ananda Gajapati Raju Maharajah and of the degree according to the 
pedigree as put forward by them and as found by the District Judge to be true 
and further agree, (a) to pay a sum of Rs 2,50,0c0 (Rupees two lakhs and fifty 
thousand only) to the 2nd appellant herein on behalf of and for the benefit of 
all the appellants ; (b) to pay the rst appellan®a sum of Rs. 2,400 (Rupees two 
thousand four hundred only) and to pay each of the other appellants, a sum of 
‘Ry 866~10-8 (Rupees eight hundred and sixty-six, annas ten and pies eight only) 
annually from the 3rd April, 1913 payable on the 3rd of every month in equal 
instalments and to continue to pay for ever to the appellants and their heirs the 
monthly sums as above mentioned ; (c) to give to the second appellant herein 
for and on behalf of all the appellants either the Kotti house in Lanka Vidhi or 
-Majji Valasa Thadlavari house in Vizianagram, provided that the appellants 
and the first appellants (Ramachandra Raju’s) two sons execute a deed of 
compromise embodying all the terms of the compromise petition. 


“6, ° The respondents also agree to execute a document, agreeing to pay 
the aforesaid sum of Rs. 2,50,000 (Rupees two lakhs and fifty thousand only) 
and granting the aforesaid monthly payments to the various appellants and their 
heirs hereditarily as aforesaid and conveying one of the houses aforesaid ab- 
solutely in favour of the 2nd appellant. 


ce, Each party will bear his or their own costs of this appeal and the 
memo. of objections. 

“3. Both the parties therefore, pray that this Court may be pleased œ 
record this compromise and to pass a decree in accordance with the terms of the 
compromise, dismissing the ‘appeal preferred by the (plaintiffs) appellants and 
allowing the memo. of objections preferred by the respondents as regards the 
validity of the xst defendant’s adoption and by embodying in the decree of this 
Honourable Court the declarations as to the title of the rst defendant as adopted 
son and the title of the rst defendant and now of the and defendant to the estate 
af Vizianagram and all the other properties‘ and rights connected therewith 
on the footing of the will and adoption. 


“ And it appearing to this Court that the said compromise is fit and pro- 
‘per and for the benefit of the said minor, the 2nd respondent, this Court doth 
sanction the said compromise on behalf of the said minor,, and this Court record- 
ing the .said compromise with the consent of all the parties thereto doth 
in -modification of the decree, dated the 25th day of July 1908 of the District 
Court of Vizagapatam in O. S. No. 18 of 1903, order and decree that this appeal 
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be, and hereby is, dismissed, and the memorandum of objections allowed so far 
as it relates to the declaration of the validity of adoption, and doth declare 


(i) that the rst defendant, as the validly adopted son of the late 
Sri Mirza Poosapati Vijayarama Gajapati Raju Maharajah, 
and under the will of the late Sri Ananda Gajapati Raju Ma- 
harajah, is entitled to the whole of the property in the suit ; 


(ii) that the appellants are the gnatis of the late Sri Rajah Ananda 
Gajapati Raju Maharajah according to the pedigree appended 
to the judgment of the lower Court. 


“ And this Court doth further order and decree that each party do bear 
his or their own costs in ghis appeal. 


(Sd.) ARTHUR DAVIES, 
Dy. Registrar, Appellate Side.” 


Shortly thereafter, onthe 4th April 1913, the appellant insti- 
tuted the present suit (No. 10 of 1913) in the Court of the 
Subordinate Judge, Vizagapatam, alleging in addition to the 
facts set out above that, out of the properties secured under 
the aforesaid compromise, she was entitled, according to her 
computaton to Rs. 1,68,629 and a 3/32 of Rs. 81,371 of the 
annuity of Rs. 5,000, and of the house. By a subsequent amend- 
ment of her plaint by leave, she alleged alternatively that, ıt 
having become impossible by reason of death, for her husband 
to be a party to the compromise, and for the assent thereto of 
Mr. V. Krishnaswami Aiyar, the contract between the parties 
became void, and that, under S. 65, Contract Act, she was 
entitled to a refund of the moneys actually advanced by her de- 
ceased husband, with interest, in the event of her being found 
disentitled to specific performance of the contract to give a 
share in the balance of the compromise amount and in the 
annuities. 


The following issues were framed for trial :— 


“ (1) Whether the agreements of 1906 and 1907 alleged by the plain- 
tiff are open to the objections raised in paras, 27 and 28 of the rst defendant’s 
written statement and, if so, whether plaintiff is not entitled to the specific per- 
formance of the agreements? (a) Whether the rst agreement has been super- 
seded by the 2nd agreement ? 


(2) Whether the plaintifs husband was justified in breaking the con- 
tract between him and the 2nd defendant, if he was not, whether he is entitled 
to the relief claimed ? 


(3) Whether the agreements of 1906 and 1907 are valid as against 
the defendants in view of the trust-deeds of 1903 and 1906 executed by the and 
defendant ? 
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(4) Whether the suit is barred by limitation ? 


(5) What is the amount advanced by plaintiffs husband under the 
suit agreements to 2nd defendant ? 


(6) Whether plaintiff has got any and what cause of action against 
defendants 1, 5 and 6 ? 


(7) Whether the suit agreement provides for the contingency that 
actually happened, if not, what is plaintifPs remedy ? 


(8) To what share, if any, is each of the defendants entitled ? 


(9) Whether the plaintiff is not entitled in law to adduce evidence to 
prove the allegations made in para. 13 of the plaint ? , 


(10) To what relief, if any, is plaintiff entitled, even if it should be 
found that he broke the agreements and whether in such case the claim is barred? 


(11) Whether the contract has become incapable of performance as 
contended by the defendants ? ® 


(12) If so, whether plaintiff is entitled to any and what remedy under 
S. 65 of the Contract Act and against all or any and which of the defendants ? 


(13) Whether S. 65 of the Contract Act does not apply to the case?” 


and on the roth December, 1915, the Temporary Subordinate 
Judge (V. Narayanaswami Ayyar, Esq.) delivered his judg- 
ment, decreeing that the defendants pay to the plaintiff the 
sum of Rs. 1,91,059, towards which the sum comprised in 
Suit No. 18 of 1903 and the appeal therein (No. 114 of 1909) 
was to be liable. On appeal, the High Court (Ayling and 
Seshagiri Ayyar, JJ.) reversed the decree of the Subordinate 
Judge, and dismissed the plaintiffs suit. The appellant therc- 
upon obtained leave to appeal to His Majesty in Council. 
Respondents 3 and 4 having since compromised the appeal 
upon terms sanctioned by the Privy Council, the appeal was 
proceeded with as against respondents 1, § and 6 only. 


Upjohn, K. C., De Gruyther, K. C. and Narasimham for 
appellant There was no breach of contract by the plaintili 
or her husband (the Rajah), and the contract is not at an end, 
but still subsisting. Refund of the advances with interest is 
claimable under S. 65, Contract Act. The fund obtained 
under the compromise in Appeal No. 114 of 1909 is the same 
as that contemplated in the agreements of 1906 and 1907, and 
the High Court was wrong in holding otherwise. 


Kenworthy Brown for respondents 1, 5 and 6 :—These 
respondents were not parties to any agreement with the Rajah 
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of Tuni, and the agreements sued on (of 22nd May, 1906 and 
14th August, 1907) were nowise binding on them, or on the 
assets which came into their hands, and there is no cause of 
action against them. The moneys advanced, moreover, wcre 
not a loan, there were no covenants to pay by any of the de- 
fendants, and there is no equitable assignment or charge. In 
fact, the agreement of 1907 was broken by the Rajah, and 
there cannot be an equitable assignment after March. Be- 
sides, the hypothetical points of litigation cannot be made the 
subject of equitable assignment, nor will Courts of Equity en- 
force such. The afreement was inequitable, and for mainte- 
nance of litigation in which the Rajah had no interest, and, 
therefore, cannot be upheld so as to ground any relief. 


8th May, 1924. Fhe Judgment of the Board was deli; 
vered by 


LORD ATKINSON :—The suit out of which this appeal has 
arisen was instituted in the Court of the Subordinate Judge 
of Vizagapatam on the 4th April, 1913, by the plaintif: —the 
present appellant__the widow of the Rajah of Tuni deceased, 
who died in the year 1911, against the six respondents named 
to recover the sum of Rs. 1,68,629 and to obtain a declara- 
tion that this sum was well charged upon à certain sum of 
money received by the respondents, under a certain decree 
dated the 12th March, 1913, styled a compromise decree, 
made in a suit, No. 18 of 1903 and also for payment of three 
thirty-seconds of what remained of the sum received under 
such compromise after payment of the sum of Rs. 1,68,629. 
The Subordinate Judge, on the 6th December, 1915, made a 
decree in favour of the appellant, the plaintiff in the suit, for 
the sum of Rs. 1,91,058, and also made the declaration asked 
for to the effect that this sum was well charged on the sum 
paid to the respondents in pursuance of the compromise decree. 
The learned Subordinate Judge decided against the appellant 
on the other matters claimed, and no appeal has been taken 
by her against this decree on these latter matters. An appeal 
was, however, taken by the defendants to the High Court of 
Judicature at Madras. That Court pronounced a decree 
dated the 21st March, 1918, reversing the decree of the Sub- 
ordinate Judge and dismissing the appellant’s suit with costs. 
From this latter decree, the appellant has appealed to this 
Board. 
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The original suit No. 18 of 1903 was decided by the first 
Court against the respondents 2 to 4 in 1908, and they prefer- 
red an appeal to the High Court, which was numbered Appeal 
No. 114 of 1909. 

In 1913 a compromise petition was filed in the above 
Appeal No. 114 of 1909 in the High Court, and on the 12th 
March, 1913, a decree was passed in accordance with the com- 
promise by which the ist respondent in this appeal was to re- 
ceive a sum of Rs. 2,50,000 on behalf of and for the benefr 
of all the respondents, the 2nd respondent was to receive an 
annuity of Rs. 2,400, respondents 3 and 4% were to receive an 
annuity of Rs. 866-10-8 each, and the Ist respondent was to 
get a house for and on behalf of all the respondents. 


Since the admission of this appeal the appellant and res- 
pondents Nos. 3 and 4 have entered into a compromise which 
has been recorded, and by an Order ôf His Majesty i in Council 
leave was given to withdraw the appeal as against these res- 
pondents Nos. 3 and 4 and to proceed as against the other 
respondents on the terms, that even if the appellant should be 
successful in this appeal, costs in the Courts below should not 
be claimed by her against the respondents Nos. 3 and 4. ‘This 
appeal is accordingly now proceeded with against respondents 
Nos. 1, § and 6 alone. 

On the hearing of the appeal before this Board, Counsel 
on behalf of the appellant abandoned all claim for a decree 
against any of the respondents of a personal nature, and also 
abandoned all claim to a decree for payment-of three thirty- 
seconds of the sum received on the compromise, and has con- 
fined the relief he asks for to having it declared that a sum of 
Rs. 92,000 with the accruing interest thereon, at the rate speci- 
fied, is well charged upon the sum of 2 1|2 lakhs received by the 
respondents in the compromise. Though this is the sole re- 
lief asked for, the facts upon which the appellant depends are 
of a somewhat complicated nature, and must unavoidab'y be 
unravelled at some length in order to be adequately weighed 
and considered and the correct conclusion drawn from them. 
The Maharajah of Vizianagram, who owned an estate of that 
name, died on the 22nd May, 1897, having made a will by 
which he devised this estate to one Rajah Chitti Babu for life. 
This devisee may for convenience sake be styled the tenant for 
life, as he would be in England, though that is not, in strict- 
ness, according to Indian Law, his true position. The testator 
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made no disposition of the absolute interest in his estate. As 
to that he died intestate. Ramachandra Raju, respondent 2, 
claimed to be the heir of the deceased Maharajah, as his 
nearest agnate, and by the joint operation of the Hindu Law 
and the Maharajah’s will claimed to be entitled to the absolute 
interest on the aforesaid estate subject to the life interest nf the 
so-called tenant for life. He was confronted, however, with 
this difficulty in asserting his claim, namely, the fact that the 
mother of the deceased Maharajah contended falselv, as 
Ramachandra Raju alleged, that she had adopted the tenant 
for life as the son of her deceased son, and that this adoption 
defeated Ramachandra Raju’s title, as it undoubtedly would 
have done, if the adoption was validly made. In this state of 
things Ramachandra Raju resolved to assert his title, and thus 
to test in a Court of La® the validity of the alleged adaption 
of the tenant for life. » 

He was, however, a poor man. He apparently realised 
that the suit would be an expensive one, and that it would be 
absolutely necessary for him to induce some persons to advance 
to him the money necessary and sufficient, to prosecute the suit. 
To effect this purpose he took a step, the object of which is 
not.very apparent and the result of which has undoubtedly 
proved embarrassing. The day before he instituted the suit 
to establish his title, namely, on the 12th July, 1903, he exe- 
cuted a deed of trust, by which, after reciting the death of 
the Maharajah, the making of his will, the devise to the tenant 
for life, the pretended adoption by the testator’s mother, and 
alleging thit it was necessary for him to take proceedings, he 
appointed Poosapati Venkatapati Raju Garu, (hereinafter re- 
ferred to as the original trustee), trustee of all the p.operty 
in which he, Ramachandra Raju, claimed to have a vested in- 
terest in remainder as heir of the deceased Maharajah in trust 
to administer the fifteen-sixteenths of the same for his, the 
sttlor’s, own benefit, and one-sixteenth of the same for the 
benefit of two pcrsons named, namely, respondents Nos. ç and 
6 in the present suit. 


_ There is nothing to show that these two latter bene- 
ficiaries were in any way connected with the settlor or had any 
claim upon his bounty. The provision thus made for them 
was, as far as can be seen, a voluntary gratuitous gift. Is 
is plain that the property thus put in trust by this deed was all 
the property the settlor would have been entitled to as heir 
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of the deceased Maharajah had there been no adoption of thr 
tenant for life, or had that adoption been invalid. Fach one 
of these three beneficiaries, the settlor and respondents 5 and 6, 
had interests in the litigation identical in character thoueh not 
in equal valve, in this sense that each would gain his share if 
the suit should succeed, and each would lose everything if it 
should fail. In addition, powers were, by the trust deed, con- 
ferred upon the trustee and upon the settlor respectively, which 
were both wide and important. The words conferring them 
run thus -— 


“Therefore you (i. ¢, the Trustee) should not only manage the trum 
property subject to the arrangements I may make regarding the consideration for 
your trouble, etc., and other matters, but also full authority is given you to con- 
duct suits, etc., either jointly with me or separately and to manage it in such a 
way as you may think fit for the preservation othe properties.” 


Having regard to this last provision it is clearly the view 
of their Lordships that the trustee would have been acting 
within his express powers, if, having money of his own at his 
command, he thought proper to advance it, or some of it, to 
finance the contemplated litigation directed to secure and pre- 
serve the trust property for the purpose of the trust, by estab- 
lishing that the alleged adoption never took place or was in- 
valid and that therefore the settlor was the lawful heir of the 
deceased Maharajah, and in the event of that suit being success- 
ful would have been entitled to a lien on the property gained 
for the sum advanced. And their Lordships further think 
that if the trustee, not having money of his own  aviuilable, 
borrowed money from a third party for the purposes 
above mentioned and actually used it to promote those pur- 
poses, then, in case the litigation were successful, the person 
who advanced the money would be entitled to stand towards 
the trust property in the place of the trustee and be entitled to 
a similar lien on that property. Their Lordships are further 
of opinion that if the settlor, with the assent and concurrence 
of the trustee, borrowed money absolutely necessary to financc 
the suit, from a third party for the purposes above mentioned 
and so applied it, then, in the event of the litigation being 
successful, the person who advanced the money would be 
equally entitled standing in the shoes of the settlor to a lien 
on the property preserved for the trust by his outlay. 


The contemplated suit was, on the 13th July, 1903, com- 
menced in the District Court of Vizianagram, Its number in 
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that Court was O. S. No. 18 of 1903. The plaintiffs in it 
-were the original trustee and the three beneficiaries, namely, 


the settlor as to fifteen-sixteenths of the trust property and 
respondents 5 and 6 as to one-sixteenth of it. These three 
beneficiaries were the absolute owners in equity of the trust 
estate if the adoption proved invalid. The relief prayed for 
was (1) That it might be declared that the settlor, as the 
nearest heir of the late Maharajah, was entitled to the vested 
remainder in the estate of Vizianagram after the demise of the 
present Zemindar (7. e., the tenant for life). The settlor 


and these two beneficiaries were therefore in the position of 


joint adventurers in this litigation, in which success would bring 


much gain for each, and failure absolute and complete loss 
to each. The efforts these adventurers made to obtain the 


necessary funds to prosecute the suit, of which they themselves 
were entirely destitute ahd were unable to supply, are detailed 


by the witness Lakshmi, the private secretary of the Rajah of 
Tuni, from whom the necessary funds were ultimately obtain- 
ed. The evidence of this witness, which, save as to one mat- 
ter to be mentioned presently, is practically uncontradicted, is 
of the utmost importance. He said a body of people came 
to have an interview with the Rajah of Tuni, his master. That 
the original trustee, the settlor, and two beneficiaries, respond- 
ents 5 and 6, and the two sons of the settlor, were members of 
this body, that they asked the Rajah of Tuni to help them 
in the suit O. S. No. 18 of 1903, in the Vizagapatam District 


-Court, that they represented that other persons who had pro- 


mised to assist them had failed them, that a vakil then named 


(since deceased) had told them that the settlor had a good 
case, represented that unless the Rajah of Tuni advanéed 
money to finance the suit the settlor would lose it, and that 
if he succeeded in the suit the Rajah of Tuni would gain as welt 
as the whole Kshatriya Community. That the original 
trustee and respondents § and 6 joined in making these re- 
quests, they were asked to sign the (sic) agreement. The trustee 
said the second defendant (i. e., the settlor) was a poor man, 


that he was plaintiff in the suit, that they were conducting the 


litigation for him ; that fearing that he might collude with 


the Vizianagram estate, they got the trust deed, and so (i. e., 


-in consequence) the settlor only must enter into the agreement 


and that a draft of Ex. A (i. e., the agreement of the 22nd 
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May, 1906) was produced, but the witness does not know who 
drew it. ‘These two beneficiaries, respondents Nos. 5 and 6 
in the present suit, filed, on the 21st July, 1913, two written 
statements. They are identical in terms. They both deny 
that they had anything to do with the negotiations which led 
up to the agreement of the 22nd May, 1906, or with those 
which led up to that of the 14th August, 1907. As to the 
first of these negotiations, they do not specifically deny a single 
‘statement deposed by the witness Lakshmi, who knew them all, 
the original trustee, the settlor, his two sons, Nos. 3 and 4, 
as well as Nos. 5 and 6 and said they all came to his master 
in a body. 


Nos. 5 and 6 do not assert they did not interview the 
Rajah of Tuni on the occasion named. They do not deny 
that advances of money were prayed for from the Rajah and 
obtained, nor explain how it was that as the advance of money 
to conduct the suit just instituted would, if successful, have 
secured to them one-sixteenth of the trust estate, they took no 
part in the negotiations to obtain the necessary money to finance 
their own suit. They were not examined as witnesses in the 
suit out of which this appeal has arisen. They were impor- 
tant witnesses if their allegations were true. It appears to 
their Lordships that there is only one rational explanation of 
their absence from the witness-chair, namely, their well-ground- 
ed fear of cross-examination. If their statements be true, 
the evidence of Lakshmi must be a wicked and deliberate con- 
coction. Their Lordships do not think it is that. They 
think it is a truthful account of what took place in his pre- 
sence ; -they accept it and rely upon it, while they look upon 
the statement of Nos. 5 and 6 in reference to the negotiations, 
out of which the agreement of the 22nd May, 1906, sprang, 
as wholly unreliable. 


Upon this supposition it is well to consider what was in 
reality the true nature and effect of the arrangement comie to 
by all the parties concerned on the occasion of this visit to the 
Rajah of Tuni. The suit recently started dealt with the 
whole trust property. The negotiation to have such a suit 
financed necessarily dealt with the whole trust property. The 
settlor could, prima facie, by signing the agreement for him- 
self alone only bind his own interest in the trust property. That 
would not have sufficed, and therefore when, of the three bené- 
ficiaries only. oné signed the agreement designed to affect the 
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whole trust property and by its very terms did so, this one must, 
in the circumstances already detailed have signed it not only for 
himself, in his own right, but as agent, accredited in that be- 
'half, of his co-beneficiaries. In all the transactions which 
succeeded, the advancing of the money, the accounting for the 
money, and the direction of the steps to be taken in the suit, 
the two beneficiaries do not appear to have taken any indepen- 
dent or active part. From May, 1906, onward, the settlor 
was regarded as the manager the dominus litis in the whole 
business. He was never removed from his position, his autho- 
rity to act as the agent of his co-beneficiaries never questioned 
or withdrawn. ‘These two co-beneficiaries of the settlor 
make in their written statements, the case that they are not 
parties to the agreement, of the 22nd May, 1906, or that of 
the 14th August, 1907, and are therefore not bound by either. 
If by this they mean thał they have not each by his own hand 
signed and thus executed them, it is true; but if it means 
that those agreements were not signed by the settlor as the 
accredited agent.of his co-beneficiaries and on their behalf, it 
is in‘their Lordships’ view quite untrue. As this point was 
never-made until over Rs. 1,00,000 had been advanced by the 
Rajah to finance the suit, in which they were co-plaintiffs, it 
is in addition dishonest. 


The original trustee, Poosapati Venkatapatiraju, died 
during the progress of this suit No. 18 of 1903, and his nephew, 
the present respondent No. 1, was by a deed, dated the 17th 
‘December, 1906, appointed a trustee in his place, and accord- 
ingly added as a plaintiff in that suit. 


It was contended by Mr. Upjohn on behalf of the appel- 
lant that the agreement of the 14th August, 1907, was not a 
substitution for the earlier agreement of the 22nd May, 1906, 
but a supplement to the latter. It is therefore necessary to 
examine the provisions of both to determine whether the 
earlier agreement is superseded by the second or only added 
to by it. The parties to the first are the Rajah of Tuni of the 
first part and the scttlor and his two sons, respondents 3 and 4. 
of the second part. The word “ we” is used throughout chis 
agreement as well as throughout that of the 14th August, 1907, 
to indicate, it appears to their Lordships, all the plaintiffs in the 
suit not merely the settlor and his two sons, the executing par- 
ties to the agreement in each case. The Rajah by the earlicr 
agreement undertook to advance at most Rs, 1,50,000 to 
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finance the suit started by the settlor, O. S. No. 18 of 1903, in 
consideration for which, if the suit should be successful, three- 
sixteenths of the moveable and immoveable property in dis- 
pute should by sale deed be conveyed to him, the Rajah. Should 


the whole of this sum not be needed for, or not be actually ap- 


plied to financing the suit in the lower Court, the unexpended 
balance should be deposited with a person interested ın both 
the Rajah and the settlor to be spent by the latter in financing 
the suit in the Appellate Court on appeal from the District 
Court. 

Then follows a paragraph, No. 3, clearly providing that 
the Rajah was not to be bound to advance the large sum of 
one lakh for the above-mentioned purpose, but that if he did 
not want to spend the money claimed to conduct the suit in 
all the three Courts, he should only’be bound to advance 
Rs. 50,000 for the prosecution of thesuit in the orignal Court 
and was not to be bound to spend anything more than that. A 
further provision then followed to’ the effect that though ths 
Rajah might only finance the suit in the original Court and 
should refuse to make further advances, and they (i. e., the 
plaintiffs) should be obliged to get financial help elsewhere and 
conduct the appeals themselves, they should, as soon as they 
get possession, sell to the Rajah by means of a sale-deed, only 
one-third of the property agreed to be sold to him (i. e., one- 
third of three-sixteenths) namely one-sixteenth of the property 
recovered by the Rajah’s conducting the suit in all the Courts 
and would put the Rajah in possession of the same. Itis 
then further provided that should the Rajah not like to take 
this sale deed they and their heirs should be bound to pay 
the Rajah the amount spent in the lower Court with intercst 
at 2 per cent. per mensem from the date of the judgment of 
that Court, on the security of the property proposed to be 
sold to him. It was evidently contemplated by the plaintitts 
in the suit and the parties to the agreement, that the suit might 
be compromised, while it was in the Appellate Court, as in 
fact it, subsequently, was, and accordingly elaborate provisions 
are introduced into the agreement dealing with that event and 
purporting to fix and determine what the rights of the respec- 
tive parties should be, if the contemplated compromise should 
take place. 


The first provision is to the effect that should this com- 
promise take place while the Rajah was spending money 
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financing the suit, then prima facie the plaintiffs should pay to 
him the sums so spent by him with interest at I per.cent. per 
mensem from the respective dates at which the.said sums were 
spent. It is then provided that these sums should be derived 
cut of the moveable and immoveable property obtained by 
the plaintiffs from the compromise, and further that out of 
the remnant which should remain of the moveable and immove- 
able property after deducting the principal and interest so paid, 
the parties designated should be bound to give the Rajah a 
three thirty-second share. Here are introduced som: mma- 
terial and, for the purpose of the matter criticised, irrelevant 
provisions, and then follow the clauses, which it may be best 
to quote, in extenso =_ 

“Tt is agreed that we should not compromise or withdraw this suit with- 
out your consent ; that, in case you think that, under the then existing circum- 
stances, it is better to compromisy, we should consent to it ; that, when we repie- 
sent to you that it is better to compromise, you should consent to it; and that out 
of the amount that may be got in the said compromise we should pay you the 
amount advanced by you with interest at 1 per cent. per mensem from the res- 
pective dates of advance, of the several sums and also give you three thirty- 
seconds of the property remaining after deducting the aforesaid. It is further 
agreed that, soon after the suit is disposed of, we should execute documents in 
your favour as per all the above-mentioned terms and that, as soon as we get’ 
possession of the property, we should put you in possession of the property as per 
those documents. We and our heirs are bound by the aforesaid conditions and 
we execute this agreement with our free consent.” 

_ The Rajah then made the advances necessary for financing 
this suit. In the agreement of the 14th August, 1907, it Js 
stated he had advanced sums up to Rs. 71,500 in all, yet ıt is 
contended by respondents 5 and 6 in their written statements 
that they are not liable for, nor is their share of any property 
liable to be charged with, any portion of this sum gncn to 
their own agent to finance their own suit, which it is incencetv- 
able, they did not know had been so advanced and applied. 
If the agreement of the 14th August, 1907, only suppleinented 
but did not supersede the earlier one of May, 1906, it may 
well be that under the latter the Rajah would have deen en- 
titled, in the event of the suit being successful, to 1 lien on the 
property recovered in the successful suit. This point does not 
appear to have been specifically raised in this appeal and need 
not be dealt with. The sum of Rs. 71,500 so advance: was 
found to be insufficient, for the prosecution of the suit O. S. 
No. 18 of 1903, and a second agreement dated the 14th 
August, 1907, between the settlor and his two sons, respond- 
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ents Nos. 3 and 4 and the Rajah of Tuni was entered into by 
which the Rajah undertook to advance a sum not exceeding 
Rs. :2,00,000 for its further prosecution. 


This agreement contained many special provisions with 
which it is necessary to deal at some considerable length for 
reasons which will presently appear. In it after reciting at 
considerable length some of the steps which had already beeu 
taken in the suit, the insufficiency of the advances, and the kind- 
ness of the Rajah in undertaking to advance two lakhs of rupees 
including the sum of Rs. 71,500 which hẹ had already, under 
the previous agreement advanced it provided. that-as soon as 
the financed suit was decided in favour of the plaintiffs in that 
suit, they, the plaintiffs, would in addition to the three-sixteenths 
portion of.the property recovered ig the suit already agreed 
to be sold to him, sell to him another one-sixteenth, making 
together one-quarter of that property, and also.a garden and 
a strip of quarry land therein described. It is then further 
provided that in respect of the monies portion of these -twb 
lakhs, advanced from time to time, detailed receipts of ‘the 
Vakil’s day fees, etc., printing, stamps, house rents should be 
furnished to him the Rajah, that is, as regards the whole of 
the balance accounts of receipts and expenses it should be fur- 
nished to him.for the sums so ascertained, and for which sum 
receipts should be given by the settlor, and that with respect to 
the money that might again be required the Rajah should, at 
the request of the settlor, advance the money, looking into ac- 
counts and getting detailed vouchers for money spent, and then 
settle accounts without giving room for any disputes. 


By the figures mentioned in paragraph 2 of the agree- 
ment it is shown that a sum of Rs. 87,500 was then due to the 
Rajah, and it is again provided that out of the balance remain- 
ing after deducting this sum, the plaintiffs should on the receipt 
of the settlor receive the sums required thereafter for the ex- 
penses in the original Court on furnishing to the Rajah as 
above stated accounts of receipts and disbursement of the 
money already received by the settlor, and further that the 
Rajah, on the rendering to him of the debtor and credit ac- 
counts as stated, would within a week of his being applied to 
for money required for the suit pay the same. 


In paragraph three of the agreement there are further 
provisions for the advance of money to finance the suit in the 
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Appellate Court on accounts being rendered in the manner 
thereinbefore described. ‘There is then a provision that if a 
decree in the suit should be given in favour of the plaintiffs one- 
quarter of the property for which the decree would be passed 
should by sale deed be conveyed to the Rajah. 


And then come the three paragraphs dealing with a com- 
promise of the suit upon the construction of which the High 
Court have mainly, if not entirely, founded the judgment and 
decree appealed from. ‘These paragraphs run thus— 


“io We shall not compromise with the defendant, or file razinamah or 
withdrawal without your consent. 


“rr, It is agreed that, if Mr. Krishnaswami Aiyar, High Court Vakil, 
who is working on our behalf in this suit advises us from the then existing cir- 
cumstances of this suit, that it would be better for us to compromise, we should 
agree to it and compromise or Yaa the suit. 


“2, Moreover, out of the moveable and immoveable properties that may 
be obtained by such compromise, etc., we shall first pay to you the principal 
money advanced by you together with interest at Re. 1-0o-o (one rupee) per cent. 
per mensem from the respective dates, and out of the moveable and immoveable 
properties that remain after so giving away (to you) we shall at once execute 
and give you a proper sale-deed and place in your possession three thirty-seconds 
of a share. All of us and our heirs are liable to you and your family mem- 
bers according to all the aforesaid terms and are also bound to give effect to 
them without fail. This agreement is executed with our whole-hearted consent. ” 

(Signed) Poosapati Ramachandra Raju. 
Poosapati Rama Raju. 
Poosapati Buchi Appala Raju 
alias Acharya Raju 


This agreement and the previous one of 1906 are, in the 
main, constructed on similar lines. The maximum sum to be 
advanced under the first was Rs. 1,50,000 and that under the 
second Rs. 2,00,000 but the distinguishing feature of the 
second is that strict accounts of the sums advanced and spent 
are to be kept, receipts given for those sums when received, all 
disbursements duly vouched, advances of further sums required 
and asked are only to be made when those receipts and vouchers 
have been given. There is nothing whatever to indicate that 
the entire trust property as distinct from the settlor’s share of 
it is not dealt with. Nothing to suggest that the authority al- 
ready conferred upon the settlor by the negotiation out of 
which the first agreement to act in the matter of obtaining 
funds to finance the pending action had been either limited or 
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revoked. In the absence of any provision indicating that re- 
sult it must, in their Lordships’ view, be held that this authority 
was continued. Death has been very busy with the chief actors 
in this business. Krishnaswami, the vakil mentioned in the at- 
testation clause, died in the year 1911, as did also the Rajah of 
Tuni who is succeeded and represented by his widow. The 
settlor died immediately after the forwarding of the appeal to 
this Board and he is succeeded by his two sons. The widow, 
according to her counsel, does not claim that the sum of 
Rs. 92,000 due to her is a debt. due on a loan. 
Neither does she claim to get specific performance of 
any contract giving her any property obtained by the compro- 
mise. She merely claims a lien on the sum of Rs. 2,50,000 
paid under the compromise, for the sum of Rs. 92,000 for prin- 
cipal with interest on the sum she apd her husband have ad- 
vanced to finance the suit. This amount is admitted to be 
due. The Rajah of Tuni, seeing from such accounts as were 
furnished to him that very large sums, as he thought extraordi- 
narily, large sums, had been paid to two vakils engaged for the 
plaintiffs in the suit No. 18 of 1903, objected to those items, 
and contended that these vakils had promised to act gratuitous- 
ly, and that the sum paid should be recovered by action at law. 
He was proved to be wrong in this. It was shown that these 
vakils had not undertaken to work for nothing, but in addition 
to this he insisted that these alleged disbursements should, like 
every other disbursement, be vouched. In making this de- 
mand, he was, in their Lordships’ view, perfectly justified by 
the terms of the agreement of 1907. 


The Dewan of the Rajah of Tuni wrote to the settlor a 
letter dated the 19th January, 1908, stating that from the last 
‘credit and debit account sent by the latter on the 6th instant and 
from the like accounts sent earlier, it was seen that a sum of 
Rs. 10,450 was entered as day fees to M. R. Ry Bhupatiraju 
Raju and another sum of Rs. 2,165 was entered as fees to his 
brother contrary to the original arrangement, and that this sum 
should be recovered and expended for the future costs of the 
suit. [tis then added: “In your credit and debit accounts 
you have not given details regarding some items. I shall write 
a letter soon about them. As soon as further money is requir- 
ed I shall send it as.if this account of credits and debits had 
been settled.” On the 28th January, 1908, the Rajah writes 
by this same-Dewan the promised letter to the settlor. It 
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deals with numerous items of the debit and credit accounts 
furnished by the latter, covering the period from May, 1906 
to January, 1907, and dealing with an expenditure of 
Rs. 49,017-10-7, including a sum of Rs. 35,000 entered as 
given for pleaders’ fees and lodging expenses, house rents, typ- 
jng charges, costs of stamps, amounts deposited in Court, inter- 
est said to have been paid by the settlor, expenses of clerks, etc. 
After this enumeration the following passages are to be found 
in the letter, “ You have not, as per your agreement, yet sent 
the receipts and vouchers in token of the said sum having been 
paid to and received by the Madras vakils (already named). 
Please send the receipts and vouchers at once. You have also 
not given details regarding the amounts debited under lodging 
expenses -and other sundry expenses, salaries, stamps, typing 
charges and rents. Plfase write details as to what period 
they were paid for and for what items they were paid and to 
whom they were paid.” 


A number of items including the vakils’ fees appearing :n 


‘the second credit and debit account for the period from January 


to August, 1907, are specifically mentioned, and it is expressly 


‘stated that the settlor has not sent receipts and vouchers from 


the persons to whom the sums mentioned are in the accounts 


-stated to have been paid, and that unless the settlor sends these 


receipts and vouchers it is not possible for the Rajah of Tuni 
to settle the settlor’s account of credits and debits, and that, 
moreover, he has not given details of the sums taken credit for. 
A number of small items are then dealt with and the settlor is 
informed that unless he furnishes details of these sums and re- 
ceipts for them it is not posstble to include them in the credit 
and debit account and to settle that account. The accounts 
covering the period from August, 1907, to the end of Decem- 
ber of that year including credits and debits for a sum of 
Rs. 36,141-0-8 are then dealt with. 


Credit is taken in this account for a sum of Rs. 27,000 
stated to have been paid to the vakils already named. It is 
complained that vouchers are not sent for these alleged pay- 
ments. The same applies to many named sums for which no 
details or vouchers have been given. Then came the follow- 
ing passages :_ 

“ Therefore, not only should you immediately send us the receipts and 


vouchers for vakils’ fees and other items in respect of the three accounts of 
credits and debits, but also you’ should immediately furnish us with details for 
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the items which bear no details, Though we had often requested your officials 
to furnish us with details, vouchers and receipts for the sums debited and 
though they promised- to do so they have not as yet sent the samé. 


“Though we had sent moneys from time to time owing to confidence in 
you and on account of the urgent telegrams sent by you and your men,, for 
money stating that the suit will be spoiled, without your furnishing us then 
and there full particulars for the items in your credit and debit accounts and 
without sending us the receipts and vouchers for the several items; you have 
not sent us up to date proper explanation for the items of credit and debit. 
This is not proper.” 

These demands made by the Rajah through his Dewan 
are not extravagant or unreasonable in their nature. They 
are not only those which he was by the letter of his agreement 
of the 14th August, 1907, entitled to make, but such as accord- 
ing to business methods and practicesyhe would be entitled to 
make in any business transaction such aĝ he had embarked upon. 


On the same date, the 28th January, 1908, a letter is 
written to the settlor on behalf of the Rajah of Tuni by appa- 
rently another Dewan referring to the credits taken for the 
sums paid to the two vakils, and winding up thus :— 


“Tf, before you spend this money, you give proper particulars for such 
of the items as regards which no details were given or with regard to which 


there are disputes in the credit and debit accounts sent by you, and also send’ 


receipts and vouchers for the remaining items, namely, fees for Madras vakils, 
etc., we shall verify them, and if we find them correct and proper, we shall 
send money if any more money is still wanted for the purpose of this suit. 


“ Please to consider.” 


On the 14th February, 1908, the settlor replies to the 
Rajah’s frequent demands for vouchers. In justice to the 
settlor the pregnant and important portions of this letter are 
set out especially that portion of it dealing with his excuse or 
rather justification for not furnishing to the Rajah the vouchers 
demanded. After praising himself for the way he has con- 
ducted the litigation and dwelling upon the difficulties he, the 
writer, had to encounter, he writes :— 

“While such is the case and while not even a half of the amount agreed 
to be expended for the suit has yet been spent and while you are liable yet 
to pay the entire amount for the expenses of the suit and though the arrange- 
ment is that you should not fail to spend the amount required for expenses in 
this Court, and though you are fully aware of the fact that, in the event of 
your failing to do so, the agreement would be cancelled you have, without send- 
ing money when required by us, written this letter concocting false and unneces- 
sary reasons. I do not know what reply you expected to be given thereto.. For 
the money spent previously, the necessary explanations, accounts of credit and 
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debit and receipts bearing my signature have been sent. You need not ques- 
tion about accounts settled already nor is there any necessity for it. The last 
explanation and credit and debit accounts have been already sent. Without 
questioning it then, you are questioning it now entertaining something in your 
mind. If you wish to know the details hereof, I have no objection. Every- 
thing is clear from the accounts already furnished. When credit and debit 
accounts have been sent under my signature and on my responsibility I do not 
see proper reasons for the transaction being stopped. ” 

This really means that no vouchers should be required or 
are needed for any items of expenditure entered in the credits 
and debits accounts he has seen fit to forward. It does not 
appear to their Lordships that matters of business are ordinari- 
ly conducted with such uberrima fides in accounting parties ; 
but however that may be it is not the manner in which by the 
letter and spirit of the agreement of the 14th August, 1907, 
the Rajah was entitled ġo have their business conducted and in 
which the settlor was to*conduct it. The letter winds up thus :— 

“If you do not send money I shall take it that the agreement has not 
been acted up to and make other arrangements and conduct the suit as far as 
possible. Therefore I have made this fact known to you. 

“ Please to consider.” 

The vouchers demanded were in fact never sent to the 
Rajah of Tuni. This letter, in their Lordships’ view, amounts 
to a refusal to send them, coupled with an intimation that if 
money be not sent, though they should not be furnished in the 
first instance, he, the settlor, would treat the contract of the 
14th August, 1907, as at an end and make other arrangements. 
The settlor was by the terms of this contract bound to send 
vouchers of his disbursements whether demanded by the Rajah 
or not. The course he adopted amounted to a distinct breach 
of that contract, a violation of the obligations it imposed upon 
him. On the 21st February, 1908, the Rajah of Tuni replied 
to this letter of the 14th of that month. His reply contains 
the following passages :_ 

“We think that, having received so much money from us, you have, 
with some evil intention, written to us thus when the matter is about to termi- 
nate. According to the terms of the agreements you should furnish us witb 
proper vourghers, receipts, and accounts for the total sum of about one lakb 
and odd sent to you previously. By merely stating that you have written and 
given explanations already and that you have sent receipts to the effect that 
you have received the sums sent to you from time to time, you cannot be deemed 
to have acted according to the terms of ‘the agreement. You have acted ip 
violation of the terms of the agreement and the oral conditions and in an un- 


businesslike way. We are even new ready to send to you future money for 
just and necessary expenses. ” 
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The Rajah of Tuni never was furnished with even these 
vouchers. Not having been furnished with them he did not 
advance any more money to the settlor. He was, in their 
Lordships’ view, amply justified by the provision of the agree- 
ment of 1907 in taking that course. ‘The settlor being bound 
to furnish these vouchers, the Rajah might, if he wished, have 
taken this refusal to do so as a repudiation by the settlor of his 
contract, and have elected to treat the contract as at an end, 
but he did not do so ;on the contrary he states explicitly in this 
last letter that if the vouchers justifiably demanded were not 
sent and on examination found correct, he would not send any 
more money which might be needed for the conduct of the suit. 
The agreement of the 14th of August, 1907, has not been put 
an end to, it still exists. Itis hardly necessary to point out 
that a party to a contract cannot put anjend to it simply by com- 
mitting a breach of it. The High Court had apparently sup- 
posed that this agreement no longer existed and were led 
into error thereby, since the Rajah never elected to treat the 
settlor’s breach as a repudiation of the contract terminating it, 
as he might have done. 

The only remaining point to be dealt with is the construc- 
tion put at pages 299 and 300 of the record on the last three 
paragraphs of the agreement of the 14th of August, 1907. The 
judgment of the High Court runs thus -_ 

“The real difficulty arises from the use of the words ‘moveable and 
immoveable properties obtained by such compromise’ in cl. 12 of Ex. Bı. In 
cl. 9 a right is given to a twelfth of the property in case the whole of the ex- 
penses for the litigation in the first Court is borne by the lender. The clause 
says, “ It has been agreed that you should without fail meet all the expenses 
incurred in the Original Court.” ‘Then comes cl. 10 which prohibits any com- 
promise without the consent of the lender. Cl. 11 stipulates for an enforceable 
compromise in case Mr. Krishnaswami Ayyar gave his assent to it. Then 
follows the expression in cl. 12 which we have quoted. The words ‘such com- 
promise’ can only refer to a compromise to which either the plaintifs husband 
vonsented or which was brought about on the advice of Mr. Krishnaswami 
Ayyar. It is not disputed that in the present case the compromise which came 
into existence was not due to either of these two causes ‘The argument that 
although a compromise may be otherwise brought about, it was open to the 
plaintiffs husband to have accepted such a compromise because the provision 
for his assent and for Mr. Krishnaswami Ayyar’s advice was for his benefit, 
does not meet the difficulty. The lien which is claimed is in respect of a 
property got under a particular compromise. Whatever may be the personal 
rights against the debtor, treating the money advanced as a loan, in order that 
the lien may fasten upon the compromise amount it must have 
relation to the two contingencies provided for in the agreement. The specific 
property or the identifiable property on which the lien is sought to be attached 
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is not the property which the parties contemplated by the agreement. We may 
state at once that we are in entire agreement with the contention of the learned 
vakil for the respondent that the mere fact that only Rs. 93,000 out of the con- 
templated two lakhs was advanced would not derogate from the lien if it other- 
wise existed...... But as we pointed out, the identity of the property is wanting 
as cl. 12 creates a charge only on property secured by a compromise effected 
in one of the two ways suggested in the previous clauses, In this view our 
conclusion is that no lien was created over the money given by the plaintiffs 
husband. ‘The theory that a lien on specific property would attach itself to the 
substituted property contemplates that the contract creating the original lien 
subsists, Granting for argument’s sake that the lien on the compromise amount 
contemplated in cls. 10 20d 11 will fasten itself upon the new compromise 
amount, the fact that before that compromise was affected, the parties had 
broken off relations would render this impossible. 


The High Court treat the agreement embodied in para- 
graph 12 of the agreement of the 14th August, 1907, as one 
of those agreements depling with property which at the time 
the contract was made was non-existent, which might never 
come into existence, but which, when it did come into existence 
would be operated upon by the agreement made before 
it existed. Their Lordships are not at all convinced 
that is the true view to take of this agreement of 1907 which 
must be considered as a whole. The main purpose and ob- 
jects of its provisions are to finance a suit brought to establish 
title to an existing thing, an estate extending over a large 
portion of the earth’s surface. 


The point in controversy was not the existence or non- 
existence of that thing, but which of two adverse claimants was 
entitled to a vested interest in it, subject to a life estate in one 
of them. The fruits of success in this action which would be 
gathered in by a decree would be this vested remainder. The 
fruit of it which would be gathered in by a compromise might 
be something different, but in essence the same. What the 
agreement really does is to provide that the fruit, which may 
be either moveable or immoveable property, shall be divided 
in certain shares between the parties to the agreement. The 
terms of the compromise might have been that one-half, or 
some other portion of the trust property, had to be given to 
the defendant by the plaintiffs, or that jewels which had been 
the property of the defendant for years might be given to the 
plaintiffs the two lakhs of rupees that he has given might 
all then have been in existence and in the defendants’ posses- 
sion, for years. No proof was given that the tenant for life 
was not possessed of this 2 1|2 lakhs of rupees, kept in his 
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safe, or packed in his money bags long before the year 1907. 
On the face of clause 12 its language points rather to existing 
things than to non-existing things, and the agreement embodied 
in it is entirely different in its nature and character from an 
agreement assigning for a certain sum what, for instance, some 
relative might leave a contracting party, but who might never 
leave him anything whatever. In India, of course, champerty 
Or maintenance is not illegal. In Glegg v. Bromley (1), 
Mr. Justice Parker, as he then was, stated the law upon this 
point, as was his custom, with great clearness and precision. 
In that case, according to the head note, one Mrs. G. was 
plaintiff in an action against one H. for false representation. 
She was also plaintiff in an action for slander against Lady 
Bromley. She was at the time greatly indebted to her hus- 
band, and she executed in his favdpr a deed of assignment 
whereby, after reciting that he had requested her to give him 
further security, which she had agreed to do, she assigned to 
him, “ all that the interest sum or premises that she is or may 
become entitled under or by virtue of any verdict, compromise 
or agreement which she may obtain or to which she may be- 
come a party in or consequent upon the said action [1. e., Glegg 
v. Bromley (1) ] or otherwise howsoever, under or by reason 
of the same to hold the same. .subject to redemption on 
payment of the money due to him. Both actions proceeded, 
that against H. resulting in a verdict for the defendant, with 
costs amounting to £ 218. That against Lady Bromley re- 
sulted in a verdict for the plaintiff Mrs. G. for £ 200 with 
costs. H. then took garnishee proceedings against Lady 
Bromley to attach this sum of £ 200, and Mrs. G.’s husband 
also claimed it under his assignment. It was held that the 
assignment was not an assignment of a mere expectancy or of 
a cause of action, but was an assignment of property that is 
of the fruit of an action as and when recovered, and that it 
was consequently not void under 13 Eliz. c. 5. 

There is no distinction, and can be no distinction on this 
point between the fruits of an action which the plaintiff gets 
by compromise and the fruits he would receive by a decree or 
verdict in his favour. At page 490 Mr. Justice Parker is 
reported to have said — 


“Tt is to be observed that an equitable assignee of a chose in action 
whether it is legal or equitable could institute proceedings and maintain pro- 
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ceedings for its recovery. The question was whether the subject-matter of 
the assigpment was in the view of the Court property with an incidental remedy 
for its recovery or was a bare right to bring an action either at law or in equfty. 
With regard to the assignments of future property they stand, I think, on a 
totally different footing. Nothing passes, even in equity until the property 
comes into present existence. Only when this happens can the assignment 
attach and an interest pass........ Even a solicitor who is conducting an action 
or suit may take a mortgage on the fruits for the purpose of securing the pay- 
ment of his proper costs. He may not be able to purchase an interest in such 
fruits because of the doctrine of champerty. ” 


In their Lordships’ view the agreement embodied in para- 
graph 12 of the agreement of the 14th August, 1907, is an 
agreement by the plaintiffs to assign to others part of the 
fruits they may acquire in an action at law and therefore per- 
fectly legal. Besides if even the money given to the plain- 
tifs in the compromise fas a non-existing thing at the date 
of the agreement and A came into existence at the date of 
the compromise decrees the agreement of 14th August, 1907, 
which is still in existence, not terminated as the High Court 
erroneously supposes attaches to the things so coming into 
existence subsequently. 


It is not very clear what the High Court means by the 
words “ identity of the property ” in the last of these pass- 
ages. If the consent to the compromise by the two persons 
named in paragraph 12 of the agreement had the effect of 
transfusing into the property the parties might receive under 
it some quality, or attached to it some quality, then this lan- 
guage might be appropriate enough, but obviously their con- 
sent, if given, could not have any such effect. The property 
mentioned in paragraph 12 is of a universal and not of a 
special character. 


t 


The words are ‘moveable or immoveable property ” 
which may be obtained by such compromise. ‘That includes 
almost every conceivable kind of property, and the words of 
this paragraph would be satisfied if half the estate sued for, 
or another estate or the jewels of the tenant for life deposited 
in his safe, and the money packed in his money bags had been 
awarded under the compromise. 


In the construction of written or printed documents it is 
legitimate in order to ascertain their true meaning, if that be 
doubtful, to have regard to the circumstances surrounding 
their creation and the subject-matter to which it was designed 
and intended they should apply. ‘The litigation which was to 
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be compromised was instituted in the year 1903. It had 
hung fire for four years when this agreement of the 14th 
Augnst, 1907, was executed. The decision of the case in the 
original Court was not made till the year 1908. The appeal 
to the High Court was not lodged till the year 1909, and the 
compromise was not decreed till the 12th May, 1913. The 
plaintiffs in the suit and presumably their vakil knew all about 
these delays. The Rajah of Tuni, when he became a party to 
the agreement of 22nd May, 1906, must have also become 
aware of the negotiations out of which that agreement sprung 
and by the agreement itself of these delays ; unless these per- 
sons were all devoid of intelligence they must, thus forewarn- 
ed, have anticipated that somewhat similar delays might occur 
in the future, and yet they are by the High Court taken to 
have provided expressly and with §learness that, unless the 
Rajah of Tuni if not the vakil als& lived long enough to be 
able to consent and to consent to the compromise referred 
to in the clause, no compromise could be arrived at. 


For in paragraph Io it is expressly provided that the 
plaintiffs in the suit will not make any compromise “ without 
your consent ” which means of course the Rajah of ‘Tuni’s con- 
sent. In their Lordships’ view, having regard to the above- 
mentioned fact, the construction of these three cls. 10,11 and 12 
of the agreement of the 14th August, 1907, which would make 
the giving of the consent of the Rajah of Tuni, and of the 
vakil named, a condition precedent which must be performed 
before any compromise could be validly made, is not their true 
construction. Both these men died inthe year r911. Having 
regard to the uncertainty of human life, which. contracting 
parties when providing for possible future events must be pre- 
sumed to bear in mind, it would be unbusinesslike and indeed 
irrational, if not absurd, for the parties in August, 1907, to 
have entered into such a contract as the High Court have con- 
strued this contract to be. Whereas it would be quite business- 
like, quite rational and perhaps prudent for them to have enter- 
ed into it if the things required to be done under it should only 
be required to be done where it was possible to do them. In 
their Lordships’ view it is reasonably certain that parties to 
this agreement intended that this is what it should mean, and 
that therefore a term must be implied to exist in it, to the effect 
that the consent mentioned should be given when possible, and 
that the giving of consent of the Rajah himself to a compromise 
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accepted by his representatives was not such a condition pre- 
cedent when it had become impossible for himself to give it. 
Their Lordships are therefore of opinion that the decree ap- 
pealed from was erroneous and should be reversed with costs 
and the decree of the Subordinate Judge should be restored 
and they will humbly advise His Majesty accordingly. 


The first, fifth and sixth respondents must pay the costs 
of the appeal. 


Solicitor for appellant : Douglas Grant. 


Solicitors for” respondents Chapman, Waller and 
Shephard. 
A. de M. A ppeal allowed. 


Privy COUNCIL. 
PRESENT :__LoRD DUNEDIN, Lorp PHILLIMORE, LORD 
CARSON AND SIR JOHN EDGE. 
(On Appeal from the High Court of Judicature at Bombay.) 


Maharu Walad Lotu (Defendant No. 2) A ppellani* 
v 


Khandu Walad Hari Patil (Defendant No. 1) 
and Nago Ramchandra Kulkarni (Plaintif) . Respondents 


Sale deed—Misrepresentation that it was a mortgage-deed obtained by— 
Evidence—Registration—Attestation to be appended ai—Statement by vendor in, 
that he had signed deed not as sale deed, but as mortgage—Inference of mis- 
representation from —Propriety. k 


On an issue as to whether the signature of a vendor to two sale deeds had 
been obtained under a misrepresentation that they were really mortgage deeds, 
the vendor gave no evidence as to any representation of that sort. In the at- 
testation which had to be appended at registration the vendor in respect of the 
said sale deeds made a statement that he had signed the documents in question 
not'as sales, but as mortgage deeds, The trial Judge held that that statement 
showed the impression that the vendor was under, and that it must be inferred 
that that impression had been induced by the action of the other party. 


Held, that it was impossible to draw such an inference, and that the case set 
up was not made out. 
13th May, 1924. Appeal froma judgment and decree 
(16th June 1920) of the High Court of Judicature at Bombay, 
reversing a judgment and decree (31st July 1918) of the First 
Class Subordinate Judge of Dhulia. 


ra Me Appeal No.. 56 óf 1923. 13th May, 1924. 
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On the 27th October 1913, Khandu Walad Hari Patil 
(Respondent No. 1) executed in favour of Nago Ramchandra 
Kulkarni (Plaintiff-Respondent 2) two sale-deeds in respect of 
certain parcels of land situate in the villages of Bhatkhade and 
Tade. As there were standing crops on the lands sold, it 
was agreed between the parties that possession was to be given 
to the purchaser after the removal of the crops at the end of 
the following month of “Paush” (on or about the 26th January, 
1914). On the rst November 1913, the purchaser presented 
both deeds to the local Sub-Registrar for registration, but, as 
the vendor did not appear at the time, the purchaser was 
obliged to take steps to compel his attendance, and the regis- 
tration of the deeds was thus delayed for some time. In the 
meantime, on the 6th November, 1913, the vendor executed a 
sale-deed for the alleged consideratior§€mentioned therein in 
favour of his nephew, Maharu Wal&d Lotu (Appellant) in 
respect of the same four parcels of land. ‘This deed was pre- 
sented for registration on the same date, and was registered on 
the following day, and the vendor, purporting to act under this 
deed, immediately put his nephew into possession. 

Eventually on the roth November, 1913, the two sale- 
deeds of the 27th October, 1913, were registered, the endorse- 
ment of the Sub-Registrar on each of them being to the effect 
that the vendor admitted their execution, but stated that he had 
not passed a sale-deed but a simple mortgage-deed, and that 
he had not received the consideration. 

On the 17th December, 1913, the vendor executed 
another document in favour of Nago Ramchandra Kulkarni, 
wherein he admitted and acknowledged that the deeds of 27th 
October, 1913 were in fact sale-deeds, and not mortgage-deeds 
as stated by him before the Sub-Registrar, and continued :— 


“I have given the aforesaid property to you by passing a sale-deed. But 
as I was not well on the said date the creditor presented the very document be- 
fore the Sub-Registrar in the office at Erandol between the hours of 2 and 3 on the 
1st of November, 1913. I not being present at that time, you got a notice is- 
sued to me through the Mamlatdar Office. Accordingly on the date fixed for 
the said notice I appeared and admitted having passed the sale-deed that day. 
But my nephew Maharu Lotu having persuaded me (to tell a lie) I stated that 
I had passed a simple mortgage-deed. I also stated that the consideration was 
not paid to me. But all this I stated owing to persuasion. All which I stated 
is null and void, because it was the intention of Maharu Lotu that I should not 
pay the moneys of the creditor and hence he persuaded me and got me to make 
a statement to that effect and again he obtained a sale-deed from me in res- 
pect of those very fields. The sale-deed is dated the 6th November, 1913, and 
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is for Rs 10,000 (ten thousand). But I did not receive a single pice in respect 
of the same. He took fiom me a hollow sale-deed with the intention of can- 
celling the sale-deed No. 1 and maintaining my right. I admit the sale-deed 
which I bad previously passed. There remains no objection whatever on my 
part as regards payment of the consideration. On the date of the execution 
of the said sale-deed I shall without any objection vacate and deliver your 
fields as agreed upon. Should I or any one of my kinsmen or descendants cause 
any obstruction to you or refuse to deliver possession to you, I will file a suit 
and see that you get possession of the property at my cost. I have duly passed 
this receipt of my free will and pleasure and without taking any intoxicating 
drink,” 


Subsequently,*the respondent Nọ. 2 failed to obtain pos- 
session on the due date (26th January, 1914) stipulated under 
the deeds of the 27th October, 1913, and consequently on the 
8th June 1914, he brought the present suit in the Court of the 
First Class Subordinatg Judge of Dhulia against the vendor 
(Respondent No. 1) aħd his nephew (Appellant) relied upon 
his two sale-deeds of the 27th October, and 17th December, 
1913, and challenged as collusive and without consideration the 
sale-deed of the 6th November 1913 executed by respondent 
No. 1 in favour of the appellant, and he therefore prayed for 
possession of the lands comprised in his sale-deeds and for 
mesne profits from the 26th January, 1914 until recovery of 
possession. 


By his written statement, the respondent No, 1 (the 
vendor) alleged that he owed respondent No. 2 moneys under 
previous mortgages, and requested him to make up his account 
and take a mortgage-deed from him in respect of his old debt 
and a fresh advance, but that respondent No. 2 wrote out the 
sale-deeds in question and asked him to sign them, representing 
to him that they were mortgage-deeds, and accordingly he 
(Respondent No. 1) signed them. He, therefore, contended 
that the deeds in question were mortgage-deeds, and that, con- 
sequently, respondent No. 2 was not entitled to possession 
of the lands comprised therein. Defendant No. 2 (the present 
appellant) filed a separate written statement, adopting the plea 
raised by respondent No. 1, and further pleading that he 
understood that, at the time ot the execution of the sale-deeds 
of the 27th October, 1913, respondent No. 1 was under the in- 
fluence of liquor, and that he signed the same whilst he was 
drunk. With regard to his own sale-deed of the 6th Novem- 
ber, 1913, he said that it was executed in pursuance of an agree- 
ment of sale, dated the 2nd October, 1913, and made between 
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respondent No. 1 and himself, and that his purchase had prior- 
ity over that of the plaintiff. 


The Subordinate Judge framed the following issues :— 


“ (1) Whether the defendants show that defendant No. 1 contracted to 
moitgage the property to the plaintiff ? 


“ (2) Whether it is shown by defendants that defendant No. 1 passed 
the sale-deeds, Exhibits 16 and 17, under the impression that they were to be 
mortgage deeds ? 


“ (3) Whether plaintif had notice about the agreement of sale in res- 
pect of plaint lands passed between defendant No. 1 and defendant No. a? 


“ (4) Whether defendant No. 1 was drunk®t tke time when (he) 
passed Exhibits 16 and 17, and whether plaintiff had caused him to be intoxi- 
cated with drink ? 


“ (5) Whether he was so drunk as not to understand the legal effects 
of Exhibits 16 and 17 when he passed them ? 


“ (6) If so, was plaintiff aware of cident condition of defendant 
No. 1, when he got Exhibits 16 and 17 executed 


“ (7) What amount of mesne profits are to be awarded to the plaintiff? 
“ (8) To what relief is plaintiff entitled ?” 


On the 31st January, 1916, the Subordinate Judge (H. 
A. Mohile, Esq.) delivered judgment. On issues 1 and 2, he 
held that the defendant No. 1 executed the documents of Octo- 
ber and December, 1913 under the impression that he was exe- 
cuting them as mortgage-bonds, and not as sale-deeds. With 
regard to issue 3, he held that there was no evidence to show 
that the plaintiff had actual notice of the agreement for sale of 
the 2nd October, 1913. He decided issues 4, 5 and 6 (relat- 
ing to drunkenness) in favour of the plaintif, and further held 
that the plaintiff's sale-deeds were entitled to priority over de- 
fendant No. 2’s sale-deed, and that it was extremely likely that 
the latter was got up to defeat the plaintiff’s claim. In the re- 
sult, he ordered that the plaintiff’s suit should be dismissed, and 
that the parties should bear their respective costs. 


The plaintiff appealed, and on the 17th January, 1918, 
the High Court of Judicature at Bombay (Batchelor and 
Kemp, JJ.) delivered judgment in favour of the plaintiff as 
follows :— 


“This ig one of those quite common cases where a deed, which on the 
face of it a _ sale-deed, and which the apparent purchas- 
er seeks to enforce as a sale-deed, is strenuously alleged 
by the appellant-vendor to have been in effect, and in the 
parties’ intention, nothing more than a deed of mortgage. Cases of this cha- 
racter frequently give rise to some difficulty, partly because the lower Courts do 
not appear to have completely grasped the meaning of the Privy 
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Council’s decision of Balkishen Das v. Legge (1) and partly because the 
actual provisions of S. 92 of the Indian Evidence Act are not studiously consider- 
ed. Undoubtedly the decision in Balkishen Das v. Legge (1) lays down that the 
provisions of S. 92 of the Evidence Act must be strictly enforced, and that un- 
less a given case falls within any of the Statutory Provisos, oral evidence for 
the purpose of going behind the terms of the contract is not admissible. But it 
scarcely needs saying that there is nothing in the decision of Balkishen Das v. 
Legge (1) to remove from the Evidence Act the provisos to S. 9a, and the first of 
those provisos enables a party to prove fraud, intimidation, illegality, want of 
due execution, want of capacity in any contracting party, want of failure of 
consideration, or mistake in fact of law. 


“Now apart from the disbelieved story of drunkenness which the 1st de- 
fendant ill-advisedly set up, it seems to me that his whole case here, properly un- 
derstood, was the usual case which such a defendant makes, that is to say, the 
meaning of his allegations was this—that he being an illiterate man could not 
himself determine the character of the deeds which were drawn up, that he 
signed them in the belief thatgthey were deeds of mortgage, and that that belief 
was fostered in his mind by ome representation made by the plaintiff. That 
is what his case undoubtedly meant, and it appears to me that upon that inter- 
pretation there is nothing in the Evidence Act which would have disabled him 
from proving the circumstances, if he had evidence to prove them. ‘The alle- 
gations, considered as allegations, fall clearly within the Proviso 1, and may, 
in my opinion, be proved. For that opinion I rely, if authority be needed, on 
the decision of the Privy Council in Pertap Chunder Ghose v. Mohendranath 
Purkait (2). At page 297 of the Report their Lordships say, ‘Where 
one party induces the other to contract on the faith of representa- 
tions made to him any one of which is untrue, the whole contract is, in a Court 
of Equity, considered as having been obtained fraudulently.’ Reference may 
also be made to Foster v. Mackinnon (3). That was a case 
where the defendant was induced to put his name on the back of the bill of 
exchange by the fraudulent representation of the acceptor that he was signing a 
guarantee. An action was then brought against him as endorser by a bona fide 
holder for value, and the Jury were directed by the Lord Chief Justice that if 
the defendant’s signature to the document was obtained upon a fraudulent re- 
presentation that it was a guarantee, and the defendant signed it without 
knowing that it was a bill, and under the belief that it was a guarantee, he was 
entitled to the verdict. The Court held that this was a proper direction. 

“ So here, it seems to me that on a true understanding of the 1st defen- 
dant’s case, it is open to him under the Evidence Act to attempt to prove that 
the alleged deed of sale was executed by him under a misrepresentation, so that 
it is not binding upon him. 

“For these reasons I would reverse the decree and send back the case for 
findings upon these issues :— 

“ (1) Was there an understanding or agreement between the parties 
on the 27th October 1913 that the lands in suit should be mort- 
gaged by the rst defendant to the plaintiff ? 
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“ (2) Did the 1st defendant execute the sale-deeds under the false im- 
pression that they were deeds of mortgage ? 


“ (3) If so, was that false impression induced by any act or representa- 
tion of the plaintiffs ? 


“ At the same time as we are remanding the case upon these points, and it 
is desirable that the whole litigation should proceed and be determined without 
interruption, I think it will be best to accede to Mr. Coyaji’s contention that his 
client should be allowed to amend the plaint by adding an alternative claim on 
the footing that the deeds of the 27th October 1913 are held to be deeds of mort- 
gage. That may, therefore, be done. Costs will be costs in the suit.” 


When the case came up for hearing before the new Sub- 
ordinate Judge (K. R. Natu, Esq.), the parties offered no 
additional evidence, and on the 31st July, 1918, the Subordi- 
nate Judge delivered judgment as follows :— 


my position—I hereby say— is like that of an %ppellate Court which has to de- 
cide only on the evidence recorded in the lower Court, Mr. Mohile had the ad- 
vantage of personally seeing the witnesses. I see no reason to differ from his 
conclusions. He has given full reasons for arriving at the findings given by 
him. For the same reasons I hold that the parties had agreed that suit lands 
should be mortgaged by defendant No. 1 to plaintiff under the deeds dated 
27—10—1913, I also hold for similar reasons that defendant No. 1 executed these 
pale-deeds under the false impression that they were mortgage-deeds, ‘The de- 
fendant No. 1 would not have passed the deeds unless the false impression was 
caused by some act or misrepresentation of the plaintiff. Hence my findings on 
the three issues sent down are in the affirmative. I don’t believe for reasons given 
by Mr. Mohile that plaintiff had notice at the time he took his suit deeds from 
defendant 1 about the sale agreement between defendants 1 and 2. Hence as 
mortgagee plaintiff is entitled to priority against defendant 2’s rights. 


“ As no further evidence has been tan by the parties on the two issues, 


“ As the plaintiffs deeds are thus held to be mortgage-deeds only and 
as no amendment of the plaint is made and as no additional Court-fees are 
paid, the amount due to plaintiff as mortgagee can’t be determined and can’t 
also be allowed in this suit. The plaintiffs suit is simply for possession 
as purchaser out and out. As he is not such a purchaser, the suit must fail. 

“For the same reasons as those given by Mr. Mohile, I order parties 
to bear their own costs, 
“Order -—The plaintiffs suit is dismissed. 
“The parties should bear their own costs. I declare that plaintiffs 
suit deeds are mortgage-deeds. ” 


Against this last-mentioned decree of the Subordinate 
Judge the plaintiff again appealed to the High Court, who 
(Macleod and Fawcett, JJ.) on the 16th June, 1920 delivered 
judgment in favour of the plaintiff, remarking as follows :— 


“This case has already been before the High Court in First Appeal 
on 17th January, 1918. When the deciee dismissing the plaintiffs suit was 
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reversed, the case was sent back for findings upon certain issues framed by the 
appellate Court. It seems clear upon reading the judgment of that Court 
that it was of opinion that the 1st defendant could not possibly succeed unless 
he got findings in his favour in all three issues so framed. The first two 
issues were really, though differing in words, exactly of the same nature as 
the first two issues raised by the trial Court. Affirmative findings on these 
two issues will not enable the defendant to succeed. He must affirmatively 
prove fraud under S. 92, Proviso 1, of the Evidence Act. 


“When the case came back before the learned Subordinate Judge no 
further evidence was called. The result was that the learned Subordinate 


Judge dealt with the case on exactly the same materials which were before 
Mr. Mohile at the first trfal. 


“Now at the first trial fraud was not one of the issues in the case. 
Fraud was not alleged. There was no evidence whatever to prove that the 
plaintiff had fraudulently induced the 1st defendant to execute these documents 
misrepresenting them to be mortgages when they were as a matter of fact sale- 
deeds, The 1st defendant haf executed these documents. They are on the 
face of them sale-deeds, and unless he could make use of S. 92, proviso 1, he 
cannot be allowed to prove that they are documents of a different description 
to what they purport to be on the face of them. The evidence which satisfied 
Mr. Mobile that the documents should be looked upon as mortgages is not 
sufficient to enable the rst defendant to succeed. What Mr. Mohile said was 
that although the oral evidence was entirely worthless to show that the transac- 
tions were to be given effect to as mortgages, still there were other circumstances 
which forced him to hold that defendant No. 1 wanted to treat them as mort- 
gages. ‘That is not sufficient to enable the rst defendant to succeed. He may 
try to show that he wanted to treat them as mortgages, but he cannot, if he only 
does that, ask the Court to hold that these documents should be given effect to 
as mortgages. Therefore the 1st defendant has failed to prove what he was 
bound to prove, if he wished to succeed, against the plaintiffs claim as pur- 
chaser under the sale-deeds referred to in the plaint. It follows that the 
appeal must be allowed. The plaintiff must be put in possession, There 
should be an enquiry in the lower Court as to mesne profits, The plaintiff is 
entitled to his costs throughout.” 


Defendant No. 2 appealed to His Majesty in Council. 


Raikes for appellant Both under the Deccan Agricul- 
turists’ Relief Act and otherwise, it lay on the second respond- 
ent to prove the sale to him, and he has not done it. If and 
so far as it lay upon the first respondent or the appellant to 
prove that the first respondent executed the deeds sued on in 
the belief that they were deeds of mortgage, and not of sale, 
they have in fact proved it. An affirmative finding on the 
third issue followed of necessity from the afhrmative findings 
on the first two issues tried by Mr. Mohile. The High Court 
erred in thinking that the case in the Subordinate Judge’s 
Court was not put under S. 10-A of the Deccan Agriculturists 
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Act ; and even if the case had not been so put, the learned 
Judges should have dealt with the case under that enactment. 
On the evidence, the sale-deeds did not record the real agree- 
ment between the parties, and were not the acts of the first 
respondent if and so far as they were, they were induced by 
untrue representations of the second respondent. ‘The deci- 
sions of each of the Subordinate Judges were right, but the 
first Subordinate Judge (Mr. Mohile) erred in rejecting the 
oral evidence, and should have accepted it. 

Parikh for second respondent was not called on. 

The first respondent was not represented. 

13th May, 1924. The Judgment of the Board was 
delivered by 


Lorp DUNEDIN :_In this case the first respondent, the 
owner of certain separate parcels of Ind, entered into an agree- 
ment to sell those lands on 2nd October, 1913, to the appel- 
lant. He did not at the time follow that up by an actual 
sale, and on the 27th October, 1913, he sold the same lands 
to the second respondent by two sale deeds. Following upon 
that he also made a conveyance on the 6th November, 1913, 
in virtue of the first agreement. In the attestation which has 
to be appended at registration the vendor in respect of the 
sales of the 27th October, 1913, made a statement that he 
had signed the documents in question not as sales, but as mort- 
gage deeds. Priority of time is in favour of the two sales which 
happened upon 27th October, and they, therefore, must be got 
rid of, and the way in which the defendant, whose transferee 
had got into possession, endeavoured to get rid of them was to 
asseverate that when he appended his signature to the two sale 
deeds on 27th October he was so drunk that.he did not know 
what he was about. He went to proof upon that allegation, 
and that statement has been held to be untrue. It was also 
open to. him to make the case that whereas he in fact signed 
sale deeds it had been represented by the other party that what 
he was really signing were mortgage deeds, in which case he 
would have been entitled to be relieved against this fraudulent 
act. At the trial as originally conducted he really gave no evi- 
dence as to any representation of that sort ; but entirely con- 
fined himself to this allegation about his state of utter drunken- 
ness, and accordingly all the evidence that was left was that 
there was in fact an antecedent agreement to sell ; there was a 
certain conversation antecedent to the deeds of sale, in which he 
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proposed to mortgage, and then there was what may be called 
a blank as to what happened at the actual transaction. Not- 
withstanding that, the learned Judge in the Court of first in- 
stance gave judgment in favour of there being no proper tran- 
saction of sale. The case then went on appeal to the High 
Court, and the High Court, feeling that the true matter had 
not been enquired into, sent it down again and put upon the de- 
fendant the necessity of showing that his signature to these two 
sale deeds had been obtained under a misrepresentation. He 
led no further evidence and the case was then heard by a 
second Judge, who repeated the judgment. The second Judge 
seems to have gone upon the view that inasmuch as the vendor 
had said in his attestation as to his signature that he had signed 
mortgage deeds and not sale deeds, that showed the impression 
that he was under, and itfmust be inferred that that impression 
had been induced by the action of the other party. The High 
Court reversed. It is impossible for their Lordships to draw 
such an inference as was drawn by the trial Judge, and their 
Lordships, therefore, think that it is quite clear that the case 
here is not made out, and they will humbly advise His Majesty 
that the appeal should be dismissed with costs. 


Solicitor for appellant : E. Dalgado. 
Solicitors for respondents T. L. Wilson and Co. 
A. de M. Appeal dismissed. 


PRIVY COUNCIL. 
PRESENT :_.LorRD SHAW, LoRD BLANESBURGH, AND 
Mr. AMEER ALI. 
(On Appeal from the High Court of Judicature at Fort 
William, Bengal.) 
Jagatput Singh Dugar alias 
Kalidas Dugar Appellant* (Defendant) 
v 


Puran Chand Nahatta and another Respondents (PIfs.). 


Compromise—Binding character—Consensus ad idem—Necessity —Interposi- 
tion of third party to fix amount—Conclusive or leading element in contributing 
te compromise—Parties not ad idem as to—Effect—Legal Practitioner—Counsel— 
Compromise by—Power ef—Compremise leaving amount te which client is 
entitled te be fixed by Counsel fer ether stde—Express authority fer—Necessity. 

A suit, which had been heard for two days, was, on the representation of 
Counsel on both sides that it was likely to be settled, passed over. Later in 


* P C Appeal No, 113 of 1923. oth May, 1924. 
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the day counsel for the defendant stated that the case was settled and that 
the terms would be put in later. What happened was that counsel for both 
parties left the amount to which the plaintiff was entitled to be fixed by Mr. 
C, the leading counsel for the defendant. Mr. C mentioned a certain sum, but, 
on plaintiff being informed of it, he repudiated the suggestion that Mr. C’s 
opinion was final, 


On an application by the defendant asking that the terms of settlement 
arrived at might be recorded and decrée passed in accordance therewith, the 
question arose whether the parties to the compromise were truly ad litem. 


. Held, that though the impression upon the minds of counsel for both parties 
was that the settlement had been achieved, yet in foint of fact there was a 
misapprehension as to the exact ambit of the terms of that agreement, that, 
as the defendant's counsel was under the impression that Mr. C’s interposition 
was merely to be accepted as a leading and predominant element in contributing 


to the compromise, while the plaintiff” counsel thought that it was to be con- 


clusive, the parties were not ad idem in connegtion with the compromise, and 
that the same had thus failed as a settlement of the suit between the parties. 


Semble : Express authority on the part of counsel from his client is neces- 
sary to entitle counsel to commit the fortunes of his client to the determination 
of the counsel for the other side. 


Appeal from a judgment and decree of the High Court 
(Appellate Jurisdiction) of the 22nd November, 1922, which 
reversed a judgment and decree of the said High Court 
(Original Jurisdiction), dated the 28th June, 1922. 


The respondents instituted a suit on the 30th June, 19f7 
against the appellant in the High Court to recover Rs. 25,000, 
money alleged to have been paid by their father (Indra Chand 
Nahatta who had been excommunicated from the Jain com- 
munity by his caste-people on account of his visit to Europe) 
to the appellant, the consideration for‘it (viz. re-admission into 
the community) having wholly failed, the appellant, by his 
written statement filed on the 29th August, 1917, pleaded inter 
alia that he had not received the money. Issues were framed, 
and the case was partly heard before the High Court (Original 
Civil- Jurisdiction) on the 20th and 21st June, 1922 before 
Pearson, J. On the 22nd June, 1922, an application was made 
for an adjournment to enable the parties to settle. Negotia- 
tions took place between Counsel representing the parties (Mr. 
H. D. Bose-for appellant, Mr. B. L. Mitter for respondents), 
whereby the appellant’s Counsel alleged the whole suit was 
to be adjusted by the appellant paying the respondents 
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PC Rs. 5,000, whereas the respondents’ Counsel denied there was 
ae any concluded agreement or compromise. 
: 
T The “ Minutes of Proceedings ” were as follows :— 
Nahatta. 


“ PRESENT :-—-T HE Hon’sLE Mr. Justice PEARSON. 
“gand June, 1922. 
“Puran Chand Nahatta and another «~. Jagatput Singh Dugar. 
“Mr. B. L. Mitter :—says the case may be settled and asks for adjourn- 
ment. 

“ Mr. H. D. Bose :-—Consents. 

“The Court —Ptss it over. 

“Mr. B. L. Mitter :—says case is settled and that the terms will be put 


in later. 
“The Court —Very well.” 
The appellant on te 26th June, 1922 filed the following 


petition praying the Court to record the alleged settlement in 
accordance with O. 23, R. 3 of the Civil Procedure Code :— 


ti To 
“Tue Hon’ste Sm LAncELoT SANDERSON, Kt, K. C., Chief Justice, 
AND 
“His COMPANIONS JUSTICE8 OF THE 8AID COURT. 
‘THE HUMBLE PETITION OF THE DEFENDANT ABOVENAMED 
“ SHEWETH : 


“x, That this suit came on for hearing before the Hon’ble Mr. Justice 
Pearson on the 2oth of June, 1922 when it was heard for the whole day. 


“3, That the hearing of the suit continued for the whole day on the 
21st of June, 1922, and the defendant’s senior counsel, Mr. A. N. Chaudhuri, was 
pot present on that day after the mid-day adjournment. 


“3, That at the close of the hearing on that date it was discussed by 
and between Mr. H. D. Bose, the senior counsel for the plaintiff, and Mr. B. L. 
Mitter for the defendant that this suit should be settled and both parties should 
abide by such terms of settlement as Mr. A. N. Chaudhuri should deem fit. 


“4, That on the 22nd June, 1922, Mr. H. D. Bose and Mr. B. L. Mitter 
appeared before the Court, and on the case being called on, informed the Court 
that there was every chance of the case being settled and asked for an adjourn- 
ment as will appear from the Minutes of the Court hereunder given. 

“Mr. B. L, Mitter—says that this suit may be settled and asked for 
an adjournment. 
“Mn H. D. Bose—consents. 
“ The Court—Pass it over.” 
; “s. That thereafter on the same day it was agreed by and between 
‘Mr. H. D. Bose ‘and Mr. B. L. Mitter that this suit be settled on such terms 
‘as Mr. A. N. Chaudhuri would fix. 


PART Iv.| THE MADRAS LAW JOURNAL REPORTS. 139 


“6. That thereafter on the same day after the mid-day adjournment 
Mr. H. D. Bose and Mr. B. L, Mitter appeared and informed the Court that 
the case had been settled and the terms would be put in later as will appear 
from the Minutes of the Court hereunder given : 


‘Mr. B. L. Mitter—says that the case is settled and the terms will 
be put in later. 


“The Court—Very well.’ 


“7, Mr. A. N. Chaudhuri decided that there should be a decree in 
favour of the plaintiff for Ra 5,000 with costs on Scale No. II, and on the morn- 
ing of the 23rd June instant at about 10-45 A. M. he informed Mr. H. D. Bose 
and Mr. B. L. Mitter what his decision was. 


o 
“ 8. That I am informed by my solicitors that on the terms being 
communicated by Mr. H. D. Bose through the plaintiffs solicitor Mr. A. C. Bose 
to the plaintifs representative they resiled from the agreement arrived at and 
refused to have a decree as aforesaid. 


“o. That under the circumstances y petitioner is advised and he 


submits that there was a valid and binding adjustment of thie case and your 
petitioner is entitled to have such settlement recorded. 


“Your petitioner therefore humbly prays your Lordship for an order 
that the above settlement may be recorded and a decree made in terms thereof. 


“ And your petitioner, as in duty bound, shall every pray 
“Dutr AND SEN, 
“ Defendants Attorneys. 


“I, Jagatput Singh Dugar, the petitioner above-named, do declare that 
the matters and facts stated in paragraphs 1 to 9 in the foregoing petition are 
true to my knowledge. 

JAGATPUT SINGH. 


“Solemnly affirmed by the said Jagatput Singh Dugar at the Court- 
House in Calcutta this 26th day of June, 1922, before me. 
“J. MITRA, 


Commissioner, ” 


This was opposed by the respondents, who, on the 27th 
June, 1922, filed an affidavit in reply as follows ~— 


“T, Puran Chand Samsukha, the manager of the plaintiffs abovenamed, 
residing at No. 47, Khongraputty Street in the town of Calcutta, solemnly affirm 
and say as follows — 


“yz, That I have read and understood the petition of the defendant 
filed herein. I was attending Court during the hearing of the suit and also 
instructing my legal advisers in connection therewith. 


“4. That -vhatever discussions there were between the counsel about 
negotiations for a settlement the same were strictly without prejudice and Mr. 
H. D. Bose was never instructed to consent to any figure whatsoever named by 
Mr. A. N. Chaudhuri. I would not have entered into any discussions which 
were had without prejudice, but I am compelled to do so by the dishonourable 
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conduct of the applicant in referring to them. ‘The negotiations were started 
by Mr. B. L. Mitter telling Mr. H. D. Bose that he, Mr Mitter, did not believe 
in’a single word of his client’s case and he would like to have the- matter 
settled. Mr. H. D. Bose to avoid a protracted and costly trial suggested that 
half the claim may be decreed. 


“3, I do not admit the allegation contained in paragraph 5 of the 
petition and I state as the fact is that I always understood that no figure could 
be settled between the parties without the approval of Mr. H. D. Bose. 


“4, It is not true as a fact that the case was settled between the parties, 
and J have been further advised that in the circumstances of the case there 
could not be a valid settlement capable of being recorded in Court. I have 
also been advised that thére is neither a valid submission nor a valid award 
or adjustment and the application which is directed to gain time should be 
dismissed with costs. 


“ PURAN CHAND SAMSUKHA. 


“Solemnly affirmed by Puran Chand Samsukha at the High Court, 
Calcutta, this 27th day of June, &922 before me. 


“J. MITRA, 
Commisstomer.” 


On the 28th June, 1922, the application came on for 
hearing, and the following Minutes of Proceedings were 
recorded -_ 


“ Sir B. C. Mitter for the defendant :—applies to have a settlement re- 
corded, 


“ Messrs Sarkar and H. D. Bose for plaintiff—oppose the application. 

“Mr, Bose files affidavit and mentions that he will not rely on 
paragraph 2 of his affidavit and says that was drafted 
under misapprehension as no such conversation took place. 


“ Mr. Bose :—says there is no dispute as to facts but the question is 
whether there has been a settlement having regard to O. 23, 
R. 3. The question of amount was left to Mr. Chaudhuri ; 
we did not say that we would abide by what Mr. Chaudhuri 
would decide. Mr. Chaudhuri was not appointed an 
arbitrator and could not be. There was an attempt to 
settle the suit. 


“ Mr. Bose :—says he is not relying on his affidavit. Mr. Chaudhuri 

had-a predominant voice in the settlement. There were 

mere negotiations for settlement. Mr. Chaudhuri mentioned 

certain amount to which my client could not agree. Mr. 

Chaudhuri said the plaintiff ought to be satisfied with the 

amount he méntioned. ‘That was not a decision by him. 

That was merely a negotiation, Mr. Chaudhuri having 
predominating voice. 


“ Sir B. C. Mitter—admits that Mr. Chaudhuri was not an arbitrator. 
“ Mr. Bose :—says the circumstdnces must be considered. Mr. Chau- 
dhuri was in the case and, without suggesting anything 
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against him, (his) position could not be that of an umpire. Pw. 
Any figure which he approved or suggested was by way of Jagarput 
negotiation. Singh 
‘a . . i v. 
“Sur B. C. Mitter :—says Mr. Bose -does not deny facts of my afidavit Boma Chani 
and says the question of amount was left to Mr. Chaudhuri Nahatta. 


as Mr. Bose admits. 
“The Court -—delivers judgment.” 


Pearson, J. then delivered Judgment (as under) decree- 
ing that the appellant should pay the respondents Rs. 5,000 and 
costs of the suit to be taxed under Scale II (ordinary causes), 
and that the respondents should pay thee appellant his costs 
(to be taxed) of and incidental to the said application :— 


“This is an application asking that the terms of settlement arrived at in 
the suit may be recorded and decree passed in accordance with them. ‘The facts 
are stated in the petition of the defendant Jagatput Singh and those facts are 
not disputed. On the other hand, the statements made in paragraph 2 of the 
affidavit in opposition are not relied upon, as it is stated by the Counsel for the 
plaintiff that they were made under a misapprehension, The evidence in the 
suit was taken for two days, and at the close of the and day it was suggested that 
the case might be settled. ‘On the following day, after a short adjournment to 
enable a settlement to be arrived at, it was represented to me that the cade had 
been settled between the parties and that the only question outstanding was as 
regards the amount to be paid and that as regards that the parties had left it 
in the hands of one of the Counsel for the defendant, Mr. A. N. Chaudhuri. 


Mr. Chaudhuri accordingly fixed the sum of Ra 5,000 as the amount to be paid 
with costs on Scale No. 2. 


“Tt is said the plaintiff did not accept this amount and it is now contend- 
ed that he is not bound by the settlement. He says if it was an arbitration, no 
appropriate proceedings were taken ; and if it was not an arbitration, the matter 
Dever went beyond the stage of negotiation, in which Mr. A. N. Chaudhuri 
might be regarded as having’a predominating-voice ; in neither case is he bound. 
On the other hand, the defendant contends that the case was settled and all that 
happened was that both parties agreed to abide by the sum to be mentioned by 
Mr. Chaudhuri, and he having mentioned the figure the suit was settled. There 
was no question of arbitration, as no procedure for arbitration was adopted or 
intended to be adopted, and no witnesses were heard. Mr. Chaudhuri was 
Counsel in the case, and both parties left to him as to what figure should be paid. 

“In these circumstances I am of opinion that the contention of the defendant is 
correct, that a settlement was completed upon the naming of the figure by 
Mr. Chaudhuri, and that the plaintiff is bound by the settlement. There will 
therefore be an order in terms of the prayer of the petition and the suit decreed 
for Rs. 5,000 in terms of the settlement. The defendants will get their costs 


of this application.” 
The respondents, on the 16th August, 1922, appealed, 
contending thter alia that 


“Inasmuch as the -appellants had never agreed to accept any figure to be 
mentioned by Mr, A. N, Chaudhuri and inasmuch as Mr. H. D. Bose had specific 


P, Ci 


Jagatput 
ote gh 


Puran "Chand 
Nahatta. 


142 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVI. 


instructions not to accept any figure less than half the claim in the suit, the 
alleged compromise was not binding on the appellants, and the said Court has 
erred in not holding the same. 


“The authority of Mr. A. N. Chaudhuri, whatever it was, could be and 
was withdrawn before any application was made for recording the terms.” 


On the 22nd November, 1922, the High Court in its 
appellate jurisdiction (Sanderson, C. J. and Richardson, J.) 
allowed the appeal, and set aside the Judgment of Pearson, J., 


remarking — 


“On the face of these minutes I cannot understand how it can be said 
that there was a concluded agreement that the parties would abide by the deci- 
sion of the learned Counsel Mr. Chaudhuri. It is to be remembered that the 
arrangement, whatever it was, was made by two learned Counsel, Mr. H. D. 
Bose on the one hand, and Mr. B. L. Mitter on the other ; and if Mr. H. D. 
Bose had in fact agreed that his client would abide by what Mr. Chaudhuri 
should decide, I cannot underftand how he could come into Court on the 28th 
June and state that what had happened was mere negotiation. It appears that 
he stated that “any figure which Mr. Chaudhuri approved or suggested was by 
way of negotiation.” I cannot help thinking that there must have been some 
misunderstanding. Mr. H. D. Bose and Mr. B. L. Mitter both occupy a high 
position at the Bar and are respected by all who know them. It seems to me 
impossible that Mr. Bose could have stated that what took place was mere nego- 
tiation, if he had made or had intended to make a definite and concluded agree- 
ment that his client would abide by Mr. Chaudhuri’s decision. 


“ My conclusion is confirmed by the improbabilities of the alleged arrange- 
ment. The plaintiff, represented by Mr. Bose, was claiming no less than a 
sum of Rs. 25,000 from the defendant ; the case had been heard for two days: 
Mr. Chaudhuri had taken an active part in the conduct of the defendant’s casc 
and had in fact cross-examined a witness ; and, yet, the respondent would have 
us believe that Mr. Bose, without the express consent of his client, submitted the 
whole of the plaintiffs claim to the decision of the learned Counsel who was 
acting for the defendant. If he had done so, I do not see how Mr. Bose could 
have used these words, “There were mere negotiations for settlement. Mr. 
Chaudhuri mentioned certain amount to which my client could not agree,” and 
“any figure which he approved or suggested was by way of negotiation.” I 
cannot help thinking that what Mr. Bose had in his mind was that as Mr. A. 
N. Chaudhuri was the leading Counsel for the defendant it was only natural 
that he should be consulted before the final figure was arrived at, but that it still 
remained open to his own client to express an opinion as to whether he would 
accept it or not. 


“In view of that conclusion it seems to me that it would be wrong to 
allow this alleged agreement to be recorded under O. 23, R. 3. To put it at 
the lowest, it is clear to me that there is an uncertainty as to what happened 
between the two learned Counsel and, if that be so, this is not an arrangement, 
which in my judgment, ought to be recorded under O. 23, R. 3. 

“In my judgment, therefore, this appeal ought to be allowed and the ae 
cision of the learned Judge that the alleged settlement should be recorded | and the 
suit decreed for Rs. 5,000 must be set aside, 


PART IV.] THE MADRAS LAW JOURNAL REPORTS. 143 


“The conclusion at which I have arrived renders it unnecessary for me 
to express any opinion upon the other point which was argued in this case, 
namely, that if there was a concluded agreement, it was an agreement to refer 
the matter to the arbitration of Mr. Chaudhuri: and if that be so, it was 
not a compromise or an agreement which could be recorded under O. 23, R. 3, 
having regard to the fact that the provisions relating to arbitration contained 
in the Second Schedule of the Civil Procedure Code had not been complied with. 
The learned Counsel put forward this argument relying upon Mr. Justice Ran- 
kin’s judgment in Amarchand Chamarta v. Banwari Lal Rakshit (1). 
It is not necessary for me to express any opinion upon 
that point; nor is it necessary to express any opinion on the last 
point, namely, whether the learned Counse] Mr. Bose who had 
implied authority to refer the matter to a learned Counsel, 
who was appearing on the opposite side. I agree with what Sir 
Benode Mitter said, viz., that this point does not appear to have been taken be- 
fore the learned Judge, and it might be necessary to have some evidence upon 
the point, if it were essential that we should express any opinion upon it. 


“I take this opportunity of repeating once more that learned Counsel will 
be well advised, when they are settling a case on behalf of their clients, to put 
the terms of settlement into writing and get those terms of settlement signed by 
their respective clients. If that be done, disputes of such a nature as that which 
we have had to-day will be avoided.” 


The appellant thereupon appealed to His Majesty in 
Council. 


Dunne, K. C. and Macaskie for appellant. 

De Gruyther, K. C. and Kyffin for respondents. 

gth May, 1924. The Judgment of the Board was deli- 
vered by 

Lord SHAW :—There are two interesting questions 
raised on this appeal. They will be taken in their logical 
order. 

The first has reference to the point of the authority of 
counsel to conclude this transaction of compromise of a pend- 
ing suit. It must be admitted that the compromise was of a 
somewhat singular character. One circumstance reflects the 
greatest credit upon the senior counsel for the defendant ın 
the case, because by that compromise he was elected by both 
parties as the person whose verdict would be taken either as 
final judgment, or, at least, for consideration, on the subject 
of the amount to be paid to the plaintiff in the action. 

Their Lordships are aware that the authority of counsel 
to compromise actions upon a general footing is not in question, 
under what: is known as “the mandate of wig and gown.” 


1. (1921) I L R 49 Cal 608, 
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But their Lordships are of opinion that the compromise dis- 
closed in these proceedings was of a highly exceptional, if not 
unique, character. And they incline to the view that it would 
have demanded the express authority on the part of counsel 
from his client to go the length that counsel here went. In 
point of fact, what happened was that the client upon one side 
had his fortunes committed by his counsel to the determination 
of the counsel for the other side, and, as stated, without any ex- 
press authority, to make a bargain of that character. Their 


‘Lordships, however, do not finally decide this point, although 


they have the doubts which have just been expressed. 


For, in the circumstances brought before them, their Lord- 
ships are confronted with the broad proposition made by the 
learned Chief Justice as,to the question of whether the parties 
to the compromise were truly ad idem. Thisis the second 
question in the appeal. 


The details need not be gone into, but unquestionably there 
are, on the records of the Court made by the officials, entries 
which show that the case was taken out of the list during the 
trial on the assertion made to the Court that the case was set- 
tled. Their Lordships are of opinion that both Mr. Mitter, the 
counsel who made the statement to that effect, and Mr. Bose, 
his opponent, were of opinion that it was settled. The ques- 
tion of terms was, however, raised ; and their Lordships are 
equally clearly of opinion that, although the impression upon 
the minds of both counsel was that the settlement had thus 
been achieved, yet in point of fact there was a misapprehension 
as to the exact ambit of the terms of that arrangement. It 
turned out that when Mr. Chaudhuri’s figure of Rs. 5,000 as 
a compromise of a claim for Rs. 25,000 was announced, 
Mr. Bose’s client repudiated any such proposal and declined to 
agree to it. Upon Mr. Bose being appealed to as to what 
had occurred, he admitted quite frankly that an arrangement 
was come to, but he was quite as frank and quite as emphatic 
that the arrangement was not to be conclusive, but that Mr. 
Chaudhuri’s interposition was merely to be accepted as a lead- 
ing and predominant element in contributing to the compromise 
of the action between the parties. 

In those circumstances this case is brought, and it was 


supported by an affidavit produced by Mr. Bose’s client. Their 
Lordships are of opinion that Mr. Bose’s conduct in regard to 
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that afhdavit was praiseworthy and worthy of the position of a 
leading counsel. He practically tore the afidavit up ; he 
would have nothing to do with placing reliance upon it. He 
has not thereby in any way weakened the force of the rest of 
his own testimony ; on the contrary, he has strengthened it. 
Their Lordships have with anxiety considered the position 
which he takes up, which was that he was not of opinion that a 
final and binding agreement which should commit his client to 
any sum or no sum, as fixed by Mr. Chaudhuri, had been come 
to. They are of opinion that the parties were not ad idem in 
connection with this compromise, and that*the compromise has 
thus failed as a settlement of the suit between the parties. The 
suit must proceed if the parties are so inclined, so that their 
rights may be judicially determined. But the judgment of 
the learned Chief Justice appears adequately to express the 
opinion in a dificult case which their Lordships have also 
reached ; and they will humbly advise His Majesty that the 
appeal should be disallowed, with costs. 


Solicitors for appellant J. J. Edwards and Co. 


Solicitors for respondents Downing, Middleton and 
Lewis. 


A. de M. Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT :__LorD SHAW, Lord PHILLIMORE, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


(On Appeal from the High Court of Judicature at Calcutta.) 


Banku Behari Dhur Defendant* 
v. 
J. C. Galstaun and another Plaintiffs. 


Pendor and purchaser—Agreement for purchase of mortgaged property— 
Breach of—Marketable title—Vendor’s duty to make out—Breach of—A greement 
—Construction—Penalty—Provision in agreement by way of—Contract Act, S. The 


G sued upon a mortgage executed in his favour by P, making B, a trustee 
appointed by P for the liquidation of his debts, P’s widow, and a number of 
puisne mortgagees parties to the suit The suit was compromised, and the 
agreement of compromise was incorporated in a decree. The material clauses 
of the agreement ran as follows :— 
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(e) That G will, at the request and by the direction of B, pay off the 
moneys due to other mortgagees not exceeding Rs 60,000 and the amount paid 
will be added to this mortgage claim and carry interest at 7 per cent. per 
annum with quarterly rests in account and the said G will not, under any cir- 
cumstances whatsoever, be able to call for or take any steps for realization 
thereof until the expiration of four years from the date hereof, 


(9) That the title should be accepted by G upon the said B making out 
a marketable title thereto and that the purchase should be completed within 
one month from the date hereof. If such purchase be not completed within 
the aforesaid period, then the interest on the part of the principal moneys 
secured by the said mortgage and further charges, namely, 2 lakhs and odd 
rupees, should cease to ryn and G shall be deemed to be the owner of the above 
premises subject to the charge and mortgage mentioned in cl. (2) as well as all 
existing encumbrances on the property herein and the whole of the said consi- 
deration money of 2 lakhs and odd rupees should ipso facto be set off against 
his claim under his mortgage and further charges. 


The date of the agreement was 28—4—1918, but the conveyance was ten- 
dered by G only on 31—5—1918, «% e, three days after the period of one 
month fixed by the agreement for the completion of the purchase. B refused 
to accept the conveyance on the ground that G was, under the terms of the 
agreement, bound to complete the purchase within one month from its date 
and had failed to carry it out; his contention being that G must consequently 
bear himself the burden of all outstanding encumbrances, and was not entitled 
to add them to his own security, which was to form the consideration for the 
re-conveyance. As a matter of fact, the delay in the completion of the pur- 
chase was due principally to the default of B, because he did not, amongst other 
things, make out a marketable title. 


Held that there was a duty imposed.on B in relation to the conveyance he 
had to execute in favour of G, that he was bound to make out a marketable 
title in respect of the property, that he, not having any steps to do so, was not 
in a position to ask for the enforcement of the provision in cl. (g) of the agree- 
ment, and that even if he had not been in default, and the provision in cl. (9) 
might be regarded as one in the nature of a penalty, he, not having made out 


any loss, was not entitled to refuse the conveyance tendered. 


Appeal from an order (11th December, 1918) of the 
High Court of Judicature at Fort William in Bengal (Appel- 
late Jurisdiction) varying an order of the same High Court 
(26th July, 1918) made in its Ordinary Original Civil 
Jurisdiction. 

De Gruyther, K.C., Ramsay and Kalimwallah for appel- 
lant. 

George Lowndes, K. C. and Dube for-respondents. 

roth April, 1922. The Judgment of their Lordships was 
deliyered by 


Mr. AMEER ALI :__This is an appeal from an order of 
the High Court of Calcutta, dated the 11th December, 1918, 
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which, with a variation as to costs, afarmed an order made by 
Mr. Justice Greaves in the exercise of the Ordinary Original 
Civil Jurisdiction of the Court, on the 26th July, 1918, in a 
matter which came before him upon an application arising out 
of a case to which reference will be made presently. 


It appears that a Hindu inhabitant of Calcutta, named 
Nanda Lal Mullick, who died on the 22nd February, 1891, 
owned considerable house property in that city. He left sur- 
viving him a widow and an adopted son, Prem Lal Mullick. 
The estate of Nanda Lal Mullick appears to have been, at the 
time of his death, burdened with debts, which increased in the 
hands of Prem Lal Mullick. ln order to save the property 
from sale in execution of decrees, Prem Lal, with the consent 
of the Administrator-General, executed, on the 2nd October, 
1895, a document by which he conveyed his entire estate in- 
herited by him from Nanda Lal Mullick to the present appel- 
tant, Banku Behari Dhur, as trustee for the liquidation of his 
debts. Prem Lal died intestate on the 20th March, 1907, 
leaving a widow, Srimati Radharani Dasi. 


In order to liquidate the debts of the deceased Prem Lal 
Mullick, and other liabilities on the estate, Banku Behari Dhur 
had, in conjunction with Prem Lal, who was then alive; obtain- 
ed considerable sums of money from the respondent, Galstaun, 
on three mortgages in respect of several"properties owned by 
‘Prem Lal Mullick, among them being-21, Strand Road, to 
‘which the present dispute relates. On the 26th June, 1915, 
Galstaun brought a suit in the High Court of Calcutta upon the 
several mortgages held by him for the usual mortgage’ decree. 


Beside Banku Behari Dhur, the trustee aforesaid, Srimati 
Radharani Dasi, the widow of Prem Lal, as the heiress of her 
‘husband, was made a party along with a.number of puisne 
mortgagees. One of these puisne mortgagees was a lady 


named Madhab Mohini Dasi. 


_ This suit was compromised, and the agreement of compro- 
mise was incorporated in the decree which was made by Mr. 
-Justice Greaves in the High Court in its Ordinary Original 
Civil Jurisdiction, on the rst May, 1918. The terms of the 
agreement material to this judgment are as follows -_ 

“(e) That Mr. Galstaun will, at the request and by the direction of 
Babu Banku Behari Dhur, pay off the moneys due to other mortgagees not ex- 


ceeding Rs 60,000 and the amount paid will be added to this mortgage claim 
and carry interest at 7 per cent. per annum with quarterly rests in account ‘and 
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the said Mr. Galstaun will not, under any circumstances whatsoever, be able 
to call for or take any steps for realisation thereof until the expiration of four 
years from the date hereof. 


“(g) That the title should be accepted by Mr. Galstaun upon the 
said Babu Banku Behari Dhur making out a marketable title thereto and that 
the purchase should be completed within one month from the date hereof. If 
such purchase be not completed within the aforesaid period, then the interest 
on the part of the principal moneys secured by the said mortgage and further 
charges, namely, Rs 2,90,c00 should cease to run and Mr. Galstaun shall be 
deemed to be the owner of the above premises subject to the charge and mort- 
gage mentioned in cl. (a) as well as all existing encumbrances on the property 
herein and the whole ofethe said consideration money of Rs 2,90,000 should 
ipso facto be set off against his claims under his mortgage and further charges.” 

Madhab Mohini Dasi, the puisne mortgagee referred to 
above, appears to have made some delay in furnishing an ac- 
count of her claim, and when the money was tendered to her 
by the plaintiff, on behalf of Banku Behari Dhur, in the terms 
oí the decree, she refused to accept it, making the delay the 
reason of her refusal. The matter had to go before the 
Court, and the learned Judge had to make a peremptory order 
directing that what was due to her should be paid within one 
week from the date of his order in certain shape set out there- 
in, and that, on her failure to accept the payment, the money 
due should be paid into Court to the credit of the suit, and the 
Registrar should thereupon approve of the re-conveyance on 
her behalf. Thereafter Mr. Galstaun tendered to Banku 
Behari Dhur, the appellant, the conveyance in respect of 
21, Strand Road, in the terms of the agreement embodied in 
the decree in the mortgage suit. The date of the 
agreement was the 28th April, 1918, and it was provided under 
the agreement that the purchase by Mr. Galstaun should be 
completed “ within one month from the date hereof.” The 
conveyance was apparently tendered by Mr. Galstaun three 
days later, viz., on the 31st May, 1918. It was in the usual 
form, but Banku Behari Dhur refused to accept it on the 
ground that Mr. Galstaun was, under the terms of the agree- 
ment, bound to complete the purchase within one month from 
its date and had failed to carry it out; his contention being that 
Galstaun must consequently bear himself the burden of all out- 
standing incumbrances, and was not entitled to add them to his 
own security, which was to form the consideration for the 
conveyance. 

On the objection of Banku Behari Dhur to accept the con- 
veyance as tendered by Mr. Galstaun, the matter had to go 
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again before Mr. Justice Greaves, and he came to the conclu- P. C. 
sion that the delay in the completion of the purchase was due Bebari Dhur 
principally to the default of the appellant himself ; that, as a : 


: i : Galetaun. 
matter of fact, he did not deliver copies of the mortgages to — 

l ; Mr. 
the respondent, and did not make out a marketable title ; that a 


is, that he did not send to the mortgagee (Galstaun) copies 
of the mortgages upon the properties other than the mortgages 
in his favour, which were with him ; that he did not send or 
cause to be sent within one month from the date of the settle- 
ment, account of the dues to the several subsequent mortgagees; 
and that he did not arrange for proper re-conveyance being 


executed and registered by the mortgagees on receipt of their 
actual claims. It also appears that he did not take proper 
steps to expedite the re-conveyance from Madhab Mohini Dasi. 
The learned Judge accordingly considered that the respondent 
was not in default in respect of the delay in tendering the con- 
veyance under the terms of the settlement as embodied in the 
decree, and he accordingly overruled the objection of Banku 
Behari Dhur, and directed that he and Radharani Dasi were 
to execute it in the form tendered by Galstaun, omitting all 
reference to cl. (g), within a week from the date of his order. 
Banku Behari Dhur preferred an appeal to the High Court 
from the order of the learned Judge sitting on the Original 
Side of the Court, and the learned Chief Justice and Mr. Jus- 
tice Woodroffe, who heard the appeal, came to the conclusion 
that Galstaun was actually in default ; but they were also of 
opinion that the provision in cl. (g) relating to his default was 
by way of penalty, and that as, under S. 74 of the Contract 
Act, it was not established that he had suffered any loss from 
the delay in the actual tender, Banku Behari was not entitled 
to any relief on account of Galstaun’s default. They accord- 
ingly affirmed the order of Mr. Justice Greaves in so far as 
the execution of the conveyance was concerned, but varied his 
order relating to costs, and made Galstaun liable for all the 
costs incurred in the course of the proceedings. Banku Behari 
Dhur has now appealed to His Majesty in Council, and his 
contention is that as Galstaun has been found to be in default, 
he must be held subject to the condition embodied in cl. (g) 
of the terms of settlement and ought to bear himself the bur- 
den of whatever charges or encumbrances may be outstanding 
in respect of the property in question, vix., 21, Strand Road, 
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Their Lordships, after having fully heard counsel in sup- 
port of Banku Behari’s contention, are of opinion that the 
position taken up by him is wholly untenable. They agree 


with Mr. Justice Greaves that there was a duty imposed on 
him in relation to the conveyance he had to execute in favour 


of Galstaun ; that he was bound to make out a marketable title 
in respect of the property, and, as the learned Judge points 
out, he did not take any steps to do so ; and that consequently 
he is not in a position to ask for the enforcement of the provi- 
sion on which he takes his stand‘in cl. (g). Further, their 
Lordships think that even if he had not been in default, and 


the provision in cl. (g) might be regarded as one in the naturc 


-of a penalty, he has not made out any loss__as the Appellate 


Court find__and is, therefore, not entitled to refuse the con- 
veyance tendered. 


Their Lordships are, therefore, of opinion that this ap- 
peal should be dismissed with costs, and that the order of the 
High Court’ on appeal should be varied by striking out the 
order as to costs, and that in respect of costs the order of the 
first Judge should be restored. And their Lordships will 
humbly advise His Majesty accordingly. 


Solicitors for the appellant : Watkins and Hunter. 
Solicitors for the respondents: Barrow, Rogers and Nevill. 
Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT :— MR. Justice RAMESAM AND MR. JUSTICE 
JACKSON. 


Esufali Mahammedbhoy Allibhoy and 
others A ppellants* (Plaintiffs) 
v. 
A. K. Thaha Ummal and others Respondents (De- 
fendants 2 to 6). 
Bill of Lading—Exemption clause—Perils of the sea—Burden of proof— 
Negligence—W hat amounts to—Damage by sea water—Ltability for. 


When a Bill of Lading contains the usual exemption clause as regards the 
liability for acts of God, King’s enemies and the perils of the sea, in a suit by 
the consignee for damages for loss of goods, etc., the defendant ship-owner must 


*Appeal No. 63 of 1921. 24th January, 1924, 
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plead and prove “ perils of the sea” if that is his defence. If he makes out a 
prima facte case, plaintiff can rebut it by proving negligence on the part of the 
defendant. 


In deciding what amounts to négligence, the mere fact that the accident 
might have been avoided by greater foresight does not make it negligence. If 
reasonable care is taken, the perils of the sea while not including the effects of 
mere ordinary wear and tear will include the consequences of any kind of 
accident ending in damage by sea water. 


Appeal against the decree of the Court of the Subordinate 
Judge‘of Tuticorin in O. S. No. 6 of 1918. 


T. R. Venkatrama Sastri and K.S.Sankara Aiyar for 
appellants. 


S. Srinivasa Iyengar and K. F. Sesha Iyengar for respon- 
dents. 


K. R. Rangaswami Iyengar for tst and 4th respondents. 
The Judgment of the Court was delivered by 


RAMESAM, J. :— This is a suit for damages to plaintiffs’ 
goods consigned on defendants’ schooner, Sahul Hameed. 
The schooner left Colombo on 25th August, 1917 and arrived 
at Tuticorin on 28th August with 250 cases of safety matches 
entrusted by plaintiff to the Master. The goods were landed 
on the 30th in a damaged condition. On a certificate of sur- 
vey (Ex. C) by the Secretary of the Local Chamber of Com- 
merce, the goods were sold by auction on 30__10__17 (Ex. G) 
and realized Rs. 3,142 (Ex. D). The market value is 
alleged to be Rs. 31,750. The suit is for the difference. 


Ex. II is the bill of lading issued by the defendant’s agent. 
It contains the usual exemption clause—“ The act of God, 
King’s enemies, fire and all and every other dangers, accidents 
of the seas, rivers and navigation of whatever nature or kind 
soever excepted." Though there has been considerable 
argument on the question of burden of proof and several cases 
have been cited before us, the matter seems to be clearly settled 
in the present state of authorities. It-is for the defendant to 
‘plead and prove ‘perils of the sea.’ If he makes out a 
prima facie case, the plaintiff can rebut it by proving defendant's 
negligence (see the Judgment of the Court of Appeal in the 
Glendanoch, 1894, p. 226). Esher, M. R., at p. 232, explains 
certain expressions of Lord Herschell in The Xantho (1). See 
also The Norway (2), Scrutton on Charter Parties (1oth 








m 12 AC 508. -a 3 Moo PCN 8 245: 16 E R 92, 
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Edition), Art. 79, Note 1 and Art. 83, Note at page 298, 
Carver on Carriage by Sca, S. 87. 

We have therefore to sec, what the facts alleged and 
proved are. The defendants claim that the damage to the 
goods was on account of peril of sea, i. e., that there was a 
strong wind on the night of the 29th and the ship was driven 
away from the place where she anchored at first towards the 
south. The wind then changed its direction with the result 
that the schooner swung round and sat on her anchor causing 
a hole on her part side. The vessel stranded and at 6 A. M. 
there was 5 feet of water inthe hold. The cases of safety- 
matches were damaged by the sea water. ‘The plaintiff denies 
any change in the position of the ship and alleges negligence 
on the part of the Master in anchoring in shallow water. 

The learned Judge then discusses the evidence in the case. 

The next question is whether the facts so proved amount 
to a peril of the sea. If the vessel had anchored from the 
beginning in 7 feet of water one may say it was sheer careless- 
ness but on the facts proved it cannot be described as negli- 
gence. It may be that if the vessel had anchored in deeper 
water, further off towards the east, it would not have stranded 
even if it drifted towards the south on account of the wind. 
The mere fact that the accident might have been avoided by 
greater foresight does not make it negligence. The difference 
between ordinary perils and extraordinary perils suggested in 
Story on Bailments (S. 512) has not been accepted by the 
authorities (Carver, S. 87). The loss need not be extraordi- 
nary in the sense that the cause must be uncommon. It is true 
that negligence does not save the defendants’ liability [ Willis, 
J., in Grildv.General Iron Screw Collier Co.(3) ].But if reason- 
able care is taken, the perils of the sea while not including the 
effects of mere ordinary wear and tear, will include the con- 
sequences of any kind of accident ending in damage by sea 
water [Abbot on Merchant Shipping, p. 612, citing Fletcher v. 
Inglis (4), Scrutton, Art. 83, Corcoran-Gurney (5), Laurie v. 
Douglas (6), The Thrunscoe (7), The Catharine Chal- 
mers (8), Bishop v. Pentland (9), where a rope broke, 


Merchants Trading Co. v. Universal Marine Co. (10) }. 


3 LR r C P 612. 


4. 2 B & Ald 315. 5 1IE& B456. 
6. 15 M & W 746. 7. (1897) P 301 at p. 304. 
8. 32 L T 847. 9 7B&C arg. 


10, Lys LJ 9 QB 581 at p. 596, 
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In Amies v. Stevens (11) a sudden gust of wind was 
held to make all the difference, On the question of what 1s 
a proximate cause, the latest decision in Loyland Shipping Co. 
v. Norwich Union Fire Insurance Soctety (12), especially the 
judgment of Lord Shaw of Dunfermline ‘may be referred. 


The appellants pointed out that while the other schooner 
had 3 or 4 anchors (P. W. 3), it does not appear that the 
suit schooner had more than one. I do not think this matters. 
She had 15 fathoms of cable (Ex. N). The crew had 
put out more chain to prevent the draggthg but without suc- 
cess (Ex. X). Some of the cases relied on by the learned 
vakil forthe appellants [Davis v. Garrett (13) and James 
Morrison and Co. v. Shaw Savil and Albion Co., Ltd. (14) } 
are cases of deviation. In Joseph Travers and Sons, Limited 
v. Cooper (15) clear negligence in leaving the barge unattend- 
ed at night was proved and then it was for the defendant to 
show that the loss was not caused by the negligence. Negli- 
gence was also proved in Price and Co. v. Union Lighterage 
Co.(16) and in In re Polemisand Furness, Withy and Co.(17). 
Steiurnan and Co. v. Angier Line (18) was a case of theft by 
the men in the ship’s service. The cases of City of Peking (19) 
and The President Lincoln (20) are cases of collusion and 
negligence where negligence was held to be the initial cause. 
In Leonards Carrying Co., Ltd. v. Asiatic Petroleum Co., 
Ltd. (21)the vessel was unseaworthy and the owners did not 
discharge the onus that lay on them. 


We think the defendants have not been guilty of negli- 
gence and have proved a peril of the sea. In view of this 
finding we have. not heard arguments on the question of 
damages. 


The appeal must be dismissed with costs. 


T. S. V. Appeal dismissed. 
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IN THE HicH COURT oF JUDICATURE AT MADRAS. 


PRESENT MR. JUSTICE PHILLIPS AND MR. JUSTICE 
ODGERS. 


Kalyani Pillai and others Appellants* ( Defendants- 
Respondents Nos. 7, 28, 29, 
35) 51, 53, 62, 64, 67, 74, 
81, 86, 97, 103, 106, 107, 
108, IIO, III, 113, 115, 116, 
117, 118, IIQ, 120, 122, 124, 

127, 129 and 133) 

v. 
Thiruvenkatasami Iyengar and 

another Respondents (Plaintiffs 7 and 9).- 
Privy Council—Appeal—Death of pariies—Representatives not impleaded— 


Effect of decree—Addition of such representatives—Limitation—Limitation Act, 
Art. 181. 


Notwithstanding the death of some of the respondents in an appeal to the 
Privy Council and the omission to bring on record their legal representatives, 
the decree of the Privy Council would be binding on the deceased respondents 
as if they were parties thereto. An application to bring on record their legal 
representatives for purposes of execution in the lower Court is governed by 
Art. 181 of the Limitation Act and the time runs from the date of the decree 
of the Privy Council. 


Appeal against the order, dated 1oth November, 1922, of 
the Court of the Subordinate Judge of Tanjore in E. P. 
No. 279 of 1905 in O. S. No. 4 of 1884 (Sub-Court, 
Kumbakonam ). 

T R. Ramachandra Aiyar and S. Srinivasa Atyar for 
appellants. 

V N. Venkatavaradachari for respondents. 

The Judgment of the Court was delivered by 

PHILLIPS, J. :__Objection is taken by appellants to the 
execution of a decree of the Privy Council. It is first con- 
tended that, as three of the respondents were dead when the 
appeal was heard and judgment was pronounced, the decree 
against them isa nullity. S. 23 of William IV, Ch. 41, how- 
ever, cures the defect in the judgment for it enacts that the 
order shall have full force and effect notwithstanding the death 
of any of the parties interested therein. Vide Deonandan 


Prasad Singh v. Janki Singh (1). The deceased respondents 
“A A O No, 61 of 1923. 12th February, 1924. 





r (1920) 5 P L'J 434. 
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must therefore be considered as parties to the decree notwith- 
standing their death before it was passed. 


It is next urged that the application to bring on record 
their legal representatives is barred by limitation, being made 
more than three years after their death ; but Art. 181 of 
the Limitation Act gives three years from the date when the 
right to apply accrued. The right to implead parties to a 
decree cannot arise until the decree is passed. This objection 
must therefore fail. 


The further argument that the Privy Council failed to 
consider another objection to the execution petition on -the 
score of limitation ignores the fact that the Privy Council 
decree orders execution to proceed and the executing Court 
cannot go behind the decree. 


The appeal is accordingly dismissed with costs. 
A. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ~_MR. JUSTICE KRISHNAN. 


Palani alias Thirumeni Thevan (minor) 
by next friend Pechi Ammal A ppellant* (Plaintif ) 


v. 
Sethu and others Respondents (Defendants 1 to 4). 


Evidence Act, S. 11a—Legitimacy—Presumptton—Conception during con- 
ttnuance of prior marniage—Birth after re-marriage. 


Where ‘at the time of conception of a child its mother had been lawfully 
married to 4. and subsequently on divorce, she married B. and the child was 
born within thdee months of the re-marriage, held that the child must be treatee 
as the legitimate offspring of B, in the absence of proof that B. had no access 
to the mother at the time when the child would have been begotten. 


S. 112 of the Evidence Act refers to the point of time of the birth of a 
child and not to the time of its conception as the deciding factor in a case of 
dirputed legitimacy. Nicholas v, Asphar, (1897) I L R 24 C 216, not followed. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Madura in A. S. No. 40 of 1920 (Ap- 
peal Suit No. 32 of 1920 on the file of the District Court of 
Madura), preferred against the decree of the Court of the 
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First Additional District Munsif of Madura in O. S. No. 124 
of 1919 (O. S. No. 23 of 1918 on the file of the Court of 
the Principal District Munsif of Madura). 


K. PV Krishnaswami Atyar for appellant. 


C. V. Ananthakrishna Aiyar, P. S. Narayanaswami Atyar 
and P. S. Ramachandra Atyar for respondents. 


The Court delivered the following 


JUDGMENT :_In this case an interesting question arises 
for decision regarding the legitimacy of the plaintiff. The 
plaintiff's mother, Pechi Ammal, was first married to one 
Subramania Thevan in September or October, 1903. That 
marriage, it is found, was dissolved in May or June, 1904, and 
then she married again one Thirumeni Thevan in June or July, 
1904. The plaintiff was born to her in September, 1904. 
These are the findings of fact by the lower Courts. 

The question that has to be decided is whether on these 
facts the plaintiff is to be treated as the legitimate son of 
Thirumeni Thevan and is entitled to a share of his properties 
as the District Munsif has held, or whether he is not the son 
of Thirumeni Thevan but the legitimate son of Subramania 
Thevan as the Subordinate Judge seems to consider. Pechi 
Ammal’s marriage with Subramania Thevan did not prove to 
bea happy one. Thirumeni Thevan seems to have conceived 
a great regard for her and was a rival for her affections from 
the very commencement. Subramania Thevan and _ Pechi 
Ammal seem to have quarrelled with each other and she left 
his protection, and there was a criminal case In which Subra- 
mania Thevan charged Thirumeni Thevan and others that his 
wife had been enticed away by Thirumeni Thevan for the pur- 
pose of illicit sexual intercourse with her. In that case how- 
éver the accused were discharged ; thereupon Subramania 
Thevan divorced his wife. The District Munsif has held 
that Thirumeni Thevan is really the father of the plaintiff and 
that he had access to Pechi at the time the child was begotten 
even though she was the wife of Subramania Thevan. He 
also refers to evidence which shows that Thirumeni Thevan 
treated the young boy as his own son till his death in April, 
1917. 

The question whether the plaintiff is to be treated as the 
legitimate son of Thirumeni Thevan or not seems to me to 
depend entirely upon the language of S. 112 of the Evidence 
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Act, which lays down the rule which really governs this case. 
That section says that “ the fact that a person is born during 
the continuance of a valid marriage between his mother and 
a.man ” (leaving out unnecessary words) “ shall be conclusive 
proof that he is the legitimate son of that man unless it can 
be shown that the parties to the marriage had no access to each 
other at any time when he could have been begotten.” In 
this case the plaintiff was born during the continuance of a 
valid marriage between his mother and Thirumeni Thevan. 
The section is very clear, and unless non-access of Thirumeni 
Thevan to her is proved at the time when the plaintiff would 
have been begotten, he must necessarily be treated as the legi- 
timate son of Thirumeni Thevan, for the section says that the 
fact of birth must be taken as conclusive proof of the son’s 
legitimacy. A married woman might have many paramours, 
but, the child born to her must be treated under S. 112 as the 
legitimate son of her husband, and the fact that she has para 
mours is of no account whatsoever unless her husband, if he 
disputes the paternity of the child, is able to show that he had 
no access to her at the time of conception. The fact that other 
people had also access is not material in considering the legiti- 
macy of the child. That is the rule framed by the Legislature 
in S. 112 and we must follow that rule in dealing with questions 
of legitimacy. The difficulty that arises in this case is from 
the fact that at the time conception must have taken place the 
plaintifs mother was the lawful wife of Subramania Thevan. 
The Subordinate Judge seems to think that because she was 
Subramania [hevan’s lawful wife it must necessarily be prc- 
sumed that Thirumeni Thevan had no access to her. I am 
not prepared to adopt such a presumption particularly in this 
case where the evidence points the other way, as the District 
Maunsif has clearly explained. There is absolutely no evidence 
as to non-access of Thirumeni Thevan at the time the child 
was begotten. Applying S. 112 the question raised in this 
case must be answered in favour of the Munsif’s view that the 
plaintiff is the legitimate son of Thirumeni Thevan. The 
mistake made by the Subordinate Judge is in failing to notice 
that S. 112 refers to the point of time of the birth of the child 
as the deciding factor and not to the time of the conception 
of that child. The point of time of the conception of the 
child has to be considered only to see whether the husband 
had not access to the mother. If he had access then the child 
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Palani that is born must be treated as the child of the father. <A 

Sethu. case Ingestre v. Attorney-General seems to have been recently 
decided in the same way in England where a question exactly 
similar to this arose. I have not been able to refer to the case 
itself, for it seems to have been reported only in The Times 
newspaper. But the case is referred to in a learned article 
in 30 Law Quarterly Review, which deals with this question. 
The conclusion which the writer of that article comes to is 
that the decision makes it clear that the rule in modern English 
Law is that birth in wedlock makes a child legitimate and the 
only ground for disputing its paternity is to show that the 
father had no access to the mother at the time the child was 
begotten, and no other exception is allowed. That seems to 
be clearly the English Law. S. 112 of the Evidence Act is 
really based upon the English rule, and its language clearly 
supports the view I am taking that the child born in wedlock 
should be treated as the child of the father who was then the 
husband of the mother unless it is shown that he had no access 
to the mother at the time of conception quite irrespective of 
the question whether the mother was a married woman or 
not. It is quite true that if the plaintiff had been born within 
280 days after the dissolution of the marriage of his mothe: 
with Subramania Thevan and if she had not been married by 
the time of his birth the section would have made him the legi- 
timate son of Subramania Thevan. But those are riot the 
facts here. The fact here is that the nother was married 
again before the child was born and applying the rule of S. 112 
we must necessarily hold that the child is the legitimate son of 
the second. husband. The rule may be somewhat artificial 
and may not always correspond with actualities in nature. But 
it is necessary to have a rule like this to avoid unnecessary 
disputes as to the legitimacy of children and the rule must be 
worked according to its terms. 


The Subordinate Judge has relied upon a case in Nicholas 
v. Asphar (1). There the learned Judge no doubt held-in 
somewhat similar circumstances that the child should be treat- 
ed as the legitimate child of the first husband during the sub- 
sistence of whose marriage the child was conceived. With 
very great respect to the learned Judge who tried the case it 
seems to me that he overlooks the exact language of S. 112 





— 


1. (1897) I L R 24 C 216, 
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when he says at page 222 that “ There is no evidence of want 
of access, and S. 112 of the Evidence Act, in the absence of 
such evidence, regards the presumption of legitimacy arising 
from conception during a valid subsisting marriage as conclu- 
sive.” In S. 112 there is no reference to conception in the 
first part of it. The presumption of legitimacy arises from 
birth and not from conception unless as already stated it can 
be shown by proof of non-access that conception could not have 
resulted from the connection of the husband with the wife. 


In the view I am taking I do not thmk the second point 
dealt with by the Subordinate Judge, that the child was the 
result of Pechi’s adulterous sexual intercourse with Thirumeni 
Thevan and therefore he is not entitled to inherit to him can 
be supported either, for the section excludes any such allegation 
or proof. ‘The section says-that I-should take it as conclusively 
proved that plaintiff is his legitimate son and the question whe- 
ther the original connection was adulterous or not does not 
arise. Treating the plaintiff as the legitimate son of Thiru- 
meni Thevan he is entitled to a share in his property. Con- 
sidering that Thirumeni Thevan was treating the plaintiff all 
along as his own son, and that he knew perfectly well when he 
married Pechi Ammal that she was a pregnant woman and yet 
took no objection himself to the parentage of the child and 
considering- that in all possibility Thirumeni Thevan is the real 
father of the child I am glad I have been able to arrive at a 
conclusion in favour of the plaintiff's right to inherit to him. 
The parties are Maravars ; and divorces and second marri- 
ages of women are quite common among them and a man 13 
allowed to marry more than one wife. There is thus no diff- 


culty of the second marriage with Thirumeni Thevan being: 


invalid or. illegal. 


The Subordinate Judge in paragraph 13 of his judgment 
states that since the law presumes chastity of a married woman 
it is impossible to hold that Thirumeni Thevan could have had 
access to Pechi Ammal. It seems to me that the latter state- 
ment of his goes too far. Whether there be a presumption 
or not, that a married woman 1s chaste, a presumption for 
which no authority has been quoted, it is clear that in the 
circumstances: of this case Pechi Ammal was not chaste. She 


seems to have had connection with Thirumeni Thevan while 


she was the wife of Subramania Thevan and that was probably 
the réason for her divorce. The question whether he had 
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palani access or had no access is a question to be decided on the evi- 
Sethu, dence and on the facts proved and not on any presumptions. 

It was suggested that I should call for a finding from the Sub- 

ordinate Judge on the question of Thirumeni’s access to Pechi, 

but in the state of evidence which has been fully discussed by 
the District Munsif I think his finding is correct and it is not 
necessary to send the case down for a fresh finding as I can 
myself find the fact under S. 103 of the Civil Procedure Code. 

There is good reason to find that he had access to the woman 

at the time the child was begotten. The decree of the lower 

appellate Court is reversed and that of the District Munsif is 
restored with costs here and in the lower appellate Court. 


A. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. Victor Murray Coutts TROTTER, 
Chief Justice AND Mr. JUSTICE WALLACE. 


The Commissioner of -Income-tax, Madras. Referring Officer* 


Vv. 
Nedungadi Bank, Ltd., Calicut, by its 
Secretary Respondent. 
Commis- Indian Irtcome-tax Act, S. 10, Sub-S. 2, Cl. (9)—Company—Profits— 
EELEE an Business allowanae—Tax on companies—Madras District Municipalities Act 


Madras (F of 1920), S. 92.. 


Sedaaa Tax on companies levied under S. 92 of the Madras District Municipalities 
Bank, oie Act (V of 1920) can be deducted as a business allowance under S. 10, Sub-S. 2, 
Callcut, 


Cl. (9) of the Indian Income-tax Act in calculating the profits of a company 
for purposes of income-tax. i 


Smith v. Lion Brewery Co., (1911) A C 150; Usher's Wiltshire Brewery, 
Ltd, v. Bruce, (1915) A C 433 relied on. 


Case stated under S. 66 (2) of the Income-tax Act by 
the Commissioner of Income-tax, Madras, for the decision of 
the question ‘‘ Whether the company’s tax levied under S. 92 
of the Madras District Municipalities Act V of 1920 must be 
deducted as a business allowance under S. 10 (2) of the In- 
come-tax Act ? ” 


The Government Pleader (C. V Anantakrishna ‘Atyar) 
on behalf of Government. 


R Ç No, 10 of 1923. 19th and 21st February and 21st March, 1924, 
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T. V Muthukrishna Aiyar and S. Chinnaswami for the 
respondent. 


The Court delivered the following 


JUDGMENT :— This is a reference under S. 66 (2) of the 
Income-tax Act, and the question for decision is whether tax 
on companies levied under S. 92 of the Madras District Muni- 
cipalities Act (V of 1920) may be deducted as a business al- 
lowance under S. 10 (2), Cl. 9 of the Income-tax Act. Ac- 
cording to S. 92 of the District Municipalities Act, under Noti- 
fication of the Chairman every company transacting business 
within the Municipality for profit shall pay a half-yearly tax 
known as “ Tax on companies ” on the scale shown in Sch. IV, 
provided it has transacted business for more than 60 days in 
the half-year. S. 16 of Schedule IV lays down the method of 
assessment, from which it is clear that the assessment is made 
on the paid-up capital of the company, although in certain cases 
if the Head Office or a Branch or Principal Office of the com- 
pany is not in the Municipality, and it ts able to show certain 
figures of gross income, the tax onthe paid-up capital is to 
some extent reduced. The penalty for non-payment of this 
tax is set out in S. 30 and subsequent sections of Sch. IV. It 
appears quite clear that this is a tax or a toll, not on profits or 
on income or on profession, since it is based not on the amount 
of profit or salary earned, but on the paid-up capital. [It is, 
therefore, in no sense an income or profession tax. It isa 
compulsory toll on such trading companies without which thev 
are not permitted to carry on their trade for more than 60 days 
in any half-year. It is not strictly a license fee, but it is 
nearer in analogy to that than it is to an income-tax. 


That being the nature of the tax or toll levied, the ques- 
tion is whether it is a species of expenditure (not being in the 
nature of capital expenditure), incurred solely for the purpose 
of earning profits or gains. It is clearly not in the nature of 
capital expenditure since it is not met out of capital and does 
not diminish the capital. Is it then an expenditure for any 
other purpose than for the purpose of earning profits or gains? 
We are of opinion that it is not. It is not a tax on profits or 
income but a necessary condition precedent to any earning of 
profits. It is an impost without paying which the firm cannot 
trade within the Municipality. 

Arguments ‘by analogy from the fact that income-tax may 
not be deducted in calculating the income assessable to Indian 
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income-tax are not of any help in this case_since this is in no 
sense an income-tax. The case quoted by the Government 
Pleader, viz., The Chief Commissioner of Income-tax, 
Madras v. The Eastern Extension Australasia and China 
Telegraphic Co., Ltd. (1) is therefore of no assistance. 
Another case quoted by him appears to us equally not in point. 
It is Ward and Co., Ltd. v. Commissioner of Taxes (2). 
There it was held that money spent by a brewery company in 
printing and distributing anti-prohibition literature was not 
“expenditure exclusively incurred in the production ot 
the assessable income” and therefore the company was 
not entitled to make the deduction, the ground of the 
decision being that such expenditure was not incurred in the 
production of the assessable income but was expended with a 
view to influencing public opinion against taking a step which 
would have partly destroyed the earning of profit. In the case 
in The Secretary of Board of Revenue v. Muntswamt Chetty 
and Son (3) a Bench of this Court to which one of us was a 
party, held that expenses for legal advice in a dispute between 
Government and the assessee regarding excess profits duty and 
in drawing up an income-tax return, could not be legitimately 
deducted. This case also does not seem to us to assist the deci- 
sion of the present case. The only useful case quoted before us 
are two English cases, Smith v. Lion Brewery Company (4), 
and Ushers Wiltshire Brewery, Ltd. v. Bruce (5) both of 
which support the assessee. These were cases decided under 
the English .Income-tax Act of 1842 where a phrase not dis- 
similar from the phrase which we are now seeking to interpret 
had to be interpreted, namely, “ Money wholly and exclusively 
laid out or expended for the purposes of such trade. ° In the 
former case a brewery company had in order to extend their 
business acquired certain licensed houses which they let out to 
tenants who covenanted to retail the company’s beer. By 
thus becoming landlords of those licensed premises the com- 
pany had to pay a statutory levy imposed by the Licensing Act 
of 1904, S. 3, and the question was whether such payment 
could legitimately be deducted in the estimate of the balance 
of profits and gains. The House of Lords which consisted of 


four learned Lords was equally divided and the decision of the 


1. (1931)I LR 44 M 489: 40 MLJ 560. 
a. (1923) A C 145. 3. (1923) 45 ML J 71: 
q. (1911) A C 150, 5. (rors) A C 433. 
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Court of Appeal in favour of allowing the deduction was 
afirmed. One of the learned Judges, the Earl of Halsbury, 
in that case lays down as a deciding factor in the case that a 
person engaging in such a business “ must if he carries on that 
business pay this tax ; it is the Act of the Legislature which 
makes him pay it, and it is not a thing that is open to his own 
will or option.” Another learned Judge, Lord Atkinson, 
called it a compulsory levy and described it as an impost which 
“ must necessarily be paid in order to set up the system which 
is found to be vital to their trade prospects to set up.” = In 
the second case, Ushers Wiltshire Brewery Company, Ltd. v. 
Bruce (5), all the five learned Judges composing the house 
followed the former case. That case is even stronger in the 
assessee’s favour than Smith v. Lion Brewery Company (4). 
It was another instance of a brewery company acquiring and 
letting licensed houses to tied tenants, and it was there laid 
down that even expenses in respect of premiums on fire insur- 
ances over these houses and premiums on insurance 
against the loss of their licenses for the sale of liquor were legi- 
timate deductions in arriving at the assessable income. These 
were both cases of expenses properly, though voluntarily, in- 
curred in the extension of the trade. The companies thought 
it necessary for the extension of their trade that they should 
become themselves the landlords of the retailing houses and 
thereby subjected themselves to the compulsory compensation 
levy. The present case seems to us an even stronger 
one. The payment of compulsory levy to the 
Municipality by way of the tax on companies is not merely for 
the purpose of extension of trade but is a condition precedent 
to the exercise of the trade at all within the Municipal 
boundariés. 

We are, therefore, clear that the payment of companies’ 
tax compulsorily levied on this company by the Municipality is 
wholly and exclusively for purposes of the trade and that the 
object which that payment accomplishes is the same. The 
answer to the referencé, therefore, is that the expenditure is 
incurred solely for the purpose of earning profits and gains, 
and we answer accordingly. 

Costs of the reference will be taxed as on the Original 
Side. The assessee will get his costs from Government. 


A. V. V. Reference answered in the afirmative. 


4, (1911) A C 150 s. (1915) A C 433. 
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PRIVY COUNCIL. 


_ PRESENT LORD SUMNER, LORD PHILLIMORE, SIR JOHN 
EDGE AND Mr. AMEER ALI. 
(On Appeal from the High Court of Judicature at Bombay. ) 
Jamnabai A ppellani* 
v. 

Fazalbhoy Heptoola and others Respondents. 

Consent order—Setting aside of—Giounds—Consent by advocate under 
mistake of fact—Partners—Purchase of property by, which in partnership—Pro- 


parties—Partnership properties or properties owned by puchasers as co-owners— 
A ppeal—Judgment under—Correctness of—Presumption—Onus on appellant. 


An orde: which was in point of fact consented to by the advocate of a 
party under a mistake of fact cannot be set aside except on proof that serious 
and substantial injustice would result to the party from letting the consent 
order stand. 


Held, on the facts affirming the judgment of the High Court, that, in regard 
to properties purchased by the appellant’s deceased husband and another while 
they were in partnership, the true position was co-ownership in the_properties, 
and not, as alleged by the appellant, that the properties were partnership assets. 

An appellant is under a duty to displace the prima facie assumption of 
the correctness of the judgment below. 

(Consolidated appeals from.a judgment and, two decrees 
of the High Court of Bombay.) 


De Gruyther, K. C. and J. M. Parikh for appellant. 


Sir George Lowndes, K. C. and E. B. Raikes for respon- 
dents. 


12th June, 1923. The Judgment of their Lordships was 
delivered by 


LORD SUMNER :— These are consolidated appeals by one 
Jamnabai, the widow and executrix of Tricum Natoo, who 
died so long ago as 1892. He had been a partner in a mucca- 
damage firm, Khimji Jiwa and Co., with a gentleman called 
Khimji Jiwa, who had retired from the frm and had died 
before the time at which Tricum Natoo died. The widow 
Jamnabai commenced these proceedings against certain per- 
sons who continued to carry on the same business as had been 
carried on by her late husband in partnership, although they 
changed the name of the firm. She brought an action for 
accounts, the principal object of which, so far as the present 
appeals are concerned, was to obtain an account and a share of 
certain buildings, and the rents produced by those buildings, 
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which originally had been purchased by her late husband and 
his partner while they were still in partnership. The buildings 
consisted on the one hand of a house built on the estate of the 
Port Trust in Bombay, and on the other of sundry godowns 
which were used in some way, not very clear, down to the date 
of the proceedings, by the defendants. 


There are two appeals, from two decrees, which have 
been consolidated. 


The first appeal relates to the alleged right of the plaintiff 
to have an account taken over a long series of years of the 
rents and profits of the godowns, she herself bringing into ac- 
count the rents of the house; but this apparently is a secondary 
matter, for the house has fallen into decay and is almost 
worthless. 


The second appeal is brought in order that the appellant, 
Jamnabai, may have the opportunity of establishing her late 
husband’s interest in the partnership business beyond the date 
to which the partnership account had been stated and balanced, 
and may have an account for that purpose. In order to succeed 
in that appeal, she has to establish her right to have an order 
set aside, which was in point of fact consented to by her advo- 
cate before the learned Judge who made the order. It may 
be convenient to dispose of the second appeal quite shortly. 


The learned Judge records that when he had expressed 
the opinion that the form in which a previous order had been 
drawn up did not prevent the plaintiff from being entitled to 
have its terms rectifed and to have the accounts, which she 
desired to obtain, taken on a footing wider than its terms 
stated, her counsel, having apparently considered the matter, 
intimated that he did not press to have an account actually 
taken and that he would be content with an order in her favour 
for payment of a particular sum which, according to the note 
which the learned Judge took, was accepted by the learned 
counsel, because he conceived it to be an amount agreed up to 
the date of the death of Tricum Natoo, whereas it appears 
that it was really an amount agreed only up to the date of 
the last adjustment made in his lifetime, which was something 
like two years earlier. To that extent there is ground for 
saying, if the learned Judge’s note was correct as a statement 
of the reasons which prompted the advocate at the time, that 
the advocate gave this consent under a mistake of fact, the 
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gravity of which may be substantial or may not, and when the 
plaintiff discovered, as she afterwards did, that this order had 
been made, under which she would get payment of this particu- 
lar sum, but would not get the account which she desired, 
she took proceedings to get the consent order set aside and tn 
prefer her claim to the account. 


Their Lordships have had on both appeals the advantage 
of an argument from Mr. De Gruyther, on behalf of the 
appellant, equally illuminating and candid. With regard tc 
this appeal he accepted as the law, which governs his position. 
that serious and substantial injustice to his client must be shown 
to result from letting the consent order stand which was made 
under the circumstances mentioned. There has been some 
controversy as to whether his client was consulted by her 
advocate at the time when the consent was given. Upon that 
the High Court expressed no definite opinion, and all their 
Lordships need say is that they have not formed the afirma- 
tive opinion that she and her brother, who was assisting her 
and was present in Court, were not cognisant of what was 
going on, but it is unnecessary to express a definite opinion 
about it. The High Court after examining the circumstances 
with some care came formally to the conclusion that, so far 
from any possible injustice having been done to the appellant 
by the course taken, it probably was beneficial so far as she was 
concerned, because, while the account which she asked for 
apparently might have secured some few hundred further 
rupees in addition to the very much larger sum that she got 
under the consent order, she would have had to run risks as to 
costs and possibly otherwise, from which it was advisable to 
protect her. 


Their Lordships see no reason whatever for revising the 
opinion upon this point formed by the High Court, and that 
being so, the foundation upon which Mr. De Gruyther based 
his right to ask to have that order set aside and the account 
directed has failed. This appeal therefore is unsuccessful. 


The first appeal Mr. De Gruyther has also frankly stated 
to have been rested all along upon the contention that the pro- 
perties in question, the dwelling-house and the godowns, were 
assets of the partnership firm of Khimji Jiwa and Co., and not 
merely buildings which these two gentlemen, the plaintiff's 
deceased husband and Mr. Khimji Jiwa had bought for their 


own reasons, and apparently held as co-owners in equal moieties 
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The High Court examined the facts with some care and 
based their judgment upon the conclusion of fact that the true 
position was co-ownership in the properties and not that thev 
were partnership assets belonging to the firm of Khimji Jiwa 


and Co. 


Their Lordships cannot see their way upon this question 
of fact to say that the conclusion of the High Court in this 
appeal was wrong. They have been pressed by Mr. De 
Gruyther, who has missed no point which possibly could have 
been raised on behalf of his client, to say that because the 
record does not set out the account to which the High Court 
referred in one or two passages, and because it may be argued 
that the mode of dealing with the rents of the properties, which 
the learned Judges either inferred or had stated to them, might 
have been different, the conclusion that they were dealt with in 
the way assumed is one that ought not to be supported. 


It appears to their Lordships that they ought to presume 
that the High Court did not make these statements and come to 
this conclusion as to the facts without having had materials 
before it. Although normally all the materials are to be 
found in the record in one shape or another, certain documents 
have not been printed in this record which were available in the 
Court below, and the proceedings were proceedings in which 
there was much common ground, and their Lordships therefore 
think that they have nothing to justify them in saying that the 
prima facie assumption of the correctness of the judgment be- 


low, which the appellant has to displace, has been successfully 
met. 


The result therefore is that the appellant fails in this 
appeal also. 


In their Lordships’ opinion both appeals ought to be dis- 


missed with costs, and they will humbly advise His Majesty 
accordingly. 


Solicitor for appellant : E. Dalgado. 
Solicitors for respondents Nicholl, Manisty and Co. 
Appeals dismissed, 
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PRIVY: COUNCIL. 


PRESENT :— Lorp SHAW, LORD PHILLIMORE, LORD 
BLANESBURGH, SIR JOHN EDGE AND LORD SALVESEN. 


(On Appeal from the Chief Court of Lower Burma.) 


Veerappa Chetty and another A ppellants* 
v. 
L. A. R. Arunachellam Chetty Respondent. 


Partnership—Dissolution—Agieement at; by which firms business and 
liabilities are taken over by one of the partners—Creditors not parties to—Effect 
of agreemeni upon, and pon partners inter se. 


When on the dissolution of a partnership an agreement is arrived at by 
which one of the partners takes over the fiim’s assets and makes himself per- 
sonally responsible for its debts and liabilities, a creditor of the firm who is not 
n party to the dissolution agreement is not affected by it. The direct joint 
liability of each of the partners to such creditor remains entirely unaffected by 
the execution of such agreement But by that agreement, the partner who took 
over the firm’s assets and liabilities, as between himself and each of his former 
partners, becomes solely responsible for the firm’s debt to that creditor, and 
each of the other former partners becomes entitled to an indemnity from the 
partner who took over the liabilities against all liability as a former partner of 
his in respect of that debt. Each of the other partners is entitled to have that 
right of indemnity declared and enforced (by an order on the partner who 
took over the debts, for example, to pay off the debt) if the right were disputed 
or the obligation neglected. But each of the other partners is entitled to no 
more. He cannot recover the debt from the partners who took over the 
liabilities unless and until he has himself paid it. 


Contract—Novation—Partnership—Debt due by—Mortgage by one of part- 
ners for—Effect—When no extinguishment of firms debt or release of partners’ 
liability for it. 


Where during the continuance of a partnership, one of the partners executed 
to a creditor of the firm a mortgage to secure, inter alia, the debt due to him 
from the firm, Aeld, on the evidence in the case, that the mortgage did not 
work either a novation of the firm’s debt to the creditor or a release of any 
of the partners from full liability in respect of it. 


Mortgage—Constderation—Onus of proof of—Sutt to enforce mortgage— 
Transfer of Property Act Ss. 86-90—Mortgage—Consideration for it being pay- 
ment of debt due to third party by mortgagor—Non-payment thereof by mort- 
gagee—E ffect—Suit by mortgagee to enforce morigage—Maintainability—Righ! 
to decree for sale. 


Firm P, of which the respondent and V were partners owed a debt to 
frm O. On the dissolution of firm P, its business was taken over by the res- 
pondent, who also became personally responsible for its debts and liabilities, 
including the debt due to firm O. On 1ath May, 1910, the amount of the 
debt due to firm O was Rs 36,000. On that date the respondent executed in 
favour of S, a benamidar for V, a mortgage for Rs 20,000, a promissory-note for 
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Rs, 16,000, and a letter which recited the execution of the mortgage and nf 
the pro-note, directed $ to pay the sum of Rs 36,000, the amount secured by 
the mortgage and by the promissory-note, to firm O and to tell that firm that 
it should be credited towards firm P in their account, and promised to send 
S the money on the due date. 


In a suit to enforce the mortgage of the 12th May, 1910 by the assignee, 
it was found that, though the deed stated to be for consideration received, and, 
on the face of it, bore no relation at all to the dissolument agreement of firm P, 
the record of the transaction of 12th May, 1910 was not to be found in the 
mortgage of that alone, but in the mortgage, the pro-note and the letter of 
that date, that no consideration passed for the mortgage of that date, and that 
the respondent was required by V to give to him, in the name of S, his benam1, 
the suit mortgage and the promissory-note for the reason that firm O were pressing 
F to pay their debt and the respondent was neglecting to settle it. It was 
further found that V had not at the date of suit paid anything to firm O. 


Held, that the plaintiff had entirely failed to establish any case whatever, 
either for a decree or for an account. 


Ss. 86-90 of the Transfer of Property Act now embodied in effect in O. 34 
of the Schedule to the C. P. Code protect a defendant-mortgagor against a decree 
for sale, unless the amount due upon his mortgage, if not admitted, has either 
at the hearing been proved by the plaintiff or has been ascertained after the 
hearing by an account then directed on, of course, a case for the taking of such 
an account having by evidence first been made. 


Appeal from a decree and judgment (8th March, 1920) 
of the Chief Court of Lower Burma, reversing a judgment 
(2nd August, 1918) of the District Judge of Myaungmya 
decreeing the appellants’ suit. 


One Veerappa Chetty (father of the plaintiff), with the 
respondent (L. A. R. Arunachellam Chetty) as manager and 
three others carried on business in partnership as money-lenders 
at Myaungmya under the firm name of P. V. D. V. The 
firm did not succeed, and had to resort to borrowing. On 
the 11th January, 1910, while it was in difficulties and already 
owed a sum of Rs. 42,000 to O.A.M. K. Ramaswami Chettiar, 
another money-lender in Rangoon, besides debts to other credi- 
tors, it received a sum of Rs. 18,000 through a hundi of 
Rangoon, and Veerappa executed a mortgage of his own sepa- 
rate properties to secure this total debt of Rs. 60,000 to 
O. A.M. K. On the 2nd March, 1910, the P. V. D. V. part- 
nership was dissolved by agreement between Veerappa and 
Arunachellam, Veerappa agreeing to pay for his share of the 
losses a sum of Rs. 71,000 due to six named persons, and 
Arunachellam taking over the rest of the P. V D. V. firm’s 
assets and liabilities including the debt 'due to O. A. M. K. 
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On the 12th May, 1910, the respondent executed a mortgage 
of Rs. 20,000 upon three steam-launches and one room in a 
house to Sethuraman Chetty, managing partner of the firm of 
P. P. A. R. R. M. benami for P. V. D. V. Veerappa Chetty 
providing for the repayment of Rs. 8,000 on 13th May, 1912 
and the balance on 13th May, 1913, and a promissory-note 
for Rs. 16,000, thus making up the sum of Rs. 36,000 then 
due from the P. V. D. V. firm to the O. A. M. K. firm of 
Rangoon, and requested Sethuraman Chetty by letter of the 
same date (12th May, 1910) to pay that amount to 
O. A. M. K. to be credited to P. V. D. V. in their account. 
The mortgage was transferred by an Indenture dated 25th 
July, 1916 to P. V. D. V. Mutha Chetty (father of the appel- 
lants), who, on the 12th August, 1916, instituted a suit in the 
District Court of Myaungmya to recover the balance 
Rs. 12,000 principal and Rs. 5,746-14-6 alleged to be due on 
the mortgage and prayed for the usual mortgage-decree under 
O. 34 of the First Schedule to the Civil Procedure Code 
(replacing Ss. 85—90 of the Transfer of Property Act, IV 
of 1882). 


The respondent, by his written statement filed the 30th 
November, 1916, admitted execution of the mortgage-deed, 
but pleaded that there was no consideration for the mortgage ; 
and that it had been executed merely on Veerappa’s assurance 
that the mortgagee would accommodate the respondent, if 
necessary, to the extent of Rs. 20,000, which necessity never 
arose, and consequently no money was ever advanced upon 
the mortgage. He, therefore, pleaded that the mortgage was 
void for want of consideration. 


The following issues were framed for trial :— 
1. Was the mortgage-deed without consideration ? 


2. Did the defendant or any person on his behalf pay Rs 8,000 towards 
principal, and Rs 3,270-7-o towards interest, and make endorsements to that 
effect on the deed ? 


On the 2nd August, 1918, the District Judge (Po Bye, 
Esq.), who tried the action, pronounced judgment passing a 
decree in the plaintiff's favour. This judgment and decree 
were reversed on appeal on the 8th March, 1920 by the Chief 
Court of Lower Burma (Twomey and Young, JJ.) who held 
that (1) the firm P. P. A. R. R. M. Sethuraman Chetty was 
merely benami for P. V. D. V. Veerappa Chetty, and that the 
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assignment of the mortgage-debt to Veerappa Chetty’s son 
(the plaintiff Mutha Chetty) was merely a restoration of the 
property comprised in the mortgage-deed by the nominal to 
the real owner (2) no money was actually paid by the mort- 
gagee at the time of the mortgage and that the firm P. P. A. 
R. R. M. Sethuraman Chetty had never financed the respond- 
ent at all ; hence there was no consideration for the mortgage, 
and the plaintifi’s suit was accordingly dismissed with costs. 
The appellants, as the sons and legal representatives of Mutha 
Chetty, the original plaintiff, thereupon,appealed to His 
Majesty in Council. 


De Gruyther, K. C. and Narastmham for appellants. 
Dunne, K. C. and Gerard Saunders for respondent. 


ist May, 1924. The Judgment of the Board was 
delivered by 


LorD BLANESBURGH :— This is a suit to enforce by an 
order for salea mortgage of certain property in Upper Burma, 
made by the respondent in favour of the assignor of the 
original plaintiff. 

The case comes before their Lordships on an appeal from 
an order of the Chief Court of Lower Burma dismissing the 
suit, and discharging a decree for sale of the mortgaged pro- 
perty—_which had been made by the Trial Judge in the District 
Court of Myaungmya. The question is whether there was 
adduced by the plaintiff at the trial evidence sufficient to justify 
an order for sale of the mortgaged property. 


Such suits as the present are governed by Ss. 86—90 of 
the Transfer of Property Act, 1882. In effect these sections, 
now embodied in O. 34 of the Schedule to the Code of Civil 
Procedure, protect a defendant-mortgagor against a decree for 
sale, unless the amount due upon his mortgage, if not admitted, 
has either at the hearing been proved by the plaintiff or has 
been ascertained after the hearing by an account then directed 
on, of course, a case for the taking of such an account having 
by evidence first been made. 


The solution of the problem so presented to their Lord- 
ships has proved to be one of some difficulty. Veerappa, a 
protagonist in the transactions in question, to whom reference 
will constantly be made in the sequel, had died before the suit 
was commenced. His side of the case was testified to by 
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witnesses whose information was to a large extent secondary. 
The evidence too, so far as it is really material, was taken on 
commission by means of interrogatories not very happily 
framed, while, for reasons, the adequacy of which their Lord- 
ships do not presume to question, cross-examination of the 
plaintiff’s witnesses was disallowed. 


The facts up to a point, however, are not in doubt, and, 
as it happens, documentary evidence is available at critical 
stages in the story to supplement or correct the verbal testimony 
and clear up what would otherwise have been obscure. Ít ts 
possible, therefore, with sufficient accuracy to ascertain the 
relevant facts. 


The mortgage in suit originates in the arrangements made 
upon the dissolution in March, 1910, of a money-lending busi- 
ness carried on at Myaungmya and two other places in Upper 
Burma under the style of P. V. D. V. The partners in that 
firm were the appellants’ grandfather, Veerappa, the respond- 
ent, and three other persons. The respondent was the 
manager of the business at Myaungmya and resided there. 
Veerappa lived at Rangoon. 


By the end of 1909 this business had proved to be unsuc- 
cessful serious losses had been sustained indebtedness had 
increased Veerappa was proposing to make India his perma- 
nent place of residence and dissolution of the firm was in 
prospect. 


In January, 1910, P. V. D. V. had amongst their creditors 
a Rangoon firm of money-lenders, O. A. M. K. On January 
11, 1910, the P.V. D. V. debt to O. A. M. K. was 
Rs. 42,000. On that day Veerappa, at Rangoon, granted in 
favour of O. A. M. K. a mortgage on separate property of 
his own to secure Rs. 60,000, with interest. The Rs. 60,000 
were made up of the Rs. 42,000 debt of P. V. D. V. anda 
further sum of Rs. 18,000, then proposed to be advanced to 
Veerappa by O. A. M. K., but never in fact advanced. 


Much was made of this mortgage in the course of the 
discussion before the Board. It is convenient to dispose at 
once of one important argument with reference to it put 
forward by the appellants’ learned counsel. 


The effect of the mortgage was, he said, to discharge the 
Rs. 42,000 debt of P. V. D. V. and relegate O. A. M. K. for 
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their sole remedy in respect of that debt to Veerappa and to 
the security upon his property created by the mortgage. 


Their Lordships can see no ground for this suggestion. 
It is quite clear from the accounts of P. V. D. V., from later 
receipts given by O. A. M. K., from payments to O. A. M. K. 
subsequently made by the respondent on behalf of P. V. D. V., 
to mention only these salient facts, that this mortgage operated 
neither a novation, nor an extinction of the firm’s debt to 


O. A.M. K. , 


On the 2nd March, 1910, the dissolution of the partner- 
ship of P. V. D. V. took place. Its terms are recorded in an 
agreement executed by all the partners. Veerappa thereunder 
made himself personally responsible for the liabilities of the 
firm to six named creditors the respondent took over the 
business and made himself -personally responsible for the 
remaining debts and liabilities of the partners in relation to it. 


Amongst these was the debt of the firm to O. A. M. K. 
That debt is separately entered in a.credit balance sheet pre- 
pared for dissolution purposes, as amounting on rst March, 
IQIO, to Rs. 41,05 5-3-6. 


The dissolution so agreed to was duly effectuated, and 
the P. V. D. V. businesses were taken over by the respondent 
and carried on by him, under the style of L. A. R., all as pro- 
vided by the dissolution agreement. Payments to O. A. M. K. 
were made__not by Veerappa, be it noted__as a result of 
which the dissolved firm’s indebtedness to O. A. M. K. had, 
by the succeeding 12th May__the date of the mortgage in 
suit__become reduced to Rs. 36,000. 


It is convenient now to consider what, as at that date, was 
the position, in which, in relation to this debt as one of the 
old firm’s liabilities assumed by him, the respondent stood to 
Veerappa. That position may be easily stated. 


O. A. M. K. were no parties to the dissolution agreement. 
The direct joint liability of each of the partners to them re- 
mained entirely unaffected by its execution. 


But by that agreement the respondent, as between himself 
and each of his former partners, became solely responsible for 
the firm’s debt to O. A. M. K., and Veerappa as one of these 
partners became entitled to an indemnity from the respondent 
against all liability as a former partner of his in respect of it. 
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And he was entitled to have that right of indemnity declared 
and enforced (by an order on the respondent, for example, to 
pay off the debt) if the right were disputed or the obligation 
neglected. 


But he was entitled to no more. Veerappa could not 
recover the debt from the respondent unless and until he had 
himself paid it. Give Veerappa that right and the result 
might have been__for it would equally be the right of the 
three other partners__that the respondent would be exposed 
to the risk of having to pay the debt twice over at the least. 
To put this in other words, Veerappa at this date had paid 
to O. A. M. K. nothing in respect of this firm debt. There 
was accordingly at that time no existing relation of debtor and 
creditor in respect of it between the respondent and himself. 


It is in these circumstances that the mortgage in suit was 
executed by the respondent on the 12th May, 1910. Ít is ex- 
pressed to be made in favour of one Sethuraman, who was a 
money-lender of Rangoon. It purports to be made in consi- 
deration of Rs. 20,000 borrowed by the respondent from him. 
The receipt for Rs. 20,000 1s acknowledged in the body of the 
deed. Interest on the whole sum runs from the date of the 
deed. [Itis first payable on the 13th May, 1911. Rs. 8,000 
of the principal with accrued interest are payable on the 12th 
May, 1912 the remaining Rs. 12,000, with interest on the 
13th May, 1913. 


On its face, whether in respect of the amount secured or 
the person to whom that amount is due or otherwise, this mort- 
gage bears no relation at all to the dissolution agreement, to 
the-then amount of O. A. M. K.’s debt, or to Veerappa. It 
purports to record an independent transaction of loan of 
Rs. 20,000 by Sethuraman to the respondent. And in the plaint 
in this suit it is so put forward by the original plaintiff, who 
sought to enforce it solely in the character of an assignee from 
Sethuraman. But in the course of the proceedings it became 
common ground that the mortgage, in its terms, records no 
transaction that ever happened. 


The appellants admit that no money at all was lent by 
Sethuraman to the respondent, nor is it denied by them that the 
documentary record of the transaction that took place on the 
12th May, 1910, is to be found not in the mortgage alone ; 
but in that mortgage, in a promissory-note for Rs. 16,000 
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made by the respondent also in favour of Sethuraman, 
and in a letter, Exhibit H, then written and address- 
ed by him to Sethuraman. These documents were 
all handed by the respondent to Veerappa_ at 
Myaungmya on the 12th May, 1910. on his demand. 
They show, and in particular Exhibit H shows, that the whole 
transaction was directly connected with the liability of the res- 
pondent as between himself and Veerappa to discharge the 
P.V.D.V. debt to O.A.M.K., by that time reduced as above 
stated to Rs. 36,000, which is the combined amount of the 
mortgage and the promissory note. 


The following is the material part of Exhibit H -_ 

“ Corresponding with the 30th (Sitrai) I have mortgaged you my three 
launches and one-sixth portion of the pucca building, containing six rooms, of 
this place” [the property comprised in the mortgage suit] “for Rs. 20,000 by 
means of registered deed. Further, I have executed a promissory-note for 
Rs 16,000 in your favour. Pay the above amount of Rs 36,000 to O. A. M. K. 
for 30th Sitrai, and tell them that it should be credited towards P. V. D. V. in 
their account. I will send you the money on the promised date.” 

In view of the fact that Veerappa is now dead and can 
himself give no account of it, and that there is a conflict be- 
tween the witnesses for the plaintiff and the respondent as to 
the genesis of this transaction of the 12th May, 1910, the im- 
portance of this exhibit can hardly, in their Lordships’ 
judgment, be overestimated. 


Its preservation_it was produced in the suit by the plain- 
tiff__telieves them for example from the necessity of determin- 
ing as between the parties the gravely disputed question with 
reference to the position which Sethuraman was represented to 
the respondent as occupying. The respondent’s story was 
that he never would, under the dissolution agreement, have as- 
sumed the O. A. M. K. debt had not Veerappa promised him 
that when necessary he would find a lender ready, upon security, 
to advance to the respondent the sum necessary to pay off O. A. 
M. K. Sethuraman, the respondent goes on to say, was put for- 
ward to him by Veerappa as the lender he had found in pursu- 
ance of his promise. The case of the plaintiff, on the other 
hand, was that Sethuraman was all through known to be, as in 
fact he was, merely benami for Veerappa. 

Exhibit H -enables their Lordships to proceed without ex- 
pressing any conclusion of their own upon this issue. It enables 
them, indeed, to act upon the appellants’ version of the transac- 
tion which was that the respondent was required by Veerappa 
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to give to him, in the name of Sethuraman, his benami (for he 
was himself about to depart to India), the mortgage in suit 
and the promissory note, for the reason that O. A. M. K. were 
pressing Veerappa to pay their debt and the respondent was 
neglecting to settle it. All this maybe accepted. It still 
leaves the question unresolved why the respondent, who, as 
their Lordships have just shown, was not at the time liable to 
pay Veerappa anything in respect of the O. A. M. K. debt, 
should by the mortgage in suit have been taken bound to make 
payment to his nominee of Rs. 20,000, with interest from the 
date of the deed, all irrespective of any payment of that sum 
or any part of it hy Veerappa, either to O. A. M. K. or to 
himself. 


That question is answered by Exhibit H which, in their 
Lordships’ view when properly understood explains with quite 
sufficient clearness the whole transaction even accepting the 
plaintiff's witnesses’ account of it so far as that account goes. 
Apart from, and notwithstanding Mr. de Gruyther’s conten- 
tion to which their Lordships will recur in a moment, it is im- 
possible to read Exhibit H without seeing that it was dealing 
with a real advance of Rs. 36,000 to be made to the respondent. 
The mortgage deed and promissory note to which it refers bear 
that that sum had actually been received by the respondent anil 
was to be repaid by him with interest as therein respectively 
provided. Exhibit H is the direction to Sethuraman or, if 
you will, to Veerappa as lender, by the respondent as borrower, 
instead of paying them to himself to pay.over to O. A. M. K. 
the Rs. 36,000 advanced and secured in discharge of the P. V. 
D. V. debt for which, as we know, as between the respondent 
and Veerappa the respondent was solely liable. The payment 
so directed was to be made as on the very day of the mortgage 
and at Rangoon. On the footing that it would be so made it 
instructed accurately enough the statement in the mortgage exe- 
cuted at Myaungmya that Rs. 20,000, the portion of the ad- 
vance thereby secured, had that day been paid to the respon- 
dent, and it justified the obligation to pay interest on the full 
amount as from the same date. 


The respondent does not dispute that if such payment had 
been made to O. A. M. K., as directed by him, there would have 
been then no further question as to his liability to repay it in 
terms of his mortgage. But there never was any such pay- 
ment made. ‘This was apparently admitted in the Chief Court. 
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It was not suggested by Mr. de Gruyther, before their Lord- 
ships, that there had. Itis indeed quite clear that there had 
not. What then is the position ? 


The answer of the learned Trial Judge was based upon a 
misapprehension. He found that the payment had been made, 
and accordingly he ordered a sale. But his finding arose from a 
misreading, on this part, of an entry in Sethuraman’s books. In 
these there is entered as on the date of the mortgage, a credit 
of Rs. 20,000 in favour of Veerappa and a corresponding de- 
bit against the respondent. But Sethuraman being only a 
nominee of Veerappa, these entries import no more than a 
recognition on the part of Sethuraman that the sum expressed 
by the mortgage to be owing by the respondent belonged to Vee- 
rappa and not to himself. The entries in no way import that any 
sum was on that day paid by any one to any one else__least 
of all that any sum was on that day found or applied by either 
Veerappa or Sethuraman for any purpose of the respondent. 
The learned Trial Judge, however, mistakenly treated the en- 
try in Sethuraman’s books as a credit to O.A.M:K.., and as evi- 
dence of a payment made on that day by Sethuraman ‘to them. 
It was a clear misapprehension on the part of the learned Judge 
and Mr. de Gruyther not suggesting before their Lordships 
that any such payment had been made, did not seek to support 
the learned Judge’s order directing a sale on the ground that He 
had. His main contention before the Board, indeed his only 
contention on the appeal, was that that learned Judge's orde” 
should be restored on an entirely diferent ground. 


To the foundation of this contention of his, their Lord- 
ships have already alluded. Veerappa’s mortgage to O.A.M.K. 
of the rrth January, 1910, extinguished, he said, all lia- 
bility on the part of every one but himself for the P. V. D. V 
debt to ©. A. M. K. That being so the reference to that debt 
in the dissolution balance sheet operated to entitle him, in 
place of O. A. M. K., to receive payment of it from the re» 
pondent. On that footing the recital in the mortgage in suit 
that Rs. 20,000 had been advanced by Veerappa’s nominee, 
Sethuraman, to the respondent was quite correct, Veerappa, 13 
between himself and the respondent being entitled to recover 
from the latter every part of the O. A. M. K. debt. What- 
ever arrangement he might or might not himself make with 
O. A.M. K. for its ultimate liquidation, that Full debt the res- 
pondent was bound to pay Veerappa under the dissolution 
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agreement on demand. The mortgage in suit and the promis- 
sory note were the terms on which Veerappa was willing to give 
him time for payment. 


Their Lordships hope that they have correctly stated the 
contention. In their judgment the argument breaks down at 
every point of fact. First of all, as they have already shown, 
the mortgage of the 11th January, 1910, did not work either 
a novation of the O. A. M. K. debt or a release of the respon- 
dent or any partner of P. V. D. V. from full lability in respect 
of it. This of itself destroys the whole contention. But, further, 
if by the date of the dissolution agreement, the O. A. M. K. 
debt had ceased to be a partnership liability, then under that 
agreement the respondent did not contract to assume it. It was 
only firm liabilities that the respondent assumed. But still 
further the view of the respondent’s and the P. V. D. V. posi- 
tion involved in this contention is completely negatived by the 
terms of Exhibit H. It follows in their Lordships’ judgment 
that the order of the Trial Judge directing a sale can no more. 
be justified on the ground suggested by Mr. de Gruyther than 
it can on the ground taken by the learned Judge himself. 


That the Trial Judge’s order was erroneous was made 
clear on appeal to the Chief Court. The learned Judges of 
that Court fully appreciated the error of fact into which the 
Trial Judge had fallen, and they, it being admitted before 
them that no payment as directed by Exhibit H had been made 
to O. A. M. K., held that the suit should be dismissed on th- 
ground that the mortgage in suit had no consideration to sup- 
port it and created no security for any sum whatever upon the 
property comprised in it. Their Lordships do not agree. If 
the suit is to be dismissed it must be on some ground other than 
that chosen by the Chief Court. | When the position in which 
the respondent stood towards Veerappa in relation to this 
O. A. M. K. debt is remembered, there was in their Lordships’ 
judgment ample consideration to support the mortgage. 
Veerappa, when it was given, was entitled to require, as their 
Lordships have shown, that the respondent should, under his 
indemnity, procure Veerappa’s release from his joint liability 
in respect of it, and most effectively, by making immediate 
payment to O. A. M. K. of the P. V. D. V. debt. | Veerappa 
stayed his hand on the terms that by the grant of the mortgage 
to his nominee the respondent’s indemnity should bcome to 
the extent of Rs. 20,000 and interest, a secured instead of an 
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unsecured indemnity. The consideration for the mortgage 
was therefore complete and the judgment of the Chief Court 
was, in their Lordships’ opinion, to this extent erroneous. 


But the result reached by the Chief Court may properly 
be arrived at in another way. It is clear that the real consi- 
deration for the mortgage is not therein correctly expressed. 
The true consideration their Lordships take to have been 
proved by the appellants themselves, and the resultant opera- 
tion of the mortgage follows as a consequence from a consi- 
deration of the antecedent relations between the parties to it 
and the provisions of Exhibit H. To the extent of 
Rs. 20,000 it stands as a security for such sums as Veerappa 
shall pay towards discharge of the P. V D. Vz. debt to 
O. A. M. K. with interest, at the mortgage rate, from the 
date of each payment respectively. 


Had then Veerappa paid any such sums at the commencc- 
ment of this suit ? In the opinion of the Board no such pay- 
ments were proved. Whatever may be the true explanation 
of the receipts endorsed by Sethuraman on the mortgage deed—- 
a question which their Lordships do not consider it necessary 
to discuss.__they represent no payments by or on behalf of 
Veerappa. Nor is any claim on that footing put forward in 
respect of them by the appellants. One or two witnesses for 
the‘plaintift said Veerappa had not made any payments and 
there is no evidence or suggestion to the contrary. Strangely 
enough a representative of O. A. M. K. was amongst the 
plaintiff's witnesses. He gave no evidence of any such 
payment. 

In these circumstances it appears to their Lordships that 
the plaintiff entirely failed at the hearing to establish, unde" 
the sections already referred to of the Transfer. of Propertv 
Act, any case whatever, either for a decree or for an account. 

Their Lordships will accordingly humbly advise His 
Majesty that this appeal from the Order of the Chief Court 
should be dismissed with costs. 

Solicitor for appellants ŒE. Dalgado. 


Solicitor for respondent : 4. M. Bramall. 
A. de M. Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT -—Lorp SHAW, Lorb BLANESBURGH AND 
LORD SALVESEN. 


(On Appeal from the High Court of Judicature at Allahabad. ) 


Sahu Ram Kumar A ppellant* 
v. 
Muhammad Yaqub and another Respondents. 


Contract—Butlding coniract—Commission to owner of 10 per cent. on cost 
of materials used—Right,to—Original contract stipulating for such commission 
subsequently substantially varied at instance of owner—No stipulation for 
commission in new contract—E fect. 


A contractor accepted the offer from the owne: of certain land for the 
construction within 12 months of a one-storeyed house on the land for the price 
ot Rs 21,000, subject to a commission or rebate, computable upon completion, of 
1o per cent. on the price of the materials in favour of the owner. As the 
work progressed, certain additions and alterations thereto were required by the 
owner which enhanced the cost of the work to nearly twice the original amount. 
Finally, the work was stopped and the buildings Jeft unfinished as a result of 
differences and disputes between the contractor and the owner, the former 
alleging that the owners refusal of further advances prevented him from pro- 
ceeding with the work, and the owner declining to make further payments 
because he considered he had, after allowing for his aforesaid commission or 
rebate, overpaid by about Rs 10,000. In an action brought by the owner claim- 
ing from the-contractor refund of this excess, eld, (afhrming the judgment of 
the High Court) that the commission or rebate was (1) only due in respect 
cf the original contract for the building of a one-storeyed house, and not of 
the subsequent additions or alterations ; (2) only exigible when the work was 
completed, and the final accounts between the parties at the end of the stipulated 
period of one year made up. As the entire contract was not in fact, and in its 
nature was incapable of being completed within the year, the conditions for 
computing such deduction never arose, and the failure to complete was not due 


to the contractor, but to the owner who forfeited the benefit of the stipulation 
as to the rebate. 


Appeal by special leave of His Majesty in Council against 
a judgment and decree (4th March, 1919) of the High Court 
of Judicature at Allahabad, reversing a judgment and decree 
(30th September, 1916) of the Additional Subordinate Judge 
at Moradabad, decreeing the plaintiff’s claim. 


On the 26th May, 1913, the plaintiff (appellant) applied 
to the Municipal Board at Moradabad for sanction to construct 
a single-storey kothi or building in accordance with a plan which 
he submitted. On the 27th May, Muhammad Yaqub (the 





Bo sage, S Appeal No. 1 of 1933; All. Appeal No. 29 of 1919. 12th February, 1924. 
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first defendant-respondent) sent a written tender for the said 
construction as follows :— 


“To 
“Sanu RAM KUMAR, 
“ Rais and Honorary Magistrate, 
“Thakurdwara, Moradabad. 
“ Sir, 


“Tn compliance with your order, the undersigned applicant is willing 
te construct the new off: in the bagh near the distillery in Mauza Manpur, 
at the tate specified below less Ra 10 per cent, for commission. Rs soo will 
remain (with the applicant) as an advance, which will be deducted from the 
amount of the last bill. If the work is done honestly and well, something 
by way of reward may (kindly) be allowed (to the undersigned) from the 
R. 10 per cent. commission. Money may be paid weekly for purchase of 
materials and payment to labourers, a roughly prepared bill thereof will be 
submitted to you continually. If any materials, e. g., iron, timber, etc., are 
1eceived fiom out-stations, money may be paid at once on production of the 
invoice and the Railway receipt therefor, undersigned will not be responsible 
for any demurrage, etc., that may have to be paid owing to late payment of 
money. ‘The undersigned therefore submits these few words to you by way 
of a memorandum, they may be accepted as a matter of favour and a letter 
intimating acceptance given to the undersigned in order that work may be 
started within this month. 


“Tf necessary a formal agreement will be registered later on. It is 
prayed that Rs 500 may be given to the undersigned by way of an advance along 
with the letter of sanction. Whatever money the undersigned takes, a receipt 
thereof shall be given by him unde: his own signature. 

(Sd.) MuyAmMAD YAQUB, in autograph.” 

“oath May, 1913.” 


On the 28th May, the tender being accepted, Rs. 500 was 
paid as an advance to Muhammad Yaqub and a receipt was 
given by him to indicate formal acceptance and agreement. 
Sahu Bishandar Saharan (the second defendant-respondent), 
a relation of the plaintiff, was surety for Muhammad Yaqub 
carrying out the contract. 


On the 29th July, 1913, the plaintiff applied to the Muni- 
cipal Board for further sanction to carry out the following 
additional structures on the same site :__ 


1. Boundaries with guntis (small rooms or cabins). 
2. Required to add another row of out-houses, together with a tank. 


3. Required to build a reservoir together with a temple. The existing 
chabutia of Mahadeoji will be enclosed. 


4. Latrines fo the out-houses attached to the kotli 
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5- Bath-rooms for the kothi in which pots (commodes) will be used. 


6. Four chabutras (platforms) will be constructed. 
If anything more will be required it will be shown in the plan. 


And on the 1st August, 1913, he wrote to Muhammad Yaqub: 
MUHAMMAD YAKUB, Mistri, may you live long, 

“You should, in consultation with Munshi Muhammad Ali, make some 

such arrangement as to have the boundary-wall ready up to the 18th of 


August. Treat it as an urgent matter. 
“(Sd.) R. Kumar.” 


On the 20th September, 1913, the plaintiff presented .a 
further application to the Municipal Board for sanction to 
build according to the following specifications =— 

“a, It is required to build an enclosure of the garden within the 
pucca kotht for females, together with room door-frames and door-leaves. 


It is required to build privies attached to the kotki for femaels. 
A kitchen and a bath-room appertaining to the kothi for females will be con- 
structed and rooms, a privy and a bath-room also will be constructed on the 


upper storey, ” 


And again on the ist March, 1913, another application 
thus — 
l “i, Permission has already been given for the construction of the 
kotht (but) some alterations are to be made in several rooma 
“2. -A wall to the west will be constructed. 
3. An upper storey is required to be built on the existing kotki.” 


Soon after the 28th May, 1913, the contractor (first 
defendant) commenced the construction work, and the plaintift 
made various further advances from time to time. On the 
13th Junc, 1914, the contractor wrote to the plaintiff as 
follows :— 

“To 


(E9 


“SAHU RAM KUMAR, 
“ Sir, 
“ Rais and Honorary Magistrate of Thakurdwara. 

“I beg to say that it is very necessary that the undermentioned work 
in the upper storey, in connection with the construction of the kotht at Mauza 
Manpur Narainpu: should be completed before the rains set in. Rs 500 are 
required for meeting expenses. This amount may kindly be paid to me. I 
shall finish the said work within 25 days. If I show any slackness or if, within 
the said period the building is damaged in any way I shall be liable to 
construct it afresh. 

Details of the Work. 
tr. A drain for flow of the rain water on the upper storey. 
2, Painting of the kachcha masonry work on all the four sides, nn 


the upper storey. 


tí 
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“43. Preparation of cornice gola and tora on the upper storey. P.C 
“4. Plastering the walls of room on the upper and lower storey, in Sahu Ram 
case it rains—area to be plastered, 1,500 sq. ft. Kumar 
v 
“5, Stone pavement in the verandah, towards the south, in the lower Mvhammad 
storey, in case it rains, Yaqub, 


“Your obedient servant, 
“ (Sd.) MUHAMMAD YAQUB, 
“ Contractor, resident of Moradabad, 


“ Muhalla Nai Basti.” 
t To 


“ Sanu RAM KUMAR, 


“Rats and Honorary Magistrate, Thakurdwara. 
“ Sir, 

“I most respectfully beg to state that it is necessary that the work 
specified at the foot hereof, in connection with the construction of the upper storey 
of the kofhi at mauza Manpur Narainpur, should be completed before the rains, 
and Rs 500 are needed for meeting the expenses. Therefore, I beg to request 
that the aforesaid money may kindly be sent to me. I shall complete the said 
work within 25 days. If there is any delay on my part, or if any damage 13 
done to the building, within the aforesaid time, I shall be liable to do the 
said work de novo and to finish it. 


Specification of Work. 


“Tin sheet spout for flow of rain water from the upper storey of the 
kothi. Painting the brick-work in mud, on all the four sides of the upper 
storey of the kothi. Cornice gola and tora of the upper storey. Plastering 
1,500 sq. feet of rooms, on the upper storey or on the ground-floor in case it is 
raining. 


“In case it is raining, 600 feet of stone pavement of the verandah, 
towards the south, on the ground-floor. 


“ Petitioner -—-Muhammad Yaqub, Contractor, resident of muhalla 
Nai Basti at Moradabad. ” 


and upon receiving the advance of Rs. 500 asked for, signed 
an acknowledgment in the following terms =— 


“J, Muhammad Yaqub, son of Alim Ullah, by race a Shaikh and 
resident of muhalla Nai Basti at Moradabad, do declare as follows -— 


“ According to the application, dated the 13th June, 1914, for expenses 
in connection with the construction of the kot}: at the grove in mauza Manpur 
Narainpur, I received payment of money from Sahu Ram Kumar, through 
Pandit Makkhan Lal, general attorney, under a cheque for Rs soo, bearing 
No. 7797 M]2, dated the 21st April, 1914, on the Allahabad Bank, Moradabad. 
The said amount will be set off against the account of construction specified in 
the said application. Therefore, I have executed this stamped receipt, so that 
it may serve as evidence.” 


(One anna stamp label.) 


“ (Sd.) Munamman YAQUB, in autograph. 
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Witnesses :—- 
(Sd.} ABDUL JABBAR Kuan, in autograph. 


(,) BISHAMBAR DAYAL. 
(1) TAHIR AL, the scribe of this receipt, in autograph.” 


Soon thereafter, the contractor, who had by then received 
from the plaintiff advances amounting to Rs. 38,400 stopped 
work. 

On the gth August, 1915, the plaintiff commenced the 
present action in the Court of the Additional Subordinate 
Judge of Moradabad for Rs. 9,562-11-5 (principal), and 
Rs. 1,243-2-2 interest at 12 per cent. per annum as damages 
for breach of contract by the first defendant, the second defend- 
ant being joined as surety. He alleged in his plaint, in addi- 
tion to the facts above set forth, that when he insisted on the 
defendant's finishing the,work and furnishing an account and 
measurements of what had been done, the work was stopped. 
that the plaintiff got the works measured and found that their 
true cost was Rs. 28,562-4-7 only, i. e., Rs. 9,562-11-5 in ex 
cess of his advances, of which he claimed the refund, with 
interest as aforesaid. 

The first defendant's written statement, filed the 24th 
September, 1915, pleaded that (a) the original contract of 
the 28th May, 1913, had been suspended by the course of 
subsequent dealings between the parties, and that, in fact, 
there was a new arrangement between them in consequence of 
certain alterations in the plan of construction of the work, the 
plaintif having called upon him to build a new kotht of larger 
dimensions and of greater cost than that of the original con- 
tract (b) the plaintiff had called upon him to build a temple, 
tank, gateway, and boundary wall, all to be completed within 
ashort time (c) there wasanew agreement betwecn them 
as to the rates whereby the figures originally quoted were not 
to be subject to a discount of 10 per cent (d) there were 
other variations in the rates, particularly as to girders ; (e) the 
work was stopped in September, 1914, because the plaintiff 
failed to keep him in funds, and that a sum of Rs. 8,000 was 
actually due to him by the plaintiff for work done after giving 
credit for all advances received. 


The following issucs were framed by the Additional Sub- 
ordinate Judge :__ 


“i, What was the contract between the parties about the construction 
of the kotki and what rates were settled ? 
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“2, Whether a deduction of 10 per cent. from the rates were settled 
between the parties, if so, on what conditions and was an oral agreement made 
to forego this deduction and is such oral agreement valid ? 


“3, Whether the defendant agreed orally to allow Rs 10 instead of 
Rs, 8 per cwt., and was such an oral agreement valid ? 


“4. Who was responsible for delay in construction and for stopping 
of the work and how does this affect the suit ? 


“>, How much stock of the defendant No. 1 is on the spot and should 
its price be credited in the account ? 


“6, What works have been done by the defendant No. 1 and of what 


value ? 


u 


7. Whether any amount is due from the defendant to the plaintiff 
on the account ; if yes how much and is the defendant No. 2 liable for it ? 


“8, To what relief is the plaintiff entitled ? ” 


On the 30th September, 1916, the Subordinate Judge 
(B. Ramachandra Saksena, Esq.) delivered judgment, decid- 
ing the first, second and fourth issues in the plaintiff’s favour 
and remarking— 

“In this case parties have been examined at a great length, but I am 
not inclined to place much teliance upon their evidence and I cannot but con- 
sider their evidence as that of interested party, although two of them, namely, 
plaintiff and defendant No. 2 hold a high position in life, as it is my experience 
that persons when they file or defend a suit on certain allegations whether 
right or wrong stick to them in their sworn testimony also, however high their 
position in life may be, without any regard to truth. Sahu Bishambar Saran, 
defendant No. 2, being chiefly interested in the result of the case, his evidence 
cannot be accepted as the evidence of independent man...... 


“ The defendant had not been able to satisfy me that the kothi has been 
built on a larger scale and that fact alone would not alter the rates on which 
the defendant agreed to conduct the kothi.... The defendant is not correct that 
in the beginning a single-storied kothi was in contemplation, and that it wae 
subsequently changed to two-storied as Bishambar Saran himself admits that 
in the plan there was perhaps an idea of the two-storied kothi.” 


On the third issue, he held that the defendant had failed 
to prove that the plaintiff had agreed to allow Rs. 10 per cwt. 
on the rate for the girders. As to the fifth issue, he held that 
the materials, valued by the defendant at Rs. 4,935-11-9 and 
bought for the construction of other buildings also of the plain- 
tiff, should be taken over by the plaintiff or the defendant at 
the figure of Rs. 4,625-10-9, or should be sold, and the money 
realised therefrom should be paid to the plaintiff towards 
satisfaction of the decree. In conclusion, the Court held that 
the cost of the work done by the defendant amounted to 
Rs. 32,801-2-6, from which the plaintiff was entitled to deduct 
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10 per cent., leaving a balance of Rs. 29,521-1-8 ; and deduct- 
ing this sum from Rs. 38,400, total advances admittedly re- 
ceived by the defendant, a decree was passed in the plaintiff’s 
favour for Rs. 8,281-10-0 with interest at 6 per cent. per 
annum from the date of institution of the suit. 


The defendants appealed, and the High Court of Judica- 
ture at Allahabad (Rafique and Lindsay, JJ.) on the 4th 
March, 1919 allowed the appeal and dismissed the plaintiff's 
suit, holding that there had been no breach of contract by the 
first defendant, and.observing :— 


“ Our examination of the plaintiff’s evidence leads us to the conclusion 
that it ought not to be acted upon and we are unable to come to any finding in 
his favour on the strength of any statement made by him. In the course of 
his deposition he made certain statements which we find to be untrue. In the 
first place he was questioned regarding an estimate which was supplied to him 
in the early part of 1914 by one Bansidhar who was called as 
a witness in the case. The evidence of Bansidhar was to the effect that having 
been called in by the plaintiff for the purpose of preparing a rough estimate of 
the cost of the buildings which were then under construction, he informed the 
plaintiff that the approximate cost would be Rs 42,000. The plaintiff on being 
examined regarding this, denied that any such estimate had been given to him. 
It is proved, however, by a document which the plaintiff himself produced, that 
this denial is untrue. He put into Court the notes prepared by Bansidhar, and we 
think an attempt had been made to rub out a portion of these notes which had 
been written in pencil and which showcd that Bansidhar had, as a matter of fact, 
informed the plaintiff that in all probability the whole of the building would 
cost him about Rs 42,000. Another statement to which the plaintiff committed 
himself was that the kot/1 as it stood at the time of suit was smaller in dimen- 
sions than the original kothi.- This is proved by documentary evidence on the 
record to be absolutely untrue...... 


“We may refer in the first place to the tender made by the defendant- 
contractor on the 27th May, 1913. It is proved that an application for permis- 
sion to build was filed on behalf of the plaintiff in the Municipal Office, Mora- 
dabad, on the a6th of May, 1913. To this application there was attached a 
plan, a copy of which is on the record. From this document it is clear that the 
building originally contemplated was a single-storied kothi of specific dimensions 
and there can be no manner of doubt that the tender made by the defendant-con- 
tractor was made with reference to this specification. The Subordinate Judge 
is clearly wrong when he says that the defendant failed to satisfy him that the 
first contract related only to a single-storied kothi. The documentary evidence 
on this point is quite conclusive........ 


“ Tt seems clear to us that so far as subject-matter of the agreement was 
concerned, the original contract between the parties had been substantially al- 
tered. The one-storied kotht had become a two-storied house. It is proved 
that the additional works were all carried out while the fothi still remained un- 
finished, a circumstance which corroborates the story put forward by the con- 
tractor that the plaintiff was trying to hurry on the works, 
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“In these circumstances it is difficult to see how the plaintiff can have 
his case of breach of contract, upon the terms of the first agreement. We 
have already expressed the opinion that the variations and additions made in 
the original arrangements must have altered the conditions of the work. The 
new arrangement was obviously bound to involve the plaintiff in a much 
lurger outlay than he originally contemplated both, because he wanted to have 
more work done and because he wanted the work done in a hurry. Rustamiji, 
the expert witness, who was employed by the plaintiff, admits that where work 
has to be hurried it costs more and that after all, is only in accordance with 
common sense. It is not shown that the work actually done by the defendant-con- 
tracto1 was bad work. On the contrary Rustamji admits that the work was well 
done and worth the full rates entered in the Schedule of the 27th of May, 
1913 without any Rs. 10 per cent deduction....... It seems therefore fairly cer- 
tain that before the month of June 1914, the plaintiff had been told by Bisham- 
bar Saran and by Bansidhar that the whole work would probably cost about 
Rs, 40,090, and we are inclined therefore to believe that having become alarmed 
at the prospect of so much expenditure he began to withhold funds. We find 
therefore that the plaintiff has failed to prove that the stoppage of the work was 
due to any default on the part of the defendant-contractor....... Even on Rus- 
tamji’s evidence the value of the work done by the defendant plus the value of 
the materials on the site comes to all but Rs 37,000. In addition to the works 
to which we have referred, the defendant-contractor claims for other works done 
for the plaintiff and with respect to these items he put in two bills, B-18 and B-19, 
the total of which comes to Ra 740 odd. With regard to the items contained 
in these bills the lower Court has allowed only Rs. 497-4-6. The fact however 
remains that, the contractor swore to the correctness of these bills and the plain- 
tiff never cross-examined him on the point. The items in bill B-18 are mostly 
amall items showing wages paid to labourers for doing odd jobs of work be- 
tween June and November, 1913, and we can see no good reason for refusing 
credit to the defendant-contractor for the sums covered by, these two billa If 
we add therefore to the sum already mentioned this sum of Rs 740-1-6 we find 
that the defendant-contractor has carried out work of the value of Rs. 37,695-4-9 
o1 roughly speaking Rs. 38,000 and taking into account the possibility of error in 
estimating the value of the materials on the site, a matter to which we have al- 
ready referred, our conclusion on the whole is that the plaintiff has failed to 
show that he has advanced to the defendant any money in excess of the value 
of the work already done.” 

Against this judgment, the plaintiff obtained special leave 
to appeal to His Majesty in Council, and the main question 
raised on the appeal was whether and how far the plaintiff was 
entitled to the rebate of 10 per cent. on the prices of materials 


(the second issue before the Trial Judge). 
De Gruyther, K. C. and Parikh for appellant. 
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1919. This decree reversed that of the Additional Subordi- 
nate Judge of Moradabad dated the 30th September, 1916, 
decreeing the plaintiff's claim. 


A building contract by way of offer and acceptance had 
been concluded between the plaintiff, appellant, who was the 
owner of certain land, and the respondent, a builder apparently 
in a humble way of business, who was a contractor. Certain 
subsidiary matters of accounting were referred to in the minute 
argument delivered before the Board. Even if that argu- 
ment had been in all points sound, it would have resulted in a 
relatively trivial readjustment of the figure of the alleged 
balance. Their Lordships content themselves with observing 
that the appeal is decided upon a consideration of the only 
ground which appears in the reasons of the appellant. It is 
not legitimate to raise at this Board other and subsidiary points 
which were apparently neither raised nor canvassed in the 
Courts below. 


The reasons for the appellant’s appeal to this Board are 
substantially confined to one point. That has reference to a 
10 per cent. allowance, to be made by the contractor to the 
owner “ for commission. ” 


The Board will now proceed to discuss the matter in the 
light of the contract between the parties. The form of the 
suit is by the owner against the contractor for a sum-amount- 
ing to nearly Rs. 10,000, on the allegation that that Rs. 10,006 
consisted of over-payments made by him as compared with the 
sums to which the contractor was entitled under the bargain. 
The appellant made certain strong allegations against the res- 
pondent and declined to make further advances, and the work 
was stopped. 


Their Lordships refer in particular to the offer of the 
27th May, 1913. The early portion of that offer is in these 
terms, and it is that early portion which raises, and completely 
raises, the question now at issue before the Board :_ 


“In compliance with your order the undersigned applicant ”—that is, 
the contractor—“ is willing to construct the new kothi in the bagh near the dis- 
tillery in mauza Manpur at the rate specified below, less Ra. ro per cent. for 
commission. Rs 500 will remain as an advance, which will be deducted from 
the amount of the last bill. If the work is done honestly and well, something 
ty way of reward may kindly be allowed to the undersigned from the Rs ro 


per cent, commission, ” 
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There is further reference in the acceptance to what ts 
manifest, and is agreed, was a most important circumstance, 
namely, that the work was to be done within one year. In 
the acceptance of the offer this and another point are made 
clear, namely (1) “ you should within a year construct ’’ the 
building, and (2) ‘if you would require money during the pro- 
gress of the work you will continue to get money weekly also 
according to need.” Finally it may be stated that under the 
contract no provision or bargain is made as to additions or 
alterations. 


Their Lordships have carefully considered the ambit of 
these clauses. It appears to the Board to be clear that the 
contract refers to one particular building, the size, dimensions 
and even plans of which had already been fixed. The new 
kothi thus singularised was that which had been the subject of 
an application, with submitted plans, to the local authority and 
by that date approved. 


As this contract work proceeded, however, it was found 
that the views of the owner were very much larger than those 
for which he had obtained the specific sanction. Withina few 
weeks of the acceptance of this contract radical changes began 
to be ordered by the owner. To speak roughly, those consist- 
ed_of the doubling of the size of the main building itself; it was 
converted into a two-storey instead of a one-storey building ; a 
large, and apparently extensive, compound was walled in, and 
various other buildings, including a temple. These were made 
the subject of orders from the owner, and work proceeded ac- 
cordingly. None, of these items, as already mentioned, werc 
within, at least, the express scope of the original contract. 


Their Lordships are clearly of opinion that the arrange- 
ments thus made, forming an addition of a kind so substantial 
as to increase the original cost from Rs. 21,000 to nearly 
Rs. 42,000, must be attributed to a new arrangement between 
the parties, and that that arrangement could not, in point of 
fact, have been completed within anything like the stipulated 
period of 12 months applicable to the first and definitely 
limited contract. 


In those circumstances it was quite clear that the builder 
still required, and possibly in even a fuller degree, to be ac- 
commodated with cash to enable him to undertake the heavy. 
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and fresh obligations under the new contract. It is also fur- 
ther clear on the facts that when payments to account, or pay- 
ments to discharge builders’ accounts or the accounts of persons 
supplying material, were made no deduction of 10 per cent. 
commission was in fact made from these. ‘These facts have 
a real bearing on the question of what was the stage at which 
such an allowance was to be made. 


It appears to their Lordships that upon a review of the 
first contract it is plain that the arrangement by way of rebate 
or a deduction of 10 per cent. commission in favour of the 
owner, was an arrangement which was only exigible and be- 
came crystallised when the work was completed and the final 
accounts at the end of the year were to be made up. Upon 
that occasion the Rs. 500 originally advanced was to be deduct- 
ed from the cumulative sum due to the builder, and further the 
estimate of the 10 per cent. commission would be made, not 
from the sums paid but from the scheduled rates for the arti- 
cles supplied, whatever their cost had been. After this reckon- 
ing was made within or at the close of the year, there would be 
completely determined the amount of the debt falling under the 
10 per cent. commission charged. It was then, in those cir- 
cumstances, that the opportunity would have arisen to the own- 
er, to forego making that large deduction from his contractor’s 
prices, and to limit the 10 per cent. by such an allowance as was 
left to his own goodwill. But the conditions for making such 
a deduction never arose ; the contract was not possible of com- 
pletion within the year ; it in point of fact was not completed 
and the Board agree with the High Court that the failure to 
complete was not due to any fault on the contractor’s part. 
The stipulation accordingly disappeared. 


A fortiori, in their Lordships’ opinion such a deduction 
was never agreed to with regard to the further work. What 
was done was that it entered into the head of the owner that he 
had largely over-paid the contractor. As it turns out this 
idea of his was illusory) he had not done so. On the best 
computation that can be made the accounts were fairly square, 
even at the old rates. 


In those circumstances, when a suit was brought for the 
sum of nearly Rs. 10,000 of alleged over-payment, the parties 
most sensibly agreed that a skilled referee should settle the 
amounts. Nor does the Board question the propriety of their 


PART V.] THE MADRAS LAW JOURNAL REPORTS. 19t 


having said to the referee that they were willing that the rates 
charged in the original schedule should be made applicable to 
the extra works executed. But the question remains as to 
what was to be done with regard to what one might call the 
prolocation of the right to deduct 10 per cent. commission. In 
the opinion of the Board there was no such prolocation. [It 
would have required a special and particular contract to make 
such a charge applicable to a condition of affairs entirely new. 


Their Lordships, however, are further relieved to find 
that the referee, looking over the charges and the work, does 
go into the question of whether the work was fairly charged 
at the contract rates without any allowance being made for 
the 10 per cent. commission. He gives evidence which is thus 
narrated in the judgment of the High Court “ Rustamji ”— 
that is, the arbiter__‘‘ admits that the work was well done and 
worth the full rates entered in the schedule of the 27th May, 
191-3, without any Rs. 10 per cent. deduction.’ No injustice 
as between these parties entering into this mercantile contract 
is to ensue. The contrary is the case. The allowance of 
the 10 per cent. which is now claimed in this suit by the owner 
of this piece of land would be an allowance which would permit 
him to pay only go per cent. of the value of the work which is 
actually on his property. 


Their Lordships are satisfied that the result arrived at by 
the High Court is sound ; and they will humbly advise His 
Majesty that this appeal be dismissed with costs. 


Solicitor for appellant : E. Dalgado. 
Solicitors for respondents T L. Wilson & Co. 
A. de M. Appeal dismissed. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS, 


PRESENT :__MR. JusTICE ODGERS AND MR. JUSTICE 
WALLACE. 


Ramari alias Venkatramani 


and others Appellants* (Defendants 
Nos. 3 to 5) 
v. 
M. Narayanaswami Iyer 
and others Respondents (Plaintiff and 


defendants Nos. 1 and 2). 


Civil Procedure Code, S. 21—Toansfer of territorial jutisdiction—Effect on 
pending proceedings—Objection—W aiver—A ppeal. 

In a suit on a mortgage an application for the appointment of a receiver 
pendente lite was made. Issues were framed in the case and afterwards the 
application for a receiver was heard. Before delivery of judgment on the 
application, the territorial jurisdiction of the Court was transferred by a noti- 
fication of the Government and vested in another Court. In spite of this 
the former Court proceeded to deliver judgment appointing a receiver, without 
any objection to its jurisdiction being taken by the parties. The defendante 
appealed against the order appointing a receiver on the ground, inter alia, that 
the Court ceased to have jurisdiction over the cause at the time when the order 
was made. Held, that S. 21, C. P. Code, governed all cases of want of territorial 
jurisdiction and that the appellants not having taken objection to the passing 
of the lower Court’s order must be held to have waived objection on the ground 
ot want of jurisdiction and could not raise the same objection on appeal especially 
as there had been no failure of justice. 


Zemindar of Etttyapuram v. Chidambaram Chetty, (1920) I L R 43 M 675 
followed. 
Appeal against the order dated 22nd October, 1923, of 
the Court of the Subordinate Judge of Mayavaram in I. A. 
No. 228 of 1923 in O. S. No. 98 of 1922. 


T. R. Venkatrama Sastri for appellants. 
T. R. Ramachandra Aiyar and S.R. Dixit for respondents. 
The Court delivered the following 


JUDGMENTS :__Odgers, J. :__In this case the suit was on 
a usufructuary mortgage-bond executed by the rst and 2nd 
defendants to the plaintif, the 1st defendant being the father 
of defendants 2, 3 and 4. The last two are the appellants 
before us. The 3rd and 4th defendants, who are undivided 
members of a joint Hindu family which owns apparently large 
properties, have brought the suit to set aside the suit mortgage 








“A A O No. 377 of 1923. agth January, 1924. 
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alleging inter alia that the document was only intended to 
operate if, on taking the accounts between the defendants and 
the plaintiff, any amount was found due from the latter to the 
former. The matter before us arises directly out of the 
petition for the appointment of a receiver in the Mayavaram 
Sub-Court in which the suit had been instituted. The suit 
was numbered 98 of 1912. Argument was heard, on the 
19th September, 1923, the petition was adjourned for orders 
to the 21st September. For various reasons, the order was 
not pronounced till the 2nd October, 1923, when the plaintift 
was appointed receiver. The difficulty arises from the fact 
that on the Ist October, 1923, a notification of Government 
took effect by which the local limits of the jurisdiction of the 
Mayavaram Sub-Court were changed and the Nannilam 
Munsif in which the lands in question are situate was trans- 
ferred to the Tiruvalur Sub-Court. The first question raised 
before us in appeal from the order appointing the plaintiff 
receiver is that on the 2nd October the learned Subordinate 
Judge of Mayavaram had no jurisdiction to pronounce the 
order which is therefore void. The notification unfortunately 
does not save “ pending suits, and we had a long argument 
chiefly based on Subbiah Naicker v. Ramanathan Chettiar (1) 
and Seeni Nadan v. Muthuswami Pillai (2) on a question 
whether the Court to which the jurisdiction has been transfer- 
red is the only Court which can execute a decree passed by the 
Court from which the jurisdiction has been transferred. In 
my opinion, it is quite unnecessary to examine the cases on this 
subject for the learned Vakil for the petitioner at a late stage 
of his argument propounded other authorities to show that the 
learned Subordinate Judge had no jurisdiction. It may be 
premised that authority on this question is scanty. We have 
however a Full Bench decision of this Court. The Zemtindar of 
Ettiyapuram v. Chidambaram Chetty (3), which lays down 
that S. 21, C. P. Code applies to objections with regard to 
want of territorial jurisdiction. Further Wallis, C. J. there 
said “ S. 21 forbids any appellate or revisional Court to 
allow any objection as to the place of suing unless it was taken 
in the Original Court and even then unless there was a con- 
sequent failure of justice. The effect of the section, in my 
opinion, is that objection which the Appellate or Revisional 
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Court is thereby precluded from allowing must be considered 
cured for all purposes unless taken before the passing of the 
decree in the Original Court. ” 

S. 21 is inapplicable in terms to the present case because 
issues have been settled in the mortgage suit, and the section 
provides that any objection should be taken at or before such 
settlement and that no objection shall be allowed unless there 
has been consequent failure of justice. It is quite obvious 
that the objection could not in this case have been taken before 
or at the settlement of issues at which date the Mayavaram 
Sub-Court had full territorial jurisdiction over the subject- 
matter in dispute. It is objected that, the transfer having 
beén made on the 1st October when something in the nature 
of an application in arrest of judgment should have been put 
in by the appellant on the 1st or 2nd of October before the 
learned Subordinate Judge delivered his order and he not 
having done so, the appellant must be debarred from raising 
any objection now to the validity of the judgment. With this 
contention I agree. It has been held in the Full Bench case 
referred to that if no objection to jurisdiction is raised on the 
passing of a preliminary decree on a mortgage, it cannot be 
raised afterwards in execution. There the reasons are based 
on the wording of S. 47, C. P. Code, but it seems to be that 
the principle is that objection should be taken under S. 21 at 
the earliest possible opportunity and if it is not then taken, 
the objector is debarred from raising it afterwards. The 
objection further will be disallowed unless there has been a 
failure of justice. 

The cases Jyoti Prakas v. Bagala (4), Vajechand 
v. Nandram (5) and The Queen v. The Inhabitants of 
Denton (6) were all cases of jurisdiction over the subject- 
matter and therefore do not apply to the present case. As 
pointed out by Mookerjee, J. in the first of these cases the 
distinction between territorial jurisdiction and that as to the 
subject-matter is fundamental. 


Moreover, it was held by Phillips and Venkatasubba Rao, 
JJ. in Appeals Nos. 312 and 329 of 1920 that the principle 
underlying S. 21, C. P. Code, is that objection to territorial 
jurisdiction may be waived. So here it may be said that the 
appellant not having taken objection to the passing of the 


4. (1922), 36 C L JF 124 E 5. (1907) ILR 31 Bom 545. 
6. 18 Q B 761. 
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Sub-Judge’s order must be held to have waived his objection 
to his doing so on the ground of want of jurisdiction. 


As to this question the Full Bench thought it unnecessary to 
deal with it or whether the words “ place of suing ” were not 
wide enough to include objections to the place of prosecution 
as well as of instituting suits. Wallis, C. J., however, with 
whose judgment the other members of the Court agreed, ap- 
pears to me to have been inclined to the opinion that they 
were. This really concludes the point under discussion. 


I am, therefore, of opinion that this objection ought to 
have been taken before the judgment was pronounced and that, 
no objection having been taken, the appellant must'be taken to 
have waived all objections to the pronouncement by the Sub- 
ordinate Judge of his order. In any case, the question is 
entirely technical as regards the circumstances of the present 
appeal and I am, for the reasons given, of opinion that the 
objection to the appeal under S. 21, C. P. Code, must be upheld. 


Moreover, I am of opinion that no failure, of justice has 
taken place. It is, therefore, necessary to shortly consider 
the merits which have been argued before us at great length. 
The appellant argued that there was no case made out for a 
receiver. [am not prepared, on a consideration of the whole 
of the documents filed, to come to a conclusion against that of 
the Subordinate Judge in this matter. The plaintiff and defend- 
ants, or at least the 1st defendant’s father, have been close 
friends for a number of years and the friendship was appa- 
rently only broken when the question of settlement of accounts 
occurred between them. The defendants are rich men. ‘The 
plaintiff was in management of the properties, it is said, by 
the defendants’ consent. The plaintiff is also said to have 
been trusted by the 1st defendant as a man of business to look 
after the properties as his agent. For a number of years the 
plaintiff appears to have occupied a position of trust with 
regard to the ist defendant, but it is said by the latter that at 
the end of 1921, the plaintiff was removed from his position. 
If that is so, it is rather significant that the plaintiff in January, 
1922, appears to have paid the cist on the plaint land. The 
allegation for the plaintiff is, of course, that he was never a 
‘manager but that he was in possession in his own right. The 
plaintiff is not in possession of the mortgage-bond on which 
he sues, but that is apparently in the possession of the defend- 
ants’ agent who was also the kariastan. ‘The Subordinate 
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Judge has come to the conclusion that the plaintiff ought to 
remain in possession until the decision of the suit. I am not 
prepared to say that he has exercised his discretion wrongly. 
I refuse to interfere with his appointment of the plaintiff as 
receiver and dismiss the C. M. A. with costs. 


Wallace, J. :_There is no need to re-state the facts of 
this case. The first point for decision is whether any want of 
jurisdiction exists. This depends on the answer to the ques- 
tion whether, when a particular local jurisdiction of one Court 
is transferred to another by notification under Ss. 10 or 11 of 
the Madras Civil Courts Act, such transfer carries with i 
automatically all pending suits and proceedings of any and 
every sort arising out of that local jurisdiction, so that the 
Court in which they were originally filed loses jurisdiction and 
the Court to which the local jurisdiction is transferred assumes 
it. This seems to be a point not free from difficulty, and I can 
find no direct authority on it. If a Court having a particular 
local jurisdiction is abolished and another Court takes over 
that jurisdiction, it seems to me that the latter takes over all 
pending proceedings inthe former. ‘The principle is that only 
the Court, in whose local jurisdiction the suit arises, can deal 
with all proceedings of a civil nature in that jurisdiction, whe- 
ther previously pending in other Courts or not, so if any fresh 
application had to be put in in a suit, arising in a local jurisdic- 
tion since transferred to another Court, the applicant would 
have to be guided as to the forum for his application by consi- 
dering not whether the suit had been instituted in a particular 
Court but which Court has local jurisdiction within the local 
limits from which his application arises. It is dificult to see why 
a Court having local jurisdiction should not have jurisdiction to 
receive such an application, and, if it has such jurisdiction, the 
other Court cannot have that jurisdiction also. 


As regards the cases cited before us, that of Subbiah 
Naicker v. Ramanathan Chettiar (1) is at least authority for 
the proposition that when, after an order for sale in execution 
was passed by one Court, the local limits of the jurisdiction 
of that Court were so altered that the property fell within the 
local limits of another Court’s jurisdiction, the former Court 
loses its control over the execution proceedings which pass 
automatically to the latter Court. The case of Subbayya v. 


Rachayya (7) also favours the view that the Original Court 


% (1914) [LR 37M 462:26M LJ 189. 7 (1914) ILR 37 M 477. 
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in which a suit on contract was first instituted ceased to have 
jurisdiction when the place where the contract was made was 
taken away from its limits. I do not find that the Full Bench 
case in Seeni Nadan v. Muthuswami Pillai (2) in any. way 
overrules this general proposition. It proceeded on the 
general bearing of Ss. 37 and 38 of the Civil Procedure Code 
which allow a decree-holder to apply for execution to the 
Court which passed the decree as well as to the Court having 
local jurisdiction, if that is a different Court. There is in 
that report no expression of any doubt as to the proposition 
that, generally and apart from the provisions of Ss. 37 and 38 
of the Civil Procedure Code, when the local jurisdiction has 
been transferred from one Court to another,. pending civil 
proceedings in the former Court are automatically transferred 
to the latter ; and Sadasiva Aiyar, J. held to his former view 
in Subbiah Naicker v. Ramanathan Chettiar (1), see his re- 
marks in Seent Nadan v. Muthuswami Pillai (2) “The fact 
that at a particular time the Court was competent to pass a 
decree for sale cannot mean. that its jurisdiction to proceed 
further could be retained for ever.” The cases in Ranganatha 
Rao v. Hanumantha Rao (8) and Mouna Guruswami Naicker 
v. Sheik Mahommadhu Rowther (9) also support the general 
proposition advanced above ; and also all the cases in which 
the power of a Court, which passed the decree, to execute it 
after its local jurisdiction has been transferred have been con- 
sidered, for example, Manavikraman v. Ananthanarayana 
Iyer (10), all of which cases assume that with the transfer of 
local jurisdiction the power to execute follows automatically. 
See also Venkataraov.Sastha Iyer (11). It is difficult therefore 
to say that the view that a Court must have territorial jurisdic- 
tion all through the trial of a suit before it is an unsound one, 
and I am inclined, as at present advised, to the view that the 
transfer of local jurisdiction does automatically effect the 
transfer of all pending suits and proceedings arising originally 
from that local jurisdiction. In the present case, then, the 
Sub-Court of Mayavaram lost jurisdiction over this suit and 
all proceedings therein on the 1st of October and had therefore 
no jurisdiction to deliver the order under revision. 


1. (1914) IL R 37M 462 26ML J189. 

2. (1919) ILR 42 M 821 37 ML J 284. 
8. (1922) ILR46M ıı. 9. (1922) ILR46M 83 43 ML J 713. 
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The next question is whether the petitioner is estopped 
by force of S. 21 of the Civil Procedure Code from raising in 
this Court the plea of want of jurisdiction in the Mayavaram 
Sub-Court. He is met by the other side by the argument that, 
as he did not, on the 2nd October, on which date the Sub-Court 
passed the order in this case, object to the Sub-Court so pro- 
nouncing its order, he is precluded by S. 21 of the Civil Pro- 
cedure Code from now raising that contention. Again there 
is some lack of authority to guide us on this point. The 
nearest case on the point which I am able to trace is the Full 
Bench in Zemindar of Ettiyapuram v. Chidambaram 
Chetty (3), where it was held, first, that S. 21 governs all 
cases of lack of territorial jurisdiction, secondly, that it applies 
to execution proceedings, that is, to proceedings after the decree 
in a suit, and thirdly, that a party cannot plead in execution 
that the decree under execution was passed without jurisdic- 
tion. The third point is not applicable to the present case. 
The answer to the second does not appear to be of much help 
in deciding as to the validity of applying S. 21 to proceedings 
in suits after issues have been framed and before decree 1s 
passed. The answer of the Full Bench was given on the 
narrow ground that the want of jurisdiction to pass a decree 
is ordinarily not open as a ground of attack on appeal or revi- 
sion, and that S. 21 forbids such attack unless it was made 
in the original Court and unléss the want of jurisdiction led to 
a failure of justice. The reasoning set out at page 686 seems 
to suggest that S. 21 forbids any objection as to want of 
territorial jurisdiction being raised on appeal or revision unless 
it was raised in the original Court. That again being based 
on an interpretation of the phrase ‘ objection as to the place 
of suing’ in the section, which was held to mean objection to 
the institution of the suit on the ground that the Court in which 
it was instituted had not jurisdiction over the property which 
was the subject-matter of the suit. I am not sure that the Court 
further held that the phrase ‘ institution of the suit’ covered 
all proceedings in the suit after the institution. That the 
Court felt this difficulty is plain from the passage in page 687 
‘Tt is unnecessary to consider whether those particular words 
may not be read as applying only to cases where it is possible 
to take the objection at or before the settlement of issues, aud 
whether the words ‘ place of suit’ are not wide enough to in- 
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clude objections to the place of prosecuting as well as of insti- Ramani 


tuting suits, ” and the case was finally decided on the assump- Narayana- 


tion that, even if S. 21 did not apply, the jurisdiction of the eee. 
Court which passed the decree could not be questioned in exc- TERR, 
? s 


cution, for which proposition there was direct authority. So, 
I find no clear guidance in this ruling as to whether 5. 21 
applies when during the pendency of a suit and after the fram- 
ing of issues the local jurisdiction from which the suit arose 
has been transferred to another Court, and whether all pro- 
ceedings in that suit after the trarisfer, if taken in the original 
Court, would be void. 

On this point I find myself most in agreement with the 
referring judgment of Seshagiri Aiyar, J. who points out that 
to hold that the-phrase ‘place of suing’ is synonymous with 
territorial jurisdiction is to hold that jurisdiction may be von 
ferred by consent or at least by silence and by refraining from 
objecting to it. 

I consider, however, that I must follow the Full Bench 
ruling in so far as it lays down that S. 21 governs all cases of 
want of territorial jurisdiction. In that case this plea of want 
of jurisdiction shall, under the section not be entertained unless 
inter alia there has been a consequent failure of justice. On 
the merits, I agree with my learned brother for the reasons 
given by him that the petitioner has not made out any case of 
failure of justice consequent on this want of jurisdiction and 
I therefore agree that the C. M. A. must fail and be dismissed 
with costs. 

A. V. V. Appeal dismissed. 


IN THE H1GH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. VENKATASUBBA Rao, J. 


Sivapatha Mudaliar Petitioner* (Complainant) 
v. 
S. K. Abdul Razak Respondent (Accused). 


Madras District Municipalities Act (V of 1920), Ss. 54 (b) (ii) and 59 (c) Sivapatha 
—Offence under—Deposit—Object of—No costs or compensation ordened—Deposit Mudallar 
to be returned. 

It is not an offence under S. 54 (b) (it) of the Madras District Municipali- 
ties Act to say of a candidate for municipal election “ He failed in getting 
elected in his own place and has come here expecting to be elected.” 


Uv, 
Abdul Razak. 
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“Cr R C No. 696 of 1923. 
(Cr R P No. 555 of 1923). 28th February, 1924, 
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The deposit required under S. 59 (c) is presumably intended as security 
for costs incurred by the accused and compensation, if any, payable. Where 
a Court in dismissing a complaint has not directed payment of costs or com- 
pensation, the intention of the legislature must be taken to be the amount should 
be refunded to the complainant, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional First Class Magistrate of 
Saidapet in C. C. No. 37 of 1923. 


FV. L. Ethiraj for petitioner. 


The Public Prosecutor and F. Visvanatha Sastri for res- 
pondent. 


The Court made the following 


ORDER :__The question to be decided is, did the accuseél 
commit an offence under S. 54 (b) (ii) of the Madras Act V of 
1920 ? It enacts “ Every person who publishes state- 
ments which he knows to be false and which materially affect a 
candidate or his election shall be punished with imprisonment 
which may extend to six months. ” 


The statement which the accused is alleged to have made 
is this:—“ P. W. 1, i. e., the complainant, failed in getting 
elected in his own place and had come to Saidapet expecting to 
be elected.” For deciding whether this statement materially 
affects the candidate or his election, I have first to consider the 
nature of the statement itself. I fail to see what bearing this 
statement car have upon the result of the election. If the 
complainant had in truth been defeated at a previous election 
held at another place, it does not follow that he will meet with 
defeat at the subsequent contest. 


The second point to be considered is, whether, the persons 
to whom the statement is made are likely to be influenced by it. 
They are Municipal Councillors and intelligent persons and, 
as the Magistrate remarks, friends of the complainant. 


I think that the Magistrate’s conclusion that the act com- 
plained of does not amount to an offence under S. 54 (b) (it) 
is correct and I must therefore uphold the order of acquittal. 


‘A subsidiary question has been raised regarding the 
deposit of Rs. 200 made by the complainant. Under S. 59 
(c) it is a condition requisite for the filing of a valid complaint. 
The complainant has failed to establish his case, The Act is 
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silent with regard to what is to happen to this sum. Presumably 
the deposit is intended as security for costs incurred by the 
accused and compensation, if any, payable. The complainant 
has not been ordered to pay costs or compensation. The in- 
tention of the legislature must be taken to be that in the cir- 
cumstances the amount should be refunded to the complainant. 
It will accordingly be paid to him. I am not called on to de- 
cide whether this is or not a fit case for the award of compense- 
tion, and I make no pronouncement on the matter. 


T.S. V Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


Venkatasubba Chettiar Petitioner in both* (Respondent) 


v. 
Sesha Iyer Respondent in both (Petitioner). 


Madras Distrıct Municipalities Act (V of 1920), S. 303—Rules framed un- 
der—R, 6—Enguiry into election dispute—Power of Court to issue interim 
injunction—Disci etion—C. P. Code, S. 94 and O. 39, R. 2—Applicability of. 

A District Judge inquiring into a petition contesting the validity of an 
election to a Municipal Council under Madıas Act V of 1920, has no power, 
statutory or inherent, to restrain the successful candidate by interim injunction 
from taking his seat in the Council pending the enquiry. R. 6 of the Rules 
framed by the Local Government for the decision of election disputes has not 
the effect of making the provisions of S. 94 and O. 39, R 2, C. P. Code, 
applicable to election inquiries. 

Sarvothama Rao v. Chairman, Municipal Council, Saidapet, (1923) 45 M. 
L J 23 referred to. 

Petitions under S. 1155 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to rc- 
vise the orders of the District Court of Trichinopoly, dated 
30th October, 1922 and 3rd November, 1922, in I. A. No. 625 
of 1922 and J. A. No. 630 of 1922, respectively, in O. P. 
No. 147 of 1922. 

Dr. S. Swaminathan for petitioner. 

T. R. Venkatrama Sastri and K. S. Sankara Iyer for res- 
pondent. 

The Court delivered the following 

JuDGMENT :— This is a petition under S. 115 of Act V o! 
1908, and S. 107, Government of India Act. 


*C R P Nos. 808 and 809 of 1922, 6th March, 1924. 
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Petitioner and respondent were the only two candidates 
at the election held on 22nd September, 1922, for the appoint- 
ment of a councillor to represent the 12th Ward of the Trichi- 
nopoly Municipality. The petitioner was declared duly elect- 
ed and respondent filed a petition before the District Judge oi 
Trichinopoly under the rules framed in accordance with S. 303 
(2) (b), Madras Act V of 1920. While the inquiry into 
this petition was pending the respondent applied in I. A. No. 
G25 of 1922 purporting to be under Ss. 94, 141, 151 and O. 39, 
R. 2 of the Code of Civil Procedure that the present petitioner 
be restrained by a temporary injunction from taking his seat in 
the Municipal Council until the disposal of the petition. In 
his order on this application, dated 30th October, 1922, the 
District Judge restrained the petitioner by interim injunction 
from taking his seat in the Council. Hence this revision 
petition. 


The question for determination is whether the District 
Judge had jurisdiction to pass such an injunction. Rule 1 of 
the Rules for the decision of disputes as to the validity of an 
election lays down that no election held under the Madras Dis- 
trict Municipalities Act shall be called in question except by an 
election petition presented in accordance with these rules. Un- 
der R. 6, “ Every election petition shall be inquired into by the 
Judge as nearly as may be in accordance with the procedure 
applicable under the Civil Procedure Code, 1908 to the trial of 
suits.” It is argued for the petitioner that ‘ procedure applica- | 
ble to the trial of suits’ cannot include the power to pass an 
interim injunction, while on behalf of respondent it is contend- 
ed that R. 6 does convey such power and in any case, the Dis- 
trict Judge has a residuary power which enables him to take 
such action under the Code as may seem proper during the 
course of the enquiry. 


It is to be noted that the application of Civil Procedure 
Code to these inquiries is definitely restricted in R. 6 to the 
trial of suits. Had the Government intended that the Judge 
in an election inquiry should have the same powers as he has in 
the exercise of his original jurisdiction this presumably would 
have been stated in terms. In this connection R. 6 may be 
compared with S. 5 of the Provincial Insolvency Act where full 
powers are conferred upon the Insolvency Court, and the dif- 
ference in the wording of the respective clauses is significant. 
An interim injunction can only be within the jurisdiction of the 
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Judge holding an inquiry into an election petition if that in- 
junction is for the purpose of and in furtherance of the trial 
which he is conducting. But a temporary injunction under 
O. 39, R.2 isnot necessarily for the purposes of the trial. 
5. 94, Civil Procedure Code, out of which O. 39 arises, is fram- 
ed generally, in order to prevent the ends of justice from being 
defeated, and then, under O. 39, R. 2, “In any suit for 
restraining the defendant from committing „an injury 
the plaintif may apply to the Court for a temporary injunction 
to restrain the defendant from committing the injury.” An 
injunction restraining an elected candidate from taking his seat 
may be in the ends of justice assuming that there is prima facie 
ground for holding his election to have been so irregular that 
any act consequential upon that election is a fraud upon the de- 
feated candidate, but such an injunction in no way affects the 
conduct of the trial. A Court which issues such an injunction 
is really proceeding as if it were seized of the case in the ordi- 
nary exercise of its civil jurisdiction ; and not as a Court 
inquiring under special rules into the validity of an election. 
And under R. 1 an election can only be called into question by 
a petition presented under the rules. | When the party is spe- 
cially prescribed from invoking the Civil Courts in the ordinary 
exercise of their judicial functions I can see no warrant for 
a Court importing into the inquiry its ordinary civil powers of 
its Own motion, and, of course, if a Court cannot act under 
S. 94 and O. 39, S. 151 does not extend its powers. The learned 
District Judge has justified his order in I. A. No. 630 of 1922 
on the ground that it is better that a councillor whose quali- 
heations for his office are questioned does not take part in an 
election (i. e., does not sit as councillor and vote for the election 
of Chairman) as that may lead to questions about the validity 
of the election. Had the disqualification in question been one 
falling within the provisions of S. 50 there could be no such 
difficulty because it is expressly provided in S. §1, cl. 3, that 
pending the decision of the District Judge after inquiry into 
the alleged disqualification the councillor shall be deemed to be 
qualified. By parity of reasoning I think that the councillor 
whose election is impugned on account of alleged irregularities 
may also be deemed to be qualified pending the Judge's 


decision. 


The rules under S. 302 (2) (b) do not contain a provision 
similar to that in S. 51, but in R. 13 it is laid down that when 
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an election is declared void the seat of the returned candidate 
shall be deemed to be vacant from the date of the Judge’s 
order, which implies that up to the date of the Judge’s order 
the unseated councillor shall be deemed to have been qualified. 


Therefore I find no reason to hold that Government must 
necessarily have intended that a power of granting interim in- 
junctions should vest in the Judge inquiring under R. 6. The 
English decisions to which my attention has been directed, 
Aslatt v. Corporation of Southampton (1), Richardson v. 
Methley School Board (2), establish that the Court of Chan- 
cery has exercised this power of granting injunctions, but I 
do not think it is denied that in the exercise of their ordinary 
judicial functions the Indian Courts acting under O. 39, R. 2, 
can exercise this power. Cf. Sarvothama Rao v. Chairman, 
Municipal Council, Saidapet (3). The question is whether 
this power has been carried into the special rules for election 
inquiries, and in this connection the English cases are valuable 
chiefly as showing that such powers should be exercised with 
the greatest discrimination. In Aslatt v. Corporation of 
Southampton (1) the Corporation was restrained from declar- 
ing the office held by plaintiff void. Here, it may be noted, 
the status quo was preserved by the interim order of the 
Court which is very different from temporarily unseating an 
elected candidate. 


In the course of that ruling Jessal, M. R., observes in 
page 148 that the mere fact that some proceeding was being 
taken to test a right to continuc in an office was never considered 
a ground for interfering by injunction ; because the old Court 
of Chancery never interfered if a legal right only was in ques- 
tion. The Judicature Act, 1873, conferred upon Courts the 
right of granting injunctions but as a general rule the Court 
only interferes when there is some question of property, though 
there may be interference even when personal status is the only 
thing in question. 


This case is considered in Richardson v. Methley School 
Board (2), where certain doubts in respect of Aslatt v. Cor- 
poration of Southampton(1) are discussed, but the Court con- 
cludes by granting a similar injunction. That the Court of Chan- 
cery has exercised this power is no warrant for assuming that it 
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was meant to be included by Government within the provisions 
of R. 6, and it is not disputed that Indian Courts in the exercise 
of their ordinary functions under the Civil Procedure Code 
would have such power of granting injunction. I find that 
the District Judge acted without jurisdiction in granting an 
interim injunction by his order on I. A. No. 625 of 1922, dated 
30th October, 1922, and order that it be cancelled. 
Respondent will pay the costs to the petitioner. 


The District Judge after hearing the present petitioner 
re-afirmed the interim injunction in his order of 3rd November, 
1922, and that order is sought to be revised in C. R. P. No. 809 
of 1922 which must also be allowed on the same grounds but 
without costs. 


A. V. Y Petition allowed. 


[ FULL BENCH.] 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT Mr. Vicror Murray Coutts TROTTER, 
Chief Justice, MR. JusTICE RAMESAM AND MR. JUSTICE 
WALLACE. 


Minor Suyamprakasam alias Meenatchi-- 
sundaram, by his next friend and 


mother Valli Ammai Achi Appellant* (Plaintiff. ) 
v. 
Murugesa Pillai Respondent (Defendant). 


Minor—A gent appointed by guardian—Sutt against agent—If maintainable. 


A minor can maintain a suit against an agent appointed by his guardian 
for the benefit of the estate, in all cases and particularly in respect of properties 
received by the agent and not accounted for to the guardian. 


Ramanathan Chettiar v. Muthiah Chetty, (1919) I L R 43 Mad. 429: 
38 M L J 247 overruled. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in O. S. No. 13 of 1919, dated the 8th 
March, 1921. 
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The Court (Ramesam and Jackson, JJ.) made the 
tollowing 


ORDER OF REFERENCE TO A FULL BENCH :— 


Ramesam, J. :—In this case the plaintiff, being minor by 
his mother and next friend, sued the defendant (his maternal 
uncle) for an account of his management, generally, of the 
plaintiffs estate from October 1910 to March 1916 and, in 
particular, of certain items of moveables (paddy and out- 
standings). The Subordinate Judge dismissed the suit follow- 
ing Ramanathan Chettiar v. Muthiah Chetty (1). 


The plaint does not expressly say that the defendant was 
appointed as agent by plaintiff’s mother nor have we in this case 
any power of attorney, as in Ramanathan Chettiar v. Muthiah 
Chetty (1) and_ in Ramayya Chettiar v. Sappanimuthu 
Chettiar (2). The plaint was filed prior to the decision in 
Ramanathan Chettiar v. Muthiah Cheity (1) and it cannot bc 
said that it was cleverly worded with a view to evade that deci- 
sion. The allegations are loose and general, equally consis- 
tent with defendant being regarded as an agent appointed by 
the plaintiff's guardian as well as with defendant being a mere 
inter-meddler and the guardian passively acquiescing and re- 
maining content with defendant’s promises of accounting. I 
do not think the allegations in paragraph 3, sub-paragraphs (2) 
and (3) necessarily amount to an allegation that defendant is 
an agent. At the same time it must be conceded that all the 
allegations will cover and are consistent with a case of agency. 
The defendant denied agency. But the Subordinate Judge 
without inquiring into the fact of agency and on the allegations 
in the plaint, held that the suit is not maintainable. 


I find several difficulties in applying Ramanathan Chettiar 
yv. Muthiah Chetty (1) to this case. First, the English cases 
Barnes v. Addy (3) Inre Barney Barney v. Barney (4) 
Mara v. Browne (5) are all cases where the de- 
fendants had dealings with trustees and the Cestuis que trustent 
sued to make them liable. The defendants were not dealing 
with guardians. Now I do not think the legal position of a 
guardian is identical with that of a trustee. It may be readily 
conceded that, for several purposes, their positions are analo- 


1. (1919) ILR 43 M 429 38M LJ 247. 2, AS No. 90 of 1921. 
3. 9 ChaA 244. 4. (1892) 2 Ch 265. 
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gous (vide S. 88 of the Indian Trusts Act) and we may speak 
of guardians who hold a fiduciary position, loosely as trustees. 
I do not think the statement of Romilly, M. R., in Mathew v. 
Brise (6) amounts to more than this. In Muthusubbia 
Chettiar v. Rangia Goundan (7) it has been held that the 
powers of a guardian are less extensive than those of a trustee 
although the soundness of such a wide proposition has been 
doubted in Vembu Iyer v. Srinivasa Iyengar (8). The latter 
case suggests that the position of a guardian is in some res- 
pects wider than that of a trustec [see the judgment of Masila- 
mani Pillai, J., in Ramayya Chettiar v. Sappanimuthu Chet- 
tiar (2)]. Whatever may be the position of guardians in 
English Law, it is impossible to bring a guardian under the 
definition of “ trusts ” and “trustee”? in the Indian Trusts 
Act. If every guardian is a trustee, the legislature might 
have easily said so. The fundamental difference is that the 
legal estate vests in the trustee, but does not vest in the 
guardian. The Cestuts que trust if sui juris may require the 
trustee to convey the estate to him (S. 56 of the Trusts Act} 
but until this is done, the estate vests in the trustee. No such 
conveyance has to be executed by the guardian to his ward on 
his attaining majority. 


There is no law prohibiting a guardian from entering into 
contracts on behalf of his ward. | When such contracts are 
entered, they are not void. | When they are not completely 
executed, the question of enforcing them against minors in 
Courts will be decided with reference to the test how far they 
are binding on the minors. In so far as such contracts im- 
pose a mere personal liability on the minor, they may not be 
enforced [Waghela Rajsanji v. Shekh Maludin (9), Indur 
Chunder Singh v. Radha Kishore Ghose (10)] and there may 
be difficulties in giving effect to them [Ramajogayya v. Jaga- 
nadhan (11)]. But these difficulties need not trouble a Court 
in cases where all that remains is something to be enforced on 
behalf of and for the benefit of the minor [see Masilamani 
Pillai, J.’s judgment in Ramayya Chettiar v. Sappanimuthu 
Chettiar (2)]. Mr. Sitarama Rao, the learned Vakil for 
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the respondent, suggested that in such a case the minor may 
sue on the principle that a general rule that only parties to a 
contract can sue does not apply where a benefit is reserved 
under or arises out, of the contract in favour of a third person 
in such circumstances as to amount to a trust (vide Pollock on 
Contracts, 9th Edition, pages 222—223). ‘This suggestion 
leads me to doubt the soundness of applying the English deci- 
sions to a case of a guardian. If the contract centered into by 
the guardian was made on behalf of the minor and the un- 
executed part of it relates not to a liability but to a right of 
the minor, I do not see why the minor cannot sue on a con- 
tract of agency just as he can, on any other contract. Even 
Phillips, J., who differed from Masilamani Pillai, J. in 
Ramayya Chettiar v. Sappanimuthu Chettiar (2) does not 
seem to question such a proposition. On the terms of the 
power-of-attorney in that case, he held that the contract of 
agency in it was not created on behalf of the minor but 
personal to the principal. 


Secondly, Lord Selbourne’s judgment in Barnes v. Addy (3) 
indicates an exception to the main principle he was laying 
down :__"‘ Unless those agents receive and become chargeable 
with some part of the trust property or unless they assist with a 
knowledge in a dishonest and fraudulent design on the part of 
the trustees ” (at page 251). When we examine the facts in 
the English cases this aspect of the matter seems to become 
important. In Barnes v. Addy (3) the two solicitors (Mr. 
Dufheld and Mr. Pearson) were sought to be made liable on 
the ground that Mr. Dufheld prepared the deed of appoint- 
ment of Barnes as sole trustee and the deed of indemnity and 
introduced Addy to a broker for the purpose of selling out 
some of the stock to pay some amounts to which the trust es- 
tate was liable and that Mr. Preston settled the deed of indem- 
nity on behalf of Mrs. Barnes. ‘These acts were alleged to 
amount to a fraud on the part of the solicitors. In Barney v. 
Barney (4), the widow of the testator acting as executrix de- 
cided to carry on the husband’s business but this amounted to a 
breach of trust. Two friends assisted her by inittalling a!l 
cheques issued by her on the bankers with whom 
the funds were invested, it being understood that the 


a. AS No. 90 of 1921, 3. 9 Ch A 244. 4, (1892) 2 Ch 265. 
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cheques were not to be honoured without their initials. On 
this ground they were sought to be made liable. In Mara v. 
Browne (5) the defendants were acting solely as solicitors. 
North, J., held that Hugh Browne was “a principal in the 
matter and was not a mere agent for persons under whose law- 
ful directions he was acting.” The Court of Appeal reversed 
this judgment (Smith, L. J., being more guarded in his opinion 
on one point in the case). 


In the first two cases, the defendants did not get possession 
of any part of the trust property. They were sought to be 
made responsible solely for their acts in advising and co-operat- 
ing with the trustees. In the third case though Hugh Browne 
came into possession of the trust funds, he carried out the 
directions of the trustee. I am far from saying that an agent 
(of the guardian) lawfully entering into possession of the pro- 
perty under the directions of the guardian and carrying out all 
the directions of the guardian should be liable to the ward sole- 
ly on the ground that the acts of the guardian were in excess 
of his powers and therefore the agent’s entry is tortious. In 
such a case the agent ought not to be liable. But when the agert 
has not carried out the directions of the guardian and has not 
accounted for property that came into his possession, I do not 
see why, while those acts may give -rise to an obligation ex 
contracto, there should not be also an obligation ex delicto mak- 
ing him liable to the ward if property is actually received. That 
the same act while giving rise to relations ex contracto between 
A and B may also give rise to relations ex delicto between B 
and C is a common conception known to law. In all such cases 
no doubt it is necessary for the protection of the defendant 
from a multiplicity of actions that the guardian also should be 
a party. In Ramanathan Chettiar v. Muthiah Chetty (1), 
and in Ramayya Chettiar v. Sappanimuthu Chettiar (2) the 
guardian was not a party and this fact was relied on as a ground 
of decision by Abdur Rahim, J., inthe former case and 
Phillips, J., in the latter. Again I do not see why, in such a 
case, if the fact that the estate was that of a minor was known 
to the defendant, the minor’s action should not be held to lie 
on the principle of the exception (I have stated already) to the 
rule that only the parties to a contract can sue. When property 
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is received for the purpose of being dealt with for the benefit 
of the ward and has not been accounted for to the guardian, I 
do not see why the facts do not amount to a trust in favour of 
the ward and the ward should not be entitled to sue. In the 
present case, though the frame of the suit is one for accounting, 
the allegations disclose that considerable items of property have 
come to the hands of the defendant. I do not know if that is 
the case in Ramanathan Chettiar v. Muthiah Chetty (1). But 
if it was alleged that some properties came to the hands of the 
defendants in that case, I doubt the correctness of that decision. 
It seems to me a large and dangerous extension of the English 
cases to apply them to cases of guardian’s agents who have 
received properties and have not accounted for them even to 
the guardian. The position is so anomalous that it has only 
to be stated__a guardian deals with an agent on behalf of the 
minor’s estate but cannot, sue to enforce the agent’s liabilities 
on the minor’s behalf, but should sue in his own right though 
he has no rights ex-hypothest and the minor cannot sue. 


For all these reasons, I am inclined to doubt the correct- 
ness of the decision in Ramanathan Chettiar v. Muthiah 
Chetty (1). Even if it is not entirely erroneous it requires 
to be limited. I would therefore refer to a Full Bench the 
question whether a minor cannot maintain a suit against an 
agent appointed by the guardian for the benefit of the minor's 
estate (a) generally, and (b) at least in respect of properties 
received by the agent and not accounted for to the guardian. 

Jackson, J. :__I agree. 

S. Varadachari for appellant. 


T.V Gopalaswami Mudaliar for respondent. 
The Court recorded the following 


OPINION :_The Chief Justice The question re- 
ferred to us is “whether a minor cannot maintain 
a suit against an agent appointed by the guardian for the bene- 
fit of the minor’s estate (a) generally, and (b) at least in 
respect of properties received by the agent and not accounted 
for to the guardian. ” 


The reference was really necessitated__I do not gather 
that the learned Judges had much doubt about the point them- 


selves__by the decision of a Bench of this Court in Ramanathan 





z. (1919) I L R43 M 429 38 ML J 247. 


PART VI.] THE MADRAS LAW JOURNAL REPORTS. 211 
Chettiar v. Muthiah Chetty (1), which, in my opinion, applied 
itself to the wrong angle of view in looking at these matters. 
It is not a question of trustee de-son-tort ; it is a question of a 
contract made by a minor with an agent to manage his pro- 
perty and a contract which no one can suggest is void though it 
may be voidable at the instance of the minor. It may be that 
the minor cannot be sued upon it ; but here the minor is seek- 
ing to enforce his rights of property against a person who has 
undoubtedly had control of his estate and whom it is sought to 
make accountable for the estate and its funds which have pass- 
ed into his hands. The English rule is perfectly clear ; it has 
been clear, ever since the case of Dormer y. Fortescue (12) 
decided as early as 1744 by Lord Hardwicke, that in a position 
of this kind, the minor is entitled to call upon the agent to 
account. 

I do not wish to say more, because my learned brother 
Ramesam in the Order of Reference has given his reasons for 
believing that Ramanathan Chettiar v. Muthiah Chetty (1) is 
wrongly decided and can no longer be regarded as good law, 
and I am entirely of the same opinion. I think that this 
reference must be answered in the afirmative as regards both 
(a) and (b). 

Ramesam, J.__I agree. 

Wallace, J._I agree and have nothing to add. 


Tos Ve Reference answered in the affirmative. 
[FULL BENCH. 
In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT MR. Vicror Murray Coutts TROTTER, 
Chief Justice, MR. Justice RAMESAM AND MR. JUSTICE 
WALLACE. 
C. Doratvelu Mudaliar, Trustee and 
Dharmakartha of Apparswami 
Temple, Mylapore 


Y, 
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S. 9 of the Madras City Tenants’ Protection Act applies to landlords who 
bold their land as trustees of a religious institution and a tenant in occupation 
of such land can enforce a compulsory sale of the land and require the trustees 
to deliver the land to him at a valuation to be\made by the Court. 


Parthasamthi Aiyangar v. Doraiswami Naicker, (1922) I L R 46 Mad 823 
overruled. 


Appeal against the decree of the City Civil Court, 
Madras, in Original Suit No. 475 of 1921. 


This Appeal coming on for hearing on Monday, the 18th 
day of February 1924, and having stood over for consideration 
till Thursday, the 28th day of February, 1924, the Court 
(Phillips and Odgers, JJ.) made the following 


ORDER OF REFERENCE TO A FULL BENCH + 


Phillips, J.:__This is an appeal against an order under S. 9 
of the Madras City Tenants’ Protection Act, 1921, Act ILI of 
1922, by which the tenant in this suit has been allowed to pur- 
chase the land on which he has built a superstructure dt a price 


fixed by the Court. 


There are a large number of connected suits and the 
question at issue is one that involves the rights of a large num- 
ber of tenants in Madras City, t. e., whether Act III of 1922 
applies to temple trustees who are landlords of land in the 
City of Madras. ‘The appellant is the trustee of the Appar- 
swami temple and in the appeal he has raised certain minor 
pleas which have no great force. In the first place, it is 
pleaded that the agreement to purchase the land at a price to 
be fixed by the Court was made before the Act had come into 
force and that the agreement was not an agreement to abide 
by the terms of the Act but was only an agreement to have a 
commissioner appointed for valuing the land. It is clear, 
however, that the agreement was really more than a mere 
agreement to have the land valued, for unless the landlord had 
agreed to accept the provisions of S. 9 of the Act, no purpose 
could have been served by having the land valued. Itis clear 
that he did consent to the particular procedure being adopted 
and he is now bound by that agreement unless it is void for 
other reasons. There is also no force in the contention that 
a written application should have been presented under S. 9. 
The Act does not specifically provide for a written application, 
nor have we any proof that no such written application was 


filed. 
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The main point on which the appellant relies is the plea 
that the Act does not apply to trustees of temples and in this 
he is supported by the judgment in Parthasarathi Atyangar v. 
Doraiswami Naicker (1), which clearly is in his favour. Í 
have had the advantage of reading my learned brother’s judg- 
ment and with all respect I think with him that that decision 
is open to question. It is a matter of some importance, for 
this Act was passed “ for the protection of tenants in Madras 
who had constructed buildings on others’ lands in the hope 
that they would not be evicted so long as they paid a fair rent 
for the land,” and we are given to understand that, if the 
ruling in Parthasarathi Aiyangar v. Doraiswami Naicker (1) 
is correct, a very large number of tenants who hold under 
temple trustees will be deprived of the benefits of the Act ; 
and unless it is necessary to hold that an Act which was express- 
ly designed for their benefit has failed in securing its object, I 
would be inclined to hold otherwise, notwithstanding that an 
opinion has been expressed to the contrary. I, therefore, 
agree that the question ought to be referred for the decision 
of a Full Bench. The arguments of Spencer and Venkata- 
subba Rao, JJ., proceed mainly on an interpretation of the 
explanation to S. 9 which runs as follows :—“ ‘ Land’ means 
the interest of the landlord in the land and all other interests 
which he can convey under any power ;”° and they have come 
to the conclusion that a trustee has no power to convey the land 
except for the benefit of the institution or for necessity. With 
all respect, it appears to me that this explanation cannot bear 
this interpretation. The explanation relates to the word 
“land ” as used in S. g alone, because in S. 2 (2) there is au- 
other definition of “land.” In S. 9 we find the following 
sentences containing the word “land” :__“ the landlord shall 
be directed to sell the land for a price to be fixed by the 
Court” :__“ the Court shall fix the price of the land ” :__“ on 
payment of the price the Court shall pass a final order directing 
the conveyance of the land by the landlord.” In all these 
instances, the word ‘‘land”’ is used with reference to what ts 
to be sold to the tenant and conveyed by the landlord, and, 
in my opinion, the explanation is inserted to provide that the 
whole of the interest of the landlord shall be conveyed to the 
tenant, not merely his own interest but any other interest which 
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he can convey under any power. For instance, the interest of 
the manager of an undivided Hindu family extends only to his 
own share in the property, but under the Hindu Law he has 
the disposing power over the shares of the other members. Or, 
again, a landlord who had not an absolute estate might by 
means of a power of attorney or other deed so empowering 
him have the right to convey further interests in the land. If 
that is so, I think that it would be difficult to justify the argu- 
ments in the reported case. The power of a temple trustee 
to alienate temple property is undoubtedly limited, but it is 
well recognised that, under certain circumstances and for cer- 
tain purposes, he can alienate the land, one of those purposes 
being necessity. | When, therefore, the legislature has deter- 
mined in the interests of the State that a landlord may be com- 
pelled to sell his land to a long-standing tenant in order to avoid 
gross injustice to that tenant, it is difficult to see how this direc- 
tion does not impose a necessity on a trustee, who is also a 
landlord, to alienate the land. It can hardly be said, nor do 
I think that it would be contended, that the Act is ultra vires of 
the legislature and, if it is not ultra vires, the legislature has 
imposed this necessity on temple trustees. It is not as if this 
was only instance in which the legislature had compelled 
trustees to alienate trust property. Under the Land Acquisi- 
tion Act, such land can be acquired by Government on payment 
of the proper compensation. There are clauses in that Act 
which to a certain extent safeguard the interests of the trust 
by providing that the compensation money shall be invested 
for the trust; but the mere fact that the present Act has 
failed to provide a similar procedure, viz., a procedure whereby 
the possibility of criminal misappropriation by the trustee will 
be lessened, cannot be taken as conclusively showing that the 
Act was not meant to apply to temple trustees. There is really 
no reason to presume that, when a temple trustee obtains pos- 
session of cash in lieu of land, he will at once proceed to mis- 
appropriate it ; he can spend it on the purposes of the trust, 
or he can invest it so as to secure the income from the fund 
for the benefit of the trust and I fail to see how any argument 
that this Act [II of 1922 does not apply to temple trustees 
can be supported by the analogy of the Land Acquisition Act. 
The Judges of the former Bench were both agreed that temple 
trustees come within the definition of “ landlord” in S. 2 (3) 
of the Act and with that opinion I respectfully agree ; but 
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neither my learned brother nor I agree with the further conclu- 
sion that the Act is not applicable to temple trustees. 


L think that it is necessary that the following question 
should be determined by a Full Bench ; and in view of the 
fact that a number of cases are pending in which this question 
is at issue, I respectfully urge that the matter be considered 
at an early date. The question is, “‘ Does the Madras Act III 
of 1922 apply to landlords who hold their land as trustees of 
a religious institution ? ” 


Odgers, J. :__The suit from which this appeal arises was 
in ejectment by the trustee of the Apparswami Temple, 
Mylapore, against a tenant who had erected a superstructure 
on the temple land. ‘The suit was brought, we are informed, 
while the bill which became the Madras City Tenants’ Protec- 
tion Act (Act III of 1922) was under discussion in the Legisla- 
tive Council. The bill was passed and while the Governor’s 
assent to it was awaited, the City Civil Court Judge entertained 
an application by the tenants__(there were many suits of which 
this is one)__to proceed under the Act to enable the tenants 
to acquire their holdings from their landlord, the trustee of 
the temple. Commissioners were appointed by consent of all 
parties and on their report the City Civil Judge made his 
award, after the bill had become law. The trustee had pre- 
viously in C. S. No. 194 of 1921 been authorised by the Origi- 
nal Side of this Court to sell certain lands including those in 
question at certain prices. The prices awarded by the City 
Civil Judge are somewhat lower than those fixed by the 
Original Side. In appeal the point is taken that the Act docs 
not apply to a trustee of a religious endowment at all. Reliance 
is placed on the decision of Spencer and Venkatasubba Rao, JJ., 
in Parthasarathi Atyangar v. Doraiswami Naicker (1). That 
was a reference by a different Judge of the City Civil Court 
to the High Court and the question referred was “ whether a 
tenant in occupation of trust lands belonging to a temple or 
mosque can enforce a compulsory sale under S. 9 of the Madras 
City Tenants’ Protection Act and require the temple or mosque 
to deliver the land to him on a valuation to be made by the 
Court.” Both the learned Judges held that the trustees of 
religious endowments fell within the definition of landlord in 
S.2 (3) of the Act ; but the difficulty they felt was in constru- 
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ing the explanation to S. 9. It runs as follows :—“ ° Land’ 
means the interest of the landlord in the land and all other 
interests which he can convey under any power.” ‘They were 
of opinion that the words “ under any power ” must be applied 
to the limited power of a trustee of temple property to alienate. 
e. g., only for necessity or for the benefit of the institution. 
The learned Judges set out to inquire as to the interests which 
such a trustee can convey under any power, $. e., to examine 
the case-law in support of their hypothesis that the power of 
alienation is limited. With great deference I think they were 
wrong. 


The explanation is as to what is meant by the expression 
“land ” in S. 9 only. The word occurs in the first sub-section 
twice ‘‘ the landlord shall be directed to sell the land” and “the 
Court shall fix the price according to the market value of 
the land.” In sub-S. 3 it occurs once : “ The Court shall pass 
a final order directing the conveyance of the land.” The 
explanation then follows. As I read it the meaning of the 
explanation is that the landlord thus conveys not only his own 
interests in the land but any other interests which he has power 
‘to convey. Power is used in its legal sense as in “ power of 
attorney, °” ‘‘ power of sale, ” “ power of appointment. ” The 
landlord in other words is to convey every kind of right or 
interest he has in the property whether in his own right or by 
rights conferred upon him. It therefore seems to me that 
a discussion as to the limited rights of alienation by trustees 
is wholly inapplicable to the wording of this explanation. Fur- 
ther in default of any express words or implication to the con- 
trary in a settlement or trust deed, a trustee will take the whole 
legal estate and I have no doubt that in this case the legal 
estate is in the trustee of the temple. I have already said that 
it was held in Parthasarathi Aiyangar v. Doraiswami 
Naicker (1) that a trustee falls within S. 2 (3) and with that 
opinion I respectfully agree. It seems to me therefore with 
great respect that to hold that a tenant under a temple or othe 
religious endowment cannot enforce a sale of land to him 
under S. 9 of Act III of 1922 is wrong and I agree that in this 
difference of opinion the question should be referred to a Full 
Bench and I also agree as to the terms of the reference as 
set out by my learned brother. 
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This Appeal came on for hearing before the Full Bench 
as constituted above. 


V. Sivaprakasa Mudaliar and C. V. Mahadeva Atyar for 
appellants. 


N. Chandrasekhara diyar for K. B. Ranganatha Atyar for 
Ist respondent. 


The other respondents did not appear either in person or 
by pleader. 


The Court expressed the following 


OPINION :— The Chief Justice :— This is a reference 
made by Phillips and Odgers, JJ., obviously because they were 
not satisfied with the correctness of the decision of another 
Bench of this Court consisting of Spencer and Venkatasubba 
Rao, JJ., in Parthasarathi Aiyangar v. Doratswami 
Naicker (1). 


The short point referred to us is, Does the Madras Act III 
of 1922 apply to landlords who hold their land as 
trustees of a religious institution ? The wording of the 
reference is not very definite, because it is conceded on all 
hands that the term “landlord ” as defined in the Act must 
cover persons who are landlords by virtue of their capacity 
as trustees of trust lands with power to let them to tenants. 
The real point is as to whether the provisions of S. 9 of the 
Madras Act III of 1922 apply to landlords who are trust 
landlords by virtue of being trustees of religious or charitable 
institutions. 


The Act is a very unhappily drafted one and it is quite 
clear to us that any reasonable draftsman must have foreseen 
that a question such as the one we have now to determine was 
certain to arise and should have provided for it. However, 
he has not done so here in express terms and it remains to be 
seen whether, on the one hand, he has done so by necessary 
implication or on the other hand there are considerations out- 
side the Act which compel us to say that it does not apply to 
landlords in the position of trustees. 


The preamble to the Act is this -_‘‘ Whereas it is neces- 
sary to give protection to tenants who in many parts of the 
City of Madras have constructed buildings on others’ lands 
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in the hope that they would not be evicted so long as they pay 
a fair rent for the land. It is hereby enacted as 
follows.” Then follows the body of the Act. In S. 2, 
sub-s. (3), occurs the following definition of “ Landlord ” : 

Landlord’ means any person owning any land and includes 
every person entitled to collect the rent of the whole or any 
portion of the land, whether on his own account or on béhalf 
of or for the benefit of any other person. (Iam only reading 
the material words). Then by S. 3, it is enacted that every 
tenant shall on ejectment be entitled to be paid as compensation 
the value of any building, which may have been erected by him, 
by any of his predecessors-in-interest or by any person not in 
occupation at the time of the ejectment who derived title from 
either of them and for which compensation has not already 
been paid ; and that a tenant who is entitled to compensation 
for the value of any building shall also be paid the value of 
trees which may have been planted by him on the land. To 
Pause for a moment. It seems difficult to suppose that the 
Act could possibly have meant to exclude from the scope of this 
section a tenant who holds under a trustee or trustees of a 
trust or charitable endowment. The tenant has put up his 
building on somebody else’s land and that somebody else on 
ejecting him is going to get the benefit of the tenant’s work, 
and it is enacted in perfectly general language that in such cases 
the tenant shall have the benefit of his labour in the form of 
money compensation. It is said in this case that a landlord 
who is a trustee cannot deal with the trust lands unless it be 
for the benefit of the trust or for purposes necessary to the 
trust or endowment. Exactly the same line of reasoning 
would apply to the compensation provided for by S. 3. It is 
of no benefit to the trust to pay out part of the trust funds 
whether income or capital, by way of compensation to eject 
a tenant, but it is a mere act of justice required to be done by 
the policy of the Act. Now I pass on to the section which 
is really material in this case, S.9. Sub-S. (1) of that section 
begins thus : _ “ Any tenant who is entitled to compensation 
under S. 3 and against whom a suit in ejectment has been insti- 
tuted, and then provision is made in it that such a tenant shall 
have power to apply to the Court for an order for the sale of 
the land on conditions approved by the Court with the object 
of putting him in the position of a purchaser of his holding. ” 
The words are “ Any tenant who is entitled to compensation 
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under S. 3. Prima facte that would include all tenants who 
have put up buildings on their landlords’ land, whether those 
landlords are owners of the land or trustees of it. It is said 
that it is not so, because of the explanation appended to that 
section. I have always noticed in Indian statutes that, when 
any doubt is raised as to the construction of a section of an Act, 
it is usually raised by what ts somewhat disappointingly called 
the explanation.. So here, the explanation is, “ ‘ Land’ means 
the interest of the landlord in the land and all other interests 
which he can convey under any power.” [Itis said that this 
landlord, being a trustee for a charitable or religious endow- 
ment, has no interest of his own to convey and can only convey 
the trust property or the trust land under conditions defined 
by the Hindu Law which I may summarise as being practically 
equivalent to a necessity arising out of the circumstances and 
the position of the trust at the moment ; and it is on that ground 
that the decision in Parthasarathi Atyangar v. Doraiswami 
Naicker (1) proceeded. But it seems to me that it is wrong 
to seek to control a statute, which is obviously intended to 
overrule the ordinary law, by general considerations imported 
from the Hindu Law or what is called the common law of 
India. A trustee landlord can convey the interest of the 
trust in certain given circumstances. Two of those circum- 
stances have been already referred to,__necessity and benefit 
for the trust,_and I think there is added a further one by this 
new Act III of 1922, namely, when a tenant has been in posses- 
sion of the land and has put up a superstructure on the land 
and to eject whom would be in certain circumstances plainly in- 
equitable without compensation, and in other circumstances, 
such as the one contemplated by the section would be inequita- 
ble without giving him an opportunity of acquiring the land for 
himself on payment. That consideration appears to dispose 
of this case. 


We cannot accede to the contrary opinion of Spencer and 
Venkatasubba Rao, JJ., in Parthasarathi Aiyangar v. Dorai- 
swami Naicker (1) and must answer the reference, not in the 
form of a direct answer to the question put but by saying that 
in our opinion, S. 9 of the Madras Act III of 1922 applies to 
landlords who hold their land as trustees of a religious 
institution. 
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Ramesam, J_I agree. 

I think that the matter can also be put in a different way. 
Both in the case before us and in the case in Parthasarathi 
Aiyangar v. Doraiswami Naicker (1) the plaintiffs were really 
the idols in the temple and their Lordships of the Judicial 
Committee remarked in Vidya Varutht v. Balusami 
Aiyar (2), that, under the Hindu- Law, the image 
of a deity of the Hindu Pantheon is, as has 
been aptly called, ‘‘ a juristic entity ” vested with the capacity 
of receiving gifts and holding property. The landlord of the 
suit land is undoubtedly the idol of the temple within the defini- 
tion of the term “ landlord”’ in S. 2, sub-section (3). That 
being so, there is no difficulty in applying the explanation to S. 9 
to the suitland. The explanation to S. 9 consists of two parts. 
The first part refers to the interest of the landlord inthe land, 
and the second to all other interests which he can convey under 
any power. The object of second clause is to add to the first 
clause and not to cut it down. If any land falls under the 
explanation of the term as given in the first clause, one need not 
go to the second clause. In this case the suit land is the land 
belonging to the landlord, that is the idol in the temple repre- 
sented by the trustee. 

I agree with the answer proposed by my Lord. 

Wallace, J._I fully agree with all that has been said by 
the learned Chief Justice, and I should just like to put my view 
in another form. If we take the procedure which is laid down 
in S. 9, we find that any tenant, i. e., by definition ‘‘ any tenant 
of land, liable to pay rent on it” not excluding a tenant of land 
owned by a trust, is entitled to move the Court for an order 
that his landlord shall be directed to sell the land. It is admitted 
that the trustee of trust lands comes within the definition of the 
term “landlord.” When the Court has made that order and 
not earlier, as I conceive it, can a trustee landlord come in to 
object that such an order cannot be valid because he is not en- 
titled in law to sell the land or to alienate it permanently except 
for necessity. To that the Court rejoins that the order itself 
has just provided the necessity required and it seems to me that 
on that the objection of the trystee landlord must vanish, as it 
cannot be argued that such an order of the Court directing him 


to sell the land is not a necessity justifying his conveyance of 
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the land. In this view there seems to me nothing in the Act 
from which one may reasonably conclude that it was not 
intended to apply to a trustee landlord. 


A. V. V. 


Reference answered. 


[FULL BENCH. ] 
IN THE Hicu COURT oF JUDICATURE AT MADRAS. 


Present :_Mr. Justice SPENCER, Mr. JUSTICE 
KRISHNAN AND Mr. JUSTICE RAMESAM. 


Theethumalai Goundar and others, {n re A ppellants* 
(Prisoners 1, 4, 6, 7, 12, 13, 15, 16 and 18). 


Penal Code, Ss. 326 and 149—Charge under—Conviction under S. 326 alone 
—Iltegality—Irregularity coming under S. 537, Cr. P. Code—S. 149, I. P. Code— 
Object of—If creates an offence—Conviction under section without a charge— 
Illegality—Irregularity—Ss, 148 and 326—Rioting—Conviction for—Legality— 
Injunction restraining accused from interfering with complainant's possession— 
Entering upon land in disobedience of—Remonstrance by com plainant—A ttack 
by accused and injurtes caused thereby—Conviction in case of. 

Held, by the Full Bench ; When a charge has been framed under Ss. 326 
and 149, I. P. Code, a conviction under S. 326, I. P. Code is not necessarily 
bad. Whether the conviction is bad or not depends upon whether the accused 
has or has not been materially prejudiced by the form of the charge. 


S. 149, L P. Code, creates no offence, but is like S. 34 merely declaratory 
of a principle of the Common Law, and its object is to make it clear that an 
accused who comes within that section cannot put forward as a defence that it 
was not his hand which inflicted the grievous hurt. A person cannot be tried 
and sentenced under S. 149, I. P. Code, alone. The omission of S. 149 from 
a charge does not create an illegality by reason of .8. 233, Cr. P. Code. It is 
only an irregularity coming under S. 537, Cr. P. Code. 

Held, by the Division Bench When in disobedience of an order of the 
Civil Court restraining them from interfering with the possession of P. W. 6, 
the accused entered upon the land in his possession and began cutting the crop, 
and attacked and caused injuries to P. W. 6 and others who remonstrated with 
them and did nothing else beyond remonstrating, eld, that the use of force 
towards those persons in prosecution of the common object of retaining the land 
which was in itself an unlawful object, undoubtedly constituted the accused 
into an unlawful assembly guilty of rioting. 


Appeal against the Order of the Court of Sessions of the 
Tinnevelly Division in Case No. 55 of the Calendar for 1923. 


V. L. Ethiraj and T. Krishnan Nambisan for appellants. 
The Public Prosecutor on behalf of the Crown. 


*Cri. Appeal No. 1045 of 1923.- 24th April, 1924, 
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The Court (Phillips and Odgers, JJ.) dismissing the 
Appeal so far as accused 4, 7, 12, 13, 15, 16 and 18 are con- 
cerned made as regards accused 1 and 6 the following 


ORDER OF REFERENCE TO A FULL BENCH :__ 


Phillips, J. In this case the appellants who were ac- 
cused I, 4, 6, 7, I2, 13, 15, 16 and 18 were charged under 
Ss. 148, 326 and 302, I. P. Code, read with S. 149, I. P. Code. 
Accused 4, 7, 12, 13, 15, 16 and 18 were found guilty of rioting 
under S. 147, and accused 1 and 6 were found guilty under 
Ss. 148 and 326, I. P. Code. 


It appears that there was a dispute between the accused 
party and the party of P. W. 6 about some land. P. W. 6 
has filed suits with reference to this land and obtained an in- 
junction restraining the persons under whom the accused claim 
from interfering with his enjoyment of the land. The prosc- 
cution case is that when some of P. W. 6’s men were watching 
the land, the accused came and began harvesting the crop. 
P. W. 6 and others then went and remonstrated and apparently 
beyond remonstrating did nothing else before they were attack- 
ed by the accused. ‘The 1st accused broke the arm of P. W. 7 
and the 6th accused injured one Mappillaiswami Naick, who 
subsequently died of his injuries. These facts are not disputed 
in Appeal but the conviction is questioned on grounds of law. 


So far as the conviction of the seven accused under S. 147 
is concerned, it is urged that the Sessions Judge has not found 
that P.W. 6 was in possession of the land and that, conse- 
quently, there is no finding to justify the conviction for rioting, 
but it appears that there had been an order enjoining the ac- 
cused not to interfere with the possession of P. W. 6. When, 
therefore, they entered upon the land and began cutting the 
crop, they were doing an unlawful act in contravention of the 
orders of the Civil Court. It is possible that, if the prosecu- 
tion witnesses had then attacked them, they would have been 
entitled to defend themselves and that injuries caused by them 
might be so justified ; but the prosecution witnesses merely 
remonstrated with them, which they were perfectly 
entitled to do, and, consequently, the use of force 
towards these witnesses in prosecution of the common object 
of retaining the land which was in itself an unlawful object, 
undoubtedly constituted them into an unlawful assembly guilty 
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of rioting. So far as these accused are concerned, their con- 


victions are right and must be confirmed and the Appeal 
dismissed, 


Accused 1 and 6 have been convicted under Ss. 148 and 
326,1. P. Code, and, while it is not disputed that the convictions 
under S. 148 are correct, it is argued that the convictions 
under S. 326 cannot stand, because the charge against them was 
under S. 326 read with S. 149, and that, therefore, the convic- 
tions under S. 326 alone are bad. This is undoubtedly the 
view of the Calcutta High Court which has always treated the 
so-called offence under S. 149 as distinct from the substantive 
offence and I may refer to Abhi Misser v. Lachmi Narain(1), 
Panchu Das v. Emperor (2), Emperor v. Madan Mandal (3) 
and Reazuddi v. The King-Emperor (4). In all these cases 
it was held that, when the charge had been made under S. 325 
read with S. 149, there could be no conviction under S. 325 
alone, the two being distinct offences which must be charged 
separately. Asa matter of fact, in each of these cases it was 
found that no rioting took place and, consequently, no convic- 
tion could possibly be had by reason of S. 149, for that neces- 
sarily implies a riot; but apart from this, those cases are 
certainly authority for Mr. Ethiraj’s contention that the pre- 
sent conviction of accused 1 and 6 under S. 326 is wrong. 
There would appear to be no reported cases of this Court, 
until one reported very recently in Thaikkottathtl Kunheen, In 
re (5), and apparently the Judges in that case do treat the 
two offences as distinct; but although Wallace, J., in his 
judgment says that S. 233, Cr. P. Code, which prescribes that 
there should be a separate charge for each distinct offence, was 
not followed, yet he does not hold that that in itself vitiates 
the conviction, for he treats it as a defect which may or may 
not occasion a failure of justice and, no doubt, in the case which 
he was considering, the omission of S. 149, which was the ques- 
tion under consideration then, was likely to prejudice the ac- 
cused and, on that ground, the conviction was set aside. Simt- 
larly Ramesam, J., seems to consider the offence under S. 149 
as a separate offence, but does not definitely deal with the point 
and also relies on the omission of S. 149 as being a serious 
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defect prejudicial to the accused. This decision was consi- 
dered by this same Bench in a very recent case, Cr. Appeal 
No. 1364 of 1922, in which we held that, where the charge 
was sufficiently clear, the mere omission of S. 149 from the 
charge was not sufficient to vitiate the conviction for the sub- 
stantive offence. With all respect to the learned Judges of 
the Calcutta High Court, I find it difficult to understand how an 
offence is created under S. 149. That section reads as 
follows “If an offence is committed by any member of an 
unlawful assembly in prosecution of the common object of 
that assembly, or such as the members of that assembly knew 
to be likely to be committed in prosecution of that object, every 
person who, at the time of the committing of that offence is a 
member of the same assembly, is guilty of that offence. ” That 
is to say, it does not define any particular offence but says that, 
if a particular offence is committed by any member of an unlaw- 
ful assembly, other members of that assembly are guilty of the 
same offence if certain conditions laid down in the section are 
complied with ; for instance, if grievous hurt is committed by 
one member under certain conditions, the other members of 
the unlawful assembly are also guilty of grievous hurt. The 
offence is grievous hurt and whether it is charged under S. 325 
or under Ss. 325 and 149, the offence is the same and the 
punishment provided is the same. S. 149 merely provides 
that certain circumstances short of the actual commission of 
grievous hurt are sufficient to prove that a person is guilty of 
that offence. If the charge gives notice to the accused that 
the provisions of S. 149 will be taken into account and it 
must be presumed that he knows those provisions, as every one 
is deemed to know the law__then the mere omission of the 
number of the section would not prejudice him, and, in my 
opinion, would not entitle him to an acquittal. This case, 
however, is the converse of that and it is urged that none of 
the accused have been charged with the offence under S. 326, 
because they have only been charged under Ss. 326 and 149, 
but to admit this would be to admit that they are two separate 
offences, one under S. 326 and one under Ss. 326 and 149 ; but, 
as I have pointed out above, this does not seem to be so. It is 
possible that by framing a charge under S. 149, the accused 
persons might be prejudiced if, for instance, the actual offence 
under-S. 326 was said to have been committed by some one not 
under trial, in which case the attention of the accused would be 
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directed to showing either that they were not members of the 
unlawful assembly, or that this person who committed the 
offence was not a member of that assembly ; but in a case like 
the present where 18 persons are accused and each one is charg- 
ed with the offence under S. 326__and it is the prosecution case, 
which is known to the accused, that the offence under S. 326 
was committed by one -or more among the accused 
charged_it does not seem to me to prejudice 
the accuesd in any way in their defence. Their 
defence must always be either that there was no unlawful 
assembly, or that the offence of grievous hurt 
was not committed; and, if it is proved that 
it was committed by one or more accused, whe- 
ther the conviction is under S. 326 alone or under S. 326 by 
reason of the provisions of S. 149, seems to me immaterial ; but 
as the view of the Calcutta High Court has some support in the 
case reported in Thatkkottathil Kunheen, In re (5), I think 
it is advisable that the following questions should be referred 
toa Full Bench (1) “ When a charge omits S. 149, I. P. 
Code, and the conviction is based upon the provisions of that 
section, is that conviction necessarily bad, or does it depend on 
whether the accused has or has not been materially prejudiced 
by the omission P (2) When a charge has been framed under 
Ss. 326 and 149, I. P. Code, is a conviction under S. 326, I. P. 
Code, necessarily bad, or does this also depend on whether the 
accused has or has not been materially prejudiced by the form 
of the charge ? 


Odgers, J.__In this case 18 accused were originally charged 
and accused Nos. 2, 3, 5, 8, 9, 10, 11, 14 and 17 were acquitted. 
Of the remaining nine all but two were convicted of rioting un- 
der S. 147. Accused 1 and 6 were found guilty of rioting armed 
with deadly weapons and voluntarily causing grievous hurt with 
deadly weapons under Ss. 148 and 326. There has practically 
been no argument on the merits and this can be disposed of 
very shortly. 


The accused were found to belong to a party which went 
to harvest a certain field, the title to which has been a matter 
of dispute, andthe occurrence in question took place when 
the accused went on the 14th February, 1923 to harvest the 
cholam crop growing thereon. Prosecution witnesses 6 to 11 
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received injuries. One Mappillaiswami Naick received an 
injury to his arm from which he died on the 23rd February and 
Ramasawmi Naick, P. W. 7, also sustained injuries necessitat- 
ing amputation of hisarm. It appears that in September 1922 
injunctions were obtained against the 6th accused and 3rd 
accused and certain women who claimed a portion of the land 
in dispute. The injunction petition was posted for hearing 
on the 15th February and it was the day before that the occur- 
rence in question took place. 


It is suggested that the evidence of P. W.s 6 to 12 is all 
interested, but I find no reason to question the conclusion 
come to by the learned Sessions Judge on the facts. It may be, 
as the learned Judge remarks, that the issue of the injunction 
would not confer possession, but the accused have to justify the 
infliction of grievous hurt which resulted in the death in defence 
of their possession and this they have ‘failed to do. The con- 
victions under S. 147 are clearly correct and need no further 
examination. 


The interest however in this appeal centres round the legal 
point raised by Mr. Ethiraj on behalf of the accused 1 and 6 
who were, as stated, convicted under Ss. 148 and 326. Mr. 
Ethiraj contends that this is illegal, because the charge was un- 
der Ss. 148, 326 read with S. 149, I. P. Code, and it is contend- 
ed that a charge under S. 326 made applicable by reason of 
S. 149 will not sustain a conviction under S. 326 simpliciter. In 
the first place I am not convinced that the charge is necessarily 
only S. 326 and plus S.149. Itruns‘“ armed yourself with 
deadly weapons and committed rioting (that is S. 148) and 
caused grievous hurt by dangerous weapons (that is S. 326) and 
you did commit murder by intentionally causing the death of, 
etc., (that is S. 302) and thereby committed offences punisha- 


ble under Ss. 148, 326 and 302 of the Indian Penal Code read 


with S. 149, I. P. Code.” The question largely turns on whe- 
ther or not S. 149 constitutes a distinct offence or not. It has 
been laid down in Queen-Empress v. Bisheshar (6) that S. 149 
creates no offence but is merely declaratory of a principle of the 
common law which has for along time prevailed in England, 
and that the object of the section is to make it clear that an ac- 


cused who comes within that section cannot put forward as a 


defence that it was not his hand that caused the hurt committed 


—r 
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in prosecution of the common object. In that case the appel- 
lants were convicted under S. 147 of rioting, and under S. 325 
of voluntarily causing grievous hurt. It is noticeable that in 
this and other earlier cases, S. 149 does not seem to have been 
specifically charged. The appellants in the Allahabad case 
were sentenced separately for their convictions under S. 147 
and S. 325. It was held that these sentences were legal. In 
Queen-Empress v. Bana Punja (7), a Full Bench of the Bom- 
bay High Court held that it was legal to pass two sentences, 
one for rioting and the other for hurt, where a person is con- 
victed of rioting and hurt and the conviction for hurt depends 
on the application of S. 149. There again the charges were 
under Ss. 147, 148 and 326 without any reference to S. 149. 
To turn to the Calcutta cases in Abhi Misser v. Lachmi 
Narain (1), it was held that the accused could not be properly 
convicted under S. 325 by the application of S. 149, where it 
has not been found that these persons or any of them were 
members of an unlawful assembly. This would seem perfectly 
obvious in the case of persons who have been acquitted of riot- 
ing. Therefore it seems to me to have no bearing on the pre- 
sent case. In Panchu Das v. Emperor (2), it was held that 
the conviction under S. 325 was illegal on the ground that no 
such charge was ever framed, and that the accused had not 
been called upon to meet such a charge. The appellants there 
were tried under Ss. 147, 304, 325 and 323 read with S. 149, 
and they were convicted under S. 325 alone, and the learned 
Judges add, ‘ If the evidence showed that the accused or any 
of them inflicted hurt or grievous hurt with their own hands. . 
„additional counts of charge for those offences should 
have been added in the Sessions Court.” They also held 
that the offence of causing grievous hurt is not minor to, or 
included in, a charge under S. 325 read with S. 149. In 
Emperor v. Madan Mandal (3) the accused were charged 
under Ss. 148, 304 read with S. 109, and S. 326 read 
with S. 149. The jury found them guilty under 
S. 326 simpliciter. The jury returned a verdict of 
acquittal under S. 148 apparently owing to the admit- 
ted misdirection of the learned Judge. It was held that the 
verdict of the jury convicting the accused under S. 326 was 
practically a judgment of acquittal inasmuch as there was no 


7. (1892) I LR 17 B. 260. 1. (1900) I LR 27 C 566. 
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charge under that section independently. In this the case in 
Reazuddi v. The King-Emperor (4) was followed where the 
result of the Calcutta rulings is summed up as the learned 
Judges say, “It is now settled law that when a person is charged 
by implication under S. 149, he cannot be convicted of the 
substantive offence.’’ If this statement of the law is to be 
accepted as correct, and if I am wrong in my suggestion that 
the charge here as framed does not charge S. 326 simpliciter, it 
follows that the convictions under consideration are illegal. 
With deference I think the Calcutta decisions are wrong in 
that they erect S. 149 into a distinct offence thus directly 
refusing the view set out in Queen-Empress v. Bisheshar (6). 


My learned brother and myself dealt with this point, 
though not exhaustively, in Criminal Appeal No. 1364 of 1922. 
There for reasons given we held that the accused could not be 
prejudiced by the omission to name S. 149, the charge having 
been set out in extenso. We had however to consider the only 
Madras case, as far as I can discover, on the point, viZ., 
Thatkkottathil Kunheen, In re (5), decided by Ramesam and 
Wallace, JJ. There the petitioners were convicted under 
S. 143, I. P. C., and S. 126 of the Railways Act. It was con- 
tended that the convictions were correct if considered as under 
S. 126 of the Railways Act read with S. 149, 
I. P. Code. The latter section was neither charged 
nor referred to in the lower Court and on that ground, follow- 
ing the decision of Oldfield and Devadoss, JJ., Ramesam, J. 
held the conviction under S. 126, Railways Act, bad, as having 
prejudiced the accused. 


Wallace, J., though holding that S. 149 does not create in 
itself any offence, held it was essential that the accused should 
have had notice that what they had to meet was a charge that 
they were members of an unlawful assembly which in prosecu- 
tion of its common object committed an offence under S. 126, 
Railways Act. The learned Judge speaks of the ‘‘ substantive 
offence ” [as do the learned Judges of the Calcutta Court in 
Reazuddt v. The King-Emperor (4)] in contradistinction to 
S. 149-_which lays down that every member of an unlawful 
assembly may if an offence is committed under certain circum- 


stances be guilty of that offence. 


4. (1912) 16 C. W N 1077 5. (1923) -18 L W 946. 
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Wallace, J., therefore held that S. 233, Cr. P. Code, had 
not been complied with and that the accused had been pre- 
judiced thereby. He added that if S. 149, I. P. Code, is re- 
lied on it should be stated and named in the charge. 


I have had the advantage of reading the judgment just 
delivered by my learned brother and I share his views for 
doubting if in a case like the present there could be any real 
prejudice to the accused, assuming he has here been charged 
under Ss. 326 and 149 and not also under S. 326 simpliciter. 


For the reasons stated by him I also think an authorita- 
tive ruling on this point is very desirable. Ithas arisen at 
least three, times within the last eight months and apparently 
twice before that, viz., in Referred Trial No. 85 of 1922 and 
Criminal Revision Case No. 662 of 1921. There may also 
be other instances which have not been brought to my notice. 
I agree to the terms of reference proposed by my learned 
brother. 


This Appeal came on for hearing on Tuesday, the 22nd 
day of April, 1924. 


V. L. Ethiraj and T Krishnan Nambisan for appellants. 
The Public Prosecutor on behalf of the Crown. 
The Court expressed the following 


OPINION :__Spencer, J.:__The questions referred to us are 
(1) When a chařge omits S. 149, I. P. Code, and the conviction 
is based on the provisions of that section, is that conviction 
necessarily bad, or does it depend on whether the accused has 
or has not been materially prejudiced by the omission ? 
(2) When a charge has been framed under Ss. 326 and 149, 
I. P. Code, is a conviction under S. 326, I. P. Code, neces- 
sarily bad, or does this also depend on whether the accused has 
or has not been materially prejudiced by the form of the 
charge ? 


The charge in the present case runs as follows:__" That you 
on or about the 14th February, 1923 at 2 p. m. at Sekkarakudi 
with a view to enforce the right to the punjai land S. No. 1162 
of Sekkarakudi village, armed yourselves with deadly weapons 
and committed rioting and caused grievous hurt by dangerous 
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weapons, and that you did commit murder by intentionally caus- 
ing the death of Subramania Mappilaiswami Naick and thereby 
committed offences punishable under Ss. 148, 326 and 302 of 
the Indian Penal Code, with S. 149, I. P. Code, and within the 
cognizance of the Court of Sessions of Tinnevelly Division, 
and I hereby direct that you be tried by the said Court on the 
said charge.” 


It is clear that the charge in this case does not omit S. 149 
and thus the first question referred to us does not directly arise 


on the facts. 


We agree with the statement of Edge, Chief Justice in 
Queen-Empress v. Bisheshar (6), that S. 149 creates no offence, 
but is like S. 34, merely declaratory of a principle of the com- 
mon law, and its object is to make it clear that an accused who 
comes within that section cannot put forward as a defence that 
it was not his hand which inflicted the grievous hurt. We do 
not think that Schwabe, Chief Justice, intended to lay down any 
contrary principle in C. R. C. No. 662 0f 1921. 5. 40, 
Indian Penal Code, defines ‘‘ offence ” as a thing made punisha- 
ble under the Code or under any special or local law, as de- 
fined in the Code. A person could not be tried and sentenced 
under S. 149 alone, as no punishment is provided by the section. 
Therefore the omission of S. 149 from a charge does not create 
an illegality by reason of S. 233, Criminal Procedure Code, 
which provides that for every distinct offence of which any 
person is accused there shall be a separate charge. 


To answer the first parts of both the questions referred to 
us in the affirmative would be to overlook S. 537, Criminal Pro- 
cedure Code, which deals with omissions from charges. 


The learned Judges who decided Reazuddi v. The King- 
Emperor (4) and Emperor v. Madan Mandal (3) do not 
appear to have considered the effect of S. §37 upon omissions 
from the charge. In Sita Ahir v. Emperor (8) it was con- 
sidered when a charge for a substantive offence under S. 323 
was omitted. We do not agree with the general statement in 
the first of these decisions that it is “ now settled law that when 
a person is charged by implication under S. 149, he cannot be 
convicted of the substantive offence.” We think that when a 


6. (1887) IL R ọ A 645 at 649. 4. (1912) 16 C W N 1077. 
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person is charged with being a member of an unlawful assem- 
bly, one of the members of which caused grievous hurt in pur- 
suance of the common object, there is no necessary implication 
that that particular member is not himself. Emperor v. 
Madan Mandal (3) was a clear case of misdirection to a jury 
which came before the High Court in consequence of a refer- 
ence under S. 307, Criminal Procedure Code. Panchu Das v. 
Emperor (2) was another case of misdirection. Queen-Em- 
press v. Bana Punja(7) and Abhi Misser v. Lachmi Narain(1) 
dealt with the legality of punishments for combined offen- 
ces rather than with failures of justice caused by the omission 
to frame the necessary charges. The legality of the sentences 
passed in the present case is not before us. 


In the present instance the name of the person to whom 
grievous hurt was caused (Raghurama Naidu alias Ramaswami 
Naicker, P. W. 7), is not mentioned in the charge. 

Whether this omission, or the omission to charge accused 
1 and 6 separately with the offence under S. 326, if in the pre- 
sent case there was such an omission (which Odgers, J., 
doubts) prejudiced those accused in their defence is a mattes 
which the Bench which hears the appeal must deal with. It is 
not a part of the reference to the Full Bench. We answer the 
first part of second question in the negative and the second part 
in the afirmative. 


Krishnan, J.—I agree. 


Ramesam, J.—I agree. 


A. 8. V. Reference answered. 
eee Eee ee ee ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JusTICE VENKATASUBBA Rao. 


Kuppa Reddiar and others Petitioners* (Accused Nos. 
1, 2 and 4 in C. C. No. 5 of 

1923 on the file of the Asst. 

1st Class Magistrate, Tinnevelly). 


Criminal Procedure Code, S. 106—Security to keep the peace— Offence in- 
volving a breach of the peace”—Meaning of—Conviction under S. 342, I. P. C.— 
Order under S. 106 Cr. P. Code, if legal. 

The expression “other offence” in S. 106, Cr. P, Code, refers to offences 
ejusdem generis with the offences against public tranquillity and of assault 
mentioned in the section. To attract the operation of S. 106, Cr. P. Code, it 
is enough if the offence brought home to the accused necessarily includes or 
implies a breach of the peace. It is not necessary that apart from the offence, 
there must have ensued a breach of the peace. The facts constituting an 
offence must be looked at for determining whether the case comes within S, 106 
or not. 

Wrongful confinement per se is not an offence involving a breach of the 
peace but if the accused is found to have violently seized another person, tied 
his hands and wrongfully confined him in an open garden, security can be 
ordered under S. 106, Cr. P. Code. 


In re Tirumala Reddy, 30 M L T 348 dissented from. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Assistant 1st Class Magistrate of 
Tinnevelly in C. C. No. 5 of 1923. 

C. Narastmhachari for petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER :_.The petitioners were convicted of an offence 
under S. 342 of the Indian Penal Code, namely, that of wrong- 
ful confinement. What the accused actually did is described 
in the following words by the lower Court : “‘ Accused 2 and 


accused 4. dragged him (the complainant) towards 
accused 1, his hands were tied. 

Again 

“He. . . testifies that accused 2 and 4. -beat 


P. W. 1 at the instance of accused 1 and then tied his hands 
and pushed him westwards. D. W. 3 testifies to the use of 
violence. n 


Cr. R Ç No. -573 Of 1923. 
(Cr R P'No, 455 of 1933): ‘agh March, 1924. 
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The Magistrate made an order under S. 106 of the Cr. 
P. Code directing each of the accused to execute a bond with 
sureties for keeping the peace during a period of 12 months. 


On behalf of the petitioners it has been contended that 
the order directing the accused to keep the peace was im- 
properly made as the offence in respect of which the accused 
were convicted does not involve a breach of the peace. 


S. 106 so far as it is material for the present purpose runs 
thus -_ 


“ Whenever any person accused of any offence punishable 
under Chapter VIII of the Indian Penal Code (Chapter VIII 
deals with offences against public tranquillity) or of 
assault or other offence involving a breach of the peace. is 
convicted of such offence before a High Court ; 


And such Court is of opinion that it is necessary to re- 
quire such person to execute a bond for keeping the peace : 


“ Such Court may, at the time of passing sentence on such 
person, order him to execute a bond. E 


This section in my opinion implies that offences against 
public tranquillity and the offence of assault involve a breach 
of the peace. If nothing more is proved than that one of 
these offences has been committed, the section applies. The 
next question is what do the words “ other offence ” mean ? 
In my opinion the offences intended are those ejusdem generis 
with the offences against public tranquillity and of assault which 
are mentioned in the section. Under the section the offence 
must involve a breach of the peace. These words must re- 
ceive their ordinary and natural meaning. A thing is involved 
in another when it is necessarily included in or implied in it. 
In “assault” a breach of the peace enters as a necessary ele- 
ment. It is an ingredient of the offence. In my opinion the 
section applies when the offence amounts to or constitutes a 
breach of the peace; in other words, when breach of the peace 
is a component part or an ingredient of the offence. The 
very fact that a man commits rioting or assault constitutes a 
disorder, a disturbance of the King’s peace, general peace of 
the realm. The words “ breach of the peace ” in the section 
are the antithesis of the other set of words also occurring in 
the section “ keeping the peace.” The words “ keeping the 
peace ” connote preservation of the public peace and are the 
direct opposite of the words “ breaking the peace; ™ 

R__30 


Kuppa 
Reddia’, 
In te. 


Kuppa 
Reddtar, 
in re. 


234 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVII. 


In my view, therefore, the question to be answered in 
each case is, does the offence brought home to the individual 
necessarily include or imply a breach of the peace, or, does it 
constitute or amount to a breach of the peace ? If it does, the 
section applies. 


I am not prepared to accept the construction placed upon 
the words in some of the cases cited at the bar, namely, that 
apart from the offence there must ensue a breach of the peace. 
If the legislature had intended to lay down a rule of that kind, 
entirely different words would have been used. It would 
then have said “ any person accused of any offence punishable 


-under Chapter VIII or of assault or other offence when the 


commission of such offence leads to a breach of the peace. ” 
In my opinion it is of the essence of the offence that a breach of 
the peace is committed. In committing the offence of which 
the offender is found guilty he necessarily has also broken the 
peace. 


Then the next question is :— 


Is it intended by the section that each of the offences des- 
cribed in the Indian Penal Code should fall under the category 
of either “ offences involving a breach of the peace ” or offences 
of the opposite description ? Ido not think either is desirable 


-or possible. The facts constituting an offence must be looked 
-at for determining whether the offence comes within the sec- 


tion or not. ‘The present case is in point and strikingly illus- 
trates what 1 mean. Wrongful confinement per se is not an 
offence involving a breach of the peace. If, for example, a 
person happens to be in a room in his own house and another 
by locking the room on the outside, confines the person within 
the room and makes egress impossible, all the elements neces- 
sary for constituting the offence of wrongful confinement are 
present. But this involves no breach of the peace but on the 
contrary if, as has happened in the present case, the offenders 
in a cocoanut garden using violence seizes another and ties his 
hand, I am clearly of the opinion that the offence as proved 
does involve a breach of the peace. 


Several authorities were cited, but I do not think that any 
useful purpose will be served by my discussing the various con- 
ficting rulings bearing on the subject and opposite and different 
interpretations placed upon the words in the section, but how- 
ever I would add that I follow Cr. Appeal No. 1600 of 1922, 
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a decision of Spencer, J., and that I respectfully dissent from 
In re Tirumala Reddy (1) decided by Kumaraswami Sastri, J. 


The order therefore directing the accused to execute a 
bond for keeping the peace was rightly made. 


As regards the merits of the case some points were urged 
before me, but I am not prepared to uphold any of the con- 
tentions and in the result the Criminal Revision Case fails and 
is dismissed. 


A. V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. 


Seshamma (widow and legal representative 
of the deceased Manchiraju Narayana 
Rao alias Satyanarayanamurty) Appellant* (L. R. 
of the Cr. Petr.) 


v 


Yeeranki Peda Venkata Rao (dead) 
and others Respondents (Petitioner 
and his L. Rs.). 


Civil Procedure Code, O. 22, Rr. 4, 9—Order setting aside abatemeni—A ppeal 
—Order passed without jurisdiction—Effect of—Mortgage suit—Preliminary de- 
cree after death of mortgagor—No application to bring on record legal represen- 
tative in time—A batement—A pplication for final decree—Application to excuse 
delay in impleading legal representative — Right to sue” —If applies to case 
after preliminary decree but before final decree. 


An order setting aside an abatement under O. 22, R. 9 is not appealable; buc 
where the order is passed without jurisdiction and is really not one under O. a2, 
R. 9, the same is appealable or at least open to revision. 


A preliminary decree was passed in a mortgage suit, but it subsequently 
transpired the mortgagor was dead at the time. No steps were taken to bring 
on record the legal representative in time, but more than six months after, the 
mortgagee applied for a final decree impleading the mortgagor's widow. She 
objected that the mortgagor died before the preliminary decree and as no legal 
representative had been brought on record in time the suit had abated. After the 
expiry of another six months the mortgagee applied for excusing the delay in 
bringing on record the legal representative. The Court of first instance dis- 
missed both the petitions. An appeal was preferred against the order refusing 
to pass a final decree, but therein the appellate Court set aside the abatement. 


r 30 MLT 348. 
+A. A. O. No. 425 of 1922. 18th January, 1924. 
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Held, (1) as the mortgagor had died before the preliminary decree, there was 
no valid preliminary decree in the case ; 


(2) the expression “ right to sue” in O. 22, R. 4 applies also to cases where 
a preliminary decree had been passed but not a final decree and the legal re- 
presentative must be brought on record within the period of limitation, I L R 
45 Mad. 872 followed ; 


(3) in the absence of a petition under O. 22, R. 9 to set aside the abate- 
ment the lower appellate Court had no jurisdiction to order the same; and 


(4) as the petition to excuse the delay in bringing on record the legal 
representative had been dismissed and the order had not been appealed against, 
the same had become final and was a legal bar to setting aside the abatement. 


Appeal against the order of the Court of the Additional 
Subordinate Judge of Cocanada in Appeal No. 78 of 1922, pre- 
ferred against the order of the Court of the District Munsif 
of Peddapuram in E. A. No. 2411 of 1920 in O. S. No. 109 
of 1918. 


C. Rama Rao for appellant. 
G. Lakshmanna and A. Satyanarayana for respondents. 
The Judgment of the Court was delivered by 


WALLACE, J. This appeal is against the order of the 
Additional Subordinate Judge, Cocanada, setting aside an 
abatement of a suit, the order appealed against being passed 
under O. 22, R. 9. In ordinary circumstances, no appeal lies 
against such an order, but in the circumstances of this case it 
is contended that the order appealed against was passed with- 
out jurisdiction and vitiated by material irregularity. 


The plaintiff, who is the respondent in this appeal, sued 
one M. Narayana Rao in the Court of the District Munsif of 
Peddapur on a mortgage and on 27th November, 1918, 
obtained a preliminary decree. It since transpired that the 
judgment-debtor died on the morning of 27th November, 1918, 
before the decree was passed. The plaintiff admits that, not 
long after the decree, he came to know of the fact of the death 
of the judgment-debtor, but not of the actual date of it, and 
assumed that he had died after the decree and that therefore 


the decree was valid. He took no steps to bring on the legal 


representatives until 27th August, 1920, when he filed E. A. 
No. 2411 of 1920 under O. 34, R. 5, wherein, while setting 
out that the judgment-debtor had died and entering his widow 
(the present appellant) as the defendant in the petition, he 
asked merely that a final decree be passed. The present ap- 


PART VI.] THE MADRAS LAW JOURNAL REPORTS. 237 


pellant in her counter pointed out that the judgment-debtor 
had died before the preliminary decree was passed, that no 
petition to bring on the legal representative on record had been 
put in in time, that therefore the suit had abated, and that the 
date of limitation for bringing on the legal representatives had 
passed. Even after this allegation the plaintiff did nothing 
until 23rd March, 1921, when he put in E. A. No. 911 of 
1921 in which he asked that the delay in bringing on the legal 
representative be excused, and that a final decree be passed. In 
his afhdavit to that petition, he persisted in saying that the 
defendant judgment-debtor died after the decree and that 
the allegation that he died before the decree was not true. 


The District Munsif dismissed both the petitions. The 
Additional Subordinate Judge, on appeal, held that the applica 
tion, E. A. No. 2411 of 1920, may be treated as one for 
setting aside the abatement of the suit and that the excuse for 
the delay in filing such an application is reasonable and he set 
aside the abatement of the suit and directed the District 
Munsif to take it on file and proceed with it. 


It is not now disputed that the judgment-debtor died be- 
fore the preliminary decree was passed, that therefore the 
preliminary decree was a nullity, and that no steps to bring on 
the legal representative were taken within six months of 27th 
November, 1918, as required by the Limitation Act then in 
force. It follows that the suit abated on 26th May, 1919. 
The plaintiff no doubt contends that in O. 22, R. 4, the phrase 
‘right to sue’ does not apply after a preliminary decree is 
passed and that therefore there is no limitation to the period 
within which he was bound to apply to have the legal repre- 
sentative brought on: but, apart from the fact that the law 
is at present against him on this point—see Subbarayudu v. 
Ramadasu (1) there ts the obvious rejoinder that there was 
in fact no valid preliminary decree and therefore the suit has 
not even reached the stage of a preliminary decree. Clearly 
then, the suit abated on 26th May, 1919. 


The first point to be noted is that, though the plaintiff has 
never asked that the abatement be set aside, the Lower Court, 
nevertheless, chose to treat his E. A. No. 2411 of 1920 as a 
prayer for that relief. That E. A., as already pointed out, 
was not put in under O. 22 at all but under O. 34. Not 





1. (1921) [L R45 M 872 :42 ML J 301. 


Seshamnbia 


Y 
Venkata Rav 


Wallace, J. 


Seshamma 


v, 
Werkata Rao 





. 


Wa'lace, J. 


238 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVII. 


only that ; when the present appellant’s rejoinder to it pointed 
out that the suit had abated, the plaintiff evidently, without 
making any enquiry, chose to take the standpoint that the suit 
had not abated and maintained that standpoint in his second 
petition E. A. No. 911 and never then asked for the abatement 
to beset aside. Itis true that E. A. No. 911 purports to have 
been put in, inter alia, under O. 22, Rr. 4 and 9, but even then 
he did not pray for the abatement being set aside, nor does 
the lower Appellate Court make any reference to that E. A. in 
the body of its order. Had it been pleaded before it that 
E. A. No. 911 impliedly contained a prayer for the abate- 
ment being set aside, we cannot see why he should have 
thought it necessary to fall back on E. A. No. 2411 of 1920 in 
order to discover such an implied prayer for that relief, even 
in his grounds of appeal before the Lower Appellate Court, the 
plaintiff styles E. A. No. 911 merely as a petition to excuse the 
delay in bringing the legal representative on record. We 
must hold that technically there was not before the District 
Munsif or the Lower Appellate Court any prayer under O. 22, 
R. g to set aside the abatement, and therefore the Lower Ap- 
pellate Court had no jurisdiction to set it aside. 


There is a further technical difficulty in the plaintiff’s way. 
E. A. No. 911 was dismissed by the District Munsif under a 
separate order, and no copy of that order seems to have been 
put in in the Lower Appellate Court and no petition asking to 
excuse the omission to file it has been filed. There was there- 
fore no proper appeal against that order filed in the Lower 
Appellate Court. This may be the reason why the Lower 
Appellate Court ignores E. A. No. 911 altogether in its judg- 
ment. Here also, we must hold that the Lower Appellate 
Court had not before it any legal appeal against the order in 
E. A. No. 911 and’had therefore no jurisdiction to set that 
order aside. Technically it remains in force and is a legal bar 
to the present appellant being brought on record as the legal 
representative of the deceased judgment-debtor. 


Now, when it is necessary in order to do substantial justice 
to brush aside technicalities, the Court will not be too scrupu- 
lous in enforcing them ; but when, as we find in this case, there 
are no merits in the plaintiff’s favour and the merits are on the 
appellant’s side, the Court will not go out of its way to clear 
from the plaintiff's path technical obstacles. As already pointed 
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out, although the plaintiff knew of the death of the judgment- 
debtor, he did not make any enquiry as to when it had occurred 
or make any attempt to have the legal representative brought 
on record within the legal period, six months. He did not 
even in E. A. No. 2411 ask the legal representative to be 
brought on record and he. did not do so until 23—3—1921, 
nearly two years after the last day for bringing on the legal 
representative ; and, even though it had been pointed out to 
him on 412-1920 by the appellant’s counter that the suit 
had abated, he omitted or refused to make arty enquiry, cate- 
gorically said that that allegation was not true, and refused to 
believe that there had been any abatement, and that there 
should be a petition to set it aside. So that even now up to 
date there is no petition to set aside the abatement. The 
Lower Appellate Court’s reasons for indulging the plaintiff are 
based wholly on unsupported surmises ; that the plaintifs 
pleader might have been ignorant of the law or that the plain- 
tiff had this or that mistaken idea in his head. He announces 
a general plenary indulgence to parties to take their own time 
for applying for a final decree and that the “ usual procrastina- 
tion of plaintiffs ” is a good ground for calling in aid S. 5 of the 
Limitation Act. Such a principle is subversive of that Act 
altogether. We cannot see any ground for granting any in- 
dulgence to such a dilatory, negligent and mendacious party 
and we are not prepared to override the technical difficulties 
in the plaintiff s way. 

We hold therefore that the Lower Appellate Court's 
order is without jurisdiction, first because it had before it no 
prayer to set aside the abatement and no substantive motior 
under O. 22, R. 9, and secondly because that it had no juris- 
diction to revise the order on E. A. No. 911 which was not pro- 
perly before it. It follows that its order, though technically 
one under O. 22, R. 9, and technically not appealable under that 
order was not really passed under that order because it was 
passed without jurisdiction, and is therefore appealable or at 
least open to revision on the ground that it was without juris 
diction. We therefore set aside and restore that of the 
District Munsif with costs of the appellant throughout. 


T. S. V. Order set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :— MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 


Venkatanarayana Chetty and another Appellants* (Peti- 
tioners in A. A. O. No. 46 of 1921) 


Vv. 


Sevugan Chetty and others Respondents in both 
(Counter-petitioners ). 

Provincial Insolvency Act, S. 39 (4)—Rules framed by the Madras High 
Court—R. 21 (b)—Creditor—Claim for final dividend—Notice—Form of—Strict 
compliance necessary. 

Under R. 21 (b) of the Rules framed by the Madras High Court under : 
the Provincial Insolvency Act (III of 1907), the notice to be sent by the Receiver 
under S. 39 (4) of the Act should be in the form of a registered letter addressed 
to each creditor. If the Receiver proposing to declare a final dividend does not 
strictly comply with the provisions of the Rule and a creditor as a result of not 
getting such a notice fails to prove his claim and is therefore not given his 
dividend, he should be allowed to reopen the matter and be given an opportunity 
to prove his claim within a time to be fixed by the Court. 


Appeals against the orders of the District Court of Salem 
in I. A. No. 71 of 1919 and I. A. No. 72 of 1919 in I. P. 
No. 3 of 1912, dated 17th April, 1920. 


S. T. Srinivasagopalachari for appellants. 

K. Bhashyam Atyangar for respondents. 

The Judgment of the Court was delivered by 
KRISHNAN, J. -_C. M. A. No. 46 of 1921 :__This is an 


appeal in an insolvency proceedings which began in 1912. The 
appeal is by one of the creditors. He claimed to be erttitled 
to a dividend from the assets realised from the insolvent’s 
estate. His application was dismissed by the learned District 
Judge on the ground that the final dividend had been declared 
before his application was filed and that the distribution of the 
dividends so ordered could not be revised so as to include his 
share, as he knew that such dividend was going to be declared 
and took no steps in time. The learned Judge points out that 


‘he appeared in Court in person when it was claimed by the 


Official Receiver that a property transferred to him by the 
insolvent was not validly transferred; it was a case of a fraudu- 
lent preference and the Receiver applied to have the alienation 
set aside and it was set aside. The learned Judge holds that 


*A A O Nos 46 and 47 of rgaz. asth March, 1924. 
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he should have kept in touch with the proceedings in Court ; 
and as he had tendered no proof of his claim in time he was 
rightly refused his share in the dividend. Now the difficulty 
in adopting this view is that under S. 39, cl. 4 of the Pro- 
vincial Insolvency Act of 1907, a particular form of notice to 
creditors whose claims have been notified but not proved is 
prescribed whenever a final dividend is to be declared. It 
appears that in this case such a notice had not been given to the 
creditor. Under R. 21 (b) of the Rules framed by this 
Court under the Insolvency Act, it is prescribed that the notice 
under S. 39 (4) should bein the form of a separate 
registered letter addressed to each creditor. S. 39 (4) says 
also that the creditor should have express notice that the 
Receiver is proceeding to make a final dividend and that he 
would do so without regard to the claims of the creditor if 
he does not take care to prove his debt in time. When a 
notice of that sort is prescribed by the rules made under the 
statute a strict compliance with the rule is necessary before 
the creditor’s claim to share in the final dividend can be 


disallowed. 


We have not been referred to anything to show that the 
appellant has proved his claim up -to date or that his proof 
has been accepted. But as the Court did not send the neces- 
sary notice as required by the section we think that the creditor 
should be allowed to re-open the matter and that he should 
be given an opportunity of proving his debt within a time to be 
fixed by the lower Court. We are saying all this on the foot- 
ing that the final dividend has been declared in this case. The 
learned Judge says that there was only one dividend and that 
was the final dividend in the case. If, however, the dividend 
that has been declared is not the final dividend in the case, of 
course the creditor will have to share in it for none of these 
remarks made above will apply to the case. That is a matter 
that should be considered and decided by the lower Court ; it 
must see whether the dividend declared was the final dividend 
or whether any further assets are available for payment of 
another dividend. The order of the lower Court is set aside 
and the case will go back to the lower Court for disposal in 
the light of the observations made by us. As regards the 
costs of this Appeal we think we would not be justified in giving 
any costs to the appellants as all the delay and difficulty has 
arisen from the fact that he delayed the tendering of proof 
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of his debt. We direct each party to bear its costs in 
this Appeal. 


C. M. A. No. 47 will follow C. M. A. No. 46 of 1921 and 


the same order will be passed in it. 


T.S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-— MR. Victor Murray Coutts TROTTER, 
Chief Justice AND Mr. JUSTICE RAMESAM. 


The Commissioner of Income-tax, 


Madras Referring Officer™ 
v. 
Messrs. Binny & Co. (Madras), Ltd. Assessee. 


Income-tax Act—Super-tax—Liability foo—Undivided profits —Capitalisa- 
tion of—Bonus shares newly isswed on basis of—Super-tax on value of—Share- 
holder's liability for. 

A company called the Deccan Sugar and Abkari Co., Ltd., was incorporated 
in 1897 with a share capital of ten lakhs in shares of Rs. soo face-value each. 
In 31908 the capital was increased to 22 lakhs by adding 7,000 Preference shares 
of the A Class of Rs. 100 face-value each and 5,000 Preference shares of the 
B Class also of Rs roo face-value each. In 1908, in pursuance of a Resolution 
passed in June the ordinary share capital was reduced to Ra 1,66,672, thus 
making the total capital of the company something over 13 lakhs, Messrs. 
Binny & Co., Ltd. held 200 ordinary shares of Rs 125 each in this company. 
In 1921 the Deccan Co. bad on its books a surplus accumulation of profits un- 
distributed of practically 5 lakhs of rupees In July 1921, by a special 
Resolution, which was confirmed in the following month, the Articles of the 
company weie amended, one of the first amendments enabling the company, by 
a special Resolution, to sub-divide or consolidate its shares or any of them ; 
the other was a new Article by which the company, by a special Resolution, 
might at any time take to itself the power to capitalise undivided profits «r 
reserve fund. In pursuance of the new Article, the company capitalised the 
undivided profits. Each holder of a share of Rs 125 became the holder of 
three additional shares. The capital of the company was increased by 
1,328 shares of Rs 375 each. ‘The result was that Messrs, Binny & Co. for 
200 shares of Rs 125 each got 200 shares of Rs s00 each, and in 1921 scrip 
carrying out that change of position was issued. 

On a question arising whether the issue of new shares to the share-holders 
representing their share in the accumulated surplus was taxable as income, 
held, that Messrs. Binny & Co. was not liable to pay super-tax on the value of 
shares newly issued by the Deccan Sugar and Abkari Co., Ltd., in the year 1921. 


Case stated under S. 66 (2) of the Indian Income-tax 
Act for decision of the question whether the assessee, Messrs. 
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Binny & Co. (Madras), Ltd., as a share-holder in the Deccan 
Sugar and Abkari Co., Ltd., is liable to pay supertax on the 
value of bonus shares newly issued by the Deccan Sugar and 
Abkari Co., Ltd., in the year 1921. 


Nugent Grant instructed by L. M. Taylor, Attorney, for 
ASSCSSEE. 
The Government Pleader on behalf of Government. 


The Court delivered the following 


JUDGMENTS :_.The Chief Justice -_This is a reference 
by the Commissioner of Income-tax which raises a very simple 
point in the sense that it can be put within a narrow compass 
on a very few undisputed facts ; in another sense it raised 
a subtle question of law, for it has given rise to a great variety 
of judicial opinion in very high quarters. 


Now the facts are these. A company called the Deccan 
Sugar and Abkari Co., Ltd. was incorporated in 1897 with 
a share capital of ten lakhs in shares of Rs. 500 face valuc 
each. In May 1908, the capital was increased to 22 lakhs 
by adding 7,000 Preference Shares of the A class of Rs. 100 
face value each and 5,000 Preference Shares of the B class 
also of Rs. 100 face value each. In 1908, in pursuance of 
a resolution passed in June, the ordinary share capital was 
reduced to Rs. 1,66,672, thus making the total capital of the 
company something over 13 lakhs. Messrs. Binny & Co., 
Ltd. held 200 ordinary shares of Rs. 125 each in this com- 
pany. In 1921 the Deccan Company had on its books a sur- 
plus accumulation of profits undistributed of practically 5 lakhs 
of rupees. In July 1921, by a special resolution, which was 
confirmed in the following month, the Articles of the Company 
were amended, and the two important amendments were these: 
The first was a preliminary one enabling the Company, by a 
special resolution, to sub-divide or consolidate its shares or any 
of them. The other was a new Article 133-A by which the 
Company, by a special resolution, may at any time take to itseif 
the power to ‘capitalise undivided profits or reserve fund and 
that is what purported to take place in this case. Each holder 
of a share of Rs. 125 became the holder of three additional 
shares. The capital of the Company was increased by 
1,328 shares of Rs. 375 each and therefore the result was 
that Messrs. Binny & Co. for 200 shares of Rs. 125 each got 
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200 shares of Rs. 500 each, and in 1921 scrip carrying out 
that change of position was issued. 


The question we have to decide is whether this issuc of 
new shares to the share-holders representing their share in the 
accumulated surplus is taxable as income. I propose to say 
very little about this matter, because, to my mind, it crystallises 
for our purposes into two questions. The first is, are we con- 
cluded by the decision of the Privy Council in The Swan 
Brewery Case (1) ? ‘The next is, are we at liberty, or is it 
desirable if we are not covercd by the Privy Council decision, 
to decide contrary to the majority of the House of Lords in 
Blott s Case (2) ? 


Now, it is best that 1 should deal with the first contention 
at the outset. [It is suggested that The Swan Brewery’s 
Case (1) directly covers the present point, but with great res- 
pect to certain observations of Lord Sumner in Blott s Case (2) 
I am unable to say that it does cover. If it does, of course, we as 
an Indian Court are not at liberty to say, as some of the mem- 
bers of the House of Lords did in Blots Case (2), that it 
was erroneously decided. If it does not decide the point 
finally for the House of Lords, it decides that finally and con- 
clusively for this Court, That was a decision on an Act 
known as the Dividend Duties Act of Western Australia, 
which, to put it shortly, taxed dividends and contained a dehni- 
tion of ‘ dividends, ’ which covered every profit, advantage or 
gain intended to be paid or credited to or distributed among 
any members of any Company. It is quite obvious that a 
distribution of what was conveniently called Bonus shares is 
an advantage to the share-holder, and therefore, one may 
conclude that, on the words of the Act, their Lordships of tne 
Privy Council had no option but to hold that this was a divi- 
dend within the meaning of the Act. Lord Sumner, in deli- 
vering the judgment of the Board said this :—“ In ordinaiy 
language the new shares would not be called a dividend, nor 
would the allotment of them be a distribution of a dividend” 
(it has to be observed that what is made taxable by the Act 


is a dividend and nothing more). ‘“ The question in issue, ” 
his Lordship goes on, “ here is whether or not the new shares 
were a dividend under the Act above-mentioned.” Now, 


if that judgment stood alone unexplained by any subsequent 
utterance of his Lordship, I should infer that not merely was 
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it a decision on the words of that statute but that it wis rire- 
fully confined to be a decision on the words of the Australen 
Statute with an intimation that, but for that statute the weid 
could not be capable of bearing the meaning required to be 
put upon it before the Crown could succeed. But in Blotrs 
Case (2) there is no doubt about it that Lord Sumner un- 
doubtedly said that he had intended to lay down a wider prin- 
ciple, and that principle so far as I can see is this Ever since 
the decision in Trevor and Witworth (3) it has been the ac- 
cepted law that a Company cannot buy its own shares. That 
is used as | follow the reasoning of Lord Sumner and Lord 
Dunedin to found this contention, that, as a Company cannot 
buy its own shares, that is to say, cannot pay its funds into its 
own coffers and issue scrip to itself, what must be supported 
to have taken place, as Lord Sumner says, notionally is that, 
although no such thing in fact happened, the companv paid 
its profits over to the share-holder and that that share-holder 
repaid them and in return got scrip handed to him, which of 
course would give him a draft on the capital of the company. 
In my opinion, that reasoning is completely answered by the 
reasoning of Viscount Haldane and Viscount Finlay. I will 
just refer very briefly to one or two passages in Lord Finlay’s 
judgment at page 192 of the report. He says this “ The 
general scope and effect of these transactions is beyond dispute. 
[here was an increase in the capital of the company by the 
retention of the amounts availahle for dividends. Though 
the number of shares was increased by the issue of the new 
preference: shares to the ordinary share-holders, this did not 
affect the proportions to which they were entitled in the under- 
taking and in any profits. All the share-holders received these 
new preference shares, so that the proportion in which they 
were to share in any profits remained the same. The use 
of the sums which had been available for dividend to increase 
capital would enable the company to carry on a larger and 
more profitable business, which might be expected to yield 
larger dividends. These dividends, however, were to be in 
the future so far as the present was concerned there was no 
dividend out of the accumulated profits ; these were devoted 
to increasing the capital of the company.” Then again at 
page 194, “ The effect of this operation (that is, the one which 
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he described) was that the amount of the bonus was retained 
by the company as additional capital, and that the share-holders 
got the new preference shares. No option was left to any 
particular share-holder. He was compelled by the action of 
the company to take the preference shares. He could not 
have sued for the bonus in money as the resolution which gave 
the bonus nno flatu declared that it was to be satisfied by the 
distribution of preference shares. Under these circumstances 
It seems to me impossible to treat the share-holders for the 
purpose of supertax as having received the bonus and paid it 
back to the company to be retained as capital. They never 
received it at all. The case appears to stand exactly as 
Rowlatt, J., put it in Juland Revenue Commissioners v. Blott 
and Jnland Revenue Commissioners v. Greenwood (4) — 
“ I do not think that there is a payment of a dividend to a 
share-holder unless a part of the profits of the company is 
thereby liberated to him in the sense that the company parts 
with it and he takes it.” If I may humbly add a word in 
such a distinguished company I think it might be put in this 
way “That you cannot say that there is a notional payment 
of a dividend to a share-holder when the position is that, if he 
sued for it his action must be dismissed.” That is to say, 
when the whole conception that he is entitled to the dividend 
is one that the law refuses to countenance. That being so, 
it is enough for me to say that I think that this Court, having 
regard to the fact that the words of the Indian Statute are, 
for all practical purposes identical with those of the English 
Statute, should respectfully follow the opinion of the majority 
of the highest Court in the Empire. 


I must add this that, in doing so, the learned Lords were 
confirming the unanimous decision of a very strong Court of 
Appeal of three very eminent Lords Justices. I may also add 
that of the majority of the House of Lords whose view pre- 
vailed, two at least were eminent and distinguished Company 
Lawyers, and the dissentients were in the same unfortunate 
position as myself of being only common Lawyers. I should 
also like to add this, that I think it is extremely improbable 
that this arrangement about the distribution of these profits 
and the manner in which the transaction should be carried 
through was drafted without reference to the English cases. 
I do not know whether at the time the Resolution was drafted 
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the decision of the House of Lords was available, but, at any 
rate, the decision of the Court of Appeal in Inland Revenue 
Commusssoners v. Blott (4) and Shone v. Greenwood (5) was 
available. I have looked at that decision and it expresses the 
opinion that that decision was determined by the decisien tn 
Bouch v. Sproule (6), itself a House of Lords’ decision, and 
that opinion of the Court of Appeal must have been available 
to the learned gentleman who drafted these articles and 
amendments to articles. I also observe that both Viscount 
Haldane and Viscount Cave agreed with the Court of Appeal 
in thinking that the matter before them in Blosfls Case (2) is 
concluded by the previous decision of the House of Lords. 
‘In these circumstances, although I have treated the matter as 
one of law, I think that it would be an undesirable and inequi 
table result if we had to come to any other conclusion than that 
which I have arrived at. 


Our answer to the reference is that the company Messrs. 
Binny & Co. is not liable to pay super-tax on the value of 
shares newly issued by the Deccan Sugar and Abkari Co., Ltd. 
in the year 1921. The company will have its costs on the 


O. S. scale. 


Ramesam, J. :—I agree. There arc three features in 
this case as in Blott’s Case (2) which make it difficult for a 
Court to say that the additional shares issued amount to in- 
come. The first is that there was no option to the share- 
holders, and it was not open to them to sue for the additional 
dividend in the shape of cash or in the shape of other chattels 
or goods. The Resolution of the Company compelled them 
to take it only in the form of additional shares and in no other. 
This feature was emphasised by all the Law Lords who form- 
ed the majority in Blots Case (2). The next feature which 
perhaps is a corollary from the first is this The relative 
situation ef each share-holder to the other share-holders in the 
company remains unaltered. His proportion out of the total 
earnings that may be set apart for distribution as dividends 
among the share-holders remains the same after this operation 
of the company. To explain it further, if, for instance, in 
any sear, the amount of profits that is set apart available for 
distribution among the share-holders is one lakh, the propor- 

eae 4. (1920) 1 K B 114,133. 
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tion which a particular share-holder gets remains the same after 
the increase in shares as before. If formerly a share-holder got 
32 per cent. on shares of Rs. 125 each, now he will be getting 
Ks. 40 for each share of Rs. 500, i. e., 8 per cent. on shares 
of Rs. 500, the total income would be the same amount. 


The third feature which again may be regarded as a 
corollary from the other two is that the effect is the same as if 
the company passed a Resolution expanding its operations and 
for increasing its machinery. This has been pointed omz by 
Viscount Finlay at page 196 in (1921) 2 A.C. Itis true 
that, as Lord Sumner points out, there was a payment in 
Bouch v. Sproule (6), a dividend warrant was sent out in the 
form of a negotiable instrument, which had it been presented 
payment must have been made. But this fact only served 
to distinguish Bouch v. Sproule (6) from the case before the 
House of Lords in (1921) A. C. If that distinction is em- 
phasised, it follows that we ought to agree with the decision 
of the majority in Blog's Case (2). It may be that the effect 
of the operations in question by the company is to increase the 
value of a share and, if a particular share-holder-sells his en- 
hanced share, he may realise more in the market as pointed 
out by Viscount Cave. This amounts to only realising his 
assets in the shape of capital and not in the shape of income. 


I agree with the answer proposed by my Lord. 
Aas N: Reference answered. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Bombay.) 
PRESENT :__LorD SUMNER, LORD PHILLIMORE, SIR JOHN 


EDGE AND Mr. AMEER ALI. 


Madhavrao Vaman and others A ppellants* 
v. 
Raghunath Venkatesh and others Respondents. 


Adverse possession —Vatan lands —Permanent tenancy in—Acquisition by 
adverse possession of title to—Person claiming by adverse possession already a 
tenant of the lands under vatandar—E fect—Stranger to vatan lands—Acquisi- 
tion of title by adverse possession to same—Possibiltty in law of—Suit in which 
strange: claims such title—Parties—Secretary of State for India in Council if a 
necessary paity—Alienation by vatandar of service vatan lands—Law as to— 
Bambay Act HIT of 1874, S. 5—Obyect of —Regulation XVI of 1827—S. 23— 
Alienation—Grant of right of permanent tenancy in watan lands, tf any. 
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In a suit by Vatandars for the ejecetment from service vatan lands of 
defendants, not one of whom was a vatandar of the vatan, the latter alleged 
that they acquired adversely to the family of the plaintiffs a right to the 
possession of the lands in question as permanent tenants, and enjoyed that right 
for more than 12 years before suit in the lifetime of the father of the plaintiffs, 
and that “ the cause of action arose in the year 1865, when the plaintiffs grand- 
father died.” The defendants and their predecessors-in-title always claimed 
to be and were tenants of the suit lands under the Vatandar. 


Held, that neither the defendants nor their predecessors-in-title could have 
acquired any title to a permanent tenancy in the lands by adverse possession 
as against the Vatanda: from whom they held the lands. 


The decision in Radhabai v. Anantrao, (1885) I. L. R. 9 Bom. 198 (F. B.) 
must be confined to a case of an absolute assignment of service vatan lands by a 
Vatandar to a stranger, who alleged that he had obtained title by 12 years 
of undisturbed possession. 


Quaere : Whether the decision so understood was or was not 
correct, and whether a stranger to a vatan can acquire a title by ad- 
verse possession for 12 years of lands, the alienation of which was, in the 
interests of the State, prohibited. 


Quaere : Whether the Secretary of State for India in Council, as represent- 
ing the interests and rights of the Crown in service vatan lands, is not a néces- 
sary party to a suit in which a stranger claims that he is entitled to those 
lands by a right of adverse possession ? 

Law as to the alienation by a Vatandar of his service vatan lands as it 
was in 1853, and its history down to 1914. ý 

S. 5 of Bombay Act III of 1874 was passed, as was S. 20 of Regulation 
XVI of 1827, in the interests of the State, and not in the interests of the 
Vatandars only. 

The granting by a Vatandar of a right of permanent tenancy in lands of 
his vatan would undoubtedly be an alienation within the meaning of S. 20 of 


Regulation XVI of 1827. 


Appeal from a judgment and decree (June 17, 1918) of 
the High Court of Bombay reversing the decree of the Sub- 
ordinate Judge of Belgaum. 


Sir George Lowndes, K. C. and Brown for appellants. 


r 


Raikes for respondents. 
roth July, 1923. The Judgment of their Lordships was 
delivered by 


Sır Joun Epee :— The suit in which this appeal has 
arisen was brought on 22nd October, 1914, in the Court of 
the First Class Subordinate Judge of Belgaum by Vatandars 
for the ejectment of the defendants from service Vatan lands 
‘1 Mauza Bhivashi in Taluka Chikodi in the District of Bel- 
gaum, and for mesne profits. The defendants are not Vatan- 


R__32 


P. C. 


Madhavrao 
Vaman 


D, 
Raghunath 
Venkatesh. 


Sir Jobn 
Edge. 


PC. 
Madhavrao 
Vaman 


V, 
Raghunath 
Veukatesh. 
Sir John 
Edge. 


250 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLVII. 


dars, nor is any one of them a Vatandar, of the Vatan. The 
defendants Nos. 1 to 4 in their written statement allege that 
they, from before 1853, acquired adversely to the family of 
the plaintitts a right to the possession of the lands in question 
as permanent tenants, and enjoyed that right for more than 
twelve years before suit in the lifetime of the father of the 
plaintiffs, and that “ the cause of action arose in the year 1865, 
when the plaintiffs’ grandfather died.” The title, if any, of 
the other defendants depends on the title of the defendants 
Nos. I to 4. 

The facts of the case will be briefly stated presently, but 
in order to see whether under those facts the defence of ad- 
verse possession is maintainable, it is necessary to bear in mind 
what the law as to the alienation by a Vatandar of his service 
Vatan lands was, in 1853, and has been down to the institution 
of this suit. 


Regulation XVI of 1827 was passed by the Governor of 
Bombay in Council on 1st January, 1827. Before that Regu- 
lation was passed a Vatandar could, apparently without the 
sanction of the Government, assign or mortgage his service 
Vatan lands and could grant to any one a permanent lease of 
them, but the effect of Ss. 19 and 20 of the Regulation was to 
prohibit, in the interests of the State, all such Vatandars from 
alienating in any way the service Vatan lands which they held 
as Vatandars. Ss. 19 and 20 of that Regulation applied to the 
lands in the suit. Ss. 19 and 20 of that Regulation continued 
in force until they were repealed by Bombay Act III of 1874, 
but the repeal of those sections by Act III of 1874 did not 
make valid any alienation of service Vatan lands which had been 
prohibited by Regulation XVI of 1827 : Padapa v. Swami- 
rao (1). S. 5 of Bombay Act III of 1874 now applies to 
the lands in question. That section is as follows -— 

“YV, No Vatandar shall, without the sanction of Government, sell, 


mortgage, or otherwise alienate or assign any Vatan or part thereof or interest 
therein to any person not a Vatandar of the same Vatan.” 


That section of Bombay Act III of 1874 was passed, as 
was 5. 20 of Regulation XVI of 1827, in the interests of the 
State and not in the interests of the Vatandars only. The 
granting by a Vatandar of a right of permanent tenancy in 
lands of his Vatan would undoubtedly be an alienation within 


the meaning of S. 20 of Regulation XVI of 1827. 


$e EE, Nt 


1. (1900) I L R 24 Bom. 556, 567 ; L R27 I A 86, 90. 
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The facts of the case may be briefly stated as follows 
The lands in suit are service Vatan lands, and were in the 
possession of Appaji, who was the grandfather of the defend- 
ants Nos. 1 and 2 and the uncle of the defendants Nos. 3 
and 4. In 1853, Appaji held those lands and other service 
Vatan lands of the Vatan as a tenant of Venkatrao, the Vatan- 
dar, at a yearly rent of Rs. 42. Venkatrao was the grand- 
father of the plaintiffs. | Some of these lands which Appaji 
held as a yearly tenant were, in or before 1853, taken by the 
Government for the purpose of making a public road, and con- 
sequently Appaji and Venkatrao agreed to re-adjust the ren? 
by reducing it to Rs. 36 a year. That agreement was em- 
bodied in a document which was signed by Venkatrao on 15th 
March, 1853. That document as translated is as follows :— 
“ SHRI, 

“In the service of Rajashriya Virajit Rajamanya Rajashri Appajipant 
Appa Saundalgekar, residing at Nipani, 

Profound salutations of protege Venkatrao Narayan Deshpande, Prant 
Kagal. Special representation is as follows. Further. Our Deshpandki land 
measuring 15 bighas, situate in Mauza Bhivashi Prant aforesaid, stands in the 
name of Ti. Rajeshri Dajipant Baba, and I am the owner of the same. So 
from before the said land has been given you for cultivation for a fixed rent 
of Rs. 42 (forty-two) in Panali coin and at the time of survey a road is shown 
in the said land and in it some land was covered by the road. Therefore 
Rs. 6 (six) out of the said amount of rent are remitted to you and the said land 
is given you for cultivation by fixing a rent of Rs 36 (thirty-six) in Panali 
coin per year. So from the Fasli year 1262 (1852—1853) you should pay every 
yea: thirty-six rupees the amount of said rent by four instalments, and you 
should cultivate the land permanently. In the interval we shall never inter- 
fere with the land (that is) with you. After you, your heirs also should pay 
the amount of rent according to the said agreement and permanently enjoy the 
land. We are entitled to receive the amount of rent of the land and we are 
not at all entitled to take away the land from you and you should not give it 
up. Neither we nor our heirs will put forth any obstructions to act according 
to the agreement. ‘The agreement is duly given ın writing as above. Date 
rsth March, 1853, being Sur year 1253, Fasli year 1262. May you be gracious. 


This ig the request. 
(Sd.) VENKATRAO NARAYANRAO DESHPANDE, 


Sadai, 
Written by Abaji Nilkant Kulkarni, Mauza Shirgopi. 
A ttestations :— 
1. Keshav Vithal Mutpalkar, residing at Nipani, my own hand- 
writing. 
1. Narhar Yeshwant Dahiwadkar, my own handwriting.” 
That document was registered, and in accordance with it, 
Appaji paid the yearly rent of Rs. 36 to Venkatrao until 


Venkatrao died in 1864 or 1865. 
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Venkatrao was succeeded as Vatandar by his son, Ram- 
chandra, who was the father of the plaintiffs. After Venkat 
rao had died, one Gundo, in 1869, brought a suit against 
Venkatrao’s widow, to recover a debt which had been due to 
him by Venkatrao, and obtained against her a decree. In 
execution of that decree Gundo caused the land now in suit 
to be attached. Appaji intervened with an application to set 
aside the attachment on the ground that he held the lands ae ~ 
a permanent tenant, and thereupon the Court, on 20th June, 
1870, ordered that the landlord’s interest in the land should 
be sold without affecting Appaji’s interest as a permanent 
tenant. At the sale, in execution of his decree, Gundo be- 
came the purchaser. It is not necessary to consider whether 
the Court had any power to order that sale. 


On 17th January, 1872, it was agreed between Gundo and 
Appaji, by registered document, that Appaji, as the permanent 
tenant of the lands in suit, should pay to Gundo the Rs. 36 
rent and for twenty years an additional sum of Rs. 42 a yeai. 
The Rs. 36 and Rs. 42 were paid yearly from 1872 to 1890 
to Gundo by Appaji and after his death by his son Vaman, 
who was the father of the defendants Nos. 1 and 2. 


On 16th May, 1887, Ramchandra, the father of the 
plaintiffs, who was then the Vatandar, executed a document, 
which was registered, by which he purported to grant to one 
Sintre a permanent lease of the lands now in suit at a rent of 
Rs. §0 a year, with a nazrana of Rs. 700, ‘and put Sintre in 
possession of the lands. This led to disputes between Sintre, 
Vaman, Gundo and one Nana Babaji Patil, who claimed to 
have bought the lands in execution of some decree ; the dis- 
putes were referred by -those persons to arbitration. 
Ramchandra was not a party to that arbitration. In 
that arbitration, Vaman stated that he had been temporarily 
deprived of the possession of the lands. On 1st January, 
1894, the arbitrators made their award and by it ordered that 
Vaman should pay Rs. 700 to Sintre, Rs. 340 to Gundo and 
Rs. 1,150 to Nana Babaji, and should continue to enjoy the 
lands as a permanent tenant. That award was, on 29th 
March, 1894, made a decree of Court. The payments so 
ordered were made by Vaman. From 1895 to 1902 Vaman 
paid the rent of Rs. 36 a year to Ramchandra. In Ram- 
chandra’s receipts for those payments he acknowledged that 
Vaman held the lands as a permanent tenant. In the Record 
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of Rights of 1911__12 the defendant No. 1 was entered as 
the permanent tenant of the lands. Upon the death of 
Ramchandra the defendants tendered to the plaintiffs the rent 
of Rs. 36 yearly as their rent as permanent tenants, but the 
plaintiffs refused to receive the money so tendered. Ram- 
chandra died on 29th October, 1902, and the plaintiffs succeed- 
ed him as the Vatandars. Upon the facts which have briefly 
been stated being proved the Subordinate Judge found that 
the evidence in favour of the permanent tenancy alleged by 
the defendants Nos. 1 to 4 was overwhelming. He stated 
in his judgment that :— 
“Tt is undisputed that the land sued for is a Deshpande Vatan (Vatan) 

Inam. Thee is no doubt that the original grantor (Venkatrao) had only a 
life interest in it and had no power to lease it beyond his life-time. Plaintiffs’ 
grandfather (Venkatrao), who passed (granted) the lease of 1853, died iu 
1864-5, and the plaintiffs’ father (Ramchandra) had 12 years from that time 
for disputing the lease. Not having done so, plaintiffs’ right of disputing the 
permanent lease and claiming possession is barred. Rama v. Shamrao (2) 
Radhabai v. Anantrav (3). 

The Subordinate Judge gave the plaintiffs a decree for 
six years’ rent at the rate of Rs. 36 a year, amounting to 
Rs. 216 and otherwise dismissed the suit with costs. 


From that decree the plaintiffs appealed to the High 
Court at Bombay. The appeal was heard by Sir Basil Scott, 
C. J. and Mr. Justice Hayward. Those learned Judges stated 
that “The only question which really arises in this appeal is 
whether the defendants can claim to have established a right 
to a permanent tenancy by adverse possession.” ‘They held 
that adverse possession commenced to run on the death of 
Venkatrao, but they referred to the agreement of 17th January, 
1872, between Gundo and Appaji, and holding that Gundo, 
after the purchase by him in 1870, represented the Vatandar 
so far as these lands in question are concerned, they decided 
that it was impossible to hold that adverse possession in favour 
of the person claiming to be a permanent lessee continued to 
run after that agreement. If that decision were correct, as to 
which it is not necessary for their Lordships to express any 
opinion, Appaji and his son Vaman were not holding adversely 
from January, 1872, until 1894. Those learned Judges also 
held, and their Lordships think rightly, that there had been 
two breaks in the alleged adverse possession within twelve 
years of the death of Venkatrao, but they do not base the 
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advice which they will give to His Majesty upon that fact. 
Those learned Judges, in conclusion, stated in their judgment 
that: “* It appears to us, therefore, that the defendants cannot, 
on a review of the occurrences during the lifetime of the plain- 
tiffs’ father (Ramchandra), contend that there has been any 
continuous adverse possession for twelve years until the plain- 
tiffs’ father’s death in 1902, which would entitle them to claim 
to occupy the land in suits as permanent tenants. It is not dis- 
puted that since 1902 the plaintiffs declined to accept rent from 
the defendants, and that their suit has been filed within twelve 
years of their father’s death. For these reasons we set aside 
the decree of the lower Court and pass a decree in favour of 
the plaintifls for possession and mesne profits of the land in the 
occupation of the defendants,” with all costs. From that de- 
cree this appeal has been brought by the defendants Nos. 1 to 4. 
The other defendants are nominal respondents to this appeal; 
they have not appeared. 


One of the authorities upon which the Subordinate Judge 
relied for his decision that the suit of the plaintiffs was barred 
by limitation was Radhabat v. Anantrav (3). That was a Full 
Bench decision of the High Court of Bombay in which Sir 
Charles Sargent, C. J., delivered the leading judgment. The 
judgments of the late Sir Charles Sargent always deserve and 
receive careful consideration by the Board. The material 
point of that decision, so far as it has a bearing on the present 
case, is briefly stated in the head note to the report of that case 


thus :— 

“Held (1), that, in the absence of fraud and collusion, adverse posses- 
sion for twelve years during the life-time of one holder of service Vatan lands 
is a bar to succeeding holders.” 

The lands there in question were service Vatan lands, to 
which S. 20 of Regulation XVI of 1827 applied. The plaintiff 
there sued for the possession of service Vatan lands and for 
mesne profits. The defendants claimed to be in possession of 
the lands under a grant of 1838 to them of the lands made by 
the plaintifs’ grandfather, who was, at the time of the grant. 
the Vatandar,and they pleaded limitation by adverse possession; 
the adverse possession relied upon by the defendants being ap- 
parently their having continued in undisturbed possession for a 
period of twelve years after the death of the grantor. The 
plaintiffs’ case was that his grandfather, the grantor, had na 
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power to make a grant of the lands except for his lifetime and 
that his (the plaintiff's) father had no authority to allow the 
lands to continue in the possession of the defendants. Sar- 
gent, C. J., and Mr. Justice Nanabhai Haridas had referred 
three questions to the Full Bench. It is only necessary to re- 
fer to the first of those questions which was “ (1) Whether 
adverse possession for twelve years during the lifetime of one 
holder is a bar to succeeding holders ?” The Full Bench de- 
cided that in the absence of fraud and collusion, the first ques- 
tion should be answered in the affirmative, leaving what is to be 
considered an adverse possession to be determined in each parti- 
cular case. The question and answer to it of the Full Bench 
would, when looked at in ignorance of the facts of the case, 
appear to be general and not confined to a case of an absolute 
assignment of service Vatan lands by a Vatandar to a stranger, 
who alleged that he had obtained title by twelve years of un- 
disturbed possession. It is necessary to see what that answer 
to the first question really meant. And for that purpose, it 
is, in their Lordships’ opinion, necessary to see what the aliena- 
tion then in question really was. It was not an alienation by a 
lease of a permanent tenancy to a tenant of the Vatan ; it was 
a sale and absolute assignment to a stranger to the Vatan and 
to the family of the Vatandar, followed by a period of twelve 
years after the death of the grantor, during which the stranger 
assignee was allowed by the successors of the Vatandar grantor 
to continue in undisturbed possession of the Vatan lands. [In 
cither case the grant would be beyond doubt an alienation which 
was prohibited by S. 20 of Regulation XVI of 1827, but having 
regard to the facts of the case which was before Sir Charles 
Sargent, C. J., and Mr. Justice Nanabhai Haridas, which justi- 
fied their order of reference to the Full Bench, all that the Full 
Bench can be taken as having decided was that a stranger to 
the Vatan, who had got possession of service Vatan lands by an 
absolute assignment to him by a grantor, who was at the time 
of the grant the Vatandar, could successfully defend a suit for 
possession of those lands by a subsequent Vatandar by proving 
that after the death of the grantor he had been in undisturbed 
possession of the lands for a period of twelve years. A care- 
ful consideration of Sir Charles Sargent’s judgment, as given in 
Radhabai v. Anantrav (3) shows that he was considering the 
question referred to the Full Bench from the point of view or 
the grantee having been a stranger to the Vatan. It is not 
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necessary for their Lordships to decide in this case whether the 
answer of the Full Bench, limited as it must have been to tba 
case of a stranger to the Vatan, setting up as a defence, twelve 
years adverse possession, was or was not correct, although 
they are constrained to say that it is somewhat difficult to see 
how a stranger to a Vatan can acquire a title by adverse posses- 
sion for twelve years of lands, the alienation of which was, in 
the interests of the State, prohibited. Their Lordships may 
say, further, that if it was necessary for them to decide whether 
the answer of the Full Bench to the first question referred to 
that Bench was or was not correct it would be nécessary for 
them to consider whether the Secretary of State for India in 
Council, as representing the interests and rights of the Crown 
in service Vatan lands, was not a necessary party to a suit in 
which a stranger claimed that he was entitled to those lands by 
a right of adverse possession. 

In the present case the defence of twelve years’ adverse 
possession as permanent tenants is set up by persons who and 
their predecessors-in-title, always claimed to be and were tc- 
nants of service Vatan lands, and in the opinion of their Lord- 
ships neither the defendants nor their predecessors-in-title could 
have acquired any title to a permanent tenancy in the lands by 
adverse possession as against the Vatandar from whom they 
held the lands. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitor for appellants : Edward Dalgado. 

Solicitors for respondents 1, 2 and 3: T. L. Wilson & Co. 

Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. Vicror Murray Coutrs TROTTER, 
Chief Justice AND MR. JUSTICE RAMESAM. 


Venkatramana Pai Appellant* (Plaintif ) 
v. 
Sampa alias Santappa Mallayya 
and others .Respondents (Defendants 2 to 4). 


Lease—Construction—Religious endowment —Trustee —Absence of words 
importing permanency —Duration of lease. 

Where the trustee of a religious endowment in South Canara grants a lease, 
but there are no words such as mulgeni indicating a permanent grant, Courts 


*S. A. Nos. 410 and 411 of 1921. 26th February, 1924. 
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should put a liberal construction on the same and carry into effect the intention of Mea , 
the parties. Such leases where no period is fixed must be recognised as valid for RA al 
the life of the lessor or trustee and words appaiently wider in import must be Sampa. 


read as limited to the life-time of the lessor gua trustee. A suit for recovery 
of the properties within 12 years of the death of the lessor trustee will be in time. 


Second Appeal against the decrees of the Court of the 
Subordinate Judge of South Kanara in A. S. Nos. 151 and 150 
of 1920 respectively, (A. S. Nos. 91 and go of 1920 on the 
file of the District Court), preferred against the decrees of the 
Court of the District Munsif of Karkal in O. S. No. 546 and 
544 of 1918. 


Exhibit V, the Mulgeni Chit was as follows -— 


“The mulgeni chit, in respect to immoveable property executed and given 
on 14th September, 1894 to Shaik Beari, son of Moidin Beari, of Moplah caste, 
Ghat contractor, residing in Karniki Village, Puttur Magane, Mangalore T aluq, 
by Santabha Malya, son of Venkatesa Malya, Gowda Saraswat Konkan Brahmin, 
residing in the same village and Magane, is :— 


I have given on mulgeni to you the property of ‘Mule No. 24 with kadatalai 
in the name of Krishna Pai and with a beriz of Rs 9-4-10 in Karniki village, 
Puttur Magane, Mulki Sub-District, South Kanara District, which comprises 
Danamadi bahayat, house, batti, kottige, everything, lying within the boundaries 
mentioned below and for which on having obtained it for mulgeni from the said 
Krishna Pai as per the registered deed dated 3rd September 1892 I am paying 
gene ? therefor to him at the rate of Ra 4-0-0 (in cash) and Mulkati Suggi 
kolke“ rice nija mudi 12 of 50 Holki, per year on fixing the one? therefor at 
the rate of kuchige rice nija mudi 12 of 50 Holki and Rs. 19-0-0 in cash per year 
which you should pay to me within 3oth of May every year commencing from 
1895 and obtain a receipt therefor. In default of so paying the gene in time, 
should pay the same with interest at 12 per cent. onthe value of the 
rice at the market rate for the time being and alo on the cash amount 
from the date of default till payment. Henceforward when you make improve- 
ments plant and plantain plants and enjoy it through posterity in future there 
is no reason from or my representatives fo say that a greater gene ? should be 
paid or that the property should be given up. If you do not require the im- 
provements that may be made by you in the said property, you should give them 
to me alone after receiving from me their value as fixed by, four respectable men 
but you should ? make sales, etc., thereof to any others. 

This is the Mulgeni chit of immoveable property. 

+ r + + 
B. Sitarama Rao for appellant. 
S. T. Srinivasagopalachari for respondents. 
The Court delivered the following 


JuDGMENTS :_The Chief Justice :—I desire to say not Conits 
one word more than is necessary for the decision of this case, Trotter, © J. 
because I am free to admit that I do not understand what the 
judgment of their Lordships of the Privy Council in Vidya 
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Varuthi Thirtha v. Baluswami Iyer (1) enjoins upon us; but it 
appears to me that this much is clear that the real line of 
cleavage in this case is__Are we to treat this instrument as be- 
ing absolutely clear and, therefore fettering us in its construc- 
tion, or as something capable of passing a qualified estate in 
the property to the tenant ? It is quite common for persons in 
the position of trustees of religious and charitable endowments 
to make lease of such property, and the common current of de. 
cisions in this presidency has always been to recognise those as 
being valid for the life of the lessor or the trustee, or, what 1S 
equivalent to his life, his continuance in the trust and to con- 
strue words apparently wider in import as limited to the life- 
time of the lessor gua trustee. That is what we propose to do 
here. There are no extravagant words in this instrument indicat- 
ing a permanent lease such as mulgeni, etc., or other technical 
phrases of that import, and we think that the Courts should 
strive, where they can, to put a liberal construction upon the in- 
strument ut res magis valeat quam pereat so as to uphold it and 
carry into effect the intention of the parties. That being so, no 
question of limitation arises, and we must reverse the decision 
of the Court below and give a decree to the plaintiff for posses- 
sion of the suit land with mesne profits from the date of the 
District Munsif’s decree at the rate awarded by him until pos- 
session is given. The Appeal is allowed with costs throughout. 

There will be a similar decree in Second Appeal No. 411 
of 1921. 

Ramesam, J. -_I agree. 


T. S. V. Appeal allowed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Fort 
William in Bengal.) 
PRESENT :— LORD PHILLIMORE, LORD CARSON, SIR JOHN 
EDGE, MR. AMEER. ALI AND MR. Justice DUFF. 
Bholonath Sen Appellant* 
v. 
Balaram Das (since deceased), and others Respondents. 


Estoppel—Mortgagor and mortgagee—Mortgagor’s title to moiigaged pro- 
perty—Denial by mortgagor—Permissibility. 


In a suit to enforce a mortgage, the mortgagor is estopped 
from pleading that he has no title to the mortgaged property, and that therefore 
r (1921) ILR4 M 831 a1 ML J 346. 
1P C Appeal No. 189 of 1919, 14th July, 1922. 
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the decree in the suit must be a personal decree only, and not one for sale of the 
mortgaged property. 

Appeal against the decree of the Calcutta High Court 
(sth June, 1917) varying a decree of the Subordinate Judge 
of the Fourth Court, 24 Parganas, dated the 29th May, 1914 
(O. S. No. 128 of 1911). 


E. B. Raikes for appellant. 

Kenworthy Brown for respondents. 

July 14, 1922. The Judgment of their Lordships was 
delivered by 

Lorp PHILLIMORE :— Their Lordships, having heard a full 
statement of the facts of the case, and everything that could 
be urged by learned Counsel for the appellant, are satisfied 
that the decree appealed from must stand. 

There are, in fact, on final examination, but two points 
to be taken on behalf of the appellant. The first is that the 
decree ought to have been a personal decree only and not a 
decree as in a mortgage suit involving the mortgaged properties, 
the suggestion being that as the appellant had no title to any 
part of the mortgaged property, there ought not to be an 
order against the mortgaged properties. The answer is that 
it does not lie in his mouth to say so. He has professed to 
have an interest in this property, and whatever interest he may 
have had has been bound by the mortgage, and, as far as he 
is concerned, must be enforced against him. 

The second point taken is that the decree ought only to 
have been made in respect of 4 annas of the property, and it 
has, in fact, been made against 16 annas. The answer to 
that 1s that those who say this have misconstrued the decree. 
There is no doubt something tn the language of the learned 
Judge of the High Court who delivered the judgment which 
would look as if he so thought, and possibly, as against the 
appellant, if the Judge had so thought, it might have been said. 
that a decree had been passed against him in respect of any 
interest he might have in the 16 annas ; but, however that 
may be, when the decree came to be carefully drawn up, it is 
quite clear that it only affects the four annas. 

These two points, therefore, fail and their Lordships 
will humbly advise His Majesty that this appeal should be 
dismissed with costs. 

Solicitors for appellant W.W. Box and Co. 

Solicitor for respondents : Douglas Grani. 

Appeal dismissed. 
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PRIVY COUNCIL. 


(On Appeal from the Court of the Judicial Commissioncr 
of Oudh.) 

PRESENT :__LORD SUMNER, LORD PHILLIMORE, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Lal Ram Singh and others Appellants* (Plaintiffs ) 
v. 
Deputy Commissioner of Partabgarh Respondents (De- 
fendants). 


Deed—Construction—Compromise agreement in nature of settlement—Estate 
in reversion—Grant of—Life-estate or absolute estate—A bsolute estate—Grant of 
—Provisions derogating from—Legal incidents of grant—Mistake in statement as 
to—Effect—Heirs and sepresentatives—Words of limitation or of purchase— 
Hindu Law—Will—Father—Bequest of self-acquired property to son—Nature of 
property in sows hands, ancestral or self-acquired—Mitakshara famtly—Deed— 
Construction—Maxim ut res magis valeat quam pereat—4fpplicability—Oudh 
Estate—Succession—Rules applicable to—Transfer to person in line of succession 
but not immediate successor—Effect. 


H, the owner of a taluqdari estate, entered in List 2 of the Oudh Estates 
Act of 1869, compromised a suit brought by him against his grandson, R, which 
compromise was embodied in an agreement between the parties which again 
was confirmed by a decree of the Court. In compliance with that agreement, 
H executed an instrument (in the nature of a settlement) which provided that 
H should for his life be the proprietor in possession of one of the taluqdar' 
estates ; that he was to have no power to make a will, sale or transfer affecting 
the estate beyond his lifetime, that R was to have another estate similarly 
for his life only ; and that on the death of H, R was to have the whole of 
the taluqdari estates, but again for his life only, except that he had power to 
make a certain provision for his widow or widows, sons and daughters. 


The agreement further provided that if R predeceased H, D, the mother 
of R, was to have R’s estate for life; that if both D and R died in the life 
of H, H was to have the absolute proprietary right with the power of making 
a will, sale or transfer in accordance with the authority given by the Act of 
1869 ; that if, on the other hand, the order of deaths was that H died first, 
and then R, in that event, the mother was to be owner of the whole taluqdari 
estate for her life with similar restrictions. Cl. 7 of the agreement provided -— 
That on the death of the last three persons, i. e H, R, and D, L, the second 
son of HI, and his heirs and representatives, shall succeed to the entire estate, 
as provided by S. 22 of Act I of 1869. But the said L shall not interfere in 
any way with the said ilaga beside the six villages which he has received 
under S. 8, during the lifetime of R and D. 


H died first, then D, then L, and lastly R, who died without leaving a son. 


Held that, in dealing with an instrument like the agreement (set out above) 
carrying out a decision of the Court, the Court ought to take for its guidance 





PC Appeal No. 104 of 1922. grd July, 1923. 
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the rule that, if possible, such a document should be construed, ut res magts 
valeat quam pereat; and that, on the right construction of the agreement, 
L received an absolute estate in reversion, and he took the property as self- 
acquired property and could therefore dispose of it by will. 


The words “heirs and representatives” in cl. 7 of the agreement are to 
be treated as words of limitation and not of purchase, that is, they are merely 
intended to express the absolute estate which it was proposed to give to L as 
distinguished from the life-estates which had preceded it. This being so, the 
later words in the sentence may be regarded either as an idle attempt to dero- 
gate from the grant previously made and therefore to be rejected, or, as words 
of description only, stating the legal incidents which the grantor conceived to 
belong to the estate which he had granted. In this case the mistake as to the 
legal consequences does not affect the grant which he has made. 


Quaere Whether in a Mitakshara family self-acquired property of a father 
bequeathed to his son is to be deemed to be ancestral or self-acquired property 
in the son’s hands? 


The property bequeathed to L was held to be self-acquired property in his 
hands because before H made the settlement, the property was subject to the Oudh 
Estates Act of 1869 and would have descended to a single heir in accordance 
with that Act and would not have descended according to Mitakshara Law 
or to those whom that law would designate as heirs. 


Before the Amending Act of 1910, a transfer of a taluqdari estate in Oudh 
to a person who was not the immediate successor, even though that person was 
in the line of succession, operated to take the estate out of the special limitations 
of descent. 


Appeal from a decree of the Court of the 
Judicial Commissioner (4th April, 1919) afhrming a 
decree of the Subordinate Judge of Mohanlalganj. 


Sir George Lowndes, K. C. and Kenworthy Brown for 
appellants. 


De Gruyther, K. C., Wallach and Dube for respondents. 


July 3, 1923. The Judgment of their Lordships was 
delivered by 

Lorp PHILLIMORE :— The dispute in this case concerns 
the succession to a taluqdari estate in Oudh, which at the time 
of the confiscation was held by one Raja Hanwant Singh, the 
ancestor of all the parties. Their position would best be 
explained by a short pedigree. 


sioner of 
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Lord 
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ee: PEDIGREE, 
Lal Ram Fer 
Singh Raja Hans ant Singh 
v. (died 3^tb June, 
Deputy 1881) 
Commis- | 
sioner of PS SS a ee ee 
Partabgarh, | | | 
fe hae Laf Pattab Singb— Dun gaj Kunwar Lachman Singh 
Lord Philli- (died ın 1857) (died in 1882) (died 1ŝth July, 
more. 1888) 
Ram Rampal Singh ~= —. —— 
(died 28th Feb. 1909) | 
| | 
Lal Rain Prasad Babu Narain Singh 
Singh (plau.tiff) 
(died tn 7901) 
| 
=— OO mac MMMM Three sons 
(aow appellants) 
Ram Gulem Singh Ram Dim Ram Adhimn 
alias Ramesh Singh Singh 
(died August, 
1910) 
| 
| 
a PE | 
Avadesh Singh Brijush Singh Suresh Singh 
(defendant-:es- (alive) (alive.) 
rondent.) 


Narayan Singh, the original plaintif, is dead, and his 
three sons take his place as the present appellants. The de- 
{endant-respondent being a minor, is represented by the Deputy 
Commissioner as Manager of the Court of Wards. 


The occasion for the dispute arose upon the death of Ram 
Rampal Singh in 1909, on which occasion Ram Gulem Singh 
claimed the estate and procured mutation of names in his 
favour. He did not live long and was succeeded by the 
minor, whose interest is represented by the Manager of the 
Court of Wards. In 1913, the plaintiff, Narain Singh, 
brought the present suit to dispossess him. 


The estate is one of those governed by the Oudh Estates 
Act, 1869, and is in List 2, defined by the Act as ‘‘A list of the 
taluqdars whose estates according to the custom of the family 
on and before the thirteenth day of February, 1856, ordinarily 
devolved upon a single heir. ” 

Hanwant Singh, before he received his sanad, had exe- 
cuted a deed of gift in favour of his grandson, Rampal Singh, 
of all his properties, except six villages. Disputes having 
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arisen as to the nature and operative effect of the gift, the 
Raja, on the 16th of May, 1871, filed a suit against Rampal 
Singh in the Court of the Deputy Commissioner of Sultanpur, 
praying for a declaration of his absolute proprietary right, 
notwithstanding the execution of the deed of gift. 


The grandson appeared and defended the suit; and 
thereupon a compromise was arrived at, which was embodied 
in an agreement between the parties, which again was confirm- 
ed by a decree of the Court. In compliance with that agree- 
ment Hanwant Singh executed an instrument which may not 
inappropriately be called a settlement. This document pro- 
vided that Hanwant Singh should for his life be the proprietor 
In possession of one of the taluqdari estates. He was to 
have no power to make a will, sale or transfer affecting the 
estate beyond his lifetime. Rampal Singh was to have an- 
other estate similarly for his life only. On the death of 
Flanwant, Rampal was to have the whole of the taluqdari 
estates, but again for his life only, except that he had power 
to make a certain provision for his widow or widows, sons and 
daughters. 


If Rampal Singh predeceased Hanwant Singh, Dirga} 
Kunwar, mother of Rampal Singh, was to have Rampal’s es- 
tate for her life. If both she and Rampal Singh died in 
lite of Hanwant Singh, Hanwant was to have the absolute 
proprietary right with the power of making a will, sale or 
transfer in accordance with the authority given by the Act of 
1869. If, on the other hand, the order of deaths was that 
Hanwant Singh died first, and then Rampal Singh, in that 
event the mother was to be owner of the whole taluqdari 
estate for her life with similar restrictions: Then came the 
last limitations which are the important ones in this case. The 
actual settlement was drawn up and executed in Urdu, and the 
official translation of this paragraph is as follows ~~ 

“7. ‘That on the death of the last three persons, i. e. Raja Hanwant 
Singh, Raja Rampal Singh and Dirgaj Kunwar, the mother of Raja Rampal 
Singh, Babu Lachman Singh, the second son of Raja Hanwant Singh, and his 
heirs and representatives, shall succeed to the entire Rampur Kaithaula estate, 
as provided by S. 22 of Act I of 1869. But the said Babu Lachman Singh 
shall not interfere in any way with the said ilaga, beside the six villages which 
he has received under S. 8, during the lifetime of Raja Rampal Singh and 
his mother, Dirgaj Kunwar.” 


As the pedigree shows, Hanwant Singh died first, then 
the mother, then Lachman Singh, and lastly Rampal Singh, 
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upon whose death it became necessary to determine who suc- 
ceeded to the reversion. Rampal Singh seems to have died 
without leaving a son, but if he had left sons, they would have 
been excluded. 


Now S. 15 of the Act of 1869 provides as follows :_ 


“Tf any taluqdar or grantee shall heretofore have transferred or be- 
queathed, or if any taluqdar or grantee, or his heir or legatee, shall hereafter 
transfer o1 bequeath, to any person not being a taluqdar or grantee the whole or 
any portion of his estate, and such person would not have succeeded according 
to the provisions of this Act to the estate or to a portion thereof if 
the transferor or testator had died without having made the transfer and in- 
testate, the transfer of, and succession to, the property so transferred or be- 
queathed shall be regulated by the rules which would govern the transfer of, 
and succession to, such property if the transferee or legatee had bought the 
same from a person not being a taluqdar or grantee.” 


This transaction took place before the amending Act of 
1910; so that a transfer to a person who is not the immediatc 
successor, even though that person be in the line of succession, 
operates to take the estate out of the special limitations of 
descent. The principle has been finally established by the 
case of Ghulam Abbas Khan v. Amatul Fatima (1). 


In these circumstances the original plaintiff Narain Singh, 
the father of the present appellants, claimed to succeed to the 
whole estate under the Mitakshara Law of the Benares School, 
or alternatively under a will executed by Lachman Singh ; and 
the original defendant Gulem Singh alias Ramesh set up as 
defences that the deed of settlement was invalid, that the plain- 
tiff was estopped under the principle of res judicata, that the 
estate was impartible, that he was the heir according to the 
custom of the tribe or family, which he said was the custom 
of lineal primogeniture, that the alleged will of Lachman Singh 
was fictitious, and that in any event, Lachman Singh had no 
power to dispose of the taluqdari estate by will. Fortunately 
for him, though he did not rely upon it at the time as a defence, 
he introduced among the documents which he filed, a will of 
Lachman Singh in his favour. In the event he got a decision 
trom the Subordinate Judge in his favour on the points of 
res judicata, and the family custom of lineal primogeniture— 
the Subordinate Judge further holding that the plaintiff had 
not proved the will of Lachman Singh on which he relied. 


The case then came on appeal to the Court of the Judicial 


Commissioner. Here the learned Judges agreed with the 


1 (1921) IL R43 A297 LR4&8IAn135 40M LJ 577, 
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Subordinate Judge that the will upon which the plaintiff relied 
had not ‘been proved. But they disagreed with him in his 
decision as to res judicata and the family custom, which latter 
they held not to be proved. Nevertheless, they decided in the 
defendant’s favour because they held, contrary to his original 
submission, that Lachman Singh could validly dispose of his 
property by will, he having, according to their views, an abso- 
lute estate in reversion and not a life estate only. Having 
thus allowed the defendant to reverse his original position to 
so large an extent, they, as it seems to their Lordships, very 
properly gave him a decision without costs. 


On appeal to this Board the heirs of the original plaintiff, 
while not abandoning their father’s position that he was en- 
titled as next heir either to Hanwant Singh or to Lachman 
Singh to the whole property, have also put forward a claim 
that the two sons of Lachman Singh were both of them heirs, 
and that they, as representing one of these sons, should have 
half the property. 


Now, for this purpose they had to abandon the original 
case, which was that Lachman Singh could dispose of the pro- 
perty by will and had disposed of it in their father’s favour. 
On the contrary they now say that he had only a life-estate 
and could not, in any event, pass the property by will. 

In this tangle of claims and defences, it appears to their 
Lordships that the points which now remain to be decided are 


these :__ 


1. What estate or interest did Lachman Singh take under the settlement ?- 


If he took only a life-estate, then the reversion descended to the heir or heirs 


of Hanwant Singh. If he took an absolute estate, then— 


Had he the power to dispose of it by will? And this question 


2. 
If he could 


raises a new point which was not discussed in the Courts below. 
not dispose of it by will, then— 

3. Who are his heirs? In connection with this point, it would 
have to be decided whether the estate in Lachman’s hands was partible or 
impartible. 

Now as to the first point, it was strongly contended on 
behalf of the appellant, that the right way to read clause 7 
wąs to read it as an endeavour to fix the course of succession 
in the line prescribed by S. 22 of the Act of 1869, though the 
effect by virtue of S. 15 would be to take the estate out of the 
Act ; and that, therefore, this was an attempt to create an 
order of succession unknown to the common law and unwarrant- 


ed by the Act, which has been decided to be impossible by the 
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judgment in the Tagore Case [Jatindra Mohan Tagore v. 
Ganendra Mohan Tagore (2)], and by various subsequent 
decisions. 

It followed (so the argument proceeded) that the limita- 
tions were good so far as they gave Lachman a life estate, but 


‘that everything after this must be rejected as contrary to law, 


and that therefore the reversion to the estate after the death 
of Lachman remained undisposed of. 


It was also submitted that the point might be put “in this 
way; the grant of a life estate to Lachman would not__suppos- 
ing him to be out of the line of succession__necessarily 
operate under S. 15 as a destruction of the special taluqdari en- 
tail, and the settlement would anyhow be effective so far as it 
granted that life estate, but the transfer of the absolute owner- 
ship would operate, under S. 15, to break the taluqdari entail, 
and would therefore subject the property to the ordinary Hindu 
Law of inheritance to which the taluqdari entail would be re- 
pugnant, and that therefore the further limitation by reference 
to S. 22 of the Act would be invalid and inoperative. Another 
suggestion was that the clause should be read as giving a life 
estate to Lachman and then the reversion to his heirs, who be- 
ing unborn persons, could not take under Hindu Law. 


The words in cl. 7 are undoubtedly difficult of construc- 
tion ; but their Lordships, in dealing with an instrument of 
this kind carrying out a decision of the Court, ought to take 
for their guidance the rule that, if possible, such a document 
should be construed, ut res magis valeat quam pereal. 


On the whole, their Lordships are disposed to accept the 
construction which the Subordinate Judge and the appellate 
Court put upon this clause of the settlement. In the first 
place they think that, to borrow a phrase from the English Law 
of Real Property, the words “ heirs and representatives” are 
to be treated as words of limitation and not of purchase, that 
is, that they are merely intended to express the absolute estate 
which it was proposed to give to Lachman as distinguished 
from the life-estates which had preceded it. This being so, the 
later words in the sentence may be regarded either as an idle 
attempt to derogate from the grant previously made and 
therefore to be rejected, or as words of description only, 
stating the legal incidents which the grantor conceived to belong 
to the estate which he had granted. In this case his mistake 
as to the Jegal consequences does not affect the grant which 


2, (1872) 9 Beng L R 377 (P C}. 
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he has made. They think, therefore, that Lachman received 
an absolute estate in reversion. 


The next point for consideration is whether Lachman 
could dispose by will of the estate, which was vested in him. 
This depends upon the question whether it was to be deemed 
ancestral property or self-acquired property. On this point 
their Lordships have little assistance from the Courts below. 
It could not have been considered by the Subordinate Judge, 
because the respondent was not then relying on Lachman’s will. 
It probably was not argued before the appellate Court because 
counsel for the appellant had so little opportunity of address- 
ing himself on this new point. But the appellate Court, though 
without giving any reasons for it, did incidentally state its 
opinion that the property was self-acquired property. 


It appears that there has been great diversity of opinion 
in the High Courts in India as to the effect in a Mitakshara 
family of a bequest made by a father of property which in the 
father’s hands was self-acquired, to his son. In Calcutta, in 
1863, the first point arose in the case of Muddun Gopal v. Ram 
Buksh (3) when it was held that such property would be an- 
cestral, and this has been followed in the later case of Hazari 
Mall Babu v. Abaninath Adhurjya (4). In Madras, 
upon the whole, the view seems to be that the father 
can determine whether the property which he has so bequeath- 
ed, shall be ancestral or self-acquired, on the principle of cujus 
est dere ejus est disponere, but that unless he expresses his wish 
that it should be deemed self-acquired, it is ancestral. See 
Tara Chand v. Reeb Ram (5) and compare it with Nagalin- 
gam v. Ramachandra (6) and other cases. In Bombay, on 
the other hand, the principle of intention seems to have been 


accepted if it makes the property ancestral, but if there be no 


expression of intention it is deemed self-acquired. See Jug- 
mohandas v. Sir Mangaldas N athubhoy (7) and Nanabhai v. 
Achratbai (8). At Allahabad the decision was that such pro- 
perty is self- -acquired. See Parsotam v. Janki Bai (9). 
Finally, in Oudh, in the case of Rameshar v. Mussammat 
Rukmin (10) after a review of all the cases, it 





3. (1863) 6 WR 71. 
4. (1912) 17 C W N 280. 
5. (1866)3MHCR 50. 6. (1901) ILR24M 429 11ML J210. 
7. (1886) I L R 10 Bom 528. 8. (1886) I L R 12 Bom 122 
9. (1907) I L R 29 All 354. 10o. (1909) 14 O C 244. 
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was held that ‘‘ Where self-acquired property is be- 
queathed to sons, in the absence of language clearly indicating 
the testator’s intention that the property should be held by 
the sons subject to the incident of survivorship, it should be 
presumed that each son takes an interest which passes to his 


heirs at his death.” 


If the criterion were to be the intention of the father 
when he makes the gift, there is nothing to indicate that Han- 
want Singh desired to make the estate ancestral property in 
the hands of Lachman. His expression of opinion or desire, 
whichever it may be, that the property should still be governed 
by the Act of 1869 would indicate the contrary view because 
under the Act each holder of the estate has a power to give it 
or will it away. If, on the other hand, Hanwant should be 
treated as having intended the legal consequences of his acts, 
he had brought the estate under S. 15 ; and then the argu- 
ment urged by the Counsel for the respondent founded on the 
words at the end of that section by which property is to be 
regulated by the rules which would govern succession to it, 
if the transferee or legatee had bought it, would have to be 
considered. 


But their Lordships deem it unnecessary to pronounce 
upon these points. It may be that some day this Board will 
have to decide between the conflicting decisions of the Indian 
High Courts, and it may be that when this time comes, this 
Board will prefer to go back to the original text of the Mitak- 
shara and put its own construction upon that text. It is not: 
necessary to do so in this case. 


The principle upon which it 1s contended that such pro- 
perty should be deemed ancestral property, is that the son is 
only getting by his father’s will that which, but for the will, he 
would have received by descent according to the Mitakshara 
Law. Now before Hanwant Singh made the settlement, the 
property was subject to the Act of 1869 and would have de- 
scended to a single heir in accordance with that Act, and would 
not have descended according to Mitakshara Law or to those 
whom that law would designate as heirs. The principles, 
therefore, of Mitakshara Law__if that law be as the High 
Court of Calcutta has thought and the appellant contends__ 
would not apply to regulate the descent. Lachman, therefore, 
took the praperty as self-acquired property and could dispose 
of it by will. 


— 
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It becomes, therefore, unnecessary to consider who would 
be the heir or heirs of Lachman if he had died intestate. 


In the result, their Lordships will humbly advise His 
Majesty that this appeal should be dismissed with costs. 


Solicitors for appellants : Watkins and Hunter. 
Solicitor for respondents : Solicitor, India Office. 
Appeal dismissed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE JACKSON. 


Kajuluri Swami and another Petitioners* 
v. 
Sree Rajah Chintalapati Sooryanarayana 
Razu Bahadur Garu Respondent. 


Civil Procedure Code, O. 9, R. 9—Execution proceedings —A pplicability to— 
Execution sale—Petition to set aside—Dismissal for default—Application under 
O. 9, R. 9, to restore applicaton—Mauntainability. 


O. 9, R. 9, Civil Procedure Code, does not apply to orders passed in execu- 
tion proceedings. Held, that a petition for setting aside an execution sale 
which has been dismissed for default cannot be restored on an application made 
under O. 9, R. 9. 

Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Cocanada in 
Civil Miscellaneous Petition No. 2 of 1922 in Original Suit 
No. 441 of 1904. 

P. Somasundaram for petitioners. 


D. Appa Rao for respondent. 
The Court delivered the following 


JUDGMENT :_This is a Civil Revision Petition under 
S. 115, Act V of 1908 and S. 107, Government of India Act. 


Petitioner applied under O. 9, R. 9 to restore his petition 
for setting aside an execution sale which had been pre- 
viously dismissed for default. The lower Court has dismissed 
the application on the ground that such an application does not 
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lie against orders in execution proceedings following Bhubanes- 
war Prasad Singh v. Tilakdhari Lal (1). Hence this petition. 


The Patna Bench has ruled in terms that O. 9, R. 9 does 
not apply, and the question is whether this ruling should be fol- 
lowed with special reference to Subbiah Naicker v Ramanathan 
Chettiar (2) the Madras ruling to the contrary. In the Madras 
ruling at p. 475, the following passage occurs: ‘‘It is contended 
that O.9,R.13,Civil Procedure Code, does not apply to ex parte 
orders passed in execution but only to ex parte decrees in suits. 
We think that that argument cannot be accepted. Orders in 
execution which come under S. 47, Civil Procedure Code, are 
decrees as defined in S. 2 of the Code and hence ex pante orders 
passed in execution are ex parte decrees. O.9, R. 13 provides 
generally for the setting aside of ex parte decrees and not only 
for the setting aside of those classes of ex parte decrees which 
are not also orders passed under S. 47 in execution proceedings. 


This line of reasoning is traversed in Chidambaram 
Chetty v. Thetvanat Ammal (3). “ It is now pointed out with 
some force that although this may justify the application of 
Art. 164 (Indian Limitation Act) it is no answer to the con- 
sideration that the whole order including R. 13 is applicable in 
terms only'to suits and therefore it is to be inferred to the des- 
cription of decrees passed in them.” I agree and I think this 
criticism warrants the observation in the Patna Case that 
Subbiah Natcker v. Ramanathan Chetttar (2) does not rest 
upon a sure foundation (page 139).Oldfield, J., in his referring 
judgment in Chidambaram Chetty v. Theivanat Ammal (3), 
quoted above, proceeds that a better foundation for the ruling 
in Subbiah Naicker v. Ramanathan Chettiar (2) would be the 
plain and unrestricted terms of S. 141, Civil Procedure Code. 
This refers to the argument that under S. 141 the procedure in 
regard to suits is made applicable to all proceedings, and there- 
fore O. 9 is applicable to execution proceedings. But this ts 
the very point taken in Balasubramania Chetty v. Swarnam- 
mal (4) and it was held with special reference to Thakur 
Prasad v. Fakirullah (5) that a suit includes proceedings in 
execution and the word ‘ suit’ in S. 141 must therefore be un- 
derstood as including execution. And therefore of course the 





Iı. (1918) 4 Pat L J 135. 2. (1914) IL R37 M 46a: 26 ML J 189. 
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other proceedings referred to S. r41 would not refer to execu- 
tion proceedings which fall within the term ‘suit’ in that 
section. This removes the last prop to Subbiah Naicker v. 
Ramanathan Chettiar (2) and I cannot hold that it is an 
authority for disputing the ruling in Bhubaneswar Prasad 
Singh v. Tilakdharit Lal (1). And as regards authority out- 
side Madras it is only necessary to refer to the observation in 
Thakur Prasad v. Fakirullah (5) that the proceedings spoken 
of in S. 647 (now S. 141, Civil Procedure Code) do not include 
executions. The order of the District Munsif is correct. The 
petition is dismissed with costs. 
A. S. V. Petition dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT : MR. Vicror Murray Coutts TROTTER, 


Chief Justice, Mr. Justice RAMESAM, AND MR. JUSTICE 
WALLACE. 


Bolla Guruvayya and others A ppellants* (Defts.) 
v. 
Cherukuri Venkatarathnam Respondent (Plaintiff). 


Registration Act, S. 77—Scope of enquiry by Court—Duty of Registration 
Officer when documents are presented. 

When a document is presented to a Registrar of Assurances for registra- 
tion and it bears on its face signs of having been tampered with, he has only 
to answer the question whether the document is in the state in which it was 
executed by the parties to it. He would be exceeding his functions if he 
went into a roving enquiry to guess at the probabilities of its provisions; and 
in a suit under S. 77, Registration Act, the same considerations should guide 
the Court which should guide the Registrar in considering his duty to register 
or to refuse registration. l 


Appeal under clause 15 of the Letters Patent against the 
judgment of Mr. Justice Phillips, dated xọth February, 
1923 and passed in Appeal No. 300 of 1921 preferred against 
the decree of the District Court of Kistna at Masulipatam in 
O. S. No. 17 of 1920. 


K. Krishnamachariar for appellants. 


N. Rama Rao for respondent. 


—  — 
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The Court delivered the following 

JUDGMENTS The Chief Justice -_This was a suit 
brought under S. 77 of the Indian Registration Act which 
enables a person who has tendered a document for registration 
to bring a suitina Civil Court against the refusal of the 
Registrar to register it. 


In this case the plaintiff tendered a document, which is be- 
fore us, for registration. The document bears the most ap- 
parent traces of having been tampered with. In one sheet all 
the glaze of the paper has been destroyed and there is a very 
deep discoloration. Others bear obvious signs of the surface 
of the paper having been chemically dealt with but throughout 
although the discoloration is marked, in the operative sheets of 
the document, the signature, which is admitted, and the stamp 
paper at the! top are practically intact. Expert evidence has 
shown that the discoloration and the destruction of the glaze 
on the surface of the paper is due to chemical action. The 
inference that those alterations were made after the execution 
of the document in its original state by the defendants is almost 
irresistible. Naturally cnough the plaintiff was asked what 
explanation he proposed to offer. The one he gave was so 
childish that hardly any of the learned Judges who considered 
this matter have treated it seriously. That being so, what is 
the position ? Is this Court to enter into a roving enquiry 
into the probabilities and the surrounding circumstances and 
put itself the question__Does this document, whatever its his- 
tory, represent the substance of the agreement between the 
parties ? In my opinion, that is a wholly otiose and irrelevant 
enquiry. The Registrar has got to ask himself merely this 
Is this document now tendered to me to be registered actually 
in the state in which it was executed by the parties to it ? In 
my opinion, he would be exceeding his functions if, he went into 
a roving enquiry to guess at the probabilities of its provisions ; 
and it appears that, in a suit under S. 77, the same considera- 
tions should guide the Court which should guide the Registrar 
in considering his duty to register or to refuse registration. 
Indeed, were it otherwise, the Court would be called upon to 
say, in effect that the Registrar was perfectly justified in refus- 
ing registration, but that the Court will nevertheless order it to 
be registered ; and the result might be that the Court would 
order registration of the document which had been altered be- 
hind a back of the person who executed it and after its execu- 
tion and signature on the ground not that he had ever executed 
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it in its present state, but that it represented what had actually 
been agreed between the parties. In my opinion, such a con- 
clusion is so absurd as to refute itself. 


The appeal must be allowed and the suit dismissed with 
costs throughout. 


I may add that, if the facts were as the plaintif contends, 
namely, that, although he has tampered with the document, the 
agreement was that which he contended to be, he has a remedy 
other than by proceeding under this Act, or at any rate he had, 
though perhaps by now he may have lost it by limitation. 


If the impugned document has been registered in pursu- 
ance of the order of the District Judge__and we are given to 
understand that it has__the registration stands cancelled. This 
order will be communicated to the Registrar of Kistna District. 


Ramesam, J. :—I agree. 
Wallace, J. :—I agree and have nothing to add. 
T.S. V. Appeal allowed. 





[FULL BENCH.] 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__Mr. Victor Murray COUTTS 
Chief Justice, Mr. Justice RAMESAM AND MR. 
WALLACE. 


TROTTER, 
JUSTICE 


Vasireddi Sriramulu 
y. 
Putcha Lakshminarayana 


Appellant® (1st Defendant) 


Respondent (Plaintif ). 


Civil Procedure Code, O. 32, R. 4 (3)—Appotntment of guardian for a 
suit—Consent of proposed guardian—IWhether must be expressed—lWeant of con- 
sent by proposed guardian, whether rendets the decree in the suit a nullity. 


Held, by the Full Bench (the Chief Justice, Ramesam and Wallace, JJ.), 
that the consent of a proposed guardian ad ltem under O. 32, R. 4 (3) of the 
Civil Procedure Code need not necessarily be express. 


Consent is a question of fact ; it is a question to be decided upon evidence 
whether there was consent by the person proposed that he would act as 
guardian. 


Held by Phillips, J. (Venkatasubba Rao, J., dissenting) The absence of 
consent on the part of a proposed guardian ad litem does not render the decree 
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a nullity, but is merely an irregularity which would vitiate the decree only 
if it has affected the merits of the case. 


Per Venkatasubba Rao, J. A deciee passed against a minor where there 
is no consent on the part of the guardian ad litem to act as such, is a nullity ; 
and it is unnecessary to set it aside in a separate proceeding. 


Appeal preferred against the decree of the Court of the 
Second Additional Subordinate Judge of Guntur, dated r5th 
November, 1920, in O. S. No. 72 of 1919. 


The Court (Phillips and Venkatasubba Rao, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL BENCH :— 


Phillips, J. The plaintiff brings this suit for a declara- 
tion that the decree obtained against him by the 1st defendant 
in O. S. No. 72 of 1916 in the Temporary Sub-Court, Guntur, 
is not valid and binding on him. This decree was passed 
against the plaintiff when he was a minor, and he was represent- 
ed in that suit by his natural father as guardian. It has in 
many cases been held that unless a guardian ad litem consents 
to his appointment as such, the appointment is invalid. This 
is based on the assumption that the provision of O. 32, 
R. 4 (3), Civil Procedure Code, that “ no person shall without 
his consent be appointed guardian for the suit ” 1s mandatory. 
In many of these decisions in referring to the consent of the 
guardian, the words “ express consent ° have been used, and 
it is argued that the consent of the guardian must be “ express ”" 
and cannot be implied ; but although this word “ express ” 
has been repeatedly used, as in Narendra Chandra Mandal v. 
Jogendra Narayan Roy (1) and Mohan Krishna Dar v. Har 
Prasad (2), the question as to whether the consent should be 
express or implied was not under consideration, and certainly 
the wording of cl. (3) does not contain the word “ express. ” 
As it is stated “ that no person shall without his consent be 
appointed guardian ” it appears to me clear that the appoint- 
ment may be made when the person does consent ; and unless 
it is otherwise provided a consent may always be express or 
implied, and consequently there appears to be no provision in 
R. 4 (3) that the consent must be express. In fact, in an 
unreported case of this Court, S. A. Nos. 836 and 850 of 1922, 
it was held that the consent might be implied. It was also 


1, (1914) 19 CW N 537. 2. (1917) 401 C rr, 
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held in Chhattar Singh v. Tej Singh (3) and Thakur Tajeswar 
Dutt v. Lakhan Prasad Singh (4), that the consent may be 
implied ; in fact, in the latter case it was held that where the 
certificated guardian, the mother of the minor, was served with 
notice that it was proposed to appoint her the guardian ad 
litem of her son and no objection was taken by the mother, the 
Court might properly assume that the mother had no objection 
to the proposed appointment, and that she in fact consented 
thereto. Taking it, therefore, that an implied consent is suff- 
cient we have to decide whether in the present case there was 
such a consent. The plaintiff was an ‘adopted son and his 
adoptive mother was acting as his guardian ; but the plaintitt, 
in O. S. No. 72 of 1916, put in a petition for the appointment 
of the natural father as guardian on the ground that the natu- 
ral father had filed a guardian petition in the District Cowt 
stating that the adoptive mother was not acting properly on 
behalf of the minor and requesting that she might be removed 
from guardianship. Notice was accordingly taken out to the 
natural father, and after two attempts, it was served personally 
upon him. ‘The notice reads as follows “ The plaintif his 
filed a petition stating that you have no interest adverse to 
that of the said minor and requesting that you may be appointed 
guardian for conducting the suit proceedings ; so, you should 
appear either in person or through a vakil and inform if you 
have any objection to being appointed guardian.” The 
return on this notice was as follows “ The defendant mention- 
ed in this order being a minor his natural father and guardian 
has affixed his signature and received a copy of the notice in 
Guntur village on 7-9-1916”; and there is another en- 
dorsement signed by the natural father, namely, ‘ As this 
order was shown to me, the guardian-defendant mentioned 
in this order, in Guntur village on 7th September, 1916, and 
a copy of the notice to minor sent with it was given to me, Í 
have received it.” The proposed guardian did not appear 
in Court and allowed the proceedings to be conducted ex parte. 
Considering the fact that this natural father had applied to 
the District Court to be appointed guardian of the minor and 
for the removal of his adoptive mother from her guardianship 
it is clear that he was acting in the interests of his natural 
son; and when he received this notice calling upon him to 
take any objection that he had to his appointment as guardian 
and he failed to appear in Court, it may be taken that he did 
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consent to such appointment, but had no case to present to the 
Court. I would from these circumstances infer that the father 
consented to his appointment as guardian and consequently the 
decree obtained against the minor, who was properly repre- 
sented in the suit, is prima facie binding on him. 


As my learned brother is not prepared to hold that the 
guardian has been appointed with his consent it becomes neces- 
sary to consider the further question whether the decree 
obtained against the minor is invalid because he was not pio: 
perly represented in the proceedings. It has been held in 
many cases that, where a guardian has not consented to his 
appointemnt as such, the minor is not properly represented 
and the decree is a nullity so far as he is concerned. ‘This 
view has been consistently held in Calcutta__vide Dinabandhu 
Nandi v. Mashuda Khatun (5), Ananda v. Upendra (6), 
Umapati Samanta and others v. Sheikh Masietulla (7), Banes- 
war Pramanik v. Tarapada Bhattacharjee (8) and Narendra 
Chandra Mandal v. Jogendra Narayan Roy (1). The same 
view is taken in the Allahabad Court in Hanuman Prasad v. 
Muhammad Ishaq (9) in the Patna Court in Mohan 
Krishna Dar v. Har Prasad (10) and Shetkh Sajjad Husain 
v. Sakal Rai (11) ; and in the Punjab Court in Hira Singh v. 
Ghulam Qadir (12). The same view has been taken in this 
Court in an unreported case, L. P. A. No. 3 of 1913, and also 
in Sharoof Sahib v. Raghunatha Sivaji (13) and Eda Punnayya 
v. Jangalu Rama Kotayya (14). A different view was, how- 
ever, taken in Oodayanasamy Tevar v. Alagappa Chatty (15) 
and in Kuppuswami .iyangar v. Kamalammal (16). The 
question has been considered by the Privy Council. I do not 
consider that the two cases cited for reference, viz., Rashid- 
un-nisa v. Muhammad Ismail Khan (17) and Partab Singh v. 
Bhabutt Singh (18) are applicable to the present case. In 
the former case a married woman was appointed guardian and 
in law such an appointment could not be recognised and conse- 


quently the minor was deemed to be unrepresented. In the 
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second case it was found that the guardian had been appointed 
fraudulently and on that ground it was held that there was no 
proper representation. 


The leading case on the point is the decision of the Privy 
Council reported in Walian v. Banki Behari Pershad 
Singh (19), where it was held that, although no formal order 
appointing the mother as guardian had been drawn up, the 
minors were effectively represented in the suit. It appears 
that in that case the mother was described as guardian in the 
plaint and also in the decree but that the record contained no 
formal order of appointment. The mother did not appear 
in Court and an ex parte decree was passed. This would 
seem to be conclusive on the point, but this case has been dis- 
tinguished in the Calcutta Court on the ground that in that 
case the mother actually represented the minor in the pro- 
ceedings and therefore it was a proper representation. This 
distinction appears to have been drawn owing to an erroneous 
view of the facts and I would point out that at least in one case 
Ananda v. Upendra (6), Mukerjee, J., remarked that in 
Banki Behari Pershad’s Case (19) the mother who had been 
proposed as guardian for the minor son “ had entered appear- 
ance and acted throughout the trial of the suit.” This does 
not appear to be a correct statement of the facts of that case, 
and a similar mistake has been made in Hanuman Prasad v. 
Muhammad Ishaq (9), where it is remarked that the mother 
in Banki Behart’s Case (19) did appear in Court and the same 
mistake appears to underlie several of the other decisions. 
This has been pointed out by Das, J., in a very recent case in 
the Patna High Court reported in Pande Satdeo Narain v. 
Ramayan Tewari (20), where, after a very carefully reasoned 
judgment he comes to the conclusion that where, on the face of 
the record, a person qualified to act as the guardian appears as 
a guardian of the minor for the suit, the Court has no power 
in another suit brought for the purpose of impeaching the valid- 
ity of the decree to examine the evidence in order to see whe- 
ther notices under O. 32, R. 3 (4) were in fact served, or whe- 
ther the person nominated as guardian did consent to act as 
guardian or whether the Court did expressly appoint such per- 
son as the guardian for the suit,unless it 1s shown that the defect 
in following the rules has affected the merits of the case ; but 
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where the record on the face of it shows that the minor was not 
represented by a guardian for the suit or was represented by a 
guardian disqualified under the express provisions of the statute 
{rom acting as guardian, the position is the same as if the minor 
was not a party to the suit. In this case the lower Court act- 
ing on the decisions in Eda Punnayya v. Jangalu Rama Kotay- 
ya (14). Sharoof Sahib v. Raghunatha Sivaji (21) and 
Baneswar Pramanik v. Tarapada Bhattacharjee (8) has hell 
that, inasmuch as the guardian’s consent was not obtained, the 
decree against the minor was a nullity, and consequently has not 
determined the further issue as to whether the guardian in that 
suit was guilty of gross and culpable negligence. 


As I have pointed out, there is abundant authority to 
support this finding, but inasmuch as there is authority to the 
contrary and I personally respectfully agree with Das, J., in 
his judgment and consider that a number of decisions to the 
contrary are based on a misinterpretation of Walian v. Bank: 
Behari Pershad Singh (19). I think it ıs advisable that the 
question should be considered by a Full Bench of this Court. 
The whole question and all the authorities have been most ela- 
borately discussed in Das, J.’s judgment in Pande 
Saideo Narain v. Ramayan Tewari (20) and there- 
fore it seems unnecessary in a mere reference to 
traverse the same ground again. I would only say 
that I respectfully agree with the conclusions arrived at by 
Das, J., and I think considerable weight must be attached to the 
judgment, for in it he has resiled from the earlier view taken 
by him in Sheikh Sajjad Husain v. Sakal Rai (11). I would 
therefore refer the following questions for the opinion of the 


Full Bench :_— 


1. Whether, where a person has been appointed 
guardian ad litem for a minor but his consent to 
such appointment has not been obtained, the de- 
cree is a nullity or whether it is merely voidable on 
good ground being shown therefor ? 


2. Whether the consent of a guardian to his appoint- 
ment as such must be express or may be implied ? 


V enkatasubba Rao,J._Two questions arise in this appeal. 
First, whether the appointment of a guardian ad litem may be 
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validly made without his express consent. Secondly, whether 
a decree passed without a guardian ad litem on the record who 
has consented to act is a nullity or is merely voidable. 


In regard to the first question, the terms of O. 32, R. 4, 
Code of Civil Procedure, must be considered. Clause (3) 
says “No person shall without his consent be appointed 
guardian for the suit.” -Clause 4 is to the effect that where 
there is no other person fit and willing to act as guardian, the 
Court may appoint any of its officers to be such guardian. 


The contention that the words “ without his consent ” are 
equivalent to “ against his will ” seems to me utterly unsound 
and I reject it without further discussion. 


Then it is said that consent need not be express but may 
be implied. Iam not prepared to accept this view. In con- 
sidering whether a person is willing to act under cl. (4), is the 
Court to act merely upon inference from circumstances ? or 
again is the Court to take evidence regarding the state of mind 
of the proposed guardian and is the duty cast upon the Court 
of finding as a fact that the guardian is willing to act although 
he has not expressed his willingness ? In my opinion, it was 
not the intention of the legislature that the Court should, in 
each individual case, upon a careful scrutiny of facts and cir- 
cumstances, come to the conclusion that the proposed guardian 
is willing to act. The usefulness of the rule contained in cl. (3) 
will be greatly diminished by adopting any such construction. 
The question whether the guardian has consented or not will 
generally not arise when the guardian subsequently appears and 
does any act on behalf of the minor. Therefore, whether con- 
sent Could be implied has very often to be determined with re- 
ference to the facts existing at or before the appointment. I 
find it dificult to imagine the nature of the evidence that can be 
given either to support or repel the inference that there was 
consent. Is the fate of a case involving large issues to depend 
upon the determination of a question of fact on evidence neces- 
sarily interested and very often perjured, adduced, as is inevi- 
table in a large majority of cases after a long lapse of time 
from the date of the appointment ? The reason of the thing 
and the language of the section alike demand that consent to be 
valid must be express. There is abundant authority for this 
position and it is sufficient to refer to the judgment of Mukerjez 
and Panton, JJ., in Ananda v. Upendra (6). The learned 
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Judges refused to give effect to the rule of implied consent even 
when the guardian proposed happened to be a certificated 
guardian on whom there was a duty cast in law to safeguard 
the interests of the minor. 


I shall now deal with the second question. When there 
is no guardian ad litem on the record who has consented to act, 
is the decree obtained null and void or is it voidable on proof 
of prejudice having accrued to the minor defendant ? The 
preponderance of authority is, in my view, in favour of the 
position that the decree is a nullity. In Pande Satdeo Narain 
v. Ramayan Tewari (20), Das, J., in a very long judgment 
attempts to show that the balance of authority is the other way. 
But with great respect I am unable to agree with him. I shail 
first refer to Khiarajmal v. Daim (22). The facts are compli- 
cated and are very clearly stated by the Lords of the Judicial 
Committee and I shall not recapitulate them. The facts, 
however, so far as they are relevant to the question under con- 
sideration, are extremely simple. One Naurez died leaving a 
widow and four children including a son Amirbaksh. Suit 
No. 372 of 1879 was instituted inter alia against Amirbaksh 
described as a ‘‘ minor aged about 14 years legal representa- 
tive of Naurez deceased by his guardian his uncle Alahnawaz.”’ 
Again, Suit No. 160 of 1878 was also filed against ‘‘ Naurez, 
deceased, by his legal representative Amirbaksh by his guardian 
his uncle Alahnawaz.” Two questions arose. First, whe- 
ther the estate of Naurez was _ sufficiently represented when 
only one out of the five heirs was impleaded in the suit. 
Secondly, what was the effect of the decrees passed so far as the 
share of Amirbaksh was concerned ? 


The full import of the Privy Council judgment will become 
evident if, while reading it, these two points are kept distinctly 
in view. ‘ Amirbaksh was of course one of the heirs of 
Naurez but in no other sense his legal representative. It 18 
not pretended that Alahnawaz was in any legal sense or in fact 
his guatdian or was ever appointed his guardian ad litem. It is, 
however, contended by the appellants that Naurez’s heirs are 
bound by the proceedings in both the suits and that his share 
of the property, whatever it was, was effectually sold in the 
suit No. 1600f 1878 or at any rate that the share of Amir- 


baksh himself passed by the sale ” (seepage 35). ‘Then their 
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Lordships overrule the contention that the Naurez’s estate was 
sufhciently represented by one of his heirs Amirbaksh ; and in 
this connection they distinguish Malkarjun v. Narhari (23). 
and they equally clearly negative the second contention that 
Amirbaksh was duly represented on the record by his guardian 
Alahnawaz. 


Now, let me reproduce another passage from the judg- 
ment. “In Suits Nos. 372 of 1879 and 160 of 1878, the 
Judge seems to have accepted without question the statement 
on the record that Amirbaksh was the legal representative of 
Naurez arid Alahnawaz was his guardian and never applied his 
mind to the matter . Their Lordships think that the estate 
of Naurez was not represented in law or in fact in either of the 
suits and the sale of his property was therefore without juris- 
diction and null and void. Nor can they hold that the share 
of Amirbaksh himself in his estate was bound.” It is obvious 
that their Lordships were dealing with two distinct and inde- 
pendent points and I find it impossible to agree with Mr. Justice 
Das that the Judicial Committee was not dealing with the 
second question. The learned Judge has been at great pains 
to analyse the facts, but with the greatest respect it appears to 
me that he has overlooked a very essential point in the judg- 
ment of the Privy Council. 


It may be useful to refer to another passage in the judg- 
ment of the Judicial Committee. “Their Lordships agree 
that the sales cannot be treated as void or now be avoided on 
the grounds of any mere irregularities of procedure in obtain- 
ing the decrees or in execution of them. But, on the other hand, 
the Court had no jurisdiction to sell the property of persons 
who were not parties to the proceedings or properly represent- 
ed on the record. As against such persons the decrees and 
sales purporting to be made would be a nullity and might be 
disregarded without any proceeding to set them aside” (P. 33). 


I shall next deal with another case considered by Das, J., 
Musammat Rashid-un-nisa v. Muhammad Ismail Khan (24). 
In some proceedings the minor in that case was represented by 
her sister who acted as guardian ad litem and in certain other 
proceedings by an uncle by name Mauladad. Their Lordships 
held that so far as the sister was concerned, she was a married 
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woman and therefore disqualified from being appointed guard- 
ian and in regard to Mauladad, they held that his interest was 
obviously adverse to that of the minor and he was therefore 
disqualified. They decided that the minor was not a party 
to the proceedings and the execution sales were null and void. 


I shall now proceed to consider the third case referred to 
by Das, J., Partab Singh v. Bhabuti Singh (25). In the judg- 
ment of the Privy Council, reference is made to two suits but 
for the present purpose it is suficient to notice the facts connect- 
ed with one of them, that is, the suit brought by Bhabuti Singh 
on 26th June, 1899. The minors Partab and Abharan Singh 
were added as defendants to that suit. They were described 
as being under the guardianship of Hari Pershad. No order 
appointing Hari Pershad as a guardian for the minors was 
applied for or was made. ‘The result was that the minors were 
not in law represented in the suit in question. Their Lord- 
ships observe, “As Hari Pershad had not been appointed 
guardian for the suit for the minors Partab Singh and Abharan 
Singh, they were in law unrepresented and the decree will not 
bind them.” ‘There was another ground to support the same 
conclusion but it is not at present material. 


What do these three cases establish? In Khiarajmal v. 
Daim (22) the name of Alahnawaz appeared on the record 
and he was described as the guardian of Amirbaksh, the minor. 
Similarly, in Partab Singh v. Bhabuti Singh (25) Hari Pershad 
was described on the record as the guardian of the 
minors, Partab and Abharan. In neither case was the ap- 
pointment of the guardian ad litem made by the Court. In 
Musammat Rashid-un-nisa v. Muhammad Ismail Khan (24) 
the sister and the uncle were appointed guardian 
ad litem but they were incompetent to act. In all 
the three cases, the Judicial Committee held that 
there was no representation of the minor at all and that the 
decrees or sales, as the case might be, were null and void. Ou 
the principle underlying these decisions, a decree obtained 
against a minor for whom a guardian was appointed without 
his consent would be equally ineffectual and be likewise a nullity. 

I am glad to find that this is the law, for otherwise the 
interest of minors will be gravely imperilled. Hundreds of per- 
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sons may be competent to act as guardians of a minor defend- 
ant, but if any of them is appointed without his consent mere- 
ly because the plaintiff in the suit chooses to propose his name, 
does it follow that the man so appointed is either under a legal 
or moral duty to safeguard the minor’s interest ? ‘The pro- 
posed guardian not having consented, he cannot be made liable 
for any injury sustained by the minor, nor is he likely to be un- 
der any sense of personal responsibility in the matter. 
Mr. Justice Das distinguishes the three decisions to which Í 
have referred and finds support for his conclusion in Musam- 
mat Bibi Walian v. Banki Behari Pershad Singh (26). I fail to 
see how this case is an authority for his position. The Sub- 
ordinate Judge held that although no formal order appointing 
the mother to be the guardian ad litem of the infants has been 
drawn up the Court must be deemed to have sanctioned the ap- 
pointment and that the want of a formal order was at most an 
irregularity (see page 188). The High Court disagreeing with 
the Subordinate Judge considered that there was nothing from 
which they could presume that the Court had sanctioned ex- 
pressly or impliedly the appointment of the minors’ mother as 
their guardian (see page 188). The Judicial Committee 
observes “Their Lordships are unable to concur in the con- 
clusion at which the learned Judges arrived. The present 
plaintiffs were substantially sued in the former suit, and the 
alleged fraud has been negatived. It appears to their Lord- 
ships that they (the present plaintiffs) were effectively repre- 
sented in that suit by their mother, and with the sanction of the 
Court.” They then proceed to say that one of the defects 
which can be pointed out is that no formal order appointing 
the mother of the plaintiffs is shown to have been drawn up. 
Inthe result, they hold that the defects of procedure 
alleged were at most irregularities which could not invalidate 
the proceedings in the absence of proof of prejudice having ac- 
crued to the infants. There can be no doubt about the facts. 
There was an appointment by the Court of a guardian ad litem. 
The order of the appointment was not, however, shown to 
have been formally drawn up. This was considered in the 
nature of an irregularity and there is nothing in the judgment 
to warrant the view that if there was no- representation 
the decree would not have been treated as void. 
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Mr. Justice Das is at pains to establish that the mother 
did not in fact act fer the minors at any stage of the suit and 
that some learned Judges in India were under a misapprehen- 
siom on this point. It seems to me that this question whether 
the mother did or did not in fact act for the minors is of no 
importance, because the judgment of the Privy Council is 
based on two facts, viz., (1) that there was a proper appoint- 
ment, and (2) that there was no formal order of appointment: 
and as the defect was held to be a mere irregularity the Judicial 
Committee proceeded to consider whether any prejudice re- 
sulted to the infants. 


I am therefore of the opinion that a decree passed against 
a minor defendant where there is no consent on the part of the 
guardian ad litem to act as such is null and void, and it is un- 
necessary to set it aside in separate proceedings. 


Coming to the facts of the case on hand, even if consent can 
in law be implied,I am of the opinion that the fact that over the 
signature of the proposed guardian ad litem, the endorsement 
appears containing the words “ guardian-defendant”’ proves 
nothing, for it only means that the description in the endorse- 
ment was made to conform to the description in the notice, and 
it is not uncommon for persons to merely reproduce the words 
constituting the description when they are making an endorse- 
ment of this nature, without accepting the truth of the descrip- 
tion. I agree to the questions, as stated by my learned brother, 
being referred for the decision of a Full Bench. 


S. Varadachariar for K. Ramamurti for appellants. 


T. Ramachandra Rao, A). Krishnaswami Aiyar and 
Ch. Raghava Rao for respondent. 


The Court expressed the following 


OPINION The Chief Justice.__In this case two questions 
have been referred to us by the Divisional Bench ; the first ts, 
“whether, where a person has been appointed guardian ad 
litem for a minor but his consent to such appointment has not 
been obtained, the decree is a nullity, or whether it is merely 
voidable on good ground being shown therefor?’ The 
second question is, ‘‘ whether the consent of a guardian to his 
appointment as such must be express or may be implied ?” 

In the view we take of this matter, the answer we propose 
to the second question must end ina reference back to the 
Divisional Bench which may render the first of these questions 
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purely academic and one which need not arise for the determi- 
nation of the suit. The words of the statute are contained in 
O. 32, R. 4, cl. (3) :—“ No person shall without his consent 
be appointed guardian for the suit,” and we are asked to say 
whether that consent can be implied or whether it must be ex- 
press. There are cases that have been cited to us in which 
the learned Judges speak of express consent, but I do not think 
‘that before this reference arose the learned Judges who 
used the language which has been cited were really deliberately 
applying their minds to the question as to whether consent must 
under the statute be express. The statute does not contain 
the word “ express,” and I fail to see how Courts have a right 
to put into the statute a word which is not there. Consent is 
a question of fact. A person may have consented and there may 
be no direct evidence of it. The evidence may be inferential, in- 
direct and circumstantial and, as my brother Wallace put it, it 1s 
purely a question of evidence. We are unaware of any rule of 
evidence which says that this simple question of fact--aye or nay, 
did this person consent to act__is to be decided by any different 
laws of evidence from those which guide Courts, in arriving at 
the determination of all questions of fact. Is the evi- 
dence before the Court sufficient to enable it to say 
with confidence, “we hold here on the evidence that 
there was consent by this manthat he would act as 
guardian? ? We therefore think that the case must go back 
with the expression of our opinion that the answer to the 
second question referred to us is that the consent need not be 
express. It is quite true that the two learned Judges who 
formed the Divisional Bench gave an indication of what their 
finding would be on the question of fact ; but as they both ap- 
proached it under the shadow of this supposed rule of law, it 
seems to us that it is better that they should reconsider the 
question under our direction and come to an express finding on 
the question as to whether there was a consent to be inferred 
from the evidence’ available to them or not. That is a matter 


for them and not for us. 
Ramesam, J._I agree. 
Wallace, J —I agree and have nothing to add. 
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PRIVY COUNCIL. 
‘(On Appeal from the High Court of Judicature at Patna.) 


PRESENT :— Lord SHAW, Lorp BLANESBURGH AND Mr. 
AMEER ALI. 


Maharajadhiraj Sir Rameshwar 


Singh Bahadur A ppellant* 
v. F 
Hitendra Singh and others Respondents. 


Receiver appointed by Court on application of judgment-debtors—Consent of 
decree-holder—Powers ard duties of such Receiver—Res judicata—Civil Proce- 
dure Code, 1908, S. 11—Civil Procedure Code, 1877 (Act X of 1877), $ 13— 
Consent order. 


A Receiver appointed by the Court, by consent of ‘all parties, will not, in the 
absence of proof of maladministration, be removed or discharged. His 
powers of “realisation,  mamagement, protection, preservation and 
improvement of the property’ include a discretionary power of sale, “to be 
exercised in good faith in the interests of the estate, with the approval of the 
Court.” 

A consent order does not prevent from impugning the administration 
thereunder “ which is of such a character as either (a) amounts to malfeasance, 


and, accordingly, releases the consenter, or (b) has been proved by experience 
to be in substance so protracted and imperfect as to be futile.” 


Principles of doctrine of res judicata as explained in Ram Kirpul Shukul 
v. Mussumat Rup Kuari (1883 L. R. 11 I. A. 37), and Hook v. Advocate-Gene- 


ral of Bengal (1921 L. R. 48 I. A. 187 :40 M. L. J. 423) followed. 

Appeal from an order of the High Court (31st March, 
1920) which reversed an order of the Subordinate Judge of 
Darbhanga (4th August, 1919). 

The facts and arguments sufficiently appear from the 
judgment of their Lordships, and from the report of the prior 
proceedings in Maharajadhiraj Sir Rameshwar Singh Bahadur 
v. Hitendra Singh (1). 

L. dé Gruyther, K. C. and H. R, Abdul Majid for appel- 


lant. 

Sir George Lowndes, K. C. and Dube for respondents. 

26th June, 1924. The Judgment of the Board was dell- 
vered by 

Lord SHAW :— These are two consolidated appeals from 
one judgment and two decrees of the High Court of Judicature 
at Patna, dated the 31st March, 1921. They partly afirmed 

?P. C. Appeal No. 71 of 1923. 26th June, 1924. 


(Patna Appeal No. 46 of 1921). 
I. (1921) 6 Pat. L, J. 208. 
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and partly reversed a judgment and decree dated 4th August, 
1919, of the Subordinate Judge at Darbhanga. 


The appellant is the Raja of Darbhanga. The respond- 
ents are members of the junior branch of the Raja’s family. 
As such they are in possession and enjoyment of certain babua- 
na immoveable properties, which were the subject of a babua- 
na grant made by the head of the family many years ago. 
Certain mortgages were granted to the appellant as well as to 
certain persons outside of the family, and there were mort- 
gage and money decrees existing against the respondents to 
such an amount that it was thought expedient that a Receiver 
of the mortgaged properties should be appointed. 


Upon the 2nd February, 1910, the judgment-debtors 
accordingly filed a petition for the appointment of a Receiver. 
On the 12th of the same month the appellant, the Raja, by his 
application consented to the appointment. Following upon 
these proceedings, the Subordinate Judge of Darbhanga, on 
the 9th April, 1910, made an order appointing a Receiver, and. 
on the 14th of the month, a Receiver was appointed on six 
months’ probation. 


The terms of the appointment and its scope, together with 
the terms of the consent of the Raja appellant, will be present- 
ly referred to, but it is convenient to note certain subsequent 
dates of the proceedings. It appears from these sufficiently 
evident that, upon various important occasions in the history cf 
these transactions, the Raja, having first consented to the ap- 
pointment and administration by a Receiver, endeavoured to 
resile therefrom by various applications to the Court. 


The appointment of the Receiver having been made in 
April. 1910, the Raja, so early as September following, ap- 
plied for the discharge of the Receiver. In February, 1911, 
his application, having been considered, was dismissed. He 
appealed in April, made an affidavit in May, and upon the 7th 
June, 1911, the High Court made the consent decree, the pur- 
port and scope of which are now in issue. 


The appellant, notwithstanding the consent decree of the 
7th June, 1911, still continued to make applications to the 
Court substantially to destroy the administrationship of the 
Receiver, one of his objects being to compel sales of certain 
property after-mentioned. On the 25th July, 1914, he applied 
for the discharge of the Receiver to the Subordinate Judge. 
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The whole case was considered, and the Subordinate Judge 
dismissed the application on the 6th July, 1915. No appeal 
was lodged against this dismissal, and the judgment became 
final, 


On the 26th January, 1917, the Raja made a further ap- 
plication to the Subordinate Judge in the same sense, to dis- 
charge the Receiver and generally for the same objects as be- 
fore. In April the Subordinate Judge dismissed his applica- 
tion, and on the 20th June, 1918, the High Court dismissed his 
appeal. 

The ink was hardly dry on this decision of the High Court 
till the Raja made his present application of the 23rd July, 
1918, again for the same purpose and on the same grounds. 
On the 4th August, 1919, the Subordinate Judge made a decree 
partly allowing the Raja’s claim, but upon the 31st March, 
1921, the claim was dismissed by the High Court. It is this 
claim which has been strenuously argued at their Lordships’ - 
Bar. 


‘Their Lordships are happy to record that, notwithstanding 
this protracted period of litigation at the instance of the Maha- 
raja, for the purpose of destroying the receivership, the ad- 
ministration of the Receiver has proceeded steadily and to the 
satisfaction of the Court below, and with apparently great ad- 
vantage to the interests of this family estate. The Board docs 
not enter upon details, but, speaking generally, may observe 
that there is no suggestion made, or apparently possible, of any 
kind of mal-administration ; that a scheme approved by the 
Court under which the accounts of the estate have been regu- 
larly submitted to and approved by the Court, has been worked 
out most capably ; and this with, in the opinion of their Lord- 
ships, satisfactory and notable success. 


In the course of the proceedings of the Court below, a 
view was expressed on the topic of res judicata, which, it was 
argued, was too absolute in its terms and would, it was urged, 
exclude the appellant too completely from all remedy 
open to him as a judgment-creditor. Consequently__and this 
appeared to their Lordships to be the substance of the com- 
plaint of the appellant__the previous pronouncements were, it 
was argued, really to the effect that the Receiver, in his adminis- 
tration, was precluded from-all power of selling, even if good 
occasion or opportunity arose, any part of the estate under 
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mortgage, and was tied up to freeing the properties from 
mortgage debt out of annual income alone. If these reasons 
be the true reasons for the appeal, then the appeal may be at 
least intelligible. They will be presently dealt with. But 
they did not affect the substance of the difference between the 
parties, nor did they, in the judgment of the Board enter into 
the substance of the determination of the rights of parties con- 
tained in the decree of the High Court under appeal. 

It is now important to determine the point and scope of 
the consent given by the Raja to the receivership. On the 
12th February, 1910, it was in these terms +— 

“That your petitioner has no objection to the appointment of a Receiver 
as prayed for by the applicants, and submits that a proper and representative 
man be nominated for the purpose.” 

The Receiver was appointed accordingly. It is noticeable 
that the petition for the appointment, after setting out that se- 
veral decrees of the Maharaja Bahadur have been executed 
and some of the properties attached and advertised for sale, 
and objections lodged, goes on to state that “ if some kind of 
arrangement be made the amount due under all the decrees 
which will be considered as legally due may be made up gradu- 
ally; and the prayer of the petition is “ that a Receiver may 
be appointed by the Court for the entire estate of your peti- 
tioners and the legal debts may be paid gradually through the 
Receiver.” 

It was to this appointment “as prayed for by the appli- 
cants ” that the appellant consented, and administration by a 
Receiver was accordingly begun. 


It is now necessary, however, to record with precision the 
actual terms of the appointment, in so far asthe Receiver’s 
powers are concerned, as contained in the order of the Sub- 
ordinate Judge of Darbhanga on the 14th April, 1910. ‘These 
terms are as follows -— 

“i, He shall have all such powers as to bringing and defending suits 
and for the realisation, management, protection, preservation and improvements 
of the property, the collection of the rents and profits thereof, the application and 
disposal of such suits and property, and the execution of documents as the 
owners themselves have. 

“2. He shall get 2 per cent. upon his collection as his remuneration, 
which shall not exceed Rs 300 per month. 

« 3. He shall furnish security to the extent of Rs 10,000 and shall duly 
account for what he shall receive in respect of the property. 

“4, He shall submit his accounts in Court every month. 
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P.C, “5. He shall pay Rs. ro per cent. on the collection, but it will not 
Sir exceed Rs. 1,200, for the maintenance of the Babu ; Ra 250 to each of the four 
Rameshwar brothers ; Rs. 50 to each of the sons of Amarendra Babu, and Rs, 100 to the 


Singh widow of Jibendra, per month. 


eats “6. He shall be responsible for any loss occasioned to the property by 
Singh. his wilful default or gross negligence.” 
ETS No objection has been suggested to the effect that the 


Receiver has acted in any respect improperly in regard to ac- 
counts, security of payments, etc. The administration has 
been correct. 

The real question is as to the ambit of the Receiver’s 
powers. On the 7th June, 1911, this order was varied in 
these terms, and a consent order was pronounced in these 
terms :__ 

‘(By consent of parties the order of the Court below is varied in the 
manner following, namely, the Government Revenue and Cesses and other out- 
goings, as per scheme framed by Court and the budget of the Receiver, are to 
be paid first, and then the decrees which do not carry any interest, and then 
the decrees which carry interest. This order is made subject to the payment 
of allowances to the judgment-debtor, There will be no order as to the costs 
of this Court. The Receiver will continue as before.” 

Having heard full argument, the Board is of opinion that 
this consent order of 7th June, 1911, did not abolish or abro- 
gate the powers contained in the decree of 14th April, 1910. 
These two orders must be read together. In particular, under 
the terms “realisation, management, protection,” etc., of the 
properties, a power of sale is not taken away from but is stil] 
vested in the Receiver.And if, for instance, such a power of sale 
had been exercised in good faith and in the interests of the 
estate, with the sanction of the Court, such a transaction could 
not have been challenged as ultra vires. 

But the proposition of the appellant is a very different one. 
It is not that the power to sell may be exercised, but that, al- 
though even contrary to the Receiver’s own ideas of prudence 
or advantage, it must be exercised ; and that, if it is not exer- 
cised at once or promptly, then the basis of the receivership has 
gone and it ought to be declared at an end. It is further- 
suggested that it was only upon such a footing that the appel- 
lant consented to the receivership being set up. 

This last contention may be disposed of at once. Fortu- 
nately, in the course of the proceedings, which culminated in the 
consent order in June, 1911, the Raja filed an affidavit. The 
Raja’s understanding of the circumstances is made fairly clear 
by a petition for revision presented by him on 3rd April, 1911. 
His understanding of the position is thus narrated :__ 
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“3, That on the 2nd February, 1910, the debtors applied to the Sub- 
ordinate Judge that a Receiver might be appointed over their attached properties 
and that such Receiver, instead of selling the properties, might manage them and 
from the rents and profits after deduction of management expenses and after 
payment of some small allowances to the debtors for their maintenance, might 
pay up the decree debts according to the decrees.” 


It seems in these circumstances vain to deny that, in con- 
senting to the Receivership, and being a party to the consent 
order as to administration, the scheme of the latter, a scheme 
which has throughout received the sanction and approval of 
the Court, was substantially this (1) The property under the 
babuana grant was, if possible, to be held together ; (2) al- 
lowances were to be made from the revenue year by year to 
the babuana holders ; (3) the outside creditors should, from 
the revenue, be paid off and their decrees extinguished ; and 
(4) lastly, with regard to the appellant’s decrees, which 
amounted to very large sums and which were of two kinds, 
namely, decrees not bearing interest (amounting to between 8 
and g lakhs of rupees), and decrees, bearing interest, the ba- 
lance and revenue should be applied first to the extinction of 
the former, and that thereafter the interest-bearing decrees 
were to be extinguished. It is, in the opinion of the Board, 
quite clear that this scheme of administration would take a 
good many years to complete, that this was perfectly well 
known to the Maharaja, and that the throwing of large blocks 
of property on to the market was not the mode of administra- 
tion which was desired, but that the gradual extinction of debt 
out of revenue was, if it proved feasible, to be preferred, 


This scheme has worked well (1) Allowances of con- 
siderable amounts suitable to the station of the members of 
this important family have been made ; (2) the debts of all 
the mortgage holders other than the appellant_that is to say, 
of all the outside creditors, have been entirely wiped off ; (3) 
with regard to the debts due to the appellant, the Receiver has 
addressed himself with vigour to the extinction of these in 
priority to the interest-bearing debts. (4) It appears also 
to be an admitted fact that, when the suit was brought on the 
26th January, 1917, the management of the Receiver from his 
appointment in 1910 till the end of 1916 had been so successful 
as to pay off over 4 lakhs of rupees ; while (5) from one of 
the statements lodged in the case, it is further apparent that in 
the next two years a sum of nearly 1 1|2 lakhs has been paid 
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off. This statement, without entering upon details, appears to 
répresent the financial results with general accuracy. 

The Board express no surprise at the reluctance of the 
High Court to interfere with an administration of this-charac- 
ter ; and, apart from the law of the case, which will be present- 
ly referred to, at their having arrived at a conclusion that to 
abolish the receivership and to permit the appellant to bring 
the properties to sale under execution, would probably accom- 
plish the destruction of the babuana grants as such and the 
defeat of the object for which the consent order was obtained. 
The Board, further, sees no reason to throw doubt upon the 
opinion of the Receiver that acceleration in freeing properties 
from debts will progressively be made. 

Enough has been said to indicate that, in the view of their 
Lordships, no case has been made out for either permitting the 
appellant as execution creditor to proceed with the sale of the 
babuana properties under his decrees, nor for imposing the duty 
of immediate realisation of these properties upon the Receiver. 

It may seem, accordingly, unnecessary to deal with the 
protracted argument that was presented on the doctrine of res 
judicata. Their Lordships are in substantial agreement with 
the following passage in the opinion of Das J., when delivering 
the judgment of the High Court of 31st March, 1921 :=— 


“The present application is an application by the decree-holder for 
an order that ‘he may be allowed to proceed with the sale of the properties 
mortgaged in execution of his mortgage decree and with the execution of his 
decrees generally’ and for the discharge of the Receiver. That was identi- 
cally his application which resulted in the consent order on the yth June 1911. 
That, again, was his application which resulted in the order passed on the 6th 
July, 1916. I do not for a moment doubt that the consent order or the order 
passed by the Court on the 6th July, 1916, will not stand in the way of the 
decree-holder, if the judgment-debtors depart from the terms of the consent 
order; but there is no suggestion that the terms of the consent order are not 
scrupulously adhered to. The only suggestion is that it will take many yeara, 
under the present scheme, to satisfy the decree held by the decree-holder. That 
argument, in my view, is not admissible, since the decree-holder must presumab- 
ly have taken that argument into consideration when he first consented to the 
appointment of the Receiver, and then to the order passed on the 7th June, 1911.” 


It was strongly urged that a rigorous construction must be 
given to the provisions of the Civil Procedure ‘Code and that 
the language of S. 11 of the Code of 1908 could not be applied 
to the present suit as it did not fall within the statutory words. 
“ Any suit or issue in which the matter directly and substantially 
in issue has been directly and substantially in issue in a former 
suit between the same parties and has been heard 
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and finally decided by such Court.” It seems extremely doubt- 
ful whether there is any distinction whatsoever between the pre- 
sent and the former suits. But, in the construction of this 
section, as was the case also in the construction of 4. 13 of the 
Code of Civil Procedure of 1877, it has been long recog- 
nised that the principle laid down by Sir Barnes Peacock in 
Ram Kirpul Shukul v. Mussumat Rup Kuari (1) is correct, 
when the learned Judge said :— 

“The question, if the term ‘res judicata’ was intended, as it doubtless 
‘was, and was understood by the Full Bench, to refer to a matter decided by a 
Court of competent jurisdiction in a former suit, was irrelevant and inapplica- 
ble to the case. The matter decided by Mr. Probyn was not decided in a 
former suit, but in a proceeding of which the application in which the orders 
reversed by the High Court were made was merely a continuation. It was as 
binding between the parties and those claiming under them as an interlocutory 
judgment in a suit is binding upon the parties in every proceeding in that suit, 
or as a final judgment in a suit is binding upon them in carrying the judgment 
into execution. The binding force of such a judgment depends not upon S. 13, 
Act X of 1877, but upon general principles of law. If it were not binding 
there would be no end to litigation” 


And recently before this Board in Hook v. Administrator- 
General of Bengal (2) that rule was re-afirmed. 


There can be no real doubt that, in the course of the judg- 
ment in this case, two radical issues were definitely settled. First, 
that extinction of debt was part of the scheme which was to be 
gradually operative, and, secondly, that the appellant, under the 
consent order, was bound to this gradual procedure. ‘Their 
Lordships accordingly assent to the judgment of the High 
Court in the passage above cited. That pronouncement, in 
their Lordships’ opinion, was not made nor must it be taken in 
a sense which absolutely precludes, should proper occasion 
arise, a sale of the mortgaged properties by the Receiver. If 
the pronouncement has such a meaning or effect, then, in the 
opinion of the Board, it is erroneous. 


Upon the topic of consent orders their Lordships think 
that the principle to be applied is as follows -— 


` Where a consent order is obtained it always remains open 
to challenge administration thereunder which is of such a cha- 
racter as either amounts to malfeasance, and accordingly re- 
leases the consenter, or, secondly, has been proved by experi- 
ence to be in substance so protracted and imperfect as to be 
futile. 


1. (1883) L Rizr 1A 37. 2. (1921) LR 48 IA 187 :40 M L J 423, 
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In the view of the Board both malfeasance and futility 
are negatived in the present case. It is unhappily true that, 
notwithstanding the sensible rule laid down by Sir Barnes 
Peacock as to interlocutory orders, there has not, in this case, 
been the end of litigation such as he might have forecast. Pro- 
bably, however, that end may now be in view and the Receiver 
may be left to work out the salvation of the property. 

Their Lordships, however, take the opportunity of again 
referring to the subject of realisation by sale in the present case 
of any of the properties under mortgage. Such a realisation 
is not, in the opinion of the Board, ultra vires, but intra vires of 
the Receiver. He may decline, as he has done in the past, to 
put the properties to sale, and it is for him to consider carefully 
the result of putting blocks of property on the market. But 
if, in his view, a sale would be, in certain conjunctures of cir- 
cumstances, of advantage, then he might, with the necessary 
sanction, well exercise his power of sale accordingly. 

Their Lordships will humbly advise His Majesty that the 
appeals should be disallowed with costs. 

Solicitors for appellant : Sanderson and Orr Dignams. 
Solicitors for respondents : Watkins and Hunter. 
A. de M. Appeal disallowed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Patna.) 
PRESENT :— LORD SHAW, LORD BLANESBURGH, AND Mr. 
AMEER ALI. 
Maharajadhiraj Sir Rameshwar 
Singh Bahadur 
v. 
Hitendra Singh and others 


Mortgage—Decrge under O. 34, R. 4 of Civil Procedure Code—Receiver of 
property under mortgage—Effect of appointment of—Action by Receiver against 
decree-holder for account and possession. r 


Appellant* 


Respondents. 


In 1899, the mortgagee in exercise of his 1ights under a mortgage executed 
in 1892, obtained the usual decree fo: sale of the mortgaged property (the 
village of Jainagar). In 1910, on the application of the judgment-debtors and 
with the consent of the mortgagee (decree-holder), the Court appointed a 
Receiver of the properties of the judgment-debtors. After various subsequent 
proceedings, the Receiver and the judgment-debtors instituted proceedings against 
the mortgagee for an account of his receipts from the mortgaged property, and 
for delivery up of possession of the said village. The Subordinate Judge of 


26th June, 1924. 
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Fizabad decided that the Receiver was not entitled to possession, but only to 
debit the mortgagee in the accounts with the sum of Rs. 1,471-3-5 per annum 
(instead of Rs 1,600 as previously) for sums received from the property. The 
High Court on appeal reversed this judgment, and made a decree directing the 
Maharaja to deliver up possession of the said village to the Receiver. 


Held, by the Privy Council (affrming the judgment of the High Court) that 
the Receiver was entitled to kkas possession of the village, and should in future 
administer and manage it as part of the estate under his charge, subject to being 
credited in the accounts by the mortgagee with Rs. 1,471-3-5 for collections made 
up to the last decree of the High Court. 


Appeal from a decree of the High Court (19th November, 
1920) reversing a decree of the Subordinate Judge of -Dar- 
bhanga (16th June, 1919). 


On the 6th April, 1892, one Babu Durga Dat Singh, a cadet 
of the Darbhanga family, executed a mortgage-deed in favour 
of Raja Rameshwar Singh Bahadur of Darbhanga, which con- 
tained the following special clause relative to the village of 
Jainagar :— 


“I do therefore execute this bond for Rs 4,70,858-8-5 1-2, half of which 
is Rs 2,35,429-q4-2 3|4 and make these trustworthy declarations and give out in 
writing, and that for the payment of Rs. 1,600 out of Rs. 47,085-13-7 1|2, due to 
the said creditor on account of the annual interest of the said amount of debt at 
10 per cent. per annum I have let out in Sudbharna lease to the said Raja Saheb 
Bahadur 7 annas 8 Gundas 3 Cowris share out of 16 annas of Mauza Jainagar, 
Pargana Bacbhour, a Nankar Mahal, bearing No. 399 in Register C of the 
Collectorate situate within the jurisdiction of Sub-Division and Sub-Registry 
Madhubani, District Darbhanga, together with sairs, hats, etc., and all Zamin- 
dari rights which share is owned and possessed by the joint family at an annual 
Jama of Rs 1,600 from 1300 to 130} Fasli. The said creditor is at liberty 
to continue in my stead in possession thereof either directly or through Mustajir, 
till the repayment time of the principal and interest and appropriate the produce 
thereof. The sum of Ra 1,600 the amount of annual rent shall be set off 
(annually against the interest on Rs 16,000 a portion of the principal ; 
and the said Raja Saheb, his heirs and representatives of (?) his authorised ser- 
vants will without any objection allow a set off of the same the remainder of 
the annual interest, i. e, Rs. 45,485-13-71|2 shall be paid by me in one lump 
sum on the 15th April, in each year ; I shall pay the principal in full in one 
lump sum, on the rsth April, 1897, and the interest namely, Rs. 45,485-13-7 1|2, 
if not paid annually as stipulated above shall be treated as principal and I will 
pay the interest thereon at the said rate ; this will continue until the repay- 
ment of the principal and interest. In case of default in the payment of the 
interest and compound interest as promised above, the said Raja Saheb shall be 
at liberty to institute suit even within the due date and realize, with 
the exception of Rs 16,000, the lien on 7 annas 8 Gundas 3 Cowris share of the 
said Mauza Jainagar, together with Rs 1,600 the remaining amount of entire 
compound interest and future interest from the whole or a part of mortgaged 
and hypothecated property and from the person and other Nami and Benamt 
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joint properties of the joint family of me the declarant or my present and future 


„heirs and representatives,” 


On the 14th December, 1899, the Maharaja instituted a 
suit (No. 114 of 1899) on the said mortgage in the Court of 
the Subordinate Judge of Darbhanga against the mortgagor, 
his sons and grandsons, alleging inter alia in his plaint :— 

“g. That the plaintiff gave to the defendant, first party a notice, dated 
the 30th May, 1899, intimating to him, that he had given up possession of 
7 annas 8 Gundas 3 Cowris share of Mauza Jainagar from the 3rd May, 1899, 


and asking the defendant, rst party to take possession of the aforesaid properties, 
but the defendant first party, in his reply, dated the 27th May, 1899, declined to 


-take possession of the same and asked the plaintiff to retain possession of the 


said share. ‘Therefore the plaintiff still holds possession of it.” 


“143. That Bighas 115-0.15 Dhurs of land of the said Mauza Jaina 
gar, held by the plaintiff, under the settlement mentioned in paragraph 6 of this 
plaint, was acquired by the Government for the extension of the Sakuri Jainagar 
line, and the aforesaid land passed out of the possession of the plaintiff in March 
or April, 1897 ; and consequently the plaintiff has suffered a loss of the 
interest on Rs 16,000 as per account given below. Therefore he is entitled to 
have the loss of the said amount if interest made good by the defendants, ” 


All the defendants filed written statements ; and on the 
29th March, 1901, the Subordinate Judge (H. G. Mukerji, 
Esq.) delivered his judgment deciding that the lease of 
Jainagar did not bar the suit, and that, in consequence of the 
acquisition by Government of a part of the village, the rent 
payable was Rs. 1,471-3-5 a year, instead of Rs. 1,600; and he 
made a decree for sale. Against the said decree, there was 
an appeal to the High Court, anda further appeal to His 
Majesty in Council. See Durgadut Singh v. Maharaja Sir 
Rameshwar Singh Bahadur (1). 

Applications were made to execute the said decree, and on 
the 14th April, 1910, the Subordinate Judge under Order 40, 
R. 1 of the Civil Procedure Code, 1908, appointed a Receiver 
of the judgment-debtor’s estate. On the 21st August, 1911, the 
judgment-debtors, through the Receiver, made an application 
(Mis. Appn. 62 of 1911) to the Subordinate Judge for an 
order to credit towards satisfaction of the said decree the actual 
realisations by the Maharaja from the village of Jainagar, and 
not the stipulated amount of rent. On the 1rth November, 
1911, objections were lodged ; and on the 11th June 1912, the 
Subordinate Judge decided that credit should only be given for 
Rs. 1,600 a year. On the ist July, 1914, another application 


(Mis. Appn. 67 of 1914) was made to credit the whole income 





r (1909) IL R 36 C 943. 


PART VIII.] THE MADRAS LAW JOURNAL REPORTS. 297 


from the said village. On the 7th November, 1914, objections 
were made, and on the 15th March, 1915, the Subordinate 
Judge decided that the matter was res judicata by virtue of the 
order of the 11th June, 1912. 

On the 22nd July, 1918, the judgment-debtors and the 
Receiver filed a petition praying for an account and the delivery 
of possession of the said village to the Receiver. On the 4th 
January, 1919, objections were lodged, contending inter alia 
that there was no legal claim on the merits, and that the orders 
in the proceedings of 1911 and 1914 were a bar to the present 
application. On the 16th June, 1919, the Subordinate Judge 
(A. N. Nand Singh, Esq.) delivered judgment, dismissing the 
application. He held that the Receiver was not entitled to 
possession, and that he was only entitled to debit the Maha- 
raja in the accounts with the sum of Rs. 1,471-3-5 per annum. 
On appeal the High Court of Judicature at Patna (Das and 
Adami, JJ.) on the 19th November, 1920, reversed the judg- 
ment of the Subordinate Judge and made a decree directing 
the Maharaja to deliver possession of the said village to the 
Receiver. 

The Maharaja appealed to His Majesty in Council. 

L. de Gruyther, K. C. and H. R. Abdul Majid for appellant. 
Sir George Lowndes, K. C. and Dube for respondents. 

26th June, 1924. The Judgment of the Board was 
delivered by 

Lorp SHaw :—This is an appeal from a judgment and 
decree of the High Court of Judicature at Patna, dated the 
19th November, 1920. It reversed a judgment and order of 
the Subordinate Judge of Darbhanga dated 16th June, 1919. 
Their Lordships refer to the judgment of the Board just 
announced in the case between the same parties, namely the 
Maharaja as judgment-creditor, and the Receiver of the pro- 
perty and the judgment-debtors. 

A Receiver was appointed in 1910 as a Receiver upon the 
entire estate of the judgment-debtors. It is not disputed that 
this estate included, and still includes, the mortgaged property 
of Jainagar which ts in question in this case. ‘Jainagar 
was expressly and by name included in the scheduled properties 
falling within the order for receivership. Under transactions, 
upon which it is not necessary to enter, the appellant possessed 
the property, under an arrangement that he should be debited 
with the sum of 1,600 rupees per annum in respect thereof, 
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The arrangement appears for a period of years to have been 
not to the disadvantage of the estate. Of late years, how- 
ever, the rental of the property has exceeded the 1,600 rupees 
and, in or about the year 1918-1919, amounted to over 2,700 
rupees per annum. 

In these circumstances the Receiver brought his suit be- 
fore the Subordinate Judge of Darbhanga, claiming :— 


“i. That the decree-holder may be directed to render an account of 
all his collections of the said mauza from the date of the decree to the present 
date. 


if 


2. That the decree-holder may be directed to grve up and make over 
possession of the said Mauza to the Receiver with such amount as the decree- 
holder may be liable to pay to the judgment-debtors with interest at 12 per cent. 
per annum.” 


The question of accounts will be afterwards dealt with 
The immediate question is whether the-appellant “do make 
over to the Receiver khas possession of the judgment-debtor’s 
share of Mauza Jainagar.” The case has been carefully 
considered by the High Court and their Lordships see no rea- 


son to differ from these paragraphs of the judgment of 
Das, J.— 


“The decree which he (i. e., appellant decree-holder) got was the usual 
mortgage decree contemplated by O. 34, R. 4, and whatever rights he may have 
kad under the trangaction he must be deemed to have given up these rights, once 
he asked for and obtained a decree for sale in respect of the property in question. 
That being so, have the judgment-debtors a present right to remove the decree- 
holder from the possession of the property in question ? In my view they have, 
because there is a prior order passed by a Court of competent jurisdiction ap- 
pointing a Receiver and asking the Receiver to take charge of all the properties 
comprised in the mortgage. That order was final between the parties, and it 
was not open to the learned Subordinate Judge to ignore or disregard that 
order. 


“No doubt there was an arrangement by which the decree-holder re- 
mained in possession of the properties and applied the income towards part 
satisfaction of the debt due to him. Subsequently a Receiver was appointed, who 
is a person to guard the interest of all the parties concerned, and that Receiver 
was specifically directed to take charge of all the properties. In my view there 
cannot be any doubt whatever that the Receiver ought to be directed to take 
charge of the property in question, especially as it is suggested by Mr. K. B. Dutt, 
on behalf of the judgment-debtors, that property has an income of Rs 2,711-15-0. ” 


The result will be that the Receiver will in future adminis- 
ter and manage this mauza as part of the estate under his 
charge. And it may be that, looking inter alia to the pro- 
longed difficulty with the appellant the respondent may in the 
circumstances exercise his power of sale of this mauza__suth a 
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power resting with him in accordance with the judgment just 
pronounced in the other appeal. 


With regard to the accounting, in respect of the returns 
from the mauza, the learned Counsel for the Receiver stated to 
the Board on behalf of the Receiver that he was willing that the 
years prior to the institution of the suit during which the appel- 
lant was in possession under an arrangement for an annual 
debit of 1,600 rupees those years should not be gone back 
upon. It was further explained that a statement made by the 
appellant in his petition of objection of 14th December, 1918, 
was correct :__ 4. Although previously orders for the deduc- 
tion of 1,600 rupees from the decretal money were passed by 
this Court in Suit No. 62 of 1911, and No. 67 of 1914, it was 
due to an oversight as the decision of the Subordinate Judge 
of Muzaffarpur was lost sight of. The petitioners cannot take 
advantage of that mistake and this petitioner, the opposite 
party (that is to say the present appellant), has no objection to 
the deduction of Rs. 1,471-3-5. It is, therefore, prayed that 
the petition filed by the petitioners for an annual deduction of 
1,600 rupees be disallowed and that Rs. 1,471-3-5 only be 
ordered to be set off annually (against the decretal money).”’ 
In their Lordships’ view it is proper that this correction should 
be given effect to. 


In ‘the matter of accounting it may be sufficient to satisfy 
the justice of the case that accounts be ordered upon the foot- 
ing, first that the Receiver do obtain khas possession of this 
mauza from the appellant, and in the accounts he be credited 
by the appellant with Rs. 1,471-3-5 per annum as due for the 
appellant’s possession up to 19th November, 1920, being the 
date of the decree of the High Court. Thereafter the accounts 
will embrace the entire receipts. 


With this variation their Lordships will humbly advise 
His Majesty that that decree be affirmed with costs. 


Solicitors for appellant : Sanderson and Orr Dignams. 


Solicitors for respondents : Watkins and Hunter. 


A. de M. Decree afirmed. 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Patna.) 


PRESENT :— lorD DUNEDIN, LORD SHAW, Lorp Carson, 
Lorp BLANESBURGH, AND SIR JOHN EDGE. 


Lachhmi Narayan Agarwala and others A ppellants* 
v. 
Rameshwar Prasad Singh and others Respondents. 


Stamp Act (II of 1899), Ss. 26 and 35—M ining lease—Claim for royalty 
exceeding amount covered by stamp on lease—Payment of deficieni duty and 
penalty. 

By the combined operation of Ss. 26 and 35 of the Stamp Act (II of 1899), 
a lessee under a mining lease is entitled, upon payment of the proper penalty, 
to recover the royalty provided for in the lease, even though the amount thereof 
should prove to be in excess of that covered by the stamp originally afhxed to 


the lease. 
Judgment of High Court affirmed. 


Appeal from a judgment and decree of the High Court, 
dated 9th August, 1920 [reported in Lachmi Narain Marwari 
v. Balmakund Marwari (1)] affirming the judgment and 
decree (27th September, 1917) of the Subordinate Judge of 
Purulia. 

On the 14th December, 1906, Kumar Braja Mohan Singh 
granted in favour of Ghanohyam Das Agarwala a patta or 
lease for 999 years of 32 Bighas of coal-mining land situate at 
Mauza Jharia, in consideration of a salami of Rs. 1,920 and 
subject inter alia to the following terms and conditions, viz., 
(a) the lessee to pay a commission of 5 annas per ton on coal 
including coal-dust obtained from the mine and despatched by 
rail or sold or otherwise disposed of at the mouth of the pit ; 
such commission to be payable by four quarterly instalments 
during each year, and arrears thereof to bear interest at 1 per 
cent. per annum; (b) a minimum royalty of Rs. 960 per annum 
to be paid by the lessee if the aforesaid commission at 5 as. 
per ton should fall short of that amount. The document was 
stamped with a revenue-stamp of Rs. 40 (i. e., Rs. 20 in respect 
of the Salami, and Rs. 20 on the estimated amount Rs. 2,000 
of the average yearly commission). 

On the 6th March, 1917, Kumar Braja Mohan Singh insti- 
tuted in the Court of the Subordinate Judge, Purulia, an action 
claiming an account of royalty and commission due under the 


~P C Appeal No. 47 of 1923. 26th June, 1924. 
(Patna Appeal No. 47 of 1923) 
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aforesaid patta for the years 19111916, and payment thereof 
with interest at 12 per cent per annum on the total quantity of 
coal produced. He valued his claim at Rs. 39,900 for the 
purpose of court-fees. The original grantees were defendants 
I to 4 in the action, and defendant 5 was joined as a party, 
having on the 3rd July, 1911 purchased the right, title and 
interest of defendants 1 to 4 in the said mining land. 

The main defence for the purposes of this report was that, 
under S. 26 of the Stamp Act (II of 1899), the plaintiff would 
not be entitled to recover an amount higher than that (viz., 
Rs. 2,000) covered by the stamp on the aforesaid lease of the 
14th December, 1906. 

On the 27th September 1917, the Subordinate Judge 
(J. C. Bose, Esq.) gave judgment for the plaintiff for 
Rs. 20,622-5-9 with interest at 6 per cent. subject to his paying 
under S. 35 of the Act'an additional duty and penalty (Rs. 180 
and Rs. 1,800__Rs. 1,980). The High Court (Dawson 
Miller, C. J. and Mullick, J.) on appeal on the gth August, 
1920 afhirmed this judgment. . 

The defendants appealed to His Majesty in Council. 

Sir George Lowndes, K. C. and E. B. Raikes for appel- 
lants :__The case falls under S. 26 of the Act, and not within 
either of its provisos, and these provisions exhaust the excep- 
tions to the section. ‘The lease in question was duly stamped 
under the Act, and S. 35 had no application to it. If and so 
far as S. 35 would have otherwise applied, the succeeding sec- 
tion (S. 36) precluded such application. The judgments un- 
der appeal are against the letter and policy of the Act. Also, 
the amount of the stamp was part of the contract between the 
parties, and the respondents had no right to vary it. If the 
view of the High Court is correct, the lease was neither admissi- 
ble in evidence nor valid in law. 

The respondents were not represented. 

26th June, 1924. The Judgment of the Board was 
delivered by 

Lorp DuNEDIN.__In this case, which has been heard 
ex parte, Sir George Lowndes has said everything that could be 
said on behalf of the appellants, but he has not created anv 
doubt in their Lordships’ minds that the judgment of the High 
Court at Patna was right. It is clear to their Lordships that 
the proviso. (4) of S. 35 of the Indian Stamp Act, 1899, is of 
equal ambit with the body of the section, and that just as an 
instrument cannot be acted upon, that is to say, nothing can be 
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recovered under it unless it has a proper stamp, so the proviso 
provides that if there is not a proper stamp it may be put on 
afterwards on payment of a penalty and the instrument then 
becomes effective. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed. 

Solicitors for appellants W W. Box and Co. 


A. de M. Appeal dismissed. 
l 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice. 


Souriraja Naidu and another Appellants* (Defts. 1 and 2) 
v. 
Rajagopalan and others Respondents (Plaintiffs and L. 
-~ R.of 3rd Plaintiff). 

Indian Easements Act, S. 13 (b)—Sale of portion of land—Irrigation facili- 
ties —Easement of necessity. 

Where a portion of land is sold, an easement apparent, continuous and neces- 
sary for enjoying the portions severed fiom the transferor’s land will pass to 
the transferee unless a contrary intention is expressed in the instrument of trans- 
fer. Where the lands sold are wet lands, and prior to the transfer they were 
irrigated by means of a channel passing over the lands still remaining with the 
transferor, .unless there is a stipulation to the contrary at the time of the 
transfer, the transferee is entitled to the same facilities for irrigation that used 
to be attached before. Where such a right is claimed it is no answer to say 
that some other irrigation supply might be obtained. Morla Gangulu v. Thata 
Jagannalham, (1923) 45 M. L. J. 724 followed. 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of East Tanjore at Mayavaram 
in A. S. Nos. 2 and 3 of 1922 preferred against the decree of 
the Court of the Additional District Munsif of Tiruvalur in 
O. S. No. 126 of 1920. 

T. Narasimha Atyangar and R. Gopalaswami Aiyangar 
tor appellants. 

K. Rajah Aiyar for respondents. 

The Court delivered the following 

JUDGMENT :— The plaintiffs 1 and 2 and the 3rd plain- 
tiff owning adjacent plots of land instituted this suit to estab- 
lish a common right of easement to take water over the 
defendant’s land by a channel marked A, X, Y and B. ‘They 
base their claims on allegations of easement by prescription and 
easement of necessity. The District Munsif finding that the 





'S; A. No. 27 of 1933. oth January, 1924. 
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plaintiffs 1 and 2 had not proved any right of easement by pres- 
cription and could not claim an easement of necessity dismissed 
their suit. But he granted a decree to the 3rd plaintiff on the 
finding that he had enjoyed the right of irrigation by means of 
a channel X, Y for more than the statutory period. The plain- 
tiffs 1 and 2 appealed against the dismissal of their suit. The 
defendants appealed against the decree given to the 3rd plain- 
tiff. 

The Subordinate Judge who heard the appeals found that 
the plaintiffs 1 and 2 had got an easement apparent and con- 
tinuous and necessary for enjoying their lands which were ob- 
tained by means of a sale deed from the defendants in 1900. In 
the first Court there was no consideration of the question whe- 
ther the right of plaintiffs 1 and 2 could fall within S. 13 (b) of 
the Easements Act. The suit of these plaintiffs was dismissed be- 
cause the District Munsif found that the easement claimed was 
not absolutely necessary for enjoying the lands seeing that it 
was possible to irrigate them through another channel which 
would not pass over the defendants’ lands. The Second Appeal 
is brought against the decrees in favour of both ‘sets of plain- 
tiffs. In respect of the 3rd plaintiff’s case both Courts have 
found that he has no means of irrigating his land except 
through the channel X, Y and that it was so irrigated before 
it was severed from defendants’ lands and therefore nothing 
more can be said in second appeal against the correctness of the 
decree which is based on a finding of fact by two Sub- 
ordinate Courts. But as against the plaintiffs 1 and 2 it 1s 
now suggested that if the easement is to be treated as one ap- 
parent and continuous and necessary, there should be a finding 
that it was apparent between the points Y and B. The Com- 
missioner who went to the spot found that there once existed 
a kanni between X and Y. But he was not able to say posi- 
tively whether any water-course existed between Y and B. The 
Subordinate Judge has found that the channel A, X, Y, B, was 
in existence for a long time and irrigating the lands 9 A. C. 
and 8A, that is, the lands of both sets of plaintiffs. The Sub- 
ordinate Judge was mistaken in saying that the District Munsif 
had found the existence of a channel between Y and B and that 
the Commissioner’s report supported its existence. It has 
been suggested therefore that a finding should be called for on 
the evidence as to whether there was an apparent easement be- 
tween Y and B. I do not consider it necessary to do so. 
Not only is the conclusion of the lower appellate Court clear 
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that such a channel existed, but it seems to have been the com- 
mon case of both parties in the first Court that there was a 
channel all the way between X and B. Not only did the 
plaintiffs assert the existence of this channel in their plaint but 
the defendants did not deny its existence. Their answer to 
the plaintiffs claim was to allege that they themselves had dug 
a small kanni for their own irrigation purposes between X and 
B. The 3rd_ plaintiff who was examined as P. W. 1, the 
plaintiff's 2nd witness, the Village Munsif and his 4th witness, 
a mirasidar of that village, speak to the kanni taking a bend 
towards the east : and the karnam examined as D. W. 2 says 
that the portion east of Y was seen by him and had been filled 
up. As there is evidence to support the Subordinate Judge’s 
finding as to the existence of the channel not only over X, Y, 
but also Y, B, the Second Appeal can be disposed of without re- 
ferring the matter to the lower Court again. It was suggest- 
ed at the trial in the lower Court that the land of plaintiffs 1 
and 2 might be irrigated from the channel at the north of their 
land by taking water through the cuttings at M (1) and M 
and therefore it was argued that the easement was in any case 
not necessary for enjoying the subject of the transfer. Ina 
recent decision of a Bench of this Court, Morla Gangulu v 
Thata Jagannatham (1) Devadoss and Coleridge, JJ. re- 
ferring to Watts v. Kelson (2) observed that it was 
no answer to the plaintiffs claim that a water-course 
was necessary for the use of a tenement conveyed to 
them to say that if that supply was cut off, possibly 
some other supply might be obtained. An easement 
apparent and continuous and necessary for enjoying the 
portions severed from the transferor’s land will pass to the 
transferee unless a contrary intention is expressed in the instru- 
ment of transfer. It appears, as has been found by the Courts 
below, that before the plaintiff's plots were severed fromthe 
defendant’s plots these wet lands were irrigated by means of 
the channel passing over the plot which still remains in the de- 
fendants’ possession. Unless there was a stipulation to the 
contrary at the time of the transfer, the transferees were en- 
titled to the same facilities of irrigation that used to be attach- 
ed to the land transferred before it was transferred and the 
defendants are not entitled now, 20 years later, to tell the trans- 
ferees to look out for some new source of supply on the ground 


1. (1923) 45 M. L. J. 724. 2. (1871) 6 Ch. A. 166. 
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that they do not wish to let them enjoy those irrigation facili- 
tres which were attached to the land before it was sold. From 
this point of view the judgment of the Subordinate Judge is 
correct and the second appeal is dismissed with costs. 


T.S. V. Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 


Rajagopala Iyer Petitioner™ (Plaintif) 
v. 
Thathayya Arunachala Iyer 
and others Respondents (Defts. Nos. 2 to 8) 


Contribution—Suit for—Joint tort feasors—Who are—Fatluve io prove com- 
mon defence set up—Effect of. 

Where a number of defendants in a suit fail to convince the Court that the 
defence set up is true, they cannot be treated as joint tort feasors and a suit 
for contribution as between them is maintainable. 


Quaere if there can be no decree for contribution among joint tort feasors ? 

Petition under S. 25 of Act IX of 1887, praying the High 

Court to revise the decree of the Court of the Subordinate 
Judge of Tanjore in S. C. S. No. 1494 of 1919. 


T. L. Venkatrama Iyer, V Narayanaswami Iyer and 
R. Sethurama Sastri for petitioner. 


K. Rajah Iyer for respondents. 
The Court delivered the following 


JUDGMENT :__In Small Cause Suit No. 1494 of 1919 on 
the file of the Court of the Subordinate Judge of Tanjore 
plaintiff sued for contribution. In O. S. No. 409 of 1906 on 
the file of the Court of the District Munsif of Tiruvadi he was 
sued as defendant No. 6 along with defendants, deceased 
father of the present defendant Nos. 3 to 8 and defendants 
Nos. 1 and 2 who are also defendants Nos. 1 and 2 in this suit. 
The costs were recovered from plaintiff and he sues for contri- 
bution. The lower Court has dismissed the suit on the ground 
that defendants Nos. 2, 5 and 6 in O. S. No. 409 of 1906 were 
joint tort feasors, and plaintiff files this petition for revision 
(1st defendant pleaded payment and the point was found 
against him). 

+C. R. P.-No. 155 of 1921. roth March, 1924. 
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There is authority for holding that there can be no decree 
for contribution among joint tort feasors. Vide Manja v. 
Kadugochen (1), Gobind Chunder Nundy v. Srigobind Chow. 
dhry (2) though that authority is shaken by the observations of 
Lord Herschell in Parlmer v. W. P. Steam Shipping Co. (3) 
quoted in Siva Panda v. Jujusti Panda (4). However, as- 
suming that the authority holds good, there remains the ques- 
tion of fact whether these defendants in O. S. No. 409 of 1906 
are proved to have been joint tort feasors. 


The second defendant actually pleads in his written state- 
ment that he made a fraudulent defence, but that plea has no 
evidentiary value, and can be ruled out on the principle nemo 
allegens turpitudinem suam est audiendus. 


Respondents Nos. 3 to 8 are children of defendant No. § 
in O. S. No. 409 of 1906. In his judgment in that suit the 
Munsif held that defendants Nos. 5 and 6 were estopped un- 
der S. 317 of the old Code of Civil Procedure from pleading 
that the purchase of certain items was benami. He also found 
that the story was untrue and did not believe that the father of 
6th defendant paid a moiety of the purchase money. ‘The ap- 
pellate Court found that plaintiff's evidence was defective, and 
that of defendants Nos. 5 and 6 was not sufficient to justify 
an afirmative conclusion. The Munsif also found that second 
defendant acted under the influence of defendants Nos. 5 and 
6. On these findings it would be impossible to base a definite 
charge of perjury against detendants Nos. 5 and 6. The 
most that can be said is that they failed to convince the Court 
that their contention was true, and no one suggests that when- 
ever joint defendants fail in a suit they should be treated as tort 
feasors. 

Accordingly I find that plaintiff is entitled in law to claim 
contribution as sued for. The petition is allowed with costs 
to petitioner throughout. 


TSV: Petition allowed. 
1. (1883) I. L. R 7 M. 89, 2. (1897) I. L. R. 24 Cal, 330 


3 L. R. 1894 A. C. 318. 4. (r901) I. L. R. 25 M. 599 at 6ọ3 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE KRISHNAN. 


A. Venkataramana Bhatta and another A ppellants* (De- 
fendants Nos. 11 and 12) 
Y. 
Krishna Bhatta and others Respondents (Plaintiffs 
Nos. 2 to 4 and 6 to 8). 
Landlord arid tenant—Covenant against alienation—Forfeiture clause— 
Alienation of portion of lease property —E fect of—Princtples of construction. 


A lease’ deed contained a clause for forfeiture if the rights under the term 
lease were alienated. Some of the items comprised in the lease were alienated 
and the landlord claimed to enforce his right of forfeiture. Held, it could not 
be enforced as the clause did not refer to partial alienations but only to alienation 
as a whole. 


A clause for forfeiture must always be construed strictly as against the per- 
son who is trying to take advantage of it, and effect should be given to it only 
so far as it is rendered absolutely necessary to do so by the wording of the 
clause. A covenant against assignment does not prevent the tenant from a»- 
signing for any part of the term or from assigning any portion of the premises 
and unless the covenant is expressly worded to exclude a partial alienation of 
the premises, a partial alienation will not work forfeiture. Grove v. Portal, 
(1902) 1 Ch. D. 727 followed ; Vittappa Kuda v. Durgamma, (1919) 38 ML L. J. 
190 referred to. 


Second Appeal against the decree of the District Court of 
South Kanara in A. S. No. 347 of 1920 preferred against the 
decree of the Court of the Additional District Munsif of Kasar- 
god in O. S. No. 50 of 1920 (O. S. No. 186 of 1919 on the 
file of the Court of the Principal District Munsif of Kasargod). 


B. Sitarama Rao for appellants. 
T. Ananda Rao for respondents. 
The Court delivered the following 


JUDGMENT :—The appellants before me are defendants 
11 and 12. The property in question belongs to defendants 
I to 10. It was mortgaged by them in 1910 to the plaintiffs 
who are the representatives of what is called the Bhandaram 
under an usufructuary mortgage. Defendants 1 to 10 obtain- 
ed the property back from them under a lease for 63 years. In 
that lease deed there is a covenant for forfeiture on alienation 
the effect of which -is the point to be considered in Second 
Appeal. Defendants 1 to 10 subsequently mortgaged again 
to defendants 11 and 12 some portions of this property as well 


“Second Appeal No. 1249 of 1921. 17th March, 1924. 
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as some other properties belonging to them under a usufructu- 
ary mortgage for a period of go years. 


Ít is contended by the plaintiffs that on account of thar 
transaction the covenant for forfeiture in the lease taken by 
defendants 1 to 10 from them has taken effect and that the 
plaintiffs are, therefore, entitled to recover possession of the 
properties from defendants 1 to 10 as well as from defendants 
t1andi12atonce. The covenant is worded thus as translated 
by the lower Court :—“ We shall not only deliver possession 
of the property to the Bhandaram alone by means of a sur- 
render deed in case we do not enjoy the property and pay rent 
in conformity with the provisions of this term-lease till the 
expiry of the term but we shall not alienate in any manner our 
rights under this term-lease. If we should, contrary to this, 
effect any alienation then neither we nor our representatives in 
interest shall object to the Bhandaram cancelling the term and 
taking possession of the property and enjoying the same.’ If 
the clause for forfeiture applies in the circumstances of the 
present case, there can be no doubt that the plaintiffs are en- 
titled to cancel the term of the lease granted to defendants 1 
to 10 and to recover possession of the property and to hold it 
themselves as usufructuary mortgagees under defendants 1 to 
10. But it is contended before me that there has been no 
forfeiture under this clause as the alienation by the second 
usufructuary mortgage was only of a portion of the property 
included in the lease, and such a partial alienation does not 
work a forfeiture under the clause in the lease deed. Both 
the lower Courts have rejected this contention. But it seems 
to me that there is force init. A clause for forfeiture must 
always be construed strictly as against the person who is trying 
to take advantage of it, and effect should be given to it only so 
far as it is rendered absolutely necessary to do so by the 
wording of the clause. In this case the clause speaks otf 
alienation of the defendants’ rights under the lease deed in any 
manner. It does not refer to partial alienations at all but 
only to alienation as a whole. As was laid down by 
Mr. Justice Joyce in Grove v. Portal (1), a covenant against 
assignment does not prevent the tenant from assigning for any 
part of the term or from assigning a portion of the premises, 
and unless the covenant is expressly worded to exclude a partial 


alienation of the premises, a partial alienation will not work 
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forfeiture under a clause which prevents alienation of the pre- 
mises. It is always open to the landlord to put into his lease 
a covenant against alienation either complete or partial, if he 
intends that forfeiture should result from a partial alienation 
as well but where he does not do so the construction adopted 
in England is that the covenant will not apply to a partial alie- 
nation. As this view is based upon general principles of 
equity, I do not see why that same view should not be adopted 
and followed in India. Following the view adopted in 
Grove v. Portal (1) I consider that the alienation here, even 
though it affected a major portion of the property leased can- 
not be held to have worked a forfeiture of the period of the 
lease as the covenant in the document before me does not re- 
fer to partial alienation of property. The case of Grove v. 
Portal (1) was cited in Vittappa Kuda v. Durgamma (2) but 
it was distinguished there, as the property which was surrender- 
ed by the lady was the whole of the property she had then with 
her. But for the distinction I take it that the learned Judges 
would have followed the ruling. The question here is not 
one of giving possession to a third party as the lower Court 
seem to think. The covenant in the document does not speak 
of possession at all but of alienation of- the rights under the 
lease. Holding that the usufructuary mortgage to defendants 
1r and 12 was not sufficient to work a forfeiture of the term 
of the lease to defendants 1 to 10, the suit for possession must 
be dismissed. The decree of the Court of first instance so far 
as it relates to arrears of rent will not be interfered with. 


As regards the costs, defendants 11 and 12 will be paid 
their costs as regards possession only by the plaintiffs in all the 
three Courts. The plaintiffs will bear their own costs on that 
portion of the case. 


T.S. V: 





1. (1902) 1 Ch. D, 727. 
a. (1919) 38 M. L, J. 190. 
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IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Vicror Murray Courrs TROTTER, 
Chief Justice AND MR. JUSTICE RAMESAM. 


Periyanayaki Ammal Appellani* 
v. 
A. S. Rathnavelu Mudaliar (dead) and 
others Respondents. 


Hindu Laww—KW ill—Construction—F esting—Life estate to daughter with re- 
mainder to her son—Vesting of estate in son—His surviving his mother if a con- 
dition precedent. 

By his will a Hindu gave certain properties to his daughters, the material 
clause of the will being: “These (meaning the daughters) have no power to 
make sale, gift, mortgage, etc., of these two houses and grounds. After these, 
their issues shall use and enjoy them from son to grandson and so on in succes- 
sion so long as the sun and moon may last, with power of gift, mortgage, ex- 
change and sale and they shall every year without default perform the aforesaid 
ceremonies, ete.” 

Held, on the construction of the will, that a son of one of the daughters who 
had predeceased his mother took nothing under the will. 


Under the will, it was a condition precedent to any estate vesting in the 
daughter's son that he should survive his mother. 


On Appeal against the judgment and decree, dated the 
22nd November, 1922 of Mr. Justice Kumaraswami 
Sastriar passed in the exercise of the Ordinary Original Civil 
Jurisdiction in C. S. No. 544 of 1921. 


V Radakrishnayya and C. L. Nilakanta Mudaliar for 
appellant. 


M. Chockanatha Chetty for respondent. 
The Court delivered the following 


JUDGMENT :__Ramesam, J. :—In this appeal the first 
question that arises is the construction of a will. The testator 
Shanmugha Mudaliar died in December, 1912, leaving a will 
dated the 11th of November, 1911. Under this will he gave 
certain properties to his three daughters. We are now con- 
cerned with the disposition in favour of one of the daughters, 
Lokanayaki Ammal. She died on the 2nd of October, 1918. 
She had a son who was born on the 30th of September, 1918 
and who pre-deceased her on the 1st of October, 1918 having 
lived only for a day. 





*O. S. A. No. 12 of 1923. 25th March, 1924. 
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The important clause in the will runs thus :— 


“ These (meaning the daughters) have no power to make 
sale, gift, mortgage, etc., of these two houses and grounds. 
After these, their issues shall use and enjoy them from son to 
grandson and so on in succession so long as the sun and the 
moon may last, with power of gift, mortgage, exchange and 
sale and they shall every year without default perform the 
aforesaid ceremonies, etc. ” 

The first question that arises is whether under 
this clause a son of a daughter gets a vested estate 
immediately on his birth, or after the death of the mother, 
i. e., after the termination of the preceding life-estate. In 
construing a will made in somewhat similar circumstances it is 
true that I held in that case (Appeal No. 141 of 1921) that the 
daughter’s son took a vested estate immediately after his birth, 
following the decision of the Privy Council in Bhagabati Bar- 
manya v. Kalicharan Singh (1); but I find that the language of 
the will in this case is somewhat different from that of the wil! 
in that case. For example, the clause referring to the daughter’s 
son in the other case ran thus “If amaleis born to my 
daughter, it will inherit the real property given to my wife and 
daughter.” In this case it runs thus ‘“ After these, their 
issues shall use and enjoy them.” ‘There are other differences. 
The will before us is more consistent with the view that the 
testator intended that the daughter’s son should get an estate 
only if he survived the daughter; in other words, that the son 
should survive the mother is a condition precedent to any estate 
vesting in him. If that is so, the son having predeceased the 
mother, no estate vested in him and nothing descended to his 
father. On this construction of the will, the further question 
argued by Mr. Radhakrishnayya as to the retrospective opera- 
tion of Act VIII of 1921 does not arise. 

In the result, the appeal will be allowed and the plaintiff 
and the 2nd defendant will get a decree with mesne profits at 
Rs. 21 a month from the date of this decree and costs in both 
Courts from the estate of the first respondent. 

The Chief Justice -_I agree. 


A. S. V. Appeal allowed. 


r (1911) ILL. R 38 Cal. 468. 


Periya- 
nayakı 
Ammal 
v. 
Rathnavelu 
Mudaliar. 


enaint 


Ramesam, J. 


Venkata- 
chalam 
Chettiar 
v. 
Ponnuswami 
Iyengar. 


312 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLVI. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT MR. Justice WALLACE. 


P. L. A. R. M. S. Venkatachalam Chettiar 
by agent Kadiresan Chettiar (dead) and 
another Appellanis* (Plaintiff 
and his legal representative) 
U. 
Ponnuswami Iyengar and another Respondents (Defts.) 

Indian Contract Act, S. g1—A pplicability —Commission agent and principal 
—Despatch of goods by rail—Absence of insurance—Usual course of bupiness— 
Loss—Liability for—Legal position of parties—Interest Act—If exhaustive— 
Award of interest—Discretion. 

A commission agent and his principal do not stand in the relation of vendor 
and vendee when goods have been purchased in the ordinary course of business 
by the former for the latter and despatched to him by rail. Ireland v. Livingston, 
L. R. s H. L. 395 ; Cassaboglow v. Gibb, (1883) 11 Q. B. D. 797 referred to. 
The agency contract is in some respects analogous to that of a contract of 
purchase and sale, as for example in the commission agent having the 1ight of 
stoppage in transitu ; but the property in the goods passes to the principal im- 
mediately on purchase and does not depend on the manner of the delivery. -S.*g1, 
Indian Contract Act, does not in terms apply to such a case. 

Where the customary method of doing business as between a principal and 
his commission agent was to despatch goods by rail uninsured, and on a parti- 
cular consignment of goods being lost the principal could not hold the carrier 
responsible for safe delivery on account of the absence of insurance, the agent is 
not guilty of negligence and hence cannot be charged for the loss. 


The Interest Act is not exhaustive of all cases in which interest is allowed. 
Abdul Saffur Rowther v. Hamida Bivi Ammal, (1939) I. L. R. 42 Mad. 661 fol- 
lowed. The award of interest is more or less a matter of ‘discretion for th- 
Court and not a matter of law. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in A. S. No. 98 of 1919 
preferred against the decree of the Court of the District Mun- 
sif of Kumbakonam in O. S. No. 613 of 1917. 


A. Krishnaswami Atyar for appellants. 
S. Doraiswams Atyar and T. D. Ramiah for respondents. 
The Court delivered the following 


JUDGMENT :—The original suit was to recover a sum of 
Rs. 1,691, principal and interest due on account of dealings by 
the defendants with the plaintiff in silk goods. Itis not denied 
that the plaintiff was a commission agent in Bombay for the 
defendants at Kumbakonam, for the purpose of silk thread. In 


“S. A. No. 655 of 1921. 15th Febrigary, 1924. 
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his capacity as such, the plaintiff had purchased two bundles of 
silk thread for the defendants and despatched them by rail to 
the defendants. One of them was lost on the way. ‘The 
plaintiff in his present suit for the balance due in the matter of 
his agency account included the price of the lost bundle. The 
defendants repudiate liability for this and claim that it was lost 
through the plaintiff’s negligence in not insuring the bundle as 
required by railway rules to ensure safe transit of all parcels 
of such a nature whose value is over Rs. 100. ‘The defend- 
ants also call in aid S. 91 of the Indian Contract Act. 

The District Munsif held that S. 91 did not apply to a 
case of a commission agent and that no negligence had been 
proved. The lower appellate Court held that section 91 ap- 
plied and that the plaintiff had not followed its provisions and 
was guilty of negligence, and the loss must fall on him. 

The chief point argued in appeal by the plaintiff was whe- 
ther S. 91 applies to the case of a commission agent. S. 91 
comes under Chap. VII, which is headed “ Sale of Goods ” and 
under the sub-heading “ Delivery,” and no doubt it applies to 
the case of an ordinary vendor and vendee. ‘The question then 
is whether a commission agent and his principal stand on the 
same footing of vendor and vendee when goods have been pur- 
chased in the ordinary course of the agency by the commission 
agent for the principal and despatched to him. Defendants 
rely on the dictum of Lord Blackburn in Ireland v. Living- 
ston (1) that “it is quite true that the agent who in thus exe- 
cuting an order ships goods to his principal, is in contemplation 
of law, a vendor to him.. The legal effect of the transac- 
tion between the commission merchant and the consignee, who 
has given him the order, is a contract of sale passing the pro- 
perty from one to the other and consequently the commisston 
merchant is the vendor and has the right of one as to stoppage 
in transitu.” But the learned Judge goes on to point out that 
the contract between principal and agent is in no way superseded 
by this quasi-sale, but that “ this superseded sale is not in any 
way inconsistent with the contract of agency existing between 
the parties.” 

This dictum has been explained in a later case by Brett, 
M. R. and Fry, L. J. in Cassaboglow v. Gibb (2).. It 1s clear 
from the notes of argument in that case that the question was 
clearly raised. whether, if any foreign agent has purchased 
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goods from his principal and shipped them, the position of the 
agent to his principal is not that of vendor and purchaser. The 
other side there pointed out that there was no contract such as 
would be between a vendor and a purchaser, that the plaintif 
should have the goods whether or not they were procurable and 
that it had never been decided that damages for any breach or 
duty by an agent was to be assessed on the same principle as 
they are in the case of a vendor and purchaser. ‘The clear 
question which the Master of Rolls-put to himself there was, 
was a breach of duty by an agent as agent not a breach of con- 
tract as vendor and, if there was a breach what damages has 
the plaintiff suffered thereby ? And the idea that the plaintiff was 
entitled to get damages as though his agent was a vendor bound 
to supply him with the goods ordered by him was negatived. It 
was pointed out that Lord Blackburn “‘has not said that as long 
as the contract between principal and agent is executory, the 
principal can sue the agent and make him pay as though the 
contract was that of vendor and purchaser,” and the learned 
Judge goes on to say, “ It is obvious to my mind that the con- 
tract of principal and agent is never turned into a contract of 
vendor and purchaser for the purpose of settling the damages 
for the breach of duty of the agent.” No doubt it can be argued 
that in that case, since the agents did not ship the goods ordered 
but inferior ones, they can never have been in the position as 
regards their consignee of a vendor; while in this case the plain- 
tiff did send the actual goods ordered. 

I can find nothing in these judgments tending to show that 
the legal effect of the transaction of a purchase of specified 
goods by a commission agent has the effect of turning his con- 
tract as between principal and agent wholly into one as between 
vendor and purchaser. They imply only that the agency contract 
is in some respects analogous to that of a contract of purchase 
and sale; and not identical with it, analogous in the sense that it 
will attract to the commission agent cértain reliefs ordinarily 
open to a vendor, for example, the right of a stoppage in tran- 
situ. On the other hand property in goods specified would pass 
to the principal immediately on purchase by the agent. The 


passing of the property in the goods would not depend on the 
manner of delivery. 


Let us take a case where the principal has definitely in- 
structed his agent to purchase and forward specified goods by 
railway-without the insurance insisted on by the railway as the 
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price of its responsibility for the carriage ; 1 do not imagine it 
would be reasonably contended that S. 91 would nevertheless 
apply, on the principle that the agency contract was, on con- 
signment by the agent, wholly converted into a contract as be- 
tween vendor and purchaser. Clearly the agency contract 
and its terms are throughout the dominating feature of the 
transaction, and damages for loss are to be calculated on the 
footing of that, and not as between vendor and purchaser. I 
am therefore clear that S. 91, Indian Contract Act, does not in 
terms apply to the case. Hence if plaintiff is liable for the 
loss it must be on proof of negligence or proof of breach of 
duty as agent. 


It is then argued that even if S. 91 does not apply in terms, 
the principle of it applies, that is, that the plaintiff as agent was 
bound to take reasonable care in the despatch of the goods, and 
that reasonable care is what has been statedly set out in S. 91, 
that the plaintiff having neglected to despatch the goods in such 
manner that his principal could hold the carrier responsible for 
safe delivery, is guilty of the negligence involved. Now I am 
clear that it cannot be laid down in all cases that the measure 
of reasonableness as between agent and principal is what is laid 
in S. 91 as the proper method of delivery as between vendor 
and purchaser. It hasto be decided on what the parties 
themselves in their usual course of conduct and trade custom 
considered reasonable. It is in evidence here that not only 
before the loss but even after it the defendants have sent simi- 
lar orders for silk thread valued at over Rs. 100 and have 
received them, sent uninsured, in the same manner from the 
plaintiff. The non-insurance was clearly acquiesced in by the 
principal prior to this loss and after it, and the plaintiff even 
after this loss has not received any instructions that such goods 
should be sent insured. I conclude the non-insurance was the 
implied customary method. I see no reason therefore to hold 
that the plaintiff is guilty of negligence in sending them in the 
manner, implicitly, if not explicitly, approved of by his princi- 
pal, who was evidently prepared to take the risk of loss. He 
has implicitly told the plaintiff that he does not want the goods 
to be sent insured and he cannot, while refusing this to incur 
the cost of insurance, put the whole risk of the loss on the 
plaintiff and charge him with negligence in following his own 
implicit instructions. 
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I must therefore hold that the plaintiff is entitled to the 
value of the lost silk bundle and that the lower appellate 
Court’s decision on this issue was wrong. I therefore reverse 
the decree of the lower appellate Court and restore that of the 
District Munsif on this point. Plaintiff will get his costs 
throughout. 


There is a memorandum of cross-objections filed by the 
defendants that the plaintiff is not entitled to the interest de- 
creed by the lower Courts, the contention being that he is not 
entitled to any interest at all. It is urged that no custom to 
charge interest on the agency account is alleged or proved, and 
that no demand for interest was made. The charging of interest 
is not excluded by the Interest Act which is not exhaustive of 
all cases in which interest is allowable. See Abdul Saffur 
Rowther v. Hamida Bivi Ammal (3) where the matter is dis- 
cussed at length. It follows that the award of interest is more 
or less a matter of discretion for the Court and not a matter 
of law. Both the lower Courts have on the evidence come 
to the conclusion that there was a custom or rule of trade by 
which the plaintiff should get interest ; and I am not prepared 
to find that that conclusion is unreasonable. 


I therefore dismiss the memorandum of cross-objections 
with costs. 


T.S. V. Appeal allowed : Cross-objections 


dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice WALLACE. 


Parvati Ammal Appellant* (Plaintif) 
v. 
Venkatarama Iyer Respondents ( Defend- 


ants Nos. 6, 1, 2, 4 and 5.) 


Subrogation—Mortgage prior—Decree on—Sale in execution—Puisne mort- 
gagee's payment to avert—Subrogation to prior moxtgagee's rights—Puisne mort- 
gagee’s right to—Nature and extent of rights acquired by subrogation—Prior 
mortgage as mortgage charge or as decree charge—Lumitation to enforce right— 
Suit or execution proceedings—A ppropriate procedure to enforce right of subroga- 
lion in such case—Decree of prior mortgagee satisfied by puisne moNgagee’s 
payment—FE fect. 


"S. A. No. 398 of 1921. sth February, 1924. 
3. (1919) ILR 42M 661:36MLJ 456. 


PART VIll.| THE MADRAS LAW JOURNAL REPORTS. 317 


The manager of a joint Hindu family of which defendants 2 and 3 and 
the husband of the sth defendant were the other members mortgaged plaint 
item (1) to S, and subsequently assigned his half share in the plaint items to the 
rst defendant, the wife of the znd defendant. The son of S sued on the 
mortgage to S, obtained a decree, and brought the property to sale in execution. 
The sale was held, but before confirmation, the 1st defendant raised money 
from the plaintiff on a hypothecation bond, the plaintiff undertaking to pay 
up the sale amount and release the property. The plaintiff did so and the 
decree was thereby satisfied. In a subsequent suit for partition brought by the 
3rd defendant, to which suit the rst defendant was made a party, but not the 
plaintiff, the assignment by the manager to the 1st defendant was, however, 
held to be a sham. 

The plaintiff subsequently sued to recover her loan with interest by the 
sale of the mortgaged property or by a charge on item (1). 

Held, that the plaintiff, as puisne mortgagee, was interested in paying off 
the piior mortgage, and was, by such payment, subrogated to the charge 
which she had paid of ; that by such payment the plaintiff was to be sub- 
rogated not merely to the prior mortgage in its original form as a mortgage 
charge, but to the decree charge held by the prior mortgagee, i. e., the right 
to hold the property to sale to discharge the decree debt, that right being free 
of any restriction that it should be worked out within the period of limitation 
for the enforcement of the original mortgage ; and that, as the prior mort- 
gagee’s decree had been satisfied and was therefore unexecutable, the plaintiff 
was entitled to enforce his lien by way of suit. 


Subrogee’s rights—Nature of, discussed. 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Tanjore in Appeal Suit No. 8 
of 1920 presented against the decree of the Court of the Dis- 
trict Munsif of Tiruvadi in Original Suit No. 117 of 1916. 


T. R. Venkatrama Saséai and S. Venkatarama Aiyar for 
appellant. 


S. Muthiah Mudaliar and N. Swaminatha Atyar fos 
respondents. 


The Court delivered the following 


JUDGMENT -One Saminatha Pillai was the head of a 
joint Hindu family of which defendants 2, 3 and the husband 
of the fifth defendant were members. He mortgaged some 
of the property, item (1) in the plaint, in 1902 to one Sella- 
thachi, and in 1904 assigned his half share in the plaint items 
to the first defendant, who is the wife of the second defendant. 
The son of Sellathachi sued on the mortgage, got a decree and 
brought the property to sale in execution. ‘The sale was held. 
but before confirmation, the first defendant raised money from 
the plaintiff on a hypothecation bond, the plaintiff undertaking 
to pay up the sale amount and release the property. The 
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plaintif did so and the decree was thereby satisfied. Ina 
partition suit by the third defendant in 1909, O. S. No. 41 of 
1909 on the file of the Kumbakonam Subordinate Court, to 
which the first defendant, but not the plaintif, was a party, that 
Court held that the assignment by Saminatha Pillai to the first 
defendant was a sham. The first defendant had therefore no 
interest in the property which she could transfer by mortgage 
to the plaintiff. The plaintiff, therefore, sued to recover her 
loan with interest by the sale of the mortgaged property or by 
a charge on item (1). ‘The District Munsif held that the 
plaintiff was entitled to such a charge. The Subordinate 
Judge agreed with that, but interpreted the nature of the 
charge as a subrogation of the rights and remedies of the first 
mortgagee and held that, as the right of the first mortgagee to 
enforce the mortgage arose, on the terms of it, on 
19__I__1903, a suit by the first mortgagee would at the date of 
the plaintiff's suit, have been barred and that therefore the 
plaintiff having no higher rights than that of the prior mort- 
gagee, was likewise barred from enforcing the charge. He 
therefore dismissed the suit and the plaintiff has appealed. 


That the plaintiff is, by her payment, subrogated to the 
rights and remedies of the prior mortgagee, as held by both the 
lower Courts, does not, to my mind, admit of doubt. As 
puisne mortgagee he was clearly interested in clearing the pro- 


perty of the prior mortgage. She is entitled to be subrogated 


to the charge which she has paid off. The point for decision 
is whether, when she paid it off, she is to be subrogated to it 
in its original form as a mortgage charge, or to it in the form 
into which it had developed, viz., the right to sell the property 
in discharge of the mortgage decree. [ think the latter view 
is the correct one. 


The essence of subrogation is that the party paying off a 
charge becomes in equity the assignee of that charge. It would 
seem to follow that he is subrogated to the charge in the form 
which it has assumed when his assignor in equity is (by a legal 
fiction) supposed to make the assignment. It is difficult to 
see. how an assignment can have the effect of, so to speak, set- 
ting back the hands of the clock of evolution, and reviving « 
torm out of which the charge has already developed, so that 
the charge assigned is not the charge as on the date of assign- 
ment, but some previous and outworn state thereof. It is 
still more difficult to adopt such a theory when the charge, out 
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of which the charge at the date of assignment has developed, 
had already vanished, not by process of development, but by 
efflux of time. If the charge assigned is still a charge which 
has become unenforceable as a mortgage charge by efflux of 
time, then naturally subrogation is time barred. But if it 1s 
a charge which has become unenforceable as a mortgage charge 
because it has developed into a decree charge, I cannot see 
why the party entitled to subrogation should be relegated to the 
unenforceable charge and denied the enforceable one. If the 
unenforceability of the mortgage charge as such is the test by 
which the right of subrogation is to be denied, it is difficult to 
see why a mortgage charge unenforceable at the date of assign- 
ment because it has passed into a decree, should nevertheless 
be held enforceable by a subrogee, while a similar charge un- 
enforceable at the date of assignment because of efflux of time, 
is not enforceable by the subrogee. The logical result of 
such a theory would be that in all cases where a mortgage 
charge has ripened into a decree, and the property has been 
saved from Court sale to the mortgagors by the discharge of 
the decree debt by means of a fresh mortgage, there can be 
no subrogation and such a method of discharging a mortgage 
decree debt would no longer be feasible for the judgment- 
debtors. 

It appears to me then that the proper doctrine is that the 
subrogee__or assignee in equity-_steps into the shoes of the 
prior mortgagee at the point where he is standing, and takes 
over whatever rights and remedies he possesses at the moment 
when his lien on the property is paid off. The view of the 
Lower Appellate Court is no doubt supported by two rulings, 
Sreemati Raghumani Devi v. Mukandalal Bandopadhyaya (1) 
and Sichanand Misra v. Gajmohan Lal (2). The forme- 
recognises that its view is bound to produce hardship -in cer- 
tain cases. I[he-view set out in these-cases seems to me also 
one of difficulty. It would appear to involve the proposition 
that the assignee in equity takes something less than the rights 
of his assignor, since in the hands of the assignor the mortgage 
charge has taken on a new lease of life through the decree. 
while in the hands of the assignee it may be already dead. In 
the Privy Council case Mahomed Ibrahim Hussain Khan v. 
Ambila Pershad Singh (3), the mortgage charge when paid of 
had not ripened into a decree, and is thus hardly in point. In 
x, (1920) 25 CW N 283. ~ 2 (1922) 68 I C 707. 

3. (1912) ILR 39 C 527 22 M.L J 468 (P C). 
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a case like the present, where there are no equities in favour 
of the mortgagors, who are hoping, without paying a pie to- 
wards the discharge of the prior mortgage, to take the pro- 
perty wholly free of it, I am not prepared to follow the doc- 
trine laid down in the above two cases. As I have stated, I 
find it difficult to see how, when a mortgage is no longer alive 
as a mortgage but has suffered a change into a decree for 
sale, and cannot therefore any longer be enforced as a mort- 
gage by the prior mortgagee it is nevertheless alive as a mort- 
gage.and enforceable as such by the puisne mortgagee who has 
paid it off in its shape as a decree debt, or how that payment 
can reverse the process of conversion it has passed through 
and revive it again as a mortgage charge. I hold therefore 
that plaintiff is subrogated to the decree charge held by the 
prior mortgagee, i. a., the right to hold the property to sale 
to discharge the decree debt ; and that right is free of any 
restriction that it should be worked out within the period of 
limitation for the enforcement of the original mortgage. 


The other side contends that the mere payment will noz 
avail in this case to create a charge in favour of the plaintiff. 
J do not agree. Let us suppose that the 1st defendant had 
herself found the money to satisfy the decree from her own 
funds and had herself thus averted the sale. The property 
would have come to her then. In the partition suit the Ist 
defendant, who pleaded that the assignment to her was no 
sham, would certainly have been entitled in that suit, when 
the assignment was held to be a sham, to a refund, by way 
of charge on the property, of the money paid from her own 
funds to save the property. It is difficult to see how the 
plaintiff, her mortgagee, can be in a worse position than she ; 
and, if the first defendant could, had she paid off the mortgage 
with her own funds, in the partition suit have been given a 
charge on the property for the amount paid by her, the plain- 
tiff, who ought to have been a party to the partition suit and 
was not, would in that suit, had she been made a party, have 
been given a charge of the same nature as the charge to which 
the first defendant would have been entitled had she spent 
her own money in saving the property to the family. 
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and that case certainly bears analogy to the present case. 
There the owners by succession to the equity of redemption 
and the rights of the first mortgagee had mortgaged both to 
the plaintiff and held these up as a shield in a suit by the puisne 
mortgagee to enforce his mortgage, to which suit the plaintiff 
was not a party. The plaintiff on the date of the suit by-the 
second mortgagee had parted with her ownership rights and 
held only the third mortgagee’s rights over the property. 
The Privy Council held that the plaintiff ought to have been 
made a party to the suit by the second mortgagee as well as the 
plaintiff's mortgagors, who were in the shoes of the first mort- 
gagee and held the equity of redemption, and that, as she was 
not made a party she must in her suit to enforce her mortgage 
be relegated to the rights she would have been entitled to en- 
force in the second mortgagee’s suit if she had been madea 
party to it ; and the Privy Council held that she was entitled to 
enforce her mortgage to the extent of the amount to which her 
mortgagors were benefited by the decree in favour of the 
second mortgagee in his suit, since she would have been, under 
her own mortgage, entitled to enforce it up to that extent at 
least against her mortgagors in the second mortgagee’s suit. 


I think the principle of this case applies to the present. In 
their partition suit the present respondents were not entitled to 
ignore the assignment to the first defendant before the Court 
had set it aside and omit to include in that suit the mortgagee 
of the property under 1st defendant, viz., the plaintiff. Plain- 
tiff is therefore entitled to be put in the position she would have 
been in had she been a party to that suit. I must take it that, 
since the first defendant fought for the genuineness of the 
assignment, the Court would have held against it even if the 
plaintiff had been there to support it. On that finding would 
the Court then have granted the plaintiff a charge on the pro- 
perty to the extent of the amount she paid to discharge the 
mortgage decree on the property ? I can see no valid reason 
why it should have refused that. The plaintiff was obviously 
then a person interested in the discharge of the prior mortgage 
and would in that suit have been properly subrogated to the 
right of recovering what she had paid to satisfy the prior mort- 
gage decree and if the present respondents in their partition 
suit wished to divide the property free of that encumbrance, it 
would have been incumbent on them to free it by payment to 
the plaintiff of the amount which she had paid in order to free 
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the property. The plaintiff must now therefore, as far as 
can be done, be relegated to the position she would have held 
and be held entitled to the relief she would have been entitled 
to, had she been made a party to the partition suit. 


I hold, therefore, that the plaintiff is entitled to a charge 
on the whole of item (1) of the plaint property to the extent 
of the amount paid by her for the cancellation of the Court 
sale. 

The only other question is whether plaintiff was entitled in 
law to enforce this lien by way of suit or whether she ouglit to 
proceed by way of execution from the point at which the prior 
mortgagee left off. I am of opinion that the proper procedure 
was by way of suit.~ The decree had been satisfied in the exc- 
cution proceedings, and no one can execute a satisfied decree, 
see Sundara Reddiar v. Subbiah Koundan (5) and Gopi Narain 
Khanna v. Bansidhar (6). The fact that the person claiming 
to execute the decree was in the latter case a defendant in the 
suit does not seem to me to affect the general principle laid 
down in these cases. 

The Second’ Appeal is therefore allowed. I reverse the 
decree of the lower appellate Court and restore that of the 
District Munsif, interest at 6 per cent. being continued up to 
the date of payment. The plaintiff will get her costs through- 
out on the amount decreed from the contesting respondents, 
defendants 2 and 6, who will get costs from her throughout on 
the amount disallowed.. The sixth defendant’s memorandum 
of objections is dismissed with costs. 


Buco. V, Appeal allowed. 


PRIVY COUNCIL. 
(On Appeal from the Chief Court of the Punjab.) 


PRESENT :_LoRD DUNEDIN, Lord PHILLIMORE, SIR 
Joun Epcr, Mr. AMEER ALI AND MR. Justice DUFF. 


Behari Lal-Bulaki Ram A ppellant* 


v. 
Kundan Lal and another Respondents. 


Company—IV inding-up—Orders in—Jurisdiction —Additional District Judge 
fo whom functions of supervising liquidation has been assigned by District 
Judge—Jurisdiction of—Punjab Courts Act, 1888, S. 6—Effect. 


*P C Appeal No. 17 of 1922. 28th July, 1922. 
5. (1912) 24 ML J 28, 6. (1905) I LR 27 All 325 (PC). 
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Under the Indian Companies Act of 1882 and that of. 1913 the -District 
Judge has jurisdiction to make all orders in the winding-up of a company 
And when the District Judge assigns to an Additional District Judge all the 
functions of supervising the liquidation, the Additional District Judge has, by 
virtue of S. 6 of the Punjab Courts Act, 1888, jurisdiction to make all such 
orders. 

Com pany—I¥ inding-up—Sale by Official Liguidator—Sanction by Court of— 
Order granting—Setiing aside of, on appeal—Propriety—Sale best thing under 
circumstances—E fect. 

An order approving and sanctioning a sale by the Official Liquidator in the 
course of the winding-up of a company ought not to be quashed in appeal if 
the’ sale which the Judge of first instance had effected was the best thing that 
could be done under the circumstances. 

Privy Council—A ppeal—Cosis of—Successful appellant—Disallowance of 
costs to—Respondents unreprescrded to appellants knowledge—Delay in bringing 
appeal to hearing to consult appellant’s interest as to advisability of prosecuting 
appeal. . 

Where the appellants in an appeal to the Privy Council, who must have 
becn aware for some time that no appearance would be entered for the res- 
pondents and were therefore in a position to bring on the case ex parte, greatly 
delayed before bringing it on, because they wanted to see whether by reason 
of changes in commerce it was profitable to them to prosecute the appeal and 
get the order of the Court below set aside, their Lordships, while allowing 
the appeal, disallowed to the successful appellants the costs of the appeal to His 
Majesty. 

Appeal from the judgment of the Chief Court, Punjab 
(31st July, 1948) reversing an order of the District Judge, 
Delhi (15th March, 1918). 

L..de Gruyther, K. C. and Abdul Majid for appellant. 

July 28, 1922. The Judgment of their Lordships was 
delivered by 

Lorp PHILLIMORE :_—This is an appeal from an order of 
the Chief Court of the Punjab made in the matter of the wind- 
ing-up of the Diamond Jubilee Flour Mills Company, ana re- 
versing an order of the Additional District Judge at Delhi. 


In the course of the proceedings in the Chief Court a 
point was raised which the Judge thought it unnecessary to de- 
cide; but which in their Lordships’ view should be decided. It 
was contended on behalf of the creditor objecting to the order 
in question, that the Additional District Judge had no jurisdic- 
tion, and that all orders made in the winding-up of a company 
must be made by the District Judge. Their Lordships think 
that this is not so. 

When this matter began, the Indian Companies Act of 
1882 was in force, but as it progressed the existing Act, being 
the Indian Companies Act, 1913, came into-operation. Fer 
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this purpose, however, the two Acts are so similar that no dis- 
tinction need be made. 


It is not disputed that under the Act the District Court has 
jurisdiction, the only question is whether that jurisdiction is con- 


fined to the District Judge or can be exercised also by an 
Additional District Judge. 


This matter appears to be settled by the Punjab Courts 
Act, 1888, which by S. 6 provides as follows :— 


‘The following section shall be added to the Punjab 
Courts Act, 1884, namely -— š 


7s. (1) When the business pending before any 
Divisional Court consisting of one Judge, or before the Court 
of any District Judge, requires the aid of an Additional Judge 
For its speedy disposal, the Local Government may appoint to 
the Court an Additional Divisional Judge or an Additional 
District Judge, as the case may be. 


(2) An Additional Judge so appointed shall dis- 
charge any of the functions of a Divisional Judge or District 
Judge, as the case may be, which the Divisional Judge or Dis- 
trict Judge may assign to him, and shall, as regards the idis- 
charge of those functions and subject to the provisions of the 
next following sub-section, be deemed, for the purposes of this 
Act, to be a Divisional Judge or District Judge. n 


There is no doubt that the District Judge had assigned to 
the Additional District Judge all the functions of supervising 
this liquidation. He discharged these functions apparently 
without any objection for a considerable time and made many 
orders ; and no point was taken till this appeal was made at an 
advanced stage of the liquidation. He had jurisdiction, and 
the question which remains to be decided is the propriety of the 
order which he made. 


The facts of the case are these. The company was insol- 
vent ; ıt had as a large secured creditor the Bank of Upper 
India, which was also in liquidation. The company was order- 
ed to be wound up on the 31st July, 1914. On the 16th Sep- 
tember, 1916, the Offcial Liquidator with the sanction of the 
Judge let the Mills to the present appellants, for a term of three 
years from Ist January, 1917, at a rent of Rs. 16,000 per 
annum. In the lease it was provided that if the lessor at any 
time proposed to sell he should give a six months’ notice, and 
pay Rs. 5,000 by way of compensation ; and if the lessees want- 
ed to put an end to the lease, they could take similar action.. 
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On the 12th June, 1917, a notice in accordance with the 
leasc lastly mentioned was given with the sanction of the Coutt, 
informing the lessees that it was proposed to sell and giving 
them notice to quit on the 31st December. When the Liquida- 
tor of the Bank knew of this,.he protested against the action of 
the Liquidator of the Company who thereupon entered into ne- 
gotiations with the lessees for a withdrawal of the notice. The 
latter found themselves in a strong position. Having regard 
to what afterwards happened it was probably to their interest 
that the lease should stand. On the other hand, if the 
lessors were hesitating and did not want to pay the Rs. 5,000 
fine, firm action on the part of the lessees might extract very 
favourable terms. In the end, the Liquidator arranged with 
the lessees that he should be allowed to withdraw the notice 
upon terms that he gave up his power of terminating the lease, 
and on certain other terms favourable to the lessees. 


The Bank, while welcoming the withdrawal of the notice, 
protested against any alteration of the terms of the lease ; and 
then the matter came before the Judge. He noted the following 
order made on the 8th October, 1917 =— 


l ‘Tt is not my intention to sell the Mills at present. In 
the present state of the money market it would be a foolish pre- 
ceeding. Under para. 6 of the lease, notice can only be given 
when there is an intention to sell. ‘There being no intention 


to-sell, the notice already given should be and has to be treated 
void.” 


On the 19th the Liquidator of the Company and the lessees 
came before the Judge, and he, considering the proposal in 
view of the interests of the Company, agreed with some varia- 
tion to the terms which the Liquidator had provisionally made, 
the important term being that the Liquidator lost his power ot 
putting an end to the lease. For some reason the Judge did 
not have the order finally drawn up, or the agreement register- 
ed, but thought it might wait for a month. 


The Liquidator of the Bank now changed his view. He 
had a report from an expert to the effect that no better time 
than the present could be chosen for the disposal of the proper- 
ty provided it could be sold free from the incumbrance of ozcu- 
pancy, and he went on to suggest a sale, and as his suggestion 
was not accepted, to file a formal petition on 1st January, 1918. 
To:this the Liquidator of the Company made a reply, and the 
Judge thereupon made this order on the 21st January :— 
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“ I think before I decide definitely as to the sale of tne 
Mulls there should be some indication of what price is likely 
to be realised by the sale of the Mills. Is there likely to be 
any purchaser ? At the same time, I quite realise that the 
Bank as a secured creditor is not.receiving what it shoulu from 
its security. The income from its security is being diverted 
to the payment of unsecured creditors, which to me docs not 
appear quite equitable. 


“ I direct that the Official Liquidator advertise the sale 
of the Mills and invite offers. |Report in a month.” 


The Liquidator sent out the advertisement, and various 
tenders came in, one ultimately going as high as Rs. 2,20,000, 
but all these tenders were subject to the condition that posses- 
sion of the Mills should be made over at an early date ; and in 
particular the highest tender required possession within a month 
‘ free from all disputes.” 


These conditions rendered all the tenders useless. The 
lessees were under the original lease entitled to six months’ 
notice ; under the amended arrangement, they were entitled to 
stay if they desired till the 1st January, 1920. It might be 
possible to upset the subsequent arrangement as it had never 
been formally completed, and possibly the order of the Judge, 
whenever it was drawn up, might be appealed from. But any 
purchaser wishing to get free from this amended arrangement 
would see a prospect of certain litigation in front of him. 


The business position had either been all along, or had by 
this time become, different from that which the Judge had con- 
ceived it to be, when he put aside the idea of a sale altogether. 
Money might be scarce, but the War had made the importation 
of machinery into India impracticable, there was a great de- 
mand for machinery, and there were likely to be several com- 
petitors for the Mills, but only on terms that they could get im- 
mediate or early use of the machinery. In this state of things 
the lessees had got the whip hand. Eventually, the Judge came 
to this conclusion, which he stated in the judgment of the 28th 
February as follows -_ 


“ Looking at the case from all these points of view, I 
think the best course will be to give the lessees an option of 
purchase before taking any definite line. Are they prepared to 
make a reasonable and fair offer for the Mills ? If so, I will 
consider the offer and then decide.” 
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Thereupon the lessees offered Rs. 1,50,000. The Judge 
said “ Make it Rs. 1,75,000,” and they did. Some credi- 
tors then said that the property was worth from I 1-2 to 3 
lakhs of rupees, and they would like a public auction. The 
Judge pointed out that possession could not in any circumstan- 
ces be given till the expiry of six months, and that it 
was possible that the possession might be indefinitely postponed 
if the lessees insisted on their rights, and he adjourned the mat- 


ter to see whether in that state of things anybody would make 
a better offer. 


On the 15th March, he had a further sitting, but no 
one came forward to make any offer on the terms indicated, 
and he, therefore, approved and sanctioned the sale to the 
lessees for Rs. 1,75,000. It is from this order that the 
appeal was made to the Chief Court. 


The learned Judge of the Chief Court in dealing with the 
case expressed himself in somewhat severe terms as to the un- 
wisdom of the withdrawal of the six months’ notice, which 
would have enabled a sale at the beginning of 1918, and of the 
subsequent concession made to the lessees. It was not un- 
reasonable that he should make these comments, but after all, 
these matters were past cure, and what he had to determine 
was whether rebus sic stantibus the sale to the lessees which the 
Judge of first instance had effected was the best thing that could 
be done. He proceeded to complain of the action of the 
Judge in explaining to possible purchasers the conditions under 
which they would have to purchase, and said that the mode of 
explanation was unduly deterrent. But again, in their Lord- 
ships’ opinion, the learned Judge of the Chief Court failed to 
face the facts. However unfortunate they were, there they 
were. No one suggested that it was a mistake to have a sale 
at all, and if there was to be a sale, it could only be on terms 
that the purchaser must take the property with all the burdens 
of the lease, and the further burden of any subsequent rights 
which the lessees had obtained. If the learned Judge in the 
Chief Court had put this question before himself, their Lord- 
ships think he would never have quashed the decision of the 


Judge of first instance, and this decision their Lordships think 
must be restored. 


There remains a question which has given their Lordships 
some trouble, the question of costs. The appellants, the les- 
sees who had been made parties to the proceedings in the Chief 
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Court, were entitled to come to His Majesty in Council and 
have the erroneous decision of that Court reversed.” The 
party who procured that erroneous decision was a creditor, or 
rather, for he also was in liquidation, the Receiver of that credi- 
tors estate. He has not appeared to support the order 
which he obtained, and in an ordinary case he ought to pay the 
costs of the appeal to His Majesty, if there is any estate out of 
which they could be paid. 


But there are special circumstances. The appellants 
must have been aware for some time that no appearance was 
going to be entered for the respondents, and being in a position 
to bring on the case ex parte, they appear to have greatly de- 
layed before bringing iton. The decision of the Chief Court 
was dated the 31st July 1918, and this case was not set down 
for hearing till the 26th May, 1922. During almost all that 


time the appellants were in the following position. If for 


commercial reasons it suited them to accept the order of the 
Chief Court to hold the premises during the remainder of thetr 
lease, and then get out of what might by reason of changes in 
commerce be a bad bargain, they were in a position to do so 
by abandoning their appeal. If, on the other hand, it suited 
them, as apparently it has suited them, to re-establish their sale, 
they had only to bring their case to a hearing. 


In these circumstances, there is no hardship in making them 
bear their costs of the appeal to His Majesty. 

Their Lordships will, therefore, humbly recommend His 
Majesty that this appeal should be allowed, that the order of 
the Chief Court should be discharged, and that the order of 
the Additional District Judge at Delhi should be restored, and 
that there be no costs of this appeal. 


Solicitors for the appellant: Ranken, Ford and Chester. 
Appeal allowed. 
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PRIVY COUNCIL 


(On Appeal from the High Court of Judicature at Patna.) 
PRESENT :__LORD DUNEDIN, LORD PHILLIMORE, LORD 
CARSON AND SIR JOHN EDGE. 


Rai Radha Kishun and others Appellants” 
v. 
Jag Sahu and others Respondents. 


_ Hindu Law—Widow—Mortgage by—Suit to enforce, against 1ewersionei— 
Plea by him of no necessity for bond—Scope of—Plea of no necessity for high 
rate of interest if included—Onus on mortgagee of proving such necessity— 
Shifting of onus—Conditions—Evidence of necessity for high rate of interest— 
Borrowing by same widow on other occasions at high interest if. 


A purdanas/nn lady, who had only a widow’s right in certain ptoperty, 
executed a mortgage in respect thereof for Rs 775 with compound interest at 
24 per cent. and half-yearly rests. In a suit brought, after the lady’s death, 
to enforce the mortgage bond again&st the reversionary heir who had succeeded 
to the property, the defendant raised a plea as follows :— 


“The bond sued upon is entirely illegal and without passing of considera- 
tion and is without legal necessity. ” 


Held, that the plea in general terms opened the defence that there was no 
Necessity to borrow at the high rate of interest provided for in the bond, and 
that the onus of proving that there was such necessity lay on the lender. 


Held further that, as in all questions of onus, a certain amount of evidence 
might cause the onus to shift, and that evidence on the lender’s part that the 
money could not, in the circumstances, have been’ raised at less interest would 
suffice to shift the onus so that, if the defendant led no evidence to controvert 
that statement, the lender would prevail, but that when there was no evidence 
and,it was evident on the face of the document that the interest charged was 
far in excess of commercial rates, then undoubtedly the lender had not discharged 
his task. 

Held also that evidence that on one other occasion the same widow had 
borrowed at high interest was not in any way conclusive as of what she might 
have done on the occasion in question. 

The only evidence tendered by the plaintiff before the trial Judge consisted 
of two bonds granted by the same widow borrowing at a high rate of interest 
and decree obtained on one of the bonds, and of a witness to speak to the 
execution of one of the bonds, was rejected by the trial Judge as unnecessary. 
Held, that the trial Judge acted rightly in so doing. 


Appeal from a judgment and decree of the High Court 
of Patna (23rd March, 1920) which varied a judgment and 
decree of the Subordinate Judge of Muzafferpur (26th March. 
1917). 


*P C Appeal No. sr of 1923. goth Mav, 1921. 
(Patna Appeal No. 34 of 1920). 
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One Gudar Sahai, who died on the night of the 12th 
March, 1897, left considerable landed property. His only 
son, who died in May, 1890, married Musammat Sahodra 
Kuar, by whom he had a daughter, named Bhaban. The 
first wife of Gudar Sahai died in October, 1891, and he then 
married Musammat Bachu Kuar in June, 1892. Musammat 
Sahodra Kuar, the daughter-in-law, instituted legal proceedings 
against the young widow, Musammat Bachu Kuar, for probate 
of a will alleged to have been left by Gudar Sahai, deceased ; 
but on the 23rd August, 1897, the District Judge of Lilah Ter- 
hoot as there was no witness to the alleged will of Gudar Sahai, 
dismissed the application, with costs. This decision was up- 
held on appeal by the judgment of the High Court of Calcutta 
on the 25th January, 1900. Musammat Sahodra Kuar then 
continued to carry on various other civil and criminal proceed- 
ings against Musammat Bachu Kuar, until the latter gave her 
a maintenance grant in 1904. Although the annual income 
from the estates left by Gudar Sahai was about a lakh of 
rupees, the prolonged litigation from 1897 to 1904 was 4 
heavy burden upon the estates, besides which Gudar Sahai him. 
self left debts amounting to about five lakhs. On the 21st 
October, 1902, Musammat Bachu Kuar as malik and possessor 
of Gudar Sahai’s estate executed a mortgage-bond in favour of 
Harakh Das and Tulsi Das to secure the repayment of 
Rs. 775 with compound interest at the rate of Rs. 2 per men- 
sem, with half-yearly rests, covering the following loans :_ 


(1) Rs. 125 to Dr. Leakat Hussain on a promissory 
note executed in his favour on rst October, 1902 for medical 
attendance and drugs ; 


(2) Rs. 204 due to Damri Das on a promissory note 
for lodging expenses 


(3) Loan of Rs. 275 taken from Damri Das ; 


(4) Rs. 171 received in cash at the time of the exe- 
cution of the mortgage-bond. 


On the 13th February, 1905, Harakh Das and Tulsi Das 
transferred this mortgage-bond to Muni Lal Sahu who, having 
provided the consideration money from the joint fund of the 
family, became associated with his brothers, Jag Sahu and Ram 
Khelawan Sahu, as joint holders of the deed. Ram Khelawan 
Sahu having died, an order was passed on the 21st November, 


1916, declaring as his heirs, Jag Sahu and Muni Lal Sahu, the 
present respondents, 
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Upon the death of Musammat Bachu Kuar, the estates 
passed to her daughter and heiress of Rat Gudar Sahai, 
Musammat Bhagwati Kuar. The latter died without issue, 
and thereupon Rai Mahabir Prasad (now deceased), father of 
the present appellants, being the nearest reversionary heir, suc- 
ceeded to the said estate. 


Jag Sahu, Muni Lal Sahu, and the brother Ram Khela- 
wan Sahu (since deceased), on the roth November, 1915, filed 
the present suit against Rai Gudar Sahai in the Court of the 
Subordinate Judge, Muzafferpur, claiming Rs. 14,500 with 
interest until realisation as the amount due and owing on the 
mortgage-bond and, failing payment, a decree for sale of the 
mortgaged properties. 


The defendants by their written statement filed on the 16th 
March, 1916, denied that the plaintiffs had any right of action, 
and pleaded limitation as a bar, and continued as follows :— 


“These defendants do not admit the execution and passing of considera- 
tion of the bond sued upon. So far as the defendants have learnt on enquiry, 


the bond was not executed with the information and consent of Musainmat 
Bachu Kuar. 


“The bond sued upon is entirely illegal and without passing of con- 
sideration and is without legal necessity. The necessities mentioned therein 
and the necessities alleged by the creditors are not true and correct. 


“The bond sued upon and the mortgage lien, mentioned therein, 
are not binding upon the estate of Rai Gudar Sahai, nor are they binding upon 
these defendants, nor was it executed for meeting legal necessities. 

“The rate of simple and compound interest is, altogether, contrary to 
Jaw and equity and is altogether, impraper. It is never fit to be enforced in 
any way nor are the plaintiffs entitled to get the same. 

“ Moreover these defendants beg to submit that the estate of Rai 
Gudar Sahai is not and cannot be bound by such a heavy rate of interest 
especially after expiration of such a long period the rate of simple and compound 
interest cannot be allowed. 

“The plaintiffs are never entitled to recover such amount of money 
as claimed by them and the account of the amount in claim is wrong.” 


The following issues were framed on the 25th April, 
1916 w_ 
(1) Whether the plaintiffs have a right or cause of action ? 
“(2) Whether the suit is barred by limitation ? 
“ (3) Whether: the Bechtnama, dated the 13th Febiuary, 1905, is 


genuine, for consideration, valid and operative ? 


“ (4) Whether the bond in suit, dated 21st October, 1902, is genuine, 
for consideration and legal necessity and binding on the estate of the late 
Raj Gudar Sahai ? 
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(5) Whether the rate of interest and stipulation regarding compound 
interest are legal and enforceable ? 


(6) To what relief, it any, are the plaintiffs entitled ?” 


The Subordinate Judge (Raj Kishore, Esq.) delivered 
judgment on the 26th March, 1917 in which, after holding that 
the suit was instituted in time and not barred by limitation, and 
that the deed of assignment was a bona fide document, that the 
bond was duly executed by Bachu Kuar, who received in cash 
Rs. 171, and rightly allowed the balance to be set off against 
antecedent debts owing by her ; that disputes between Bachu 
Kuar and Sahodra were going on at the time of the execution 
of the bond, and that on that account collections could not re- 
gularly be made on behalf of Bachu Kuar ; that Bachu Kuar’s 
husband died heavily indebted, and that there was pressure on 
the estate and need of loans about the time the bond was exe- 
cuted, he continued as follows :— 


“Tt follows therefore that only Rx 125 and Rs 203, or Rs. 329 out of the 
amount covered by the bond, was borrowed for legal necessity. 


“Issue No. 5——The amount covered by both the handnotes (Exs 1 and 
2-a) carried interest at 2 per cent. per month. The bond in suit was executed 
only a month or so after the execution of these handnotes and there is absolutely 
no evidence adduced by the plaintiff to show that pressure for repayments of 
the amounts due on them was so great as to compel Bachu Kua to agree to 
pay compound interest at 2 per cent. with six-monthly rest. Compound interest 
at this rate seems to be very high and the extent of its exorbitancy can be well 
gauged by the fact that Rs 775 has run to Rs. 14,500 from October, 1902 to 
November, 1915. To make the defendants liable for such exorbitant interest 
the plaintiffs were bound to prove that Bachu Kuar could not get money at 
a lower rate but this they have not done. See Harmanoje Narain Singh v. 
Ramprosad Singh (1). I would therefore allow simple interest at 24 per cent. 
per year as stipulated foi by the notes (Exhibits 1 and 2). 


“Issue No. 1.—In view of the above findings there can be no room 
tor doubt that plaintiffs are entitled to sue the defendants. In the result 
the suit 1s decreed in part for Rs 329 with interest at Rs 2’ per cent. per 
month from the date of the bond up to 6 months hence. If the decretal amount 
is not paid in six months the mortgaged property will be liable to be sold for 
its satisfaction. The plaintiffs will get their proportionate costs to 
the extent of the claim allowed. The contending defendants will get Rs 200 
ag their own costs for the amount of claim disallowed. I allow this cost to 
the defendants as they have substantially succeeded and the plaintiffs appear to 
have waited till the last moment with the ostensible object of allowing the 
claim under the bond to accumulate to a heavy amount. 


“The decretal amount will carry at six per cent. per year.” 


From this judgment and decree an appéal was preferred 


by the plaintiffs, and a memorandum of cross-objection by the 


Iı, (1907) 6 CL J 462. _ 
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defendants to the High Court at Patna (Das and Adami, JJ.) 
who, on the 23rd March, 1920, allowed the appeal in part, by 
granting compound interest at 2 per cent. per mensem, instead 
of the simple interest decreed by the Court below. The judg- 
ment of Adami, J., concluded as follows -_ 


“We thus uphold the findings of the lower Court with regard to all 
four of the items. 


We finally come to the question whether the lower Court was right in 
reducing the interest from compound to simple interest. The learned Sub- 
ordinate Judge held that it lay on the plaintiff to piove that the pressure on 
the estate was so heavy, and the difficulty of getting money at a less rate of 
interest was so great, that the compound interest agreed on in the bond was 
reasonable. He relied on l/armanoje Narain Singh v. Ramprosad Singh (1). 


In the case of Nazu Begum v. Rao Raghunath Singh (2), their Lord- 
ships of the Privy Council decided that it is incumbent on those who support a 
mortgage made by a manager of a joint Hindu family to show not only that 
there was a necessity to borrow but that it was not unreasonable to borrow at 
a high tate of interest, and that decision has been followed by the Allahabad 
High Court in Makrand Singh v. Kallu Singh (4). The same principle would 
apply even more ın the case of a mortgage by a Hindu widow. 


In the case of Premsukh Dass v. Rambhujawan Mahton (4), my learned 
brother, sitting with Coutts, J., considered the case of Nazir Begum v. Rao 
Raghunath Singh (2), and pointed out that there the want of necessity for 
the high rate of interest was put forward in the written statement of the 
defendants, and held that the ruling of the Judicial Committee applied where 
want of necessity was pleaded. 


We have then to look at the written statement of the defendants.) There 
they aver that “the rate simple and compound interest is altogether contrary 
to law and equity and is altogether improper. It is never fit to be enforced 
in any way nor are the plaintiffs entitled to get the same. Moreover, the 
defendants beg to submit that the estate of Rai Gudar Sahai is not and cannot 
be bound by such heavy rate of interest, especially after expiration of such a 
long period the rate of simple and compound interest cannot be allowed.” 


This is not an averment of want of necessity for the high rate of 
interest. It is a contention that the interest is unconscionable, and it has not 
been found to be such. There is in fact no plea in the written statement that 
there was a want of necessity for the high rate of interest and there was no 
issue framed on this point. 


Under the circumstances, following the ruling of this Court in the 
case of Premsukh Dass v. Rambhujawan Mahton (4), we must hold that, in the 
absence of a plea by the defendant that there was no necessity for compound 
interest, the lower Court was wrong in holding it incumbent on the plaintiff 
to prove that there was necessity and that the rate was unreasonable. 


As a result, the cross-objection is disallowed, and the appeal allowed 
in part. The decree of the lower Court will be modified to this extent that in 


tr (1907) 6 CL J 462. 
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place of simple interest at 2 per cent. per mensem compound interest at the rate 
claimed will be allowed. The appellants will get costs proportionate to their 
success, 


The defendants appealed to His Majesty in Council, and 
the plaintiffs at the hearing of the appeal prayed for leave to 
adduce in evidence other mortgage-bonds executed by Musam- 
mat Bachu Kuar at similar rates of interest, which the Sub- 
ordinate Judge had refused to admit as evidence. 


Kenworthy Brown for appellants :__The Subordinate Judge 
was right in holding there was no legal necessity for the widow 
to borrow at 24 per cent. compound interest with half-yearly 
rests, and the. High Court erred in holding that the question 
for such legal necessity was not open for consideration. If 
the question was not sufficiently raised on the pleadings and ıs- 
sues, the same should have been amended. In any case, inter- 
est at such rate (24 per cent.) is not allowable after action 
brought, or, at the latest, after the date fixed by the Subordi- 
nate Judge’s decree for redemption. The mortgagor was a 
purdanashin lady, and there is no sufficient evidence that the 
stipulation as to interest was properly or at all explained to her, 
or that she was advised thereon. 


T. B.W. Ramsay for respondents :— There is no onus up- 
on the plaintiffs to prove the necessity for the interest charged 
or that itis reasonable. ‘The defendants not having specifical- 
ly raised in their written statement the question of necessity of 
the rate of interest charged, the matter did not arise. The 
Subordinate Judge erred in decreeing simple interest only, in- 
stead of the compound interest stipulated in the deed. In 
any event, so far as further evidence may be necessary, the res- 
pondents now pray in their petition to be allowed to call evi- 
dence (other mortgages by the widow) excluded by the Sub- 
ordinate Judge. 


3oth May, 1924. The Judgment of the Board was 
delivered by 


Lorp DUNEDIN :__The present action was brought to en- 
force a mortgage on the family estate which had been executed 
by a purdanashin lady, now deceased, who had had a widow's 


right in the said estate. The mortgage bore to be for Rs. 775 


with compound interest at 24 per cent. and half-yearly rests. 
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The Subordinate Judge held that the mortgage was enforce- 
able only as to Rs. 329. Necessity as to the remainder not hav- 
ing been proved, he decreed for Rs. 329 as principal and for 
interest at only 24 per cent. simple. This brought out the 
interest at Rs. 1,178-12-9. The High Court agreed as to the 
principal but held that compound interest should be charged. 
which brought out the total sum at Rs. 18,548-11-4. 

The view of the learned Subordinate Judge is concisely 
expressed in his finding on the sth issue. He says :_ 

“Issue No. 5.—The amount covered by both the handnotes [Exs. 1 and 

2 (a)] carried interest at 2 per cent. per month. The bond in suit was executed 
only a month or so after the execution of these handnotes and there is absolutely 
no evidence adduced by the plaintiff to show that pressure for repayment of 
the’ amounts due on them was so great as to compel Bachu Kuar to agree to 
pay compound interest at 2 per cent. with six-monthly rest. Compound interest 
at this rate seems to be very high and the extent of its exorbitancy can be well 
gauged by the fact that Rs 775 has run to Re 14,500 from October, 1902, to 
November, 1915. To make the defendants liable for such exorbitant interest 
the plaintiffs. were bound to prove that Bachu Kuar could not get money at a 
lower rate but this they have not done [Harmanoje Narain Singh v. Ramprosad 
Singh (1)9. I would, therefore, allow simple interest at 24 per cent. per year 
as stipulated for by the notes (Exs. 1 and 2). 


The learned Judges of the High Court reversed because, 
in their opinion, there was no specific statement in the defend- 
ants’ pleading raising the question of the necessity for the rate 
of interest and that, therefore, the Subordinate Judge was 
wrong in going into the matter. 

This point has, in their Lordships’ view, been clearly 
decided by the Board. Turning to the pleadings in this case 
the defendants, in their written statement, allege as follows :— 

“The bond sued upon is entirely illegal and without passing of con- 
sideration and is without legal necessity. ” 

Now, in the case of Nazir Begum v. Rao Raghunath 
Singh (2), the judgment of the Board is as follows, at p. 148 

“In the written statement applied on behalf of the defendants one of 
the points taken was that the pioperty mortgaged was ancestral property and 
that there was no legal necessity to execute the document sued upon. In the 
view which the High Court took of this plea, a view from which their Lordships 
see no reason to differ, it made it open for the defendants to contend that 
though the necessity for borrowing the principal sum was accepted there was 
no necessity to borrow on the very onerous terms of this mortgage. This line 
of defence being thus open to the defendants the pleas laid down by this Board 


in Rajah Huironath Rat Chowdhri v. Rundhw Singh (7) and in Nand Ram v. 
Bhupat Singh (8) apply.” 


a ge ee 
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This makes clear two points. First that a plea in gene- 
ral terms opens the defence that there was no necessity to 
borrow at the high rate of interest and, second, that the onus 
of showing there was necessity lies on the lender. But there 
is further and subsequent authority. In the case of Munna 
Lal, 29th July, 1919, not reported, the passage just cited is 
repeated and afhirmed and lastly, in the case of Ram Bujhawan 
Prosad Singh v. Nathu Ram (5), there is this passage :_ 

“ It is not possible to say, after the decision of the Board in the case of 
Nazi Begum (2) already referred to, that a plea of no legal necessity for a loan 
and that the property is not at all liable for the payment of the amount claimed 
does not open the door for a defendant to say that the rate of interest is ex- 
cessive and place on the plaintiff the onus of proving that the rate of interest is 
not excessive, having 1egard to all the circumstances which prevailed when 
the loan was made.” 

In view of these authorities their Lordships cannot con- 
sider the question as still open. A plea in general terms as 
here raises the question and the question being raised the onus 
is on the lender to prove that the necessity included borrowing 
on such terms. As in all questions of onus, a certain amount 
of evidence may cause the onus to shift, and evidence on the 
lender’s part that the money could not, in the circumstances, 
have been raised at less interest would suffice to shift the onus 
so that, if the defendant led no evidence to controvert that 
statement, the lender would prevail. But when there is no 
evidence and it is evident on the face of the document that the 
interest charged is far in excess of commercial rates, then un- 
doubtedly the lender has not discharged his task. For these 
reasons their Lordships are of opinion that the judgment of the 
High Court cannot be supported on the grounds given. 

The plaintiffs’ counsel urged that if this view should pre- 
vail the judgment of the Subordinate Judge should not be res- 
tored simpliciter but the case should be remitted for further 
enquiry and he called attention to the fact that certain evidence 
proffered was refused by the Subordinate Judge as unnecessary 
and that a petition to the High Court for allowance of this 
evidence was not dealt with as, in view of the finding of the 
High Court, it became unnecessary to deal with it. 


Now, the evidence in question consisted of the production 
of two bonds granted by the same widow borrowing at a high 
rate of interest and decree obtained on one of the bonds, and 
the tender of a witness to speak to the execution of one of the 

a (1919) LL R 4r All. 571 :36 M. L. J. 521 (P. CG). 
s (1922) 44 MLJ 615 5oIA 14. 
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bonds. Their Lordships do not think that a remit is neces- 
sary. Evidence simply that on one other occasion the widow 
had borrowed at high interest is not in any way conclusive as 
of what she might have done on the occasion in question, and 
as no other evidence was tendered their Lordships think that 
the Subordinate Judge was justified in saying, as he did, that 
“there is no evidence adduced by the plaintiffs to show that 
pressure for repayment of the amounts due on them was so 
great as to compel Bachu Kuar to agree to pay compound 
interest at 24 per cent. with a six-monthly rest. ” 


Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be allowed and the decree of 
the Subordinate Judge yestored, the appellants to have their 
costs here and in the Courts below. l 


The petition of the respondents for the admission of fur- 
ther evidence will be formally dismissed with costs. 


Solicitor for appellants : Hy. $. L. Polak. 
Solicitors for respondents Barrow, Rogers and Nevill. 


A. de M. Appeal allowed. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT :— MR. JustTic: RAMESAM AND MR. JUSTICE 
JACKSON. 


T. S. Sivarama Aiyar and others Appellants* (PIfs.) 
v. 
T. S. Gopalakrishna Chettiar (dead) and 
others Respondents (Defts. 1 and 2 


supplemental respondent) and 


L. R. of the first Defendant. 


Hindu Law—Will—Construction—Bequest to wife and daughter with right 
of survivorship to cach other— If a male 1s born to my daughter, it will inhe) it 
real praperty given to my wife and daughte:'’—Estates taken by wife aud 
daughter and daughters sons—Nature of—Only son of daughter born afte 
testator’s death and dying before daughtes—Effect—Validtty of bequest 10 
daughter's sons—Madras Act I of 1914—A pplicability—F fect. 


The will of a Hindu provided that the lands should be managed by his 
biother and half the income should be enjoyed by him in his own 1ight. The 
testator gave also one house to his brother. Anothe: house and the other half 
of his lands were given “to his (testator’s) wife and daughter with the right 
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of survivorship to each other, 4 4, wife and daughte:. Lower down the 
testator provided “If my daughter does not beget male issue in her lifetime 
half the land and the house given to my wife and daughter by this will shall 
after their lives go to my brother and his male heirs. If a male is born to 
my daughter it will inherit the real property given to my wife and daughter.” 

The testator died in 1877 ; a son was born to the daughter in 1881 and the 
boy died after living for a day; the testator’s widow died in 1903 and 
his daughter in 1918. 

On a construction of the will, held, by Ramesam, J., (1) that it provided 
for an estate during the joint lives of the wife and daughter, to be taken by 
them as tenants-in-common with a remainder in favour of each for her life 
after the death of the other ; (2) that in the events that happened, after the 
death of the testator’s widow, the daughter took an estate for life; (3) that 
the daughtei’s sons were intended to be devisees under the will and not 1o 
succeed as on an intestacy (4) that the will gave a contingent remainder to 
the daughter’s sons, such contingent remainder being converted into a vested 
remainder after the birth of the first daughter’s son, subject to its diminution as 
the number of daughter’s sons was augmented by further births ; and (5) that 
the disposition in favour of the daughters sons was, in the events that 
happened, void by the rule in the Tagore Case and was not validated by 
Madras Act I of 1914 


Held, by Jackson, J. :—The will made the mgle born to the testator’s 
daughter heir to the real property given to his wife and daughter after their 
death and without any intention that the property should vest in him at birth 
and come to him by survivorship. 


If, however, the alternative and perfectly reasonable construction is adopted, 
so that the property vested in the male issue from the moment of birth, ihe 
disposition is invalid and cannot be validated by the retrospective operation 
of Madras Act I of rgrq. 


Applicability of Madras Act I of 1914. 


Appeal against the decree of the Court of the Second Addi- 
tional Subordinate Judge of Tanjore in O. S. No. 68 of 1919 
(O. S. No. 84 of 1919, Sub-Court of Kumbakonam). 

S. Varadachariar for appellants. 


A. Krishnaswamti Iyer, M. $. Venkatrama Iyer and 
T Tyagaraja lyer for respondents. 
The Court delivered the following 


JUDGMENTS :—Ramesam, J.—This appeal arises out of a 
suit (of 1919) for possession, the plaintiffs claiming to te en- 
titled, after the death of one Vembu Ammal, to the suit pro- 
perties, of which a lease for seven years had been granted by 
her to the original sole defendant on roth June, 1918. The 
lessee pleaded that, under the will of the last male owner 
Cuppuswami Aiyar, Vembu Ammal’s husband, Mr. T. V 
Gopalaswami Aiyar is entitled to the properties after her 
death, and not the plaintiffs. He also contended that the 
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lease was binding onthe remainder-man. One of the issucs 
originally framed was “ whether the suit is bad for the non- 
joinder of T. V. Gopalaswami Atyar as a party to it.” The 
case was set down for preliminary argument on this issue and on 
28th September, 1920, T. V. Gopalaswami Aiyar was added as 
2nd defendant in the suit. The Subordinate Judge found on the 
6th issue that the lease by Vembu Ammal was not within her 
competency to grant. On the r11thand 12th issues, he 
found that the 2nd defendant (and not the plaintiffs) 
was cntitled to the vested remainder in the suit properties 
after Vembu Ammal’s death. He accordingly dismissed the 
suit. ‘The first defendant filed an appeal against the finding on 
the sixth issue but we are informed that he has since become an 
insolvent and his appeal has not been prosecuted. ‘he pre- 
sent appeal has been preferred by the plaintifs and in this ap- 
peal, neither party questions the correctness of the finding on 
the sixth issue. 


The following pedigree shows the relationship of the 
parties :— 


Cuppuswami Aiyar, Sundaram Aiyar 
the testator | 
(died Sep. 1877) | 


Widow (died 1903;- 


lst PLE 2nd PIK. R 
Vembu Ammal (dicd 1918) | 
Gopalaswami Aiyar, 2nd | 
defendant 
3rd DIF 4th PIff. 


Son born and died 


The last male owner of the suit properties was Cuppu- 
swami Aiyar. He died in September, 1877, leaving his 
daughter Vembu Ammal. His last will about the genuineness 
of which there is no question__is dated 24th July, 1876. He 
was a pleader of the Tanjore District Court. The will is in 
English. His widow died in 1903 and the daughter in 1918. 

Two questions arise in Appeal__(1) What is the proper 
construction of the will ? (2) If the construction is, as con- 
tended by the respondent, is the disposition validated by 
Madras Act 1 of 1914 ? The will (Exhibit A) provides that 
the lands should be managed by his brother and half the income 
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should be enjoyed by him, in his own right. He gave also one 
house to his brother. Another house and the other half of 
his lands were given “ to the wife and daughter with the right 
of survivorship to each other, i. e., wife and daughter.” Lower 
down he provides “ If my daughter does not beget malc issue 
in her life-time half the land and the house given to my wife 
and daughter by this will shall after their lives go to my 
brother and his male heirs. If a male is born to my daughter, 
it will inherit the real property given to my wife and daughter.” 


The will provides for an estate during the joint lives of 
the wife and daughter, to be taken by them as tenants-in-com- 
mon with a remainder in favour of each for her life after the 
death of the other. In the events that happened, after the 
death of the widow in 1903, the daughter took the estate and 
it is conceded by both parties that it was an estate for her life. 
The question is__Did the will dispose of the remainder after 
the daughter’s life estate ? If so, what is the effect of the 
disposition ? The respondent’s contention is that the will gave 
a contingent remainder to the daughter’s sons__the contingency 
being, the coming into existence of each daughter’ s son. He 
accordingly argues that, when a son was born in 1881, the con- 
tingent remainder was converted into a vested remainder when 
the boy died after living tor a day ; that it was then inherited 
by his mother who took the limited estate of a Hindu mother 
in it, and, after her, it was inherited by the 2nd defendant in 
1918. It may be observed here that, at this stage we.are con- 
cerned only with the construction of the will and not with the 
validity of such a disposition as is contended for by the res- 
pondent. 


Mr. Varadachari, for the appellant, argues that the testa 
tor did not intend to make any disposition under the will in 
favour of the-daughter’s sons but intended that the Hindu Law 
of Inheritance should operate in favour of the daughter's sons. 
When the daughter died in 1918, the daughter’s sons, if any, 
would have taken it but as only one was born and even hé did 
not.survive up to 1918 the plaintiffs took the estate. [n sup- 
port.of this argument, he lays special emphasis on the word 
‘inherit ’ which he argues is not the same as ‘take’ He also 
contends that the words ‘ beget male issue in her life-time ’ 
should be construed as ‘ have male issue surviving her.’ He 
relies on Srinivasa v. Dandayudapani (1), the will in which 
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is somewhat similar. But, as the Subordinate Judge points 
out, there is no disposition in favour of the daughter's son in 
the last case. The only bequest was in favour of the daughter 
who was to transmit the corpus intact to her male descendants. 
The words ‘ male descendants’ were held not to be words of 
purchase. Wilkinson, J., construed them to be words of in- 
heritance, while Shepherd, J. thought that the daughter got a 
daughter’s estate and there was an intestacy after her death, 
leaving the Hindu Law to take etfect. 


This case does not therefore help us. He also refers to 
Guruswams Pillai v. Sivakami Ammal (2) where it was pointed 
out by the Judicial Committee (at p. 58) that “ the words 
‘have issue’ are often read as meaning ‘leave issue’ but not 
without some reason derivable from the will.” I may at once 
say the appellant’s contention about the construction of the ex- 
pression “ beget male issue in her life-time ” is only another 
way of stating his contention about the construction of the 
second sentence in the clause. If the second sentence can bu 
construed, as he contends for, as a disposition in favour of 
only daughter’s sons who survive Vembu Ammal or as provid- 
ing for the succession of the daughter’s son, as on an intestacy, 
in either case, the plaintitts get the property. It is immaterial 
what the first sentence in the clause means as, either under the 
will (if ‘ beget male issue’ means leaving male issue surviving 
her) or otherwise, the plaintifs are entitled. Thus, the con- 
struction of the first sentence need not detain us. Ít is the 
second sentence that has to be considered. 


The question is__Does the word ‘inherit’ indicate that 
the daughter's sons were intended to succeed, as on an intestacy 
after the daughter’s death. In Bhagabati Barmanya v. Kali 
Charan Singh (3) a similar contention was raised as to the 
Bengali words “ Uttaradhikara Sutre’”’ translated as “ by 
rights of inheritance ” and negatived by their Lordships of the 
Privy Council. The Chief Justice who decided the case in 
the High Court of Calcutta [Bhagabati Barmanya v. Kali 
Charan Singh (4) ] explained the expression as ‘ aftertakers ` 
and Lord Macnaghten concurred with it. In Watkins y. 
Frederick and others (5) Jord Westbury was of opinion that 
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the words ‘to inherit’ are used by the testator as equivalent 
simply to the word ‘ to take’ 


In Chunilal v. Bat Mult (6) the daughter was described 
as ‘heir’ in three places. Yet it was held that the will con- 
tained a disposition in favour of the daughter and the intention 
was not that she should succeed as heir. She pre-deceased the 
mother. In Harris v. Brown (7), the words “ descend to 
the eldest son,” were said to be the same as “ devolve or go ” 
and it was held that the eldest son took under the will. In 
Mahomed Shumsool v. Shewallram (8) their Lordships say 
‘The testator uses the word ‘heir’ as signifying the person 
who is to take immediately in succession to another.” On the 
whole I am inclined to agree with the respondent’s contention 
that the daughter’s sons were intended to be devisees under 
the will and not to succeed as on an intestacy. 


Mr. Varadachari next argues that the daughter’s sons 
were intended to take only if they were born before the testa- 
tor’s death. He refers to Mann v. Thompson (9) and Dias v. 
De Livera (10) quoted by Lord Macnaghten in Bhagabati 
Barmanya v. Kali Charan Singh (3). I have no hesitation 
in rejecting this contention. Assuming such a rule gives effect 
to the intention of Hindu testators also (cf. the Hindu Wills 
Act of 1870, S. 2) the exception to the rule, recognised 
in English Law and in Indian Succession Act, S. 99, extended 
by Hindu Wills Act to Bengal should be applied to Hindu wills 
also as expressing a rule of common sense, giving effect to inten- 
tions of testators in favour of persons described as standing in 
a particular degree of kindred to a specified individual ‘‘ when 
the possession is deferred until a time later than the death of 
the testator, by reason of a previous bequest.” Even in Bhaga- 
bali Barmanya v. Kali Charan Singh (3) the rule was not actu- 
ally applied in ascertaining the intentions of the testator. The 
consideration that the well-known doctrine of Hindu Law (laid 
down in the ‘Tagore case) that a gift to an object not in exist- 
ence is absolutely void__a consideration that must have been 
known to the testator in the present case also__did not prevent 


3. (1911) LL R 38 Cal. 468 at 472 +21 M L J 387 (P C). 
6. (1899) I L R 24 Bom 420. 
7. (1901) I L R 28 Cal 621. 
8. (1874) LR2IA 7 at rs. 
9. (1854) 1 Kay 638. 10 (1879) LR 5 AC 123, 
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the application of the exception to ascertain the intention in that 
casc. | It is true that in that case, the disposition failed as to 
those born after the testator’s death on account of the rule of 
Hindu Law governing a gift to persons not in existence at the 
time of the testator’s death, but it took effect as to those in 
existence at the testator’s death, the rule in Leake v. Robin- 
son (11) not being applicable. I may also add that, in this 
Presidency, the rule in Mann v. Thompson (9) was not applied 
in Venkayamma v. Narasamma (12). 


The next alternative contention of Mr. Varadachart is— 
even if the daughter’s sons were intended to take under the will, 
they take only if they survive the daughter and do not take a 
vested estate immediately after birth. He points out that if 
the first son of the daughter takes a vested estate as soon as he 
was born other sons of the daughter would be deprived of all 
benefits under the will__a result not intended by the testator, 
unless the somewhat complicated construction is adopted that, 
as a second or third son is born, the earlier born sons would be 
divested pro tanto so as to give the last born an equal share 
with the others. This complicated construction is the one 
suggested by the respondent and adopted by this High Court in 
Venkayamma v. Narasamma (12). The principle that a con- 
tingent estate becomes converted into a vested estate as soon 
as the contingency happens is not a principle peculiar to Eng- 
lish Law or to the Indian Succession Act (S. 107). In Hick- 
ling v. Fair (13) Lord Darvey says: “ It is an elementary 
principle in the construction of the wills that a gift to a class 
after a life interest or life rent includes all persons within the 
description of the class who were alive at the testator’s death, 
or have come into being during the life-time of the life tenant 
or life renter. That principle is comman to Scotland and 
England, and is applicable, I should suppose, wherever the 
English language is used.” The Indian Legislature thought 
ft to extend it to Bengal Hindus. The better principle is to 
permit the vesting at the earliest possible moment consistent 
with the language of the testator, i. e., immediately after the 
person named comes into being, unless there are express words 
postponing the vesting till after the termination of the preced- 
ing life estate. (See also Jarman on Wills, Vol. II, p. 1667, 
Halsburry, Vol. XXVIII, p. 716, S. 1339). 


11. (1817) 2 Mer. 363. 
9. (1854) 1 Kay 628. 12. (1916) [IL R4oM 5s40:31 ML J 33. 
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I therefore agree with the respondent's contention that 
the will should be construed as giving a contingent remainder 
to the daughter’s sons, such contingent remainder béing con- 
verted into a vested remainder after the birth of the first 
daughter’s son, subject to its diminution as the number of 
daughter’s sons is augmented by further births. 


The next question is__What is the effect of this disposi- 
tion’? As the law stood up to 1914, the disposition is void by 
the rule in the Tagore case, as no child was born during the 
testator’s life-time. No estate vested in the child born in 
1881 as he died immediately. He did not transmit any estate 
to his heirs. 


Dees the Madras Act I of 1914 (commonly known as 
Seshagiri Aiyar’s Act) make any difference ? In my opinion 
it does not. 


The Act is not declaratory in the sense that it declares 
what.the law always was. Still, it is certainly intended to be 
retrospective. The extent to which it can be used retrospec- 
tively is indicated in S. 2 (2) and in various decisions of this 
Court, Venkayamma v. Narasamma (12), Muthuswami Iyer 
v., Kalyani Ammal (14) and Shunmuga Devar v. Shunmuga 
Devar (15) and Perianayagi Ammal v. Ratnavelu Muda- 
liar (16) the Act has been used retrospectively. The actual 
decision in the cases does not help the respondent who wants 
the principle of these cases to be extended. 


The argument on the Act centered on the meaning of.the 
expression “come into operation.” The appellant contends 
that it is synonymous with ‘ vest.’ ‘The respondent points out 
such a construction excludes cases obviously within the intention 
of the Act, e. g., cases when a vested remainder becomes vested 
before the Act but the actual enjoyment is to begin after the 
Act. He also relies on the contrast between the words " come 
into operation ” and ‘‘ vested ” in the clause (2). To this 
last argument, the appellant replies that the words “ vest” and 
‘‘ operate ” are used somewhat indiscriminately in the Act and 
refers us to the other sections. This is true ; and yet I do 
not agree with the appellant’s contention that the term of vest- 
ing is all that was intended. Nor am I able to agree with the 
respondent’s contention that the words were intended to denote 
only the term of distribution. In my opinion, the words 


12. (1916) ILR 40M sqo° 31 ML J 33. 14. (1916) ILR 40M 818. 


15. (1919) 53 I C 203. 16. (1922) 18 L W 625. 
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“come into operation ” are intended to include all cases of 
vesting after the Act though the testator died before the Act. 
[See Shunmuga Devar v. Shunmuga Devar (15) where 
Seshagiri Aiyar, J. uses the words ‘ final vesting’ a case of 
transfer.] But, in cases where the vesting may happen before 
the Act on a proper construction of the will, the Act will fur- 
ther help the devisee named if he survives until after the termi- 
nation of the preceding estate, so as to be able to take actual 
possession of the property. But for the application of the second 
principle, he himself must survive. An analysis of the possi- 


ble cases may serve to clear my view on the application of the 
Act. 


_ (1) The Act applies to all wills made after it and to all 
wills made before it, when the testators die after it. This is 
an obvious case. 


(2) When the testator dies before the Act. 


(a) If the vesting is after the dct and the legatee 
lives up to. the termination of the preceding estate the Act ap 
plies. This also is an obvious case. 


(b) If the vesting is after the Act the Act will apply 
even though the legatee died before the termination of the 
preceding estate e. g., a testator died in 1877 giving a life estate 
to his daughter and remainder to his daughter’s sons. A son 
is born in 1915 but dies before the daughter who lives up to 
1918. The remainder becomes vested in the son at his birth 
and when he dies, it goes to his heirs. (Perianayagi Ammal v. 
Ratnavelu Mudaliar (16) is an example.) (Muthuswami Iyer 
v. Kalyani Ammal (14) is an example of a declaratory fire 
fore the death of the life tenant). 


(c) If the vesting is before the Act, still the Act will 
apply if the devisee survives until after the termination of the 
preceding estate. E. g. In the last illustration; if a son was 
born in 1881 and survives his mother, he takes the estate. This 
case will be excluded from the operation of the Act if the ap- 
pellant’s contention is accepted. The further transmission of 
the estate to the devisee’s heir is an obvious result. 

(d) I would even concede a further case. If the 
vesting is before the Act, and the devisee lives until after the 
Act, but may not or does not live until the termination of the 

15. (1919) 53 I C 203. 
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preceding estate, the Act will apply to him and he will transmit 
the vested estate to his heirs. 

In this case, the proper construction of the will involves 
a'vesting before the Act. The disposition is void by reason of 
the Tagore case ; still, if the devisee lives beyond 1914, the 
void vesting will be converted into a valid vesting by reason of 
the Act. The estate having vested, descends to the heirs of the 
devisee. Muthuswami lyer v. Kalyani Ammal (14) is an 
example. 

(e) This is the last case that can happen and it is the 
present case. When the vesting was before the Act and the 
devisee does not live up to the termination of the preceding 
estate nor even up to beyond the date of the passing of the 
Act so as to give an opportunity for the Act to operate upon 
his contingent and void estate and convert into a vested and 
valid estate, the Act does not apply. In such a case the devisee 
took no estate and transmitted no estate__a result which is a 
bare statement of actual facts and does not involve any legal 
subtlety. To hold the opposite and to say that the Act applies 
to this case also is to say that an estate which never vested and 
which therefore never existed (not even as a contingent estate 
—being void) descended by inheritance to the heir of the per- 
son who was intended to have it but never had ita fiction 
for which there is no warrant in the language of the Act and 
to give effect to which would be unparalleled in the annals of 
legislation. Mr. Krishnaswami Iyer points out to the fact 
that, in Cases (a), (b) and (d) (when the vesting happens 
at a time different from the falling into possession), the estate 
will be transmitted to the heirs of the devisee. This is true 
but this is not because of the Act but because the interest of 
the devisee was vested in him before his death. What inter- 
egts descend by inheritance is a matter depending on general 
principles of law. The Act has nothing to do with it. All 
that it does is, it validates certain dispositions which, but for 
it, would be void. But one has to stop its application when 
the application sought is not the mere validation of a disposition 
but involves the transmission by inheritance of an interest which 
never existed up to the time of the succession. Mr. Krishna- 
swami [yer argues that the effect of S. 2 (2) is, as if the Act 
existed prior to 1881, if not before 1877. I cannot accept 
this construction of the Act, as it involves, in my opinion, 
fictitious devolution. 
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Mr. Krishnaswami lyer refers to Jarman, Vol. LI, 
P. 1353, to show that contingent remainders may descend. 
ccording to the passage cited, they descend only when the 
contingency is a collateral event not relating to the devisec ; 
but the principle is inapplicable when the contingency is the 
passing of an Act validating the disposition and the devisce 
surviving, at least, after the passing of the Act. The reai 
answer to the argument is that, there is not even a contingent 
interest, for contingent interest means a valid contingent interest 
not a void contingent interest. 


I therefore differ from the Subordinate Judge on the ap- 
plication of Act I of 1914, allow the appeal and decree the 
plaintiffs’ suit. In appeal, the 2nd defendant will pay their 
costs. Inthe Court below, both the defendants will be liable 
for (his) their costs. The rst defendant will be liable for the 
mesne profits from 17th August, 1918, up to the date of the suit 
and for the mesne profits subsequent to suit. The Court below 
will ascertain the mesne profits up to the date of the suit and 
then pass a final decree. The mesne profits subsequent to 
suit will be determined in execution. The Subordinate Court 
of Kumbakonam will take up the point reserved and pass the 
final decree. 


The Memorandum of Objections by 1st defendant is dis- 
missed with costs. 


Jackson, J. :__] have had the advantage of reading my 
learned brother’s judgment, and have arrived at tHe’same con- 
clusion though by a‘different route. Two circumstances ledd 
me to interpret the will, Ex. A., as making the male born to 
the testator’s daughter heir to the real property given to his 
wife and daughter after their death and without any intention 
that the property should vest in him at birth and come to him 
by survivorship. In the first place the testator having deli- 
berately chosen to write his will in English may I think he 
presumed to have intended that the words employed should 
bear their commonly accepted connotation. In the second 
place, it will be found that the will originally ran, “ If my 
daughter does not beget male issue in her lifetime halt the land 
and the house given to my wife and daughter by this will shall 
after their lives go to my brother and his male heirs. My 
earring, etc.” This left itto be presumed what should happen 
if his daughter did have male issue, and no doubt the testator 
on reading over his will saw that it should not be a mere matter 
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of presumption. So he inserted in smaller script, “ 1f a male 
is born to my- daughter it will inherit the real property given 
to my wife and.daughter, ” which I take to mean ‘ the property 
shall after their lives go to her male issue’ merely expanding 
the previous sentence ; whereas if he had intended that pro- 
perty should vest in her male issue from birth, the testator 
would have made it clear in a separate clause. 


If, however, the alternative and, of course, perfectly 
reasonable construction is adapted, so that the property vested 
in the male issue from the moment of birth, it remains to be 
considered how far this will can be validated by the retrospec- 
tive effect of Act lof 1914. The will is dated 1876. The 
testator died in 1877. A son was born to the daughter in 
1881. The testator’s widow died in 1903 ; his daughter in 
r918. Fherefore the will was executed before Act I of 
1914; but the provisions of the Act apply to such of the dis- 
positions made in it as were intended to come into operation 
at a time subsequent to the passing of the Act. [S. 2 (2), 
Act I of 1914]. It is argued for the appellants that “ dis- 
positions ” can refer only to the vesting under the will, and inas- 
much as the vesting on the birth of the son in 1881 was null and 
void, there is no disposition to be considered which can be said 
to, have been intended to come into operation after 1914. For 
the respondents on the other hand it is argued that “ disposi- 
to the distribution, in 1918, on the death of the daughter. It 
is further argued that inasmuch as the Act applies to this dis- 
position it must be held to apply to every disposition in the will; 
in other words the will must be read in the light of Act I of 
1914, from the date of its execution, because one of its disposi- 
tions has come into operation after the passing of that Act. I 
find nothing in the language of section 2 to give it this compre- 
hensive character, and am sure that if that had been the inten- 
tion of the legislature it both could and would have expressed 
it in plainer terms. 


I agree, however, that disposition which is a ward of most 
general import includes distribution, and what we. have. to con- 
sider is the effect of the Act on each disposition as that disposi- 
tion come into operation. The ‘ vesting’ should have come 
into operation in 1881 when the son was born, but obviously the 
Act could have no bearing at this date, and this disposition was 
void. The next disposition is the death of- the widow in 1903 
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with which the Act has nothing to do. Then in 1918 the 
daughter dies and under the will as now interpreted if there is 
a son vested with the estate he as survivor succeeds to its enjoy- 
ment. But there is no such son, and therefore at this point of 
time there is no one to inherit under the will. I do not think 
the death of the son soon after his birth in 1881 and at any 
rate before 1914 affects the question. Under the will a male 
already vested with the estate must succeed the last life-holder. 
The son was certainly not vested in 1881 for that disposition 
was not intended to come into operation and obviously did not 
come into operation after 1914 and is therefore void. When 
then was he vested (supposing him to have survived)? Not 
in 1914. The Act itself cannot be regarded as a disposition 
vesting all the heirs who had failed to become vested previous- 
ly owing to the Tagore case. And not, in my opinion, in 1918. 
The death of the mother could not vest the estate in her son. 
Of course-he must inherit in the ordinary sense of the term but 
that brings us back to the alternative construction of the will. 
If the will is to be construed as allowing the male already vest- 
ed to take the property as survivor on the decease of the life- 
holder, one can only say that no male was so vested in 1918. 
Because that disposition of the will 7. e., the vesting on the date 
of birth, had become operative before the passing of the Act 
and therefore entirley null and-void. There was no other 
vesting disposition which could or did occur. The only other 
disposition to come into operation was the distribution, and 
when that occurred there was no one with a vested title who 
could succeed. Of course the accident of the son’s death sim- 
plifes the problem, but I agree with Mr. Varadachariar that 
the solution would be the same if he survived. Of course it 
might be an extremely hard case if he did survive : but no hard- 
ship would arise in the present case if on my construction the 
will was taken as giving him the succession by right of inhert- 
tance in the ordinary English sense. 


A. S. V. Appeal allowed. 
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[FULL BENCH. } 
IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT -—Mr. Vicror Murray Coutrs TROTTER, 
Chief Justice, Mr. JusTICE RAMESAM AND MR. JUSTICE 
WALLACE. 


Syed Oomer Sahib Petitioner” (Respond- 
ent__Plaintif ) 
v. 
Gopaul and others (A pplicant__Defendant). 


Madras City Tenants’ Protection Act III of 1922, S. 9—A pplicability— 
Tenant agatust whom deciee in cjectment had been obtained but who had not 
been actually ejected in execution at date of Act—Riglht to apply for sale of. 


S. 9 of Madras Act III of 1922 applies to a case where the suit in ejectment 
has resulted in judgment but has not been executed or completed by the process 
of ejectment. 


The tenant intended by the section is a peison who is threatened with eject- 
ment as the result of legal proceedings instituted against him but has not in 
pursuance of those proceedings been actually ejected. It is immaterial whether 
or not the proceedings resulted in a decree which might lead, but has not led, to 
an actual ejectment of the tenant. 


Petitions under S. 115 of Act V of 1908, praying the High 
Court to revise the orders of the Court of Small Causes, 
Madras, in M. P. No. 170 of 1922 in Ejectment Suits Nos. 
125 to 128 of 1921, respectively. 


K.F Sesha Atyangar for petitioner. 
T L. Venkatrama Aiyar for respondent. 


The Court (Jackson, J.) made the following Order of 
Reference to the Honourable the Chief Justice for Reference 
to a Full Bench :— 

Defendant in Ejectment Suit No. 125 of 921, 
Court of Small Causes, Madras, applied under S. 9 of the 
Madras City Tenants’ Protection Act II] of 1922 for an order 
directing plaintiff to sell the land in the suit. The Lower 
Court ordered accordingly and plaintiff seeks to revise its order. 

The point for determination is whether at the date when 
the Act came into force defendant could be described in the 
words of S. 9, as “ a tenant against whom a suit in ejectment 
has been instituted.” He was undoubtedly a tenant and plain- 
tiff had instituted an ejectment suit against him in 1921. In 
November, 1921 an order was made by consent by which the 


tC R P Nos. 21 and 147 to 149 of 1923. yth April, 1924 
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defendant was to vacate by January, 1922, but the order re- F. B 
mained unexecuted when the Act came into force. Plaintift Syed O. mer 
contends that this order terminated the suit so far as S. Q is oe 
concerned, and defendant maintains that it did not. I think — Gopaul. 
that the plain reading of the section clearly supports the defend- jackson, }. 
ant. He is a tenant against whom a suit has been instituted, 
and whether that suit has been decreed or not, it can still be 

described as instituted. The second portion of the sentence 

in S. 9 may make this still clearer “against whom a suit has 

been instituted or proceeding under S. 41, Presidency Small 

Cause Courts’ Act, 1882, taken.” If a landlord has applied 

under S. 41, and the Court has proceeded to grant an order to 

a bailiff, the tenant is none the less one against whom the land- 

lord has taken proceedings under S. 41. He is not one against 

whom the landlord has not taken proceedings, because there 

happens to be a bailiff’s order ; nor is the tenant one against 

whom a suit has not been instituted because there happens to be 

a decree. A decree as defined in S. 2 (2), Civil Procedure 
“Code, conclusively determines the rights of the parties with re- 

gard to all matters in controversy in the suit. But such con- 

clusive determination is not opposed to the ordinary sense of 

the word “institute.” “ Institute’? means (Oxford Concise 
Dictionary) establish, found, set on foot ; the original Latin 

meaning being “ set up,” and of course an institution is essen- 

tially something that has been established. No doubt in the 

Civil Procedure Code (Order IV, rule 1) “ institute ” is treat- 

ed as synonymous with “commence ’’ but it has never to my 
knowledge been used as entirely excluding the idea of comple- 

tion. One cannot say that “ instituted”’ essentially means 

“begun but not completed.” S. 9 really provides that any 

tenant whose ejectment was contemplated, but who was not 

ejected at the time when the Act came into force, can enjoy its 

benefit. Apart from the language, there would be no sense in 
discriminating between suits in which decrees had and suits in 

which decrees had not been passed. The important point was 

whether the tenant had or had not been ejected. 


The petitioner seeks to fortify this finding by arguments 
based on the other portions of S. 9, but I am not sure that they 
have much weight. There is a provision that the tenant may 
apply to the Court 15 days after the service on him of sum- 
mons, and this, it is argued, must refer to suits pending at the 
time of the Act coming into force. But if the section had no 
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retrospective effect at all, and only referred to suits filed after 
the Act, there would necessarily be summons, and this passage 
may well be confined to such summonses. 


So too in regard to sub-clause (3) “ any decree that may 
have been passed but which has not been executed, shall be va- 
cated.” This again could apply to suits filed after the passing 
of the Act. A tenant who is defendant in such a suit may 
have applied under sub-clause (1) have made default and had 
his application dismissed under sub-clause (2), may then have 
had the suit decreed against him, may have had his default ex- 
cused, may have paid the price under sub-clause (3) and the 
decree which was passed but held in abeyance shall then be 
vacated. Therefore, I do not think that the mention of 
“ decree” in sub-clause (3) necessarily implies that suits de- 
creed, but not executed are referred to in sub-clause (1); but 
since I find on other grounds that such suits are undoubtedly 
within the terms of sub-clause (1) probably the decrees in such 
suits are those which were mainly in view when sub-clause (3) 
was drafted. 


Accordingly I should find no difficulty in supporting the 
judgment now sought to be revised only my attention has been 
called to the ruling in Latifa Biv. Mattat Ammal (1). The 
general frame of the Act including S. 10, makes it clear that 
S. 9 was not intended to enable tenants to apply for sale of the 
land to them under this section after the ejectment suit to which 
they were parties, had been decreed.” 


S. 10 lays down that in cases of compensation for tenants’ 
buildings and trees (Ss. 4, 5) and in cases of fixing a reasonable 
rent (Ss. 6, 8) if at the time of the Act coming into force, suits 
in regard to such matters are pending or, are decreed but are 
awaiting execution the Act may nevertheless be applied. 


There is no mention of S. 9, and therefore it has been 
held that the Act was intended to apply retrospectively only to 
such cases as are described in S. 10. But if S. 10 were intend- 
ed to be a general clause covering every case, the cases contem- 
plated in S. 9 even as interpreted in this ruling would certainly 
be mentioned under the first alternative in S. 10 “ which are 
pending.” The section would run “Ss. 4, 5, 6, 8 and ọ shall 
apply to suits which are pending and in which decrees 
have not been passed, and Ss. 4, 5, 6 and 8 to suits which are 
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pending and in which decrees have been passed but not execut- 
ed.” The more probable explanation seems to be that S. 9 
is a code in itself ; and is not in any way affected by S. 10. T 
should have hesitated to put forward this view in face of the 
clear ruling in Latifa Bi v. Mattai Ammal (1), but I see that 
this has been held by Schwabe, C. J., in a case hitherto unre- 
ported__C. C. C. A. Nos. 51—57 of 1921, 17th December, 
1923*. 

In these circumstances, I refer the case to the Honourable 
the Chief Justice for reference to a Full Bench. 

The point for reference is whether a tenant against whom 
a decree has been passed but not executed is a tenant entitled to 
apply for sale under S. 9, Madras City Tenants’ Protection 
Act III of 1922. 

K. V Sesha Atyangar tor the petitioner (landlord) 
S.9 of the Act ought not to be construed so as to give it 
a retrospective operation. ‘The use of the term “ has been 
instituted ” indicates that the proceedings must be pending and 
that it was intended to exclude suits which had ended in a de- 
cree before the Act. The phrase “has been ” may be used 
to refer to a hypothetical state of affairs at a future time. 
In re Athlumney (2). Even if the words are ambiguous a 
prospective construction ought to be preferred In re Athlum- 
ney (2) and Young v. Hughes (3). With respect to the analo- 
gous right of compensation under S. 4, the Act distinguished 
between pending cases and cases which have proceeded to de- 
cree before the Act. S. to of the Act makes specific and sc- 
parate provision for the awarding of compensation in each of 
these cases, and provides a machinery for its enforcement. It 
could not have been the intention of the Act to impose, on the 
landlords by implication such an onerous liability as compulsory 
purchase. A retrospective interpretation of S. 9 will violate 
the rule of consistent construction. Colquhoun v. Brookes (4) 
and Garbutt v. Durham Joint Committee (5). The decision 
in Latifa Bi v. Mottai Ammal (1) is based upon on the in- 
explicability of cl. 3 relating to vacation of decrees on the basis 
of a prospective construction. That is not correct. Because 
even with respect to the suits instituted after the Act, there may 
be delay in paying the purchase money whereupon the suit 
~o a ga) TLR 46M 836 4u MLJ 271. 

2. (1898) 2 Q B 547 at 551. 3. 4H &N 76 at 83 and 84. 
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will proceed to decree and when the delay is subsequently ex- 
cused the decree will have to be vacated. 


T. L. Venkatrama Atyar for respondent was not called 
on. { 


The Court expressed the following 


OPINION :__The Chief Justice._In this case (C. R. P. 
No. 21 of 1923) the defendant in Ejectment Suit No. 125 of 
1921 in the Small Cause Court applied under S. ọ of the 
Madras Act [II of 1922 for an order directing the plaintiff to 
sell the land in the suit. The sole question is whether at the 
time the Act came into force the defendant can be described as 
“a tenant against whom a suit in ejectment has been instituted.” 
It is not contended that those words can bear the extreme mean- 
ing that any tenant against whom a suit in ejectment had ever 
been instituted—a suit which might have been brought to a com- 
pletion by execution and ejectment—is within these words of 
S. 9 ; but it is contended that it applies to a case where the suit 
in ejectment has resulted in judgment but has not been execut- 
ed or completed by the process of ejectment. It seems to me 
that that contention is right and that the tenant intended by 
the section is a person who is threatened with ejectment as the 
result of legal proceedings instituted against him but has not in 
pursuance of those proceedings been actually ejected. It seems 
to me immaterial whether or .not the proceedings resulted in 
a decree which might, lead, but has not, led to an actual eject- 
ment of the tenant. This is in accordance with the view ex- 
pressed by the late Chief Justice and my brother Wallace in 
Kanniappa Chettiar v. Ramachandra Atyar* and I agree 
with them in thinking that the case in Latifa Bt v. Mattai 
Ammal (1) was wrongly decided. The answer to the rc- 
ference will therefore be in the affirmative. 


Ramesam, J. :__I agree. 
Wallace, J. _I agree. 
A. S. V. Reference answered in the afirmative. 


—_——— ee eee 


+ (1922) 46 M L J 407. 1. (1922) TL R436 M 836 :44 ML J 27x. 


PART IX.] THE MADRAS LAW JOURNAL REPORTS. ac 
pt 
In THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT :__Mr. JUSTICE SPENCER. 


Ediga Thimmiah and others Petitioners? (Accused 
in C. C. No. 24 of 1923 on 
the file of the Sheristadar, 
3rd class Magistrate of 
Madakasira). 
Criminal Procedure Code—S. 423 (d)—A ppellate Court—Couit-fees of com- 


tlainant—Order directing payment of, by accused—Validity—Order tf an en- 
hancement of sentence—Court-fees Act, S. 31. 


An order to collect Court-fees from the accused passed by an appellate 
Court is not an enhancement of the sentence. The making of an order under S. 31 
of the Court-fees Act does not ordinarily amount to an enhancement of sentence 
but may be made as an incidental order to bring the judgment into conformity 
with the law. S. 31 does not make fees ordered to be repaid under the section 
pait of the sentence. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate of Penukonda in 
Criminal Appeal No. 26 of 1923 preferred against the judg- 
ment of the Court of the Sheristadar, 3rd class Magistrate oi 
Madakasira in C. C. No. 24 of 1923. 


D. Audinarayaniah for VS. Narasimhachari for peti- 
tioners. 


The Public Prosecutor (J. C. Adam) on behalf of the 
Crown. 


The Court made the following 


ORDER :__This Criminal Revision Case has been admitted 
on the question of the validity of the appellate Court’s order 
to pay the complainant’s Court-fees under S. 31 of the Court- 
fees Act. 


At the hearing an objection has been raised that the 
appellate Court’s judgment is defective under S. 367 of the 
Code of Criminal Procedure because the Joint Magistrate did 
not discuss the bearing of the evidence of each prosecution 
witness on the guilt of each accused. This is not one of the 
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grounds stated in the revision petition and I do not find any 
substance in it. 


The order to collect Court-fees from the accused passed 
by the appellate Court is not an enhancement of the sentence 
under the authority of Vemuri Seshanna (1). The 
case in Queen-Empress v. Thangavelu Chetti (2) was de- 
cided by a single Judge in September, 1898. The headnote to 
the report indicates that it was a decision under the Code of 
1882 which had not the same provision under S. 423 (d) for 
passing incidental or consequential orders in appeal that was 
introduced by Act V of 1898. I hold that the making of an 
order under S. 31 of the Court-fees Act does not ordinarily 
amount to an enhancement of sentence but may be made as an 
incidental order to bring the judgment into conformity with 
the law. S. 31 of the Court-fees Act provides that all fees 
ordered to be repaid under this section shall be recoverable ‘‘ as 
if they were fines,” but does not thereby make them part of the 
sentence. In Queen-Empress v. Thangavelu Chetti (2) the 
Assistant Magistrate who tried the case made an order for a 
part of the Court-fees claimed by the complainant to be repaid 
out of the fine collected as sentence and it was for this reason 
that Justice Moore was impelled to treat the Assistant Magis- 
trate’s order to pay the fee as an integral part of the sentence, 
and to regard the Deputy Magistrate’s order to pay an in- 
creased amount as an enhancement of the sentence. “I do not 
find any such objection to exist in the present case to the Joint 
Magistrate’s order. 

The Criminal Revision Petition is therefore dismissed. 


A. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JUSTICE PHILLIPS AND MR. Justice 
MADHAVAN NAIR. 
A. Janoo Hassan Sait by his authorised 
agent Dada Beg Mahomed A ppellant® (Plaintif) 


v. 
M. S. N. Mahamad Ohuthu . Respondent (1st defendant) 


Foreign Court—Subinission to jurisdichon of—IF hat amounts to—Power-of- 
allorney empowering agent lo Hepresent principal in litigations in that Court— 


r (1902) I LR 26M yar. 2. (1898) IL R22 M 153. 
"S, A. No. 1146 of 1921. 16th April, r924. 
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Execution of—E ffect—Foretgn judgment obtained on merits—Judgment delivered 
ex parte if and when a—Notice of suit to defendant—I1+egularity in seragce of, 
not a ground for atéacking decpec—Dectsion of foreign Cout as to sufficiency 
of service—Correctness of—Presum plion. 


The first defendant and his brother, who were trading in partnership in 
Ceylon, executed a power-of-attorney to R empowering him to represent the 
principals in litigations either as plaintiff 01 as defendant. Under the provi- 
sions of that power R appointed G as his sub-agent during his absence from 
Ceylon. A suit was filed on promissory-notes against the first defendant, and 
notice thereof was served on G as first defendant’s agent. No appearance at 
all was put in on behalf of the first defendant, the case was allowed to proceed 
ex parte, and the suit was decreed. 


In a suit brought in British India against first defendant upon the judgment 
of the Ceylon Court, Aeld, (1) that the first defendant must, by reason of his 
having executed the power-of-attorney in favour of R, be deemed to have sub- 
mitted to the jurisdiction of the Ceylon Court ; (2) that the judgment sued 
upon, though delivered ex parte, was one obtained on the merits; (3) that the 
decision of the Ceylon Court that the notice of the suit to the first defendant 
was sufficient must be taken to be correct in the absence of any evidence to the 
contrary ; and (4) that, if there was any irregularity in the service of the 
notice, that point could not be raised in British Indian Courts as a ground for 
questioning the validity of the foreign judgment. 


Second Appeal against the decree of the District Court of 
Tanjore in A. S. No. 579 of 1920, dated 21st March, 1921, 
preferred against the decree of the Court of the Second Addi- 
tional Subordinate Judge of Tanjore in O. S. No. 9 of 1919 
(O. S- No. 25 of 1918 on the file of the Court of the Sub- 
ordinate Judge, Tanjore). 


B. Sitarama Rao and K. Sundara Rao for appellant. 
T L. Venkatrama Iyer for respondent. 
The Court delivered the following 


JUDGMENTS Phillips, J. :__This is a suit upon a foreign 
judgment of the Colombo Court against the 1st defendant. 
The 1st defendant and his brother who were trading in partner- 
ship executed a power-of-attorney to one Sheikh Abdul Rahi- 
man under which he was empowered to sue in the Courts of 
Ceylon and to appear before any Court or Courts of Justice 
either as plaintiff or defendant, etc. The power is a very wide 
one and gives the agent very full powers to represent the princi- 
pals. Under the provisions of that power Abdul Rahiman ap- 
pointed one Abdul Guddus as his sub-agent during his absence 


from Ceylon. A suit was filed in 1915 on four promissory notes 
against Abdul Rahiman and Abdul Guddus, but upon their 
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pleading that they were merely agents of 1st defendant’s firm 
another suit was brought against the 1st defendant. Notice of 
the suit was served on Abdul Guddus as 1st defendant’s agent 
and the judgment on which the present suit is based was passed 
in his absence. 


The first question for consideration is whether the ist 
defendant had submitted to the jurisdiction of the foreign 
Court, and on this point I must agree with the learned District 
Judge that he did so by executing the power of attorney in fa- 
vour of Abdul Rahiman empowering the latter to conduct liti- 
gation in the Ceylon Courts, namely in a place whére the agent 
was conducting business for his principals, and it is clearly a 
contract binding him to appear in those Courts and amounts to 
submission to the jurisdiction of those Courts. In this con- 
nection l would refer to the case reported in Ramanathan 
Chettiar v. Kalimuthu Pillai (1). 


The next question raised for the respondent is that the 
foreign judgment sued on was not one obtained on the merits. 
Ordinarily, a judgment delivered ex parte is deemed to be one 
on the merits ; but it is contended here that in summary suits 
similar to those provided for by O. 37 of the Civil Procedure 
Code an ex parte judgment cannot be deemed to be one 
passed on the merits. Reliance is placed on the case reported in 
Viswanadha Reddi v. Keymer (2) the decision in which was 
confirmed by the Privy Council in Keymer v. Viswanatham 
Reddi (3). In that case a defence had been put in, but it was 
ordered to be struck out because of defendant’s failure to an- 
swer interrogatories. The decision given in these circumstances 
was held to be one not on the merits. There are no doubt 
some observations in the judgment of this Court which would 
go to show that a foreign judgment passed in default of appear- 
ance is not a decree on the merits, and two cases are therein 
referred to as supporting this proposition. One of these is The 
Delta (4)and the other is The Challenge and Due 
D’Aumale (5). In the first of these cases the 
foreign judgments had not been delivered when 
the suit was filed in England and also it was held 
that the evidence of the French and Italian Advocates 

1. (1912) IL R37 M 163 24 ML J 619. 
2. (1914) [IL R39 M95 27 MLJ 670. 
3. (1916) IL Ryo M r32 32 MLJ 35 (PCO). 
4. (1876) 1 Prob. Div. 393. 5. (1904) Prob. Div. 41. 
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examined left it doubtful whether the foreign judgment in that 
case would have, even in France or Italy,the force of res judica- 
ta. In the second case it appears that the defendants had not 
submitted to jurisdiction. Inthe judgment of the Privy Coun- 
cil which is reported in Keymer v. Viswanatham Reddi (3) 
their Lordships in referring to the question under S. 13 (b), 
Civil Procedure Code, state that that section refers to ‘‘ those 
cases where for one. reason or another the controversy raised 
in the action has not in fact been the subject of direct adjudica- 
tion by the Court.” From this it would appear that it is neces- 
sary in the first place that some controversy should be 
raised in the action and in the second place that after it has 
been raised it should not have been finally decided. This 
principle is the same as that enunciated by Lord Herschel! in 
Noviou v. Freeman (6) “In a Court of competent jurisdic- 
tion, where according to its established procedure the whole 
merits of the case were open, at all events, to the parties, how 
ever much they may have failed to take advantage of them, or 
may have waived any of their rights, a final adjudication has 
been given that a debt or obligation exists which cannot there- 
after in that Court be disputed, and can only be questioned in 
an appeal to a higher tribunal.” It will be seen that in 
accordance with this principle, ex parte decrees are by no means 
necessarily decrees not passed upon the merits. It is only 
when a defence has been raised and for some reason or another 
has not been adjudicated upon that the decision can be said to 
be not upon the merits. In other instances of ex parte decrees, 
they must be deemed to be decrees passed upon the merits. 
In the present case no appearance at all was put in on behalf 
of the first defendant and the case was allowed to proceed 
ex parte and consequently it must be deemed to have been 
passed upon the merits. 


A further question is raised, namely, that the first defend- 
ant had no notice at all of the suit and that consequently the 
whole decree is a nullity as coming under S. 13 (d), namely. 
“where the proceedings in which the judgment was obtained 
are opposed to natural justice.” A good deal of argument 
has been addressed to the question as to whether at the time 
that the notice was served upon him Abdul Guddus was the 
agent of the first defendant. It appears that he was appointed 

3, (1916) TIL RyoM 112 : 32 M Lj 35 (P Ci: 
6. (1889) 15 A Cı. 
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as first defendant’s agent and had acted as such and there is 
no evidence to show that the agency had ceased at the time 
when the notice was served upon him. _ The foreign Couit 
held that the notice was sufficient, and that decision must be 
taken to be correct in the absence of any evidence to the con- 
trary. If there was any irregularity in the service of the 
notice, that point cannot be raised in the Courts of this country 
as a ground [or questioning the validity of the foreign decree, 
as was held in Pemberton v. Hughes (7) where it was remark- 
ed by Lindley, M. R., at page 790 “If a judgment is pro- 
nounced by a foreign Court over persons within its jurisdiction 
and in a matter with which it is competent to deal, English 
Courts never investigate the propriety of the proceedings in 
the foreign Court, unless they offend against English views of 
substantial justice.” If first defendant had definitely proved 
that Abdul Guddus was in no sense his agent at the time of 
the service of the notice and that consequently he was totally 
unaware of the proceedings in the Colombo Court, this might 
be an answer to the validity of the judgment ; but this has 
not been shown and consequently I must hold that the judgment 
is valid. 


In this view, I think it is unnecessary to discuss the fur- 
ther questions raised as to whether the death of first defend- 
ant’s brother terminated Abdul Rahiman’s agency and conse- 
quently the sub-agency of Abdul Guddus. They were at one 
time admittedly first defendant’s agents and it is not shown 
that they had ceased to be so at the time the notice was served 
on the latter. 


The appeal is accordingly allowed and the decree of the 
Court of first instance restored with costs both here and in the 
lower appellate Court. 


Madhavan Nair, J. :__\ agree. 
A. S. V. Appeal allowed. 


7. (1899) 1 Chan, 781. 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Madras. ) 


PRESENT :— Lorp SHAW, Lorp BLANESBURGH AND SIR 
JOHN EDGE. 


R. Vaidyanatha Aiyar and another (Defendants) © Appius. 
v. 
K. Swaminatha Aiyar and another (Plaintiffs) Respdts. 


Civil Procedure Code, S. 92—Suit under—Maintainability—Plaintiffs having 
no interest in trust—Advocate-General’s sanction to institution of suit—Effect. 


The consent in writing of the Advocate-General to the institution of a suit 
will not bring the suit within the meaning of S. 92 of Civil Procedure Code of 
1908 unless the plaintiffs have an interest in the trust in respect of which the 
suit is institated. 


Civil Procedure Code of 1908, S. 92—Trusi—Interest in—Persons having— 
Chatram publtc—Founder's descendants in female line—If have “ interest” in 
chatram—Descendants themselves never resorting to chatram—E fect. 


Descendants, although only in female lines of the founder of a chatram 
dedicated to the public with a trust created for public purposes of a charitable 
nature, have an interest in the proper administration of the trust sufficient 
to enable them to maintain a suit under S. 92, C. P. C., although they them- 
selves may never find it necessary to use the chatram as a rest-house or to 
obtain food there. 


Croil Procedure Code, S. 92—Temple piblic—Interest—Persons having— 
Persons resorting to temple—Bare possibility of a ‘person desiring to resort to 
temple—Distinction. 


Public Hindu temples are prima facte to be taken to be dedicated for the 
use of all Hindus resorting to them. To hold that the bare possibility, however 
remote, that a Hindu might desire to resort to a particular temple gives hiin 
an interest in the trust will defeat the object with which the Legislature inserted 
those words in the section. 


Civil Procedure Code of 1908, S. 92—Mosque—Interest direct in—Persons 
having—Regular worshippers in mosque. 


Mahomedans who worship regularly in the mosque of a village have a 
direct interest in the trust relating to the mosque. 


Civil Procedure Code, S. 92—“ Persons having an interest in the trust” — 
Insertion of—Object of Legislature. 


The object of the Legislature in inserting the words “ persons having an 
interest in the trust” in S. 92 was to prevent people interfering by virtue of 
the section in the administration of charitable trusts merely in the interests of 
others and without any real interest of their own. 


Reasons why the word “ direct” which occurred in S. 539 of Civil Proce- 
dure Code of 1877 was omitted in subsequent Codes. 
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Trust—Trustee—A ppointment—Founder's descendants in male line—Last 
survivor of—Right of—Appointment by such survivor—Validity—Property of 
trust falsely alleged to belong to survivor as proprietor— fect. 

Semble the last survivor of the descendants in the male line of the founder 
of a chatram charity has a right to appoint a trustee of the charity. Where 
such last survivor appointed a manager of the charity properties falsely alleging 
them to belong to himself as proprietor, and did not purport to appoint him as 
a trustee of properties which were already trust properties, keld, that the 
manager had not been properly appointed a trustee of the chatram. 


Consolidated Appeal from one judgment and twc decrees 
(13th November, 1919) of the High Court, which afhrmed 
(with a variation) a judgment and two decrees, (the 15th 
April, 1918 and 30th September, 1918) of the Subordinate 
Judge of Kumbakonam. 


The plaintiffs sued, under the provisions of section 92 of 
the Code of Civil Procedure, 1908, for the removal of the de- 
fendants from the trusteeship or administration of a certain 
public religious trust (known as “ Kalyanarama Aiyar’s Chari- 
ties ’’), and for the framing of a scheme of management of the 
trust by the Court, and for the appointment of new trustees, etc. 


The said Kalyanarama Alyar constructed and endowed in 
or about 1856 a Chatram or Choultry in Kumbakonam as a 
rest-house for travellers, and for feeding of Brahmins and 
others, and it had ever since been a public religious trust. But 
he made no provision for the devolution of the management 
and the administration of the trust after his life-time. He had 
a large number of relations of his own, Suri Atyar, one of them, 
was the last manager, and died in December, 1913. ‘The 
defendants Nos. 1 and 2 took possession of the trust proper- 
ties under the terms of a will alleged to have been executed 
on the 7th November, 1881 by the said Suri Aiyar in their 
favour. 


The plaintiffs, who were members of the founder’s family, 
with the permission of the Advocate-General, instituted the 
present action on the 13th November, 1916, alleging in thetr 
plaint that the defendants had no right whatever to remain in 
possession of the properties of the trust ; and were not fit and 
proper persons to be trustees, and that they were guilty of 
breach of trust. 


The defendants filed a written statement denying “ that 
there was any dedication to the public of the Chatram as a rest- 
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house for travellers and for feeding Brahmins, etc.,” and they 
relied upon the will of the late trustee, Suri Aiyar. 


After examining the evidence, the Subordinate Judge 
(C. V. V. Sastri, Esq.) delivered judgment on the 15th April, 
1918, in favour of the plaintiffs, and made a preliminary de- 
cree, directing the framing of a scheme for the due management 
of the trust, and on the 30th September, 1918, a final decree, 
approving of the scheme framed in consultation with the Ad- 
vocate-General of Madras. 


The defendants appealed from both decrees to the High 
Court of Judicature at Madras, which (Abdur Rahim and 
Burn, JJ.) delivered judgment on the 13th November, 1919, 
in substance confirming the judgment of the Trial Judge. 


For a full report of the proceedings in the High Court 
see the case reported in Vaithianatha Atyar v. Tyagaraja 
Atyar (1). 

W. H. Upjohn, K. C. and Majid for appellants. 

L. de Gruyther, K. C. and Narasimham for respondents. 


19th June, 1924. The Judgment of the Board was 
delivered by 


SIR JOHN EpGce :These are consolidated appeals by 
defendants in a suit, No. 1 of 1916, from two decrees, 
dated the 13th November, 1919, of the High Court at Madras, 
which afirmed with a trifling variation as to some property 
claimed, a preliminary decree, dated the 15th April, 1918, and 
a final decree, dated the 30th September, 1918, of the Sub- 
ordinate Judge of Kumbakonam. 


The suit relates to a Chatram, also called a choultry, at 
Kumbakonam, and property alleged to be endowed property 
of the chatram. The chatram is now known as Kalyanarama 
Aiyar’s chatram. Formerly it was known as Rajappa Aiyar’s 
chatram. Two Brahmins were the plaintiffs. Since the sui: 
was in appeal in the High Court one of the plaintiffs died ; his 
legal representative is now on the record and is one of the 
respondents. 


The plaintiffs on the 13th November, 1916, brought this 
suit and claimed a declaration that the chatram was a public 
charitable institution having the properties mentioned in 
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Schedule B of the plaint and seven-ninths of the properties 
mentioned in Schedules C to F as endowments ; a declaration 
that the defendants are not lawfully appointed trustees and arc 
not entitled to any right to the management and administration 
of the institution or in the properties belonging to it; that 
the defendants be removed from the office ; that fit and pro- 
per persons be appointed trustees for the administration of 
the trust and that the chatram and the properties belonging to 
it be vested in them ; that a scheme for the administration 
of the trust be settled ; and other reliefs. The case of the 
plaintiffs was that the chatram was a public chatram, which 
had been founded and dedicated to the public more than 
60 years before suit as a charitable institution for the con- 
venience of travellers as a halting place and for the feeding of 
poor Brahmins resorting to it. The plaintiffs had obtained 
under S. 92 of the Code of Civil Procedure, 1908, the consent 
in writing of the Advocate-General to their institution of the 
suit. 


The defendants denied that the plaintiffs were persons whe 
had an interest in the trust within the meaning of S. 92 of the 
Code of Civil Procedure, 1908. They alleged that the chat- 
ram was a private chatram, and they denied that it had ever 
been dedicated to the public, and that it had ever been endowed 
with any of the properties claimed as endowments ; they plead- 
ed that they had been duly appointed trustees, and other mat- 
ters which are immaterial if they had not been duly appointed 
as trustees. 


The learned Subordinate Judge who tried the suit record- 
ed oral and documentary evidence, and he found that the 
plaintiffs having obtained the consent in writing of the Advo- 
cate-General were persons who were entitled to institute the 
suit ; that the chatram had been dedicated to the public and 
had been endowed as alleged in the plaint ; that the defendants 
were not duly appointed trustees, and decided that a scheme 
for the management of the trust should be framed ; and he 
framed a scheme for the management of the trust. The 
learned Judges of the High Court on appeal concurred with the 
findings of the Subordinate Judge except that they found that a 
small portion of the property claimed as endowment was not 
endowed property and with that variation as to the endowed 
property affirmed by their decrees the decrees of the Subordi- 
nate Judge, and dismissed the appeals to their Court. From 
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those decrees of the High Court these consolidated appeals 
have been brought. 


Mr. Upjohn, who appeared for the appellants, in his very 
able and exhaustive argument in support of these consolidated 
appeals, took and relied upon four points only. They were 
(1) that the plaintiffs were not persons who had an interest in 
the charitable trust within the meaning of S. 92 of the Code 
of Civil Procedure, 1908, and consequently had no locus standi 
to institute this suit ; (2) that the chatram was not proved to 
be a public trust ; (3) that the Courts below had misconstrued 
the will of Swaminatha Alyar of the 7th November, 1881 ; and 
(4) that the first defendant had been properly appointed a 
trustee and there was no ground for removing him from his 
office as trustee of the charity. Their Lordships will deal 
with these points in the order in which they were argued by 
Mr. Upjohn. 


Mr. Upjohn’s first point was that assuming for the pur- 
pose only of his argument that the chatram had been dedicated 
to the public with a trust created for public purposes of a 
charitable nature, the suit would not lie if the plaintiffs had not 
within the meaning of S. 92 of the Code of Civil Procedure, 
1908, an interest in the trust. That is a perfectly sound argu- 
ment. The consent in writing of the Advocate-General to the 
institution of the suit by the plaintiffs would not bring the suit 
within the meaning of S. 92 of the Code of Civil Procedure, 
1908, unless the plaintiffs had an interest in the trust. Mr. Up- 
john contended that the plaintiffs had no interest in the trust 
within the meaning of S. 92. The question is had the plaintiffs 
an interest in the trust within the meaning of the section ? 
They were descendants in female lines of Rajappa Atyar and 
his son Kalyanarama Aiyar, one of whom, probably the former, 
founded and dedicated to the public the chatram as a charitable 
institution, and are of the founder’s kin. The chatram was at 
first known as Rajappa Aiyar’s chatram and was subsequently 
known as Kalyanarama Aiyar’s chatram. 


On the 22nd August 1864 the five sons of Kalyanarama 
Aiyar executed a partition deed in which the chatram and the 
lands then belonging to it, from which the income of the chat- 
ram was derived, were mentioned. The lands belonging to 
the chatram were excepted from the partition, but it was agreed 
that the five brothers should manage the chatram lands accord- 
ing to the order of seniority. It is obvious that the chatram 
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must have been endowed with these lands before the date of 
that deed of partition. Mr. Upjohn contended that ‘‘an interest 
in the trust’ to be within S. 92 of the Code of Civil Proce- 
dure, 1908, must be of some special interest and not merely a 
sentimental interest, and he referred to the dictum of Lord 
Eldon, L. C., in Re the Master Governors and Trustees of the 
Bedford Charity (2) in which in a reference to Sir Samuel 
Romilly’s Act (52 Geo. 3, c. 101), which authorised persons 
other than the Law Officers to present petitions to the Court 
in certain matters of public charities, Lord Eldon said 

“The Act, indeed, authorises ‘any two or more persons’ to present a 
petition ; but I conceive that those words must be understood to mean persons 
having an interest. ” 
which earlier at page 518 Lord Eldon interpreted as meaning 
“a direct interest in the charity ”. 


Mr. Upjohn also referred to the observations of 
Lord Eldon, L. C., in The Corporation of Ludlow, 
efc. v. Greenhouse and others (3). It may be that 
the dictum of Lord Eldon in the Bedford Charity 
Case (2) caused those who were responsible for the drafting of 
S. 539 of the Code of Civil Procedure of 1877 (Act X of 
1877) to draft that section as giving aright in cases of a 
breach of a trust created for public charitable purposes to 
‘two or more persons having a direct interest in the trust,” 
and who had obtained the consent of the Advocate-General, to 
institute a suit under that section. It must, however, have 
subsequently appeared to the Governor-General of India in 
Council that the limitation of a `‘ direct” interest was not 
expedient in India, and it was enacted by S. 44 of the Civil 
Procedure (Amendment) Act, 1888, which amended the pro- 
cedure then in force, ‘‘ That in S. 539, for the words ‘ having a 
direct interest’ the words ‘ having an interest’ shall be substi- 
tuted.” 


It may be that Coutts Trotter, J., was correct in stating, 
in Ramachandra Aiyar v. Parameswaran Unni (4), that it was 
in consequence of the decision in Jan Ali v. Ram Nath Mun- 
dul (5), that the change in the law was made by omitting the 
word “ direct.” In that case the High Court at Calcutta had 


held that the plaintiffs there, two Muhammadans who lived in 


2. (1819) 2 Swanston’s Chan, Reports, 518. 
3. (1827) 1 Bligh’s Reports, N. S. 17. 
4. (1918) IL R4aM 360 at 395 36 MLJ 396. 5. (1882) TL R8C 32. 
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a village and worshipped regularly at the village mosque, had 
no direct interest inthe mosque. Their Lordships would have 
considered that Muhammadans who worshipped regularly in 
the mosque of the village had a direct interest in the trust re- 
lating to the mosque. But so that they may not be misunder- 
stood as to the meaning of ‘interest’ in S. 92 of the Code of 
Civil Procedure, 1908, they think it advisable to say that public 
“ Hindu Temples are prima facie to be taken,” as Sir John 
Wallis, C. J., said in Ramachandra Aiyar v. Parameswaran 
Unni (4) “ to be dedicated for the use of all Hindus resorting 
to them.” They agree with Sir John Wallis that the bare 
possibility, however remote, that a Hindu might desire to rc- 
sort to a particular temple gives him an interest in the trust 
appears to defeat the object with which the legislature inserted 
these words in the section. ‘‘ That object was to prevent peo- 
ple interfering by virtue of the section (S. 92) in the adminis- 
tration of charitable trusts merely in the interests of others 
and without any real interest of their own.” In the present 
case their Lordships are of opinion that the fact that the plain- 
tiffs are descendants although only in female lines of the found- 
er of the chatram gave them an interest in the proper adminis- 
tration of the trust sufficient to enable them to maintain this 
suit, although they themselves may never find it necessary to 
use the chatram as a rest-housc or to obtain food there. 


As to the second point argued by Mr. Upjohn it is sufh- 
cient to say that there are concurrent findings that the chatram 
was a public trust, and their Lordships may add they also find 
that the chatram is a public trust. 


As to third point argued by Mr. Upjohn, that the Courts 
below misconstrued the will of Swaminatha Aiyar of the 7th 
November, 1881, that contention if well founded would show 
that the gift of some of the property to the chatram which each 
Court has found to belong to the chatram was a void gift within 
the decision of the Board in Runchordas Vandrawandas v. 
Pavatibhai (6). The testator was one of the five sons ot 
Kalyanarama Aiyar. It is not necessary to set out the trans- 
lation of the whole of his will; the contention turns on the 
meaning of part of the will. 

After referring to the partition of 22nd August, 1894, 
between him and his brothers and some other matters, the testa- 
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tor’s will as translated continues, so far as is material, as 


follows :— 

“The arrangement which I make regarding the aforesaid properties 
is this :—After my decease my properties and my estate shall be managed with 
all rights by my divided brothers—K. Venkataranga Aiyar and K. Suryanara- 
yana Aiyar as executors. The incomes from the villages and gardens shall.be 
divided into three portions and two portions thereof shall be given to my wife, 
and the said house and the Ethiradi manai (manai in front of it) be given to 
her for her occupation; and with the remaining one portion, the debts due by me 
and the debts contracted by me and K. Venkataranga Aiyar on the security of 
our family properties shall be discharged. After the said two kinds of debts 
are discharged, the said executors shall with the said one-third portion of the 
said income make annadhanam (feed poor people) in our family choultry in 
Perumbandi now under the management of K. Venkataranga Aiyar. My wife 
shall take all the aforesaid moveable properties and enjoy them according to 
her pleasure, and if she dies leaving any moveable properties, they shall be used 
by the said executors themselves for the said feeding charity. After my wife's 
decease, two out of three portions of the income enjoyed by her shall be utilised 
for the charity and the remaining one out of the three shares, and the dwelling- 
house and manai in front, shall be taken by K. Venkataranga Ajiyar and 
K. Suryanarayana Aiyar and their posterity. The other dayadis have no 
right whatever. ” 

Their Lordships assume the words “ the charity” in the 
translation are the correct rendering of the vernacular which 
they are informed isin Tamil. If those words are the correct 
rendering of the vernacular they plainly refer to the chatram 
charity which had immediately before been indicated and the 
gift was not void for uncertainty. The original will was be- 
fore the learned Subordinate Judge who tried the suit and who 
understood Tamil. This is what he said as to that part of 
the will :— 

“ya, It is next contended that this gift of a  al3rd 
share in the 2|3rd share to a Dharmam was invalid, and 
the decision in Parthasarathi Pillai v. Thiruvengada Pillai (7) 
was relied upon. A perusal of Swaminatha Aiyar’s will indicates to my mind 
that the Dharmam he intended to create in respect of the 2|3rd share in the 
2|3rd share was the Dharmam to which he gave a 1{3rd share in the income : 
and that the gift of 2|3rd share of a 2|3rd share is not void for uncertainty. 

“ys, It was lastly contended that it was not open to this Court to 
construe the terms of Swaminatha Aiyar’s will, in so far as they relate to the 
charity but it appears to me that it is open to this Court to see what interest 
the charity has in Swaminatha Aiyar’s properties. I therefore find that the 
chatram has a 7|9th share in the income from the C to F Schedule properties- 
under Swaminatha Aiyar’s will.” 


This is what the learned Judges of the High Court said 


on that subject ~~ 
“ As regards 2|3rd of the income of the properties given to the wife 
which the will directs to be utilised for Dharam on her death, it is argued that 


7. (1907) I LR 30 M 340 : 17 ML J 379. 
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the reference there is not to this choultry but to charity generally. The 
learned Subordinate Judge has held that the word ‘ Dharmam’ refers to this 
choultry and we think he is right in that construction. In that view of the 
will the choultry becomes entitled under Exhibit C to 7|9ths of the income of 
the properties, ” 

Their Lordships hold that the will was not misunderstood 
by either of the Courts. 


As to the fourth and last point argued by Mr. Upjohn 
that the first defendant, Vaidyanatha Aiyar, had been properly 
appointed a trustee of the chatram and ought not to have been 
removed, it is necessary to see what the appointment in fact 
was. His appointment was made by the toth and 11th para- 
graphs of the will of Suri Aiyar, probate of which was granted 
on the 17th July, 1915. Suri Atyar was the last survivor of 
the five brothers who were the sons of Kalyanarama Aiyar. 
The roth and the 11th paragraphs of the will, as translated, 
were as follows -— 


it 


10o. The choultry mentioned in paragraph 3 aforesaid and the entire 
properties attached thereto shall be in the management of the aforementioned 
K. Vaidyanatha Aiyar. The Brahmin feeding and the .Dwadasi Kattalai of 
the said choultry shall be conducted on a scale not inferior to what is being 
conducted now. 


“yr, After the abovementioned Vaidyanatha Aiyar, his younger brother 
the said R. Narayanaswami Aiyar and after him, my friend Jayakrishnachariar 
residing in Melakkaveri Achari Agraharam ‘shall look after the management 
of the said choultry and of the entire properties attached thereto.” 


Turning to the 3rd paragraph of the will it will be seen 
what were the properties for the management of which Vaidya- 
natha Aiyar was appointed. That 3rd paragraph is, as trans- 
lated, as follows =—- 


“3, Besides the abovesaid properties there are in Kumbakonam Town 


to the northern side of the Cauveri, my family choultry, the buildings attached 
thereto, lands, grounds, bandy pettai, etc., properties, ‘These belong to me and 
are in my possession and enjoyment. ” 


Suri Aiyar was appointing Vaidyanatha Alyar manager of 
properties which he falsely alleged belonged to himself as 
proprietor, and was not appointing him as a trustee of pro- 
perties which were already trust properties. Suri Atyar as 
the last survivor of the descendants in the male line of the 
founder of the chatram possibly had a right to appoint a trustec 
of the charity. See Boidyo Gauranga Sahu v. Suderi 
Mata (8). But that was not what he was professing to do. 


8 (1916) ILR40 M 612 32 ML J 597. 
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He was professing to appoint a manager of property which he 
falsely alleged to be his own private property, and in the 
opinion of the Subordinate Judge his object was to afford a 


monthly income for the daughter of his late concubine and her 
children. 


After Mr. Upjohn had concluded his arguments in sup- 
port of the appeals his junior counsel addressed the Board on 
a subject which Mr. Upjohn had not referred to and contended 
that some small portions of the properties did not belong to the 
trust, but they had been concurrently dealt with in the decrees 
of the trial Judge and the High Court as the properties of the 
charitable trust, and the attention of their Lordships was not 
directed to any evidence sufficient to justify the contention. 


Their Lordships will humbly advise His Majesty that 
these consolidated appeals should be dismissed with costs. 

Solicitor for appellants Douglas Grant. 

Solicitor for respondent No. 2 : H. S. L. Polak. 


A. de M. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE JACKSON. 


Ruckmani Ammal Petitioner* (Petitioner) 
v. 


Veerasami Aiyangar and another .Respondenhs (Defendant 

and 2nd plaintiff in O. S. 

No. 420 of 1919 and 

plaintiff and 2nd de- 

fendant. in O. S. No. 

396 of 1920). 

Civil Procedure Code, Ss. a (2), 115, O. 32, Rr. 2 and 3—Minor applying 

to be impleaded as legal representative—A pplication without next friend—Dis- 

missal—Impleading legal representative without notice to another claimani— 

Rival claims not adjudicated on—Orders if revisable—Right of appeal—Order if 
amounts to decree. 


Where on the death of the plaintiff in a suit, his minor widow applied to be 
brought on record as legal representative without being represented by a next 
friend and the Court rejected the application. on the analogy of O. 32, R. a, it 
cannot be held to have acted irregularly in the exercise of its jurisdiction. 


*C R P Nos. 400, 401, 402 and 403 of 1923. 24th March, 1924. 
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On the death of a party, two persons applied to be impleaded as legal re- 
presentatives The Court dismissed the application of one on the ground she 
was a minor and was not represented by a next friend and allowed the*other 
petition without determining the question of rival claims on the merits and 
Without notice to the mjnor claimant. Held, the mere fact of being a minor is 
no ground for not considering the claim of the minor, and the order is revisable 
under S. 115, there being no right of appeal against the same. 


Where both the claimants are not parties to the suit, an order rejecting 
the application of one of them is not a decree and is not appealable. Ayya 
Mudali Velan v, Veerayee, (1920) ILR 43 M 812 : 39 ML J 218, distinguished ; 
Lakshmi Acht v. Subbarama Aiyar, (1915) ILR 39 M 488 at 493 : 28 MLJ 491 
followed. 


Petition under Ss. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order, dated 26th October, 1922, of the Court of the 
District Munsif of Srirangam in I. A. No. 544 of 1922 and 
No. 568 of 1922 in O. S. No. 420 of 1919 and 
I. A. Nos. 569 of 1922 and 545 of 1922 in O. S. No. 396 of 
1920 respectively. 

T V Muthukrishna Aiyar for petitioner. 


L. A. Govindaraghava Aiyar and Watrap S. Subramania 
Aiyar for respondents. 


The Court delivered the following 


JUDGMENT :_In O. S. No. 420 of 1919 on the file of the 
Court of the District Munsif of Srirangam, the plaintiff Pichu 
Aiyar died. Both his widow, Ruckmani Ammal, the presen: 
petitioner and his daughter Seethai Ammal, the present 2nd 
respondent, applied to be brought on as legal representatives. 
The District Munsif found that Ruckmani Ammal was a minor. 
who had no right to apply in her own right, and dismissed 
her application. Having done so he disposed of Seethai 
Ammal’s application by merely recording “Defendant (presenc 
ist respondent) has no objection.” Ruckmani Ammal now 
applies to have both orders revised. 


L cannot hold that the District Munsif acted irregularly 
in rejecting Ruckmani Ammal’s application on the analogy of 
O. 32, R. 2. He exercised a discretion allowed him by law, 
though I think he exercised that discretion very hastily. Cz 
Rattonbai v. Chabildas Lallo Bhoy (1). But I cannot find 
that the District Munsif was justified in adding Seethai Ammai 
as legal representative without determining the question on ifs 


1. (1888) ILR 13 Bom 7. 
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merits after notice had gone to Ruckmani Ammal as she had 
1aised the question. The merc fact that Ruckmani Ammal 
was discovered to be a minor was no reason for not considering 
her plea that she was the rightful representative. Here the 
analogy to be applied is that under O. 32, R.3. The respond- 
ents do not attempt to justify the action of the Court which in- 
deed is quite opposed to the ordinary duties of a Court in re- 
gard to minors, so much as to show that the petitioner has 
no right to move this Court for revision. They contend that 
her remedy was by way of appeal against the order, or at any 
rate by way of suit after reaching her majority, and in any- 
case her application for review has been unduly delayed. 


There is no statutory right of appeal against an order 
under O. 32, R. 3. "“ The legislature has chosen not to give 
a right of appeal against orders under that rule.” Lakshmi 
Achi v. Subbarama Aiyar (2). But respondents rely upon 
Ayya Mudali Velan v. Veerayee (3) where it is held that an 
order rejecting the claim of a person to be the legal representa- 
tive of a deceased plaintift is appealable in cases where such 
orders have also the character of ‘decrees. If it is to have 
this character, the order must conclusively determine the right 
of the parties in the suit, and it so happens that all the partis 
in Ayya Mudali Velan v. Veerayee(3) happened to be parties, 
in the suit, the 2nd defendant was the person applying to Le 
plaintiff's legal representative. In Lakshmi Achi v. Subbarama 
Atyar (2) and in the present case the persons applying to be 
legal representatives were never parties to the suit and this 
application having been rejected, they could never have been 
regarded as such and it is clear from 4yya Mudali Velan v. 
Veerayee (3) itself that the learned Judges still regarded 
Lakshmi Achi v. Subbarama Aiyar (2) as good law in regard 
to the facts of that case (cf. p. 815). I therefore find that 
petitioner had no remedy by way of appeal, and is entitled to 
move for revision. 


I do not think it necessary to drive petitioner to a fresh 
suit, nor do I think that her remedy lies that way.. . The 
lower Court having appointed a legal representative that ap- 
pointment, unless it is set aside, is final, and binds the estate 
“ If the Court decides wrong the wronged party can only take 
the course prescribed by law for setting matters right ; and if 





2. (1915) I L R 39 M 488 at 493: 28 ML J 491. 
3. (1920) ILR 43 M 812 39 ML J218. 


PART.X.]| THE MADRAS LAW JOURNAL REPORTS. 373 


that course is not taken the decision however wrong cannot be 
disturbed.” Malkarjun v. Narhari (4). 


I do not find that there has bcen inordinate delay. Peti- 
tioner first sought her remedy by way of review on grounds 
which were certainly not frivolous. Nor do I see any reason 
for holding that petitioner is still a minor, and even if she were, 
I should not reject her petition on that account ; there would 
only be a formal question of appointing a guardian ad litem. 
Accordingly I allow Civil Revision Petitions Nos. 401 and 402 
with costs one set. I reverse the order of the lower Court and 
direct the District Munsif to. determine the question whether 
Ruckmani Ammal or Seethai Ammal is or is not the legal re- 
presentative of the deceased Pichu Aiyar and then proceed 
with the suit. Civil Revision Petitions Nos. 403 and 400 
are dismissed with costs one set. 


T. S. V. Petitions allowed. 


IN THE HIGH COURT oF JuDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA RaAo. 


Ramanathan Chettiar Petitioner* (Accused in C.C. 
No. 236 of 1923 on the file of me 
2nd class Magistrate, Sivaganga)- 

v. 
K. Sivarama Subramania Aiyar Respondent (Com- 
plainantin do. ). 
Criminal Procedure Code, Ss. 435, 438 and 439—High Court—Power of 


revision—Proceedings pending before subordinate Criminal Court—Charge of 
criminal misappopriation—Stay of proceedings pending decision of Civil Court. 


Under Ss. 435 and 439, Criminal Procedure Code, the High Court has 
power to interfere at any stage of a criminal case pending in a subordinate Court 
and to quash or set aside the proceedings if necessary in the interests of justice. 
Cases reviewed. 

On an application to quash the proceedings before a Magistrate on a charge 
of criminal misappropriation against the accused, it was found that the dispute 
was the subject of litigation in a Civil Court and the High Court merely stayed 
the proceedings in the criminal case pending the decision of the Civil Court. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure,‘1898, and S. 107 of the Government of India Act, 
.4 (1900) I L R 25 Bom. 337 at 347 10M LJ 368 (PC). 
-*€r R C’No. 186 of 1924 (Cr R P No. 163 of 1924.) 27th March, 1924. 
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praying the High Court to revise the order dated 26th January, 
1924, of the Court of the Second Class Magistrate of Siva- 
ganga in C. C. No. 236 of 1923. 


C. S. Venkatachariar for petitioner. 


The Public Prosecutor on behalf of the Crown. 
S. Muthia Mudaliar for P. S. Narayanaswami Aiyar for 
respondent. 


The Court made the following 


ORDER :— The accused was charged with misappropria- 
tion of paddy worth about Rs. 200. Summons was issued to 
him and he now moves the High Court and asks that the pro- 
ceedings before the Magistrate should be quashed. 


The learned Public Prosecutor has contended that the 
High Court has no power to interfere with the proceedings 
of a Magistrate in a pending trial. Whether this contention 
is correct depends upon the interpretation of Ss. 435, 438 and 
439 of the Criminal Procedure Code. 

Under S. 435 the High Court is empowered to call for 
and examine the record of any proceeding before any inferior 
criminal Court and situate within the local limits of its jurisdic- 
tion for the purpose of satisfying itself as to the correctness, 
legality or propriety of any finding, sentence or order recorded 
or passed and as to the regularity of any proceedings of such in- 
jerior Court. The section thus does not deal merely with 
“ finding, sentence or order”’ but with proceedings generally 
and the power of the High Court extends to calling for and 
examining the record of any proceeding for the purpose of 
satisfying itself as to the regularity of such proceeding. 


Under S. 438, the Sessions Judge or District Magistrate 
may, on examining the record of any proceeding, report for 
the orders of the High Court the result of such examination. 


Then comes S. 439. It provides that in the case of anv 
proceeding the record of which has been called for by the High 
Court or which otherwise comes to its knowledge, it may in its 
discretion exercise any of the powers conferred on a Court of 
Appeal by certain sections of the Code. ‘The learned Public 
Prosecutor contends that none of the sections specified i in S. 439 
gives the High Court power to set aside or quash proceedings 
in a pending case. The answer is simple. The sections 
dealing with the powers of a Court of Appeal necessarily deal 
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with those orders only from which under the Code there is 
an appeal provided. With reference to such orders, the sec- 
tions lay down the powers of a Court of Appeal. Ex hypothesi 
the revisional powers of the High Court are invoked when no 
right of appeal exists, and although in some cases the High 
Court may by exercising the powers conferred on a Court of 
Appeal be able to correct an error, it does not follow, having 
regard to the variety of orders or proceedings which it may 
be called on to revise or deal with in its revisional jurisdiction, 
that it can by exercising those powers only redress a wrong or 
do complete justice. In other words, S. 439 does not say that 
the High Court shall exercise only those powers that are con- 
ferred on a Court of Appeal but on the other hand it enacts 
that among the powers possessed by the High Court are the 
powers conferred on an appellate Court. ‘The sections deal- 
ing with the powers of an appellate Court necessarily describe 
and define the powers of the Court with reference to orders 
that are appealable. The legislature in enumerating thc 
powers of the Court of Appeal had before its mind only a cer- 
tain class of orders and in the very nature of things that enu- 
meration cannot be found complete or exhaustive when 
the Court is called on to deal with orders of a different kind, 
orders not in the contemplation of the legislature when it was 
defining the powers of a Court of Appeal. 


I am therefore of the opinion on a construction of the 
sections of the Code that the High Court has power at any 
stage to quash or set aside proceedings. 


The authorities on the point support this view ; indeed, 
there is not a single reported case which supports the contention 
of the learned Public Prosecutor. 


The circumstances which will justify the interference of 
the High Court have not been and cannot be laid down with 
precision. While the Judges repeatedly held that only when 
exceptional grounds exist the High Court ought to interfere, 
the decided cases show that no hard and fast rule can be laid 
down but that when in the interests of justice the High Court’s 
intervention became necessary, it was not refused. 


In Chandi Pershad v. Abdul Rahiman (1), Jagat Chandra 
v. Queen-Empress (2) and In re S. Kuppuswami Aiyar (3), 
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the High Court quashed proceedings after a charge had been 
framed. - 


In Hari Charan v. Girish Chandra (4), Queen-Empress 
v. Nagasheppa Pai (5) and in Thackaria v. Pura Singh (6). 
the High Court interfered upon the issue of summons to the 
accused. 


In Queen-Empress v. Jagan Singh (7) and in Chadha 
y. Emperor (8), the High Court’s intervention was sought for 
setting aside proceedings even at an earlier stage. The 
orders which the Court was requested to revise were to show 
cause why sanction should not be accorded for prosecution for 
forgery and perjury respectively. 


Choua Lal v. Ananta Pershad (9) is an instance where 
the High Court refused to exercise this power. But the 
learned Judges even then observed that the High Court un- 
doubtedly had the power to interfere iñ any case and at any 
stage of it. 


In some of the cases mentioned above, the proceedings 
were set aside on the ground that the facts alleged did not in 
law constitute the offence with which the accused had been 
charged. In other cases, evidence was examined and proba- 
bilities were discussed and the High Court set aside the pro- 
ceedings on the ground that it was not in the interests of justice 
that the proceedings should be allowed to continue. 


In the four, Calcutta cases and the Bombay case the deci- 
sion in each was that of a Bench of two Judges. 


The view I have taken of the sections of the Code is thus 
borne out by the authorities to which I have referred. 


The question then remains to be decided with reference 
to the facts of the present case is the interference of the High 
Court justified ? There is a kattalai’ attached to the 
Madura Devasthanam known as Nagappa Chetti Kattalai. 
The family of the accused had made the endowment. In 
1915 a suit was filed for the settlement of a scheme in respect 
of this kattalai. In 1917, Venkatachellam Chetti, the brother 


of the accused, filed a suit for partition of the family property 


cere — 


4 (1910) ILR 38 C 68. 
5. (1896) I L R 20 Bom 543. 6. (1922) 67 I C 589. 
7. (1892) 12 A W N 102. 8. (1916) 14 AL J 851, 
9. (1898) I L R 25 C 233. 
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and management of the villages that formed the subject of 
the endowment. In February 1921, the High Court finally 
decided in the partition suit that the accused was to be a trustee 
of the kattalat and immediately after, he got possession. In 
the other suit, the suit brought to settle a scheme, a scheme 
was settled on the 5th of August, 1921, and by it the trustce 
(the accused) was directed to submit yearly accounts, which 
were to be duly audited, and the balance in the trustee’s hands 
was to be paid to the manager of the Madura Devasthanam. 
The complainant is one Alagappa Chetti, the Receiver appoint- 
ed in respect of that Devasthanam. It is alleged that after 
the accused obtained exclusive possession of the property he 
passed two receipts to tenants, dated the 20th March, 1921, 
and 26th March, 1921, showing that a certain amount of paddy 
was received by him but that the account-books maintained for 
the kattalai show that the quantity of paddy received was much 
less. The difference is worth about Rs. 200 and odd and 
the charge is that the accused misappropriated paddy worth 
this amount. 


In accordance with the decree settling the scheme the 
accounts for the Fasli corresponding to 1921 were filed by the 
accused. The auditor went through the accounts and submit- 
ted his report to the Court. Objections were filed to the 
report both by the accused and Alagappa Chetti. On the 
6th of March, 1923, the Subordinate Judge made an order in 
effect disallowing the objections of Alagappa Chetty in regard 
to the alleged difference in the quantity of the paddy referred 
to above. Alagappa Chetti has filed no appeal against that 
order. But the accused himself has filed one challenging it 
in so far as it was against him. While this appeal was pending, 
on 3rd December, 1923, Alagappa Chetti gets a clerk of his 
to file the complaint and the summons was issued on 12th 
December, 1923. 


Mr. C. S. Venkatachari for the accused has contended 
that the complaint was malicious and that the order of the 
Subordinate Judge was in his favour and with a view merely 
to harass his client the Receiver got the present complaint filed 
on account of private misunderstanding and spite. There ate 
several proceedings before the High Court now which clearly 
show that Alagappa Chetti and the accused are on inimical 
terms-and it is extremely probable that Alagappa Chetty is 
actuated by personal motives and that the prosecution has not 
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grein ae been launched tn public interest. The receipts were given in 
oo March, 1921. The Subordinate Judge’s order was made in 
Pk ake March, 1923, and it is about nine months subsequent to it that 
Aiyar. the complaint was filed. It was open to Alagappa Chetty to 
place all the materials he could before the Subordinate Judge 
and he now pretends that he did not do so. His Vakil says 
that although on this particular point the order of the Sub- 
ordinate Judge was against him, he may be able to support the 
order generally in the appeal that is pending by showing that 
his client is entitled to this particular amount which has been 
disallowed by the Subordinate Judge. Thus the matter is 
still in controversy between the parties in the Civil Courts and 
these facts lead to the inference that the prosecution is not 
bona fide. But the allegations made in.the complaint if proved 
will constitute the offence of misappropriation. ‘The mate- 
rials on which either side may rely have not been placed before 
me and I am not in a position to say that the complaint is 
false. It may be that the motive of the complaint in prefer- 
ring the charge may be bad but it does not follow that the 
proceedings for that reason should be quashed. I am nor, 
therefore, prepared in the present case to set aside the pro- 
ceedings wholly, but I think it is pre-eminently a case wheic 
the proceedings should be stayed pending the disposal of the 
appeal before the High Court (A. A. O. No. 314 of 1923) 
from the order of the Subordinate Judge. I accordingly 
make an order staying the proceedings pending the appeal. 
At this stage no further order will be necessary. 


a Me Ve Proceedings stayed. 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :—MR. Vicror Murray Coutts TROPTER, 
Chief Justice AND Mr. Justice RAMESAM. 


Kummatti Veettil Kottaparambath Maliyakkal 
Kunhrbi (dead) and others Appellants* (L. Rs. of 
the plaintif ) 


Y 


The Secretary of State for India in Council 


represented by the Collector 
of Malabar and another Respondents (Defdis). 


Land Encroachment Act III of 1905, Ss. 6, 14—Notices to quit under S. 6, 
without actual eviction—Suit by party aggrieved by, to establish titlh—Limitation 
—Starting point—Plaintiff’s right to elect any one of notices as affording cause 
of action so as to save limitation—Proceedings under the Act within meaning 
of S. 14—Proċeedings not amounting lo eviction if included. 


Government claimed that certain land which was in the occupation of the 
plaintiff was their land and sent her a notice to quit under S. 6 of the Land 
Encroachment Act III of 1905. Nothing happened for a time. The plaintiff 
then put in a petition for a review of that notice to the Deputy Collector. 
Thè Deputy Collector dismissed the review petition, and shortly after an order 
hich -practi¢ally amoutited to’ a notice to quit went to the plaintiff. Within 
six months of the dates of the last-mentioned notice and of the order rejecting 
her review petition but more than six months after the date of the notice first- 
mentioned, the plaintiff filed a suit for vindicating her alleged rights of owner- 
ship in the Civil Court, alleging in her plaint that the dismissal of hér review 
petition and the communication of the last-mentioned notice was the proceeding 
on which the cause of action atose. 

Held, that the suit was not barred by reason of S. 14 of the Laud Encroach- 
ment Act. 

S. 6 of the Act contains the machinery for eviction, and a përson who has 
had notice under S. 6 and in spite of it remains in undisturbed poss¢ssion cantot 
be said’ to’ be evicted from the land within the meaning of S. r4 

Quaere : Whether the illustrations contained in the explanation to S. 14 of 
the Act are not exhaustive, and a person may be aggrieved by proceedings 
under the Act when those proceedings do not amount to an assessment, penalty, 
eviction or forfeiture. 

Assuming that thé plaintiff should bé deemed to have been aggrieved by 
the first-mientioned notice by reason of the fact that she petitioned to the Deputy 
Collector for a review of it, she nevertheless had the right to elect as to which 
stage of the proceedings she should complain against. 


Second Appeal against the decree of the District Court 
of South Malabar in A. S. Nos. 3 of 1921 and 1053 of 1920 
respectively preferred against the decrees of the Court of the 


-+S- A. Nos 949 and’ 1341 of 1921. a6th March, 1934. 
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Principal District Munsif of Calicut in O. S. Nos. 691 and 
605 of'I919. 


T. S. Visvanatha Iyer for appellant in S. A. No. 949 of 
IQ2I. 

A. Krishnaswami Iyer for appellant in S, A. No. 1341 of 
IQ2I. 

The Government Pleader for respondents. 

The Court delivered the following 


JUDGMENTS :— $. 4. No. 949 of 1921 :—The Chief 
Justice':__In this case the plaintiff was in occupation 
of some land cultivating it by a tenant. Government 
claimed that it was their land, and on the 17th of 
April, 1919, they sent her a notice to quit under S. 6 
of the Land Encroachment Act III of 1905. Nothing hap- 
pened foratime. In May, 1919 the plaintiff put in a petition 
for a review of this notice to the Deputy Collector. On the 
18th of September 1919 the Deputy Collector dismissed the 
review petition. On the 2nd of October, 1919 an order 
which amounted practically to a notice to quit went to the plain- 
tiff. On the 22nd of December, 1919 the plaintiff filed the 
present suit for vindicating her alleged rights of ownership in 


the Civil Court. 


The Courts below have declared that suit to be barred by 
limitation by reason of S. 14 of the Act which says, 
Nothing contained in this Act shall be held to prevent per- 
sons decming themselves aggrieved by any proceedings under 
this Act except as herein provided from applying to the 
Civil Court for redress.” (That is what this woman has done). 
“ Provided that the Civil Courts shall not take cognizance of 
any suit instituted by such persons for any such cause of action 
unless such suit shall be instituted within six months from the 
time at which the cause of action arose.” Then follow two 
explanations ‘“ The cause of action shall be deemed to have 
arisen (4) in respect of any assessment or penalty ” (that is a 
provision under another section which I have not dealt with) 
‘on the date on which such assessment or penalty was levied ; 
(b) in respect of eviction or forfeiture, on the date of evic- 
tion or forfeiture.” S. 6 contains the machinery for evic- 
tion and ‘it is provided that a notice shall be served on the per- 
son in occupation requiring him to vacate the land anid, if such 
notice is not obeyed, by removing or deputing a subordinate to 
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remove any person who may refuse to vacate the same the 
Collector may give effect to it. How in the teeth of that pro- 
vision anybody can venture to argue that a person who has 
had notice under S. 6 and in spite of it remains in undisturbed 
possession has been evicted from the land. I cannot under- 
stand, and I do not think it can fairly be said that any judgment 
of this Court has gone that length. But the case is put in 
another and a slightly__I will not say more plausible but a 
slightly_tess unarguable way. It is said that the illustrations 
contained in the explanation to S. 14 of the Act are not exhaust- 
ive and that a person may be aggrieved by proceedings under 
this Act when those proceedings do not amount to an assess- 
ment, penalty, eviction or forfeiture. Assuming that argument 
to be sound, the plaintiff in this case put forward as the thing 
which she deemed to be aggrieved by not the notice at all which 
might have been a mere fulmen brutum which might have re- 
sulted in nothing whatever in the future but by a tangible de- 
finite order of the Deputy Collector received by her on the 2nd 
of October, 1919 ordering her to quit. How it can be said 
that the plaintiff must be deemed to be aggrieved by the earli- 
est stage of the proceedings when she did not choose to be 
aggrieved by it I cannot appreciate. It is argued that though 
she says she was not aggrieved by the notice, she was obvious- 
ly aggrieved by it because she petitioned the Deputy Collector 
to withdraw it or to review it. It seems to me that, assuming 
that to be so, it does not in the least preclude her from saying, 
“Well, if I was aggrieved by the notice in the sense that I put 
in a petition against it that is not what I am questioning in this 
suit here. Iam aggrieved and for the purposes of this suit 
I am solely aggrieved by the order of the Deputy Collector of 
the 2nd of October, 1919.” How anybody can deny her the 
right to elect as to which stage of the proceedings she should 
complain against passes my comprehension. In my judgment, 
the Full Bench decision in Secretary of State v. Assan (1) has 
no bearing on this point whatever, because there there was a 
question as to when there had been an infringement of the 
plaintiff's right ; and the plaintiff had a continuous claim of 
proceedings which began by his actually paying money out of 
his pocket in answer toa demand. To my mind, the Full 
Bench decision has no bearing on this point whatever. 
E 
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The appeal must be allowed and the suit remanded for 
retrial, Thc appellants will have their costs of this appeal’and 
in the lower appellate Court in any event. The Court-fee will 
be refunded to the appellants. 


In S. A. No. 1341 of 1921 The Chief Justice : Same 
judgment ds in the connected S. A. No. 949 of 1921. There 
will be a similar order as to costs and refund of Court-fee. 


In $. A. No. 949 of 1921 :— Ramesam, J. + 
I entirely agree. Assuming that all the causes of action 
that may arise under the Act are not exhausted by the explana- 
tion to S. 14 and assuming that a declaratory suit filed on 
account of proceedings taken under the Act also falls under 
S. 14, it is open to the plaintiff to deem herself aggrieved by 
whichever one of several proceedings taken against her she may 
choose. In the case in Secretary of State v. Assan (1) 
the plaintiff actually made a payment. Ina case where a pe- 
nal assessment has been paid it may be that-it is not open to a 
plaintiff to say that he does not deem himself aggrieved by that 
payment, that he can ignore that payment and that he deems 
himself aggrieved by a later proceeding, because payment of 
money to another person in token of his proprietorship is 
practically a loss to himself and a recognition by him of the-ad- 
verse title of the other. But in a case where-there are a series 
of proceedings, being mere notices. without any further attack 
against the title and enjoyment of the plaintiff, it is open to the 
plaintiff to choose the last of these things and say that he deems 
himself aggrieved by this and not by the earlier proceedings. 
I am aware there are some cases which, though they may not 
arise under the Act, imply that it is not open to a person seek- 
ing a-declaration to so choose, but I do not agree with them. 
In this case in paragraph 9 of the plaint the plaintiff has clear- 
ly stated that the dismissal of her petition by the Deputy Col- 
lector and the communication of the 2nd of October 1919 is 
the proceeding on which the cause of action arose, which means 
that she felt herself aggrieved only by this and not by any ear- 
lier’ proceeding, for a declaratory suit. That being so, this 
second appeal must be allowed and I agree to the order pro- 
posed by my Lord the Chief Justice. 


S.A. No. 1341 of 1921 :—Ramesam, J. :__l agree. Itis 
contended by the learned Government Pleader in this case-that 


r (1915) IL R 39 M 7a7:30 ML J 255. 


PART X.] |THE MADRAS LAW JOURNAL REPORTS. 383 


there is an admission in paragraph 4 of the plaint that the 
plaintiff deemed himself aggrieved on the 19th of March, 
1919 ; but seeing that a declaratory suit is an optional one and 
not compulsory, the view I take in such matters is that a person 
who wishes to file a declaratory suit has the right to say which 
of several proceedings taken against him (not amounting to 
adverse possession or enjoyment) is the particular proceeding 
by which he deems himself aggrieved for the purpose of filing 
a declaratory suit. In this case it may be that the plaintiff 
was aggrieved by several proceedings, but of these he chooses 
only the proceeding of the 26th of May, 1919 asithe one by 
which he felt himself aggrieved for the purpose of filing the 
declaratory suit and not the earlier proceeding of the 19th of 
March, 1919. That being so, this second appeal is governed 
by the judgment in S. A. No. 949 of 1921. 
A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 


Chintakayala Thammiah Naidu Garu Petitioner” 
( Plaintiff ) 
y. 
Attili Musaliah (dead) and others Respondents (2nd 


defendant and L. R. of the 
1st defendant). 

Madras Local Boards Act (V of 1884), S. 73, Provtso— Tenant” —Meaning 
of—Licensee from inamdar—Payment of local tax by intermediate landholder— 
Right to recover from licensee. 

A licensee under a Dharmila inamdar in a Zamindari, for a period of 
ten years with a right to tap date trees, is not a “ tenant” within the meaning 
of S. 73 of Madras Act V of 1884 so as to be liable to his litengor for the land- 
cess payable by the latter under the Act. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Vizagapatam in S. C. S. No. 242 of 1922. 

B. Satyanarayana for petitioner 

P. Somasundaram for respondents. 

The Court delivered the following 

JUDGMENT :_The question in this case is whether a 
licensee under the holder of a Dharimila Inam in a Zamindari 
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for a period of 10 years with a right to tap date trees is a 
tenant within the meaning of the S. 73 of the Madras Act V 
of 1884, so as to be liable to his licensor for the land-cess pay- 
able by the latter under the Act. The plaintiff is an inter- 
mediate landholder and had under decree Ex. B to pay 
Rs. 131-2-6 to his landlord as land-cess for Faslis 1324 to 1326 
plus costs of suit and he seeks to recover half of that sum from 
the licensees, the defendants. 


The word “tenant” in the Act is defined to include all 
persons who occupy lands under a landholder. This definition 
is not illuminating, and considerations of the meaning of the 
word as used in other enactments do not afford much assistance 
either. It has no doubt been held, e. g., that the ryotwari 
holder of a tree patta is an occupier of land within the mean- 
ing of S. 6 of the Madras Forests Act [see Reference under 
S. 39 of the Madras Forests Act (1)]. It would 
be unsafe to infer from that that a __ licensee 
of the right to tap date trees in a Zamin inam is a 
tenant within the meaning of the definition in Act V of 1884. 


I think the question has to be looked at from a different 
point of view. The tax which plaintiff has to pay to the 
Zamindar is a “tax on the annual rent value of land.” It 
is calculated under S. 64 (3) of the Act on “ the annual rent 
payable to the landholder by his tenants,” and the landholder 
is bound to furnish the Collector under R. 65, with a statement 
of the annual rent value of the lands occupied by his tenants 
or by himself. The word “ rent” is not defined in the Act, 
and it is not clear whether or not it is intended to mean only 
the rent payable by an estate tenant as defined in the Madras 
Estates Land Act. I think it may be taken that the Local 
Boards Act does not contemplate any radical difference between 
the method of calculation of the rent value on ryotwari land 
and of the rent value on land held under any other tenure. 
Now in the case of ryotwari lands it is clear that the rent value 
is based on the assessment payable to Government for the land. 
Every one knows what that is, and I do not think it could be 
seriously argued that, if a ryotwari holder leased out date 
trees on his holding for tapping, the amount of that lease could 
be taken into account for the purpose of calculating the rent 
value of the land under S. 64 (1) of the Act. A ryotwari 
holder is bound so long as he holds the land and therefore so 
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long as he holds the right to lease out the trees upon it, to pay 
the assessment on the land. It ts that and not the lease amount 
on which the tax will have to be calculated. 


I do not see why any different principle should be applied 
to lands in an estate. The lease of trees on these lands does 
not abolish the rent payable on the lands to the landholder and 
it is not suggested in this case that that land rent has been 
abolished. It is asserted that the lands are uncultivable, but 
only because of a tradition that people who cultivate them do 
not prosper. ‘The assessed land rate then still remains to pro- 
vide the basis on which the tax leviable under this Act shall be 
calculated and the tax can be calculated legally on nothing else. 
If as a matter of fact the tax has been calculated on any other 
basis then the landholder himself will have to take action to 
have the mistake rectified. 


It follows then that the amount payable under a license 
for tapping date trees on land which is already subject to land 
rent is not a proper basis for calculation of the rent value of 
the land, and is not “ rent ” as used in S. 64 of the Act. Even 
if a licensee be, in a manner of speaking, the tenant of the lı- 
censor, the latter cannot recover from the tenant anything not 
taken legally from him by the Collector and, as set out above, 
the Collector cannot, to my mind, legally collect from the 
landholder as tax under S. 64 of the Act any tax based on the 
amount of the license. 


I therefore agree with the District Munsif that the suit 
must fail and dismiss the Revision Petition with costs. 


A, V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice WALLACE. 


C. Ganesa Mudaliar and another Appellants* (Plnfs.) 
y. 
V.'Gnanasikhamani Mudaliar and 
another Respts. (Defts.) 


Transfer of Property Act, S. 58—Mortgage by conditional sale—Sale and 
agreement to re-sell—Intentiom of the parties—Terms of the document. 


By a deed of sale dated 14th July, 1902, Æ conveyed property for its then 
full value to B, part of the consideration for the sale going in discharge of a 
*S A No. 919 of 19a. 27th March, 1924. 
R49 
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Ganesa pre-existing mortgage in favour of B. Under an agreement of even dats,- 
Munasa B agreed to re-convey the property to Æ on payment of the consideration recited 
Gvanasikha- in thë sale-deed within 8 years, In a suit in 1919 by the heirs of A to redeem 
mani the property, /eld, that the transaction did not amount to a mortgage by condi- 
Mudaliar. tional sale as there was nothing in the terms of the documents or in the surround- 


ing circumstances to indicate that there should be.a relationship of debtor and 
creditor between the parties or that the property should be security for the debt ; 
and that the suit was not sustainable, 

There is no presumption in favour of a mortgage by conditional sale. It 
is not the form of the document but the intention of the parties which is the 
deciding factor in finding out whethet a transaction is a mortgage by conditional 
sale or a sale with a mere agreement for re-purchase. It lies on the party who 
contends that a document prima facie connoting an absolute sale is really a 
mortgage, to prove his contention. 
~ Ayyavayyar v. Rahimansa, (1890) I LR 14 M 170 : Maruthai Goundan v. 
Dasappa Goundar, (1916) 31 M L J 375 : Muthuvelu Mudaliar v. Vaithilinga 
Mudaliar, (1919) I L R 42 M 407: 36 M L J 385 relied on. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Chingleput in A. S. No. 100 of 1920 
preferred against the decree of the Court of Additional District 


Munsif of Chingleput in O. S. No. 159 of 1919. 
K. Rajah Aiyar for appellants. 
P. Somasundaram and L. S. Veeraraghava Aiyar for 


respondents. 
The Court delivered the following 


JUDGMENT :_The question in this case is whether Exhi- 
bits I and C, both dated 14th July, 1902, Ex. I being ostenst- 
bly a deed of absolute sale and Exhibit C an agreement by the 
vendee to reconvey the property at any time within 8 years on 
payment of the consideration recited in Exhibit I, constitute an 
out and out sale and an agreement for reconveyance or a mort- 
gage by conditional sale. Both the lower Courts have held to 
the former view and it is urged that they are wrong. 

That such a question is not a pure question of fact is clear 
from the numerous cases in which it has been allowed to be fully 
argued in second appeals before this Court. 


The first defendant, vendee, under Exhibit I, was alreadv 
holding an equitable mortgage on the property. The mortga- 
gor, one C. Velayudha Mudali, was the owner of the property. 
He sold it to his mother-in-law under Exhibit B, evidently with 
a view to avoiding creditors. The first defendant was press- 
ing for payment and the mother-in-law, 8 or 9 months after 
Exhibit B, executed this ostensible sale deed Exhibit I and the 
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first defendant cxecuted the counter-part agreement Exhibit C, 
both being executed on the same day. The crucial question is, 
what was the intention of the parties ? 


The plaintiffs argued that the fact that Velayudha Mudali 
sold the property first to his mother-in-law indicated his and 
her strong desire to keep the property in the family and that 
therefore it is likely that the lady did not intend to carry 
through an absolute sale, which would involve a total loss of 
the property to the family. But the sale was eight months 
after she had purchased from Velayudha Mudali and her and 
his desires are really no indication of what was the intention of 
the vendee, the first defendant on the date of Exhibits I and C. 
It is also pointed out that the first defendant says that he exe- 
cuted Exhibit C because the lady insisted on it, but I cannot 
hold that that necessarily indicates that she did not intend to 
sell. The 1st defendant may, as he implies, have given way 
to her importunity so far as to give her a chance of repurchase 
within a reasonable time. It is further pointed out that the 
consideration set out in Exhibit I is not described as the markct 
value of the land but as the amount of the debt owing, to dis- 
charge which the sale was carried through, a point which L 
shall deal with later. On the other hand, both the lower 
Courts find that the amount of consideration was an adequate 
market value for the land. In Exhibit C there is not hint that 
the consideration for reconveyance was to be any amount cal- 
culated on the footing of the mortgage, and it contains no pro- 
vision for interest on the mortgage amount. The expenses 
of the reconveyance were to be paid by the vendor and not by 
the vendee. Itis also pointed out that the first defendant al- 
ready held an equitable mortgage over the land and that there 
was little point in his changing one form of mortgage for an- 


other. It is also significant that the heirs of the ostensible. 


vendor did not choose to challenge the nature of this sale until 
sixteen years later, eight years after the period fixed in 
Exhibit C for reconveyance. 

Numerous cases have been cited to me laying down the 
principles by which the Court should be guided in a case like the 
present. That there is no presumption in favour of a mortgage 
by conditional sale is clearly laid down in the Full Bench case 
in Muthuvelu Mudaliar v. Vaithilinga Mudaliar(1). It 1S 
not the form of the document but the intention of the parties 
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which is the deciding factor, and it rather lies on the party who 
contends that a document prima facie connoting absolute sale 
is really a mortgage to prove his contention. I shall not go 
through the cases in detail but one or two remarks may be 
made. An uncommon state of circumstances, for which there 
is no counter-part in this case, influenced the decisions in Muthu- 
karuppa Pillai v. Marudachalam Chetti (2) and Singaram 
Chettiar v. Kalyanasundaram Pillai (3) and the judgment of 
Coutts Trotter, J., ın Kalappa Kamtht v. Kachur Sakha Rama 
Rao (4). In Ramayya v. Krishnamma (5) the counterpart 
clearly showed that the relationship of debtor and creditor was 
to continue and the same is true of the case in Kasturchand 
Lakhmaji v. Jakhis Padia(6) where also the consideration was 
nothing like the actual market value of the land. In the Privy 
Council case in Balkishen Das v. W F. Legge (7) their Lord- 
ships clearly held that the tenor of the agreement indicated 
that the parties intended in the event of purchase that the pro- 
visions of Regulation I of 1798, which was applicable to the 
redemption of mortgages by conditional sale, should alone be 
followed__a very clear indication of what the intention of the 
parties was. The other cases quoted to me were all cases in 
which the final decision of the Court was that the transaction 
was an out and out sale and not a mortgage by conditional sale. 
The documents in the present case seem to me to bear most 
resemblance to those in Ayjavayyar v. Rahimansa(8), Maru- 
ihai Goundan v. Dasappa Goundan (9) and Muthuvelu 
Mudaliar v. Vaithilinga Mudaliar (1). The mere fact that the 
deed of sale does not say that the amount of consideration 1s 
the market value of the land is unimportant. ‘The same omis- 
sion appears in the sale deed in Muthuvelu Mudaliar 
v. Vaithilinga Mudaliar’s Case (1). I can find no 
clear indication that the parties here intended to per- 
petuate the relationship of debtor and creditor, and that is the 
crucial test in the case. I am unable to hold that the lower 
appellate Court misdirected itself or committed any error of 
law in concluding that the suit transaction was an out and out 
sale and not a mortgage. I see no reason to interfere and dis- 
miss this appeal with costs. 


A. V. V. Appeal dismissed. 
r (1919) ILR42 M 407 36 ML J 385. 
2. (1914) 27 I C 436. 3. (1914) 1 L W 687. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Victor Murray Coutirs TROTTER, 
Chief Justice AND Mr. Justice RAMESAM. 


Al. Vr. Ct. Lakshmanan Chetti 


and others A ppellants* (Petitioners) 
v. 
V. R. Rm. V. L. Subbiah Chetti (dead) 
and others Respondents (Respondents 


Nos. 1 ło 12 and L. Rs. of 
the Ist respondent). 


Limitation Act, S. 7—Joint decree-holders—Hindu father and minor sons— 
Father next friend and guardian in the sutt—Capacity to give discharge—Civil 
Procedure Code, O. 32, R. 6—Execution application—Limitation—IWhen com- 
mences. 

A deciee was obtained in a suit in which the plaintiffs were a Hindu father 
and his minor sons, the latter being described on the face of the proceedings 
as suing through their next friend and guardian, the father. The father died 
soon after the decree, and the eldest of the minors filed an execution application 
within three years of attaining majority but more than three years after the 
decree. Held, as the father was the next friend of his minor sons, he was 
not in a position to give a good and legal discharge without the consent of the 
Court whose permission was necessary under O. 32, R. 6, Civil Procedure Code, 
and hence under S. 7, Limitation Act, time did not run from the date of the 
decree but only after the disability, i. e. minority ceased. The application for 
execution was therefore within time. Ganesh Rao v. Tuljaram Rao (1915) ILR 
36 Mad. 295 :25 ML J 150 (P C) applied. 

Per the Chief Justice -—When a Hindu father acting as the next friend of 
his minor sous obtains a decree, his power to give a valid discharge under the 
Civil Procedure Code is different from his powers as father under the general 
Hindu Law. ‘The inhibition imposed on him in the one character under O. 32, 
R. 6 must be extended to the other character. 


Appeal against the order, dated the 24th January, 1931, 
of the Court of the Additional Subordinate Judge of Ramnad 
at Madura in E. A. No. 48 of 1920 in O. S. No. 224 of 1911. 

K. V. Krishnaswami Aiyar and V Rajagopala Atyar for 
appellants. 

A. Swaminatha Aiyar for respondents. 

The Court delivered the following 

JupGMENTs:__The Chief Justice This case furnishes a 
signal instance of the mischievous tendency of the Courts in 
this country to evade, or endeavour to evade, plain statutory 
mandates, and in no sphere of the law, so far as I have observ- 
ed, has that tendency been more freely exercised than in that 
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branch of the law we are concerned with in the present casc, 
namely, the Law of Limitation. The way in which this matter 
stands is as follows:__In October 1913,a decree was obtained in 
a suit in which the plaintiffs were a father and his three sons, 
and the three sons were described on the face of the proceed- 
ings as suing through their next friend and guardian, the first 
plaintiff (that is, the father). Two months after that decree 
the father died and it was not until December of the following 
year, 1914, that the eldest of the three sons attained his major- 
ity. On the 3rd December, 1917, well within three years of 
the attainment of majority, an execution application was taken 
out. It is said that that application was barred because time 
must be taken to have run not from the attainment of majority 
of the eldest son but from the date of the decree itself, i. e., 
October, 1913. The reason for it is said to be this and it 
depends upon the construction of two sections of two statutes. 
One the learned Judge has referred to, and the other he has 
not. Before I approach the consideration of the case-law I 
will look at the sections of the statutes themselves. ‘The rele- 
vant section of the Limitation Act is S. 7. It says this :— 
“ Where one of several persons jointly entitled to institute a 
suit or make an application for the execution of a decrce is 
under any such disability (that means, for our present purpose, 
the minority) and a discharge can be given without the con- 
currence of such person, time will run against them all ; but 
where no such discharge can be given time will not run as 
against any of them until one of them becomes capable of 
giving such discharge without the concurrence of the others or 
until the disability has ceased. ” 


Therefore a good discharge, which could be given with: ut 
the concurrence of the others is necessary before limitation can 
be invoked. Now, it is said that the father in this case became 
entitled to give a good discharge as soon as the decree was 
passed, and to give a good discharge not only on behalf of him- 
self but on behalf of his minor sons. This Court held in a 
number of cases culminating in the case of Ganesh Rao v. 
Luljaram Rao (1) that a Hindu father could, as managing 
member of a family, give a good discharge of a decree debt 
notwithstanding the fact that he might appear in the suit in 
the capacity of guardian ad litem or next friend. They based 
that decision upon the express provisions of Hindu Law and 


I. (1909) 21 M L J 1093. 


PART X.] THE MADRAS LAW JOURNAL REPORTS. 391 


they said that his position as a father was independent of his 
position as guardian ad litem or next friend and that no dis- 
ability which could attach to him can be supposed to atcach 
to him by reasons to which I am coming presently and could 
in any way affect his position under the general Hindu Law 
as father. ‘That is the decision of this Court in several cases 
culminating in Ganesh Rao v. Tuljaram Rao(1). What their 
Lordships were dealing there with was an argument based upon 
a section of the Civil Procedure Code. That section is the 
present Rule 6 in O. 32 and it reads as follows :—“ A next 
friend or guardian for the suit shall not, without the leave of 
the Court, receive any money or other moveable property on 
behalf of a minor either (a) by way of compromise before the 
decree or order, or (b) under a decree or order in favour of 
the minor.” As I said, the basis of the decision in Tuljaram 
Rao’s Case (1) was that the father occupied two entirely 
separate positions, that he was clothed with a double personal- 
ity, and that inhibition of his acting in a certain manner in one 
of those capacities was no inhibition of his doing it under the 
other, the general powers of a Hindu father. Thereupon 
Tuljaram Rao’s Case (1) went to the Privy Council with this 
pronouncement of the Madras High Court to deal with and 
to say whether it was right or whether it was erroneous, and 
the words of the Privy Council are absolutely explicit in their 
application of the principle laid down by the Madras High 
Court and which, so far as I can see, is the necessary substratum 
of the whole of the argument that has been addressed to us. 
What their Lordships say is this ‘‘ They (their Lordships of 
the Privy Council) consider it to be clear that when he (that 
is, the father) himself is the next friend or the guardian of 
the minor, his powers are controlled by the provisions of the 
law and he cannot do any act in his capacity as father or manag- 
ing member which he is debarred from doing as a next friend 
or guardian without leave of the Court. To hold otherwise 
would be to defeat the object of the enactment.” In other 
words, their Lordships say inthe plainest language, the inhibi- 
tion imposed upon him in one character must be extended to 
the other suggested character or else the Act becomes a waste 
paper. _It.is said that there are decisions of this Court subse- 
quent to that pronouncement of the Judicial Committee which 
nevertheless go on saying that a father can give a good dis- 
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charge without the consent of the Court where the decree has 
been obtained. I am not at all sure that those cases_most 
of them’are very inadequately reported--do purport to go coun- 
ter to the principle laid down in T'uljaram Rao’s Case (1), be- 
cause it is not quite plain, so far as I can see, that, in those 
cases, the father was the guardian ad litem of the minors. 
All I can say is that, if he was the guardian, the Privy Council 
decision compels me to say that those cases were wrongly decid- 
ed ; if he was not, they merely say that where the father is not 
the guardian ad litem he can take the money and give a good 
discharge and though I do not disagree with that, I would like 
to reconsider that position hereafter. I am not saying that if 
this was what those cases had decided, those cases are in- 
correct but I am quite clear about this, that if in those cases, 
the father was the guardian ad litem, they are clearly wronglv 
decided and decided in the teeth of the express mandate of the 
Privy Council case. No one, I think, could plausibly contend 
that a man in such a double position could give a good dis- 
charge. He can only give a discharge after obtaining the per- 
mission of the Court. It therefore follows that at the time 
when the father died, he had never been in a position to give 
a good and legal discharge for this debt and that therefore the 
time must be calculated as beginning to run from the date when 
the respective disabilities cease. Seeing that one of the decree- 
holders is still a minor there is really no question of limita- 
tion arising in the case. The case will go back for further 
proceedings in execution. 


The appellants will have their costs throughout. 


Ramesam, J. :__I agree. 


Several decisions of this Court have been referred to by 
the learned vakil for the respondent. ‘The first of these is 
the decision in Duraiswami Sastrial v. Venkatrama Iyer (2). 
It expressly purports to be based on the decision in Ganesh Rao 
v. Tuljaram Rao (1) which was a decision of this Court on 
O. 42,R.7. It was reversed afterwards by the Privy Council 
in Ganesh Rao v. Tuljaram Rao (3). This was 
followed by a single Judge in Ramanadhan Sivayya v. 


Udatha Atchayya (4). The next case is Palantand: Pillai v. 


2. (1911) 21 M L J 1088. I. (1909) 21 M L J 1093. 
3. (1913) TLR 36 M a95:25 MLJ 150 (PC). 
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Papathi Ammal (5). It is true that this was after the decision 
of the Privy Council but no reference was made in the argument 
to O. 32, R. 6 or to the fact that the decision in Ganesh Rao v. 
Tuljaram Rao(1) on which the decision in Duraiswami Sastrial 
v. Venkatrama Iyer (2) was based, had been reversed by the 
Privy Council. This was again followed in Venkatasubbiah v. 
V enkateswarlu (6) and the same remarks apply to this case also. 
In Rati Ram v. Niadar(7) the decree was obtained by a single 
decree-holder. There was no minor among the original plain- 
tits. The original decrce-holder died leaving two sons, one a 
major and the other a minor. The major son on behalf of 
himself and acting as the next friend for his younger brother 
applied that they should be made legal representatives in the 
place of their deceased father. Before the order was made on 
the application the applicant died, and on the day the applica- 
tion came on for hearing, nobody appeared and the petition was 
dismissed. The result was they werc not made parties so that it 
is not a case where we have two decree-holders one of whom 
is a major and the other a minor represented by the major as 
next friend. O. 32, R. 6 cannot apply to the facts of that 
case. That case is therefore correctly decided and cannot 
therefore help us in this case. 


T.S. V. Order set aside. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 


Ganjain Manikyamba and another Appellani* (Plaintiffs ) 
Vv. 
Pasala Mallayya and others Respondents (Defendants). 
Madras Estates Land Act, S. 3 (5)—Darmila inam lands—Suit for posses- 
sion by inamdar'’s against tenants—Jurisdiction—Croil or revenue Courts—Inam- 
dars alleging to be originally kudivaramdars only—Subsequent grant of 
melvaram—e fect of. 
The plaintiffs who were darmila inamdars brought a suit in a Civil Court 


for recovery of possession of the suit properties on the strength of oral lease 
given to the defendant. They alleged that they owned the kudivaram interest 
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to start with and that it was only subsequently that they obtained by 
grant the melvaram interest from the Zamindar. On the question arising 
whether the suit was cognizable by the civil or revenue Courts, Aeld, if the 
plaintiffs proved that they originally owned the kudivaram and were subse- 
quently granted the melvaram they would not be landholders within the mean- 
ing of S. 3 (s) of the Estates Land Act and could maintain the suit in the 
Civil Court. Brahmayya v. Achiraju, (1922) IL R45 M 716 43 ML J 
229 (F B) distinguished. Marina Veeraswami v. Boyinapally Venkatrayudu, 
(1920) 39 M L J 225 (F B) followed. 


Appeal against the order, dated 21st April, 1922, of the 
Court of the Additional Subordinate Judge of Cocanada in 
A. S. No. 20 of 1921 (preferred against the order of the Court 
of the District Munsif of Ramachandrapuram in O. S. No. 692 
of 1917). 

Ch. Raghava Rao for appellant. 

K. Srinivasa Rao for respondents. 

The Court delivered the following 


JUDGMENT :__This appeal is against an order of the Sub- 
Judge of Rajahmundry returning a plaint to be presented to 
the proper Court ; and the Subordinate Judge held’ that the 
Civil Court had no jurisdiction to try the suit but only the Re- 
venue Court had. The suit was for the recovery of posses. 
sion of certain properties on the strength of a lease alleged to 
have been given orally to the 1st defendant by the 2nd plain- 
tiff. The defendant denied the lease and claimed occupancy 
rights in the lands and also pleaded that the plaintiff as Inam- 
dar was a landholder within the meaning of the Madras 
Estates Land Act and therefore this suit could not be tried by 
the Civil Court. The Subordinate Judge decided on the first 
part of issue 3 that the suit land 1s a Darmila inam; and that 
finding we must accept. He then considered himself bound by 
the ruling of the Full Bench reported in Brahmayya v. Achi- 
raju (1) to hold that the plaintiff as a Darmila tnamdar was a 
landholder within the meaning of the Act, and therefore the 
Civil Court had no jurisdiction to try this suit, arid he directed 
the plaint to be returned to the proper Court. It is pointed 
out to us that the plaintiffs’ case was that they owned the kudi- 
varam interest to start with in this land and that it was only 
subsequently that they obtained by grant the melvaram interest 
from the Zamindar. It was argued that, when a kudivaram- 


dar gets by transfer or otherwise the melvaram interest in the 


1, (1922) IL R45 M 716 43 ML J 229 (F B). 
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land, the kudivaramdar does not lose his kudivaram interest 
thereby, and the persons who were in occupation of the lands 
as tenants under him as kudivaramdar do not become ryots and 
do not get kudivaram rights automatically transferred to them 
by the transfer of melvaram rights to the original kudivaram- 
dar. The Full Bench case referred to is sought to be distinguish- 
ed from the present case on this ground. In the Full Bench case 
the transfer was of both the varams simultaneously to the gran- 
tee and the question arose whether under those circumstances 
the suit by the grantee for rent should be tried by the Revenue 
Court or the Civil Court. The question depended upon whe- 
ther he was a landholder within the meaning of the Act or not. 
The majority of the Judges held that in the circumstances he 
was landholder. € 


Here we have a different case put forward by the plain- 
tiff, namely, a case of the transfer of melyaram to a person 
who already owned the kudivaram right. If the plaintif was 
a kudivaramdar to start with before the melvaram right was 
transferred to him his position is diferent from the position of 
the parties in the Full Bench case. The Subordinate, Judge 
has not considered the question whether the plaintiffs allega- 
tion, that he was a kudivaramdar to start with, is true or not. 
The District Munsif discussed the question and came to the 
conclusion that the plaintiff’s allegation was true. That find- 
ing of the District Munsif has not been displaced by the 
Subordinate Judge. We must, therefore, for the purpose of 
deciding this appeal, assume that the plaintiff was a kudivaram 
dar before he got the melvaram interest. In such circum- 


stances we are of opinion that the ruling inthe Full Bench. 


case above cited will not apply. The Estates Land Act it- 
self in the explanation to S. 6 recognises that a person owning 
a right of occupancy already in the land does not lose it subse- 
quently by getting the interest of the landholder in the lands. 
No doubt, as pointed out by Mr. Justice Oldfield in the Full 
Bench case there is some difficulty in reconciling this explana- 
tion with S. 8. We must take it that S. 8 must be read subject 
to the explanation in S. 6. -A question similar to the one be- 
fore us arose before another Full Bench in this Court on a for- 
mer occasion in Marina Veerasami v. Boyinapally V enkatrayu- 
du(2). It was held by that Full Bench of five Judges that a per- 


son who was already the owner of the kudivaram right and to 
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whom the Zamindar granted the melvaram subsequently is not a 
person holding an estate or- part thereof, and is also not a per- 
son entitled to collect the rent by virtue of a transfer from the 
owner or his predecessor in title within the meaning of S. 3(5) 
of the Estates Land Act, and therefore he did not acquire the 
status of a landholder in consequence of the grant by the Zamin- 
dar and his suit was maintainable in the ordinary Civil Court 
against his tenants for recovery of rent. The authority of 
that Full Bench is still subsisting and it has not been overruled 
by- any-subsequent Full Bench of this High Court. We must 
therefore hold that the Subordinate Judge-was not right in dis- 
posing of this case without going into the question whether the 
plaintiff owned the kudivaram interest before the melvaram 
was granted to him. If he finds that the plaintiff had no kudi- 
varam interest at all, that he became an inamdar solely by vir- 
tue of the grant made by the Zamindar of melvaram rights, his 
view that the plaintiff could not maintain the suit in the Civil 
Court would be right ; but if, on the other hand, he comes to 
the conclusion, as the Munsif has done, that the plaintiffs owned 
the kudivaram interest before they became entitled to the mel- 
yaram by the grant by the Zamindar, the Full Bench case in 
Marina Veerasami v. Boyinapally Venkatrayudu (2) already 
referred to, will apply, and the present case will have to be tried 
by the Civil Court. In the latter case the Subordinate Judge will 
cdnsider. the other issues in the case and dispose, of the appeal 
himself. In the former case the order returning the plaint would 
be re-afirmed. We therefore set aside the order of the Sub- 
ordinate Judge and remand the appeal to him to be disposed 
of in the light of the observations made above. -Costs will 
abide and follow the result of the appeal. The Court-fee paid 
for the appeal in this Court will be refunded to the appellant. 


Toe Ve Appeal reversed and remanded. 


=- = 
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IN tHE HIGH COURT or JUDICATURE Ar MADRAS. 
PRESENT -_Mr. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 


Meyappa Chettiar Petitioner® (Counter- 
pelitioner ) 
v. 
Chidambaram Chettiar Respondent ( Petr.) 


High Court—Judge of, absent on oiher- service—If ceases to be a Judge of 
the Court—Full Bench judgment—Validjty—One of Judges absent on other duty 
when judgment was pionounced—E fect. 


A Judge of the High Court who does not resign his appointment does not 
cease to be a Judge of that Court during his temporary absence on other service. 


A Full Bench judgment of the High Court is not invalid merely because it 
was pronounced at a time when one of the Judges constituting the Full Bench 
was absent on other duty. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Ramnad at Madura, dated the 30th March, 1921, 
in Æ. A. No. 285 of 1920 in E. P. No. 142 of 1920 (in O. S. 
No. 124 of 1914 on the file of the Temporary Subordinate 
Judge’s Court of Ramnad). 

K.V Krishnaswami Atyar and K. Balasubramania Aiyar 
dor petitioner. 

C. V Anantakrishna Atyar, C. S. Venkatachariar -: and 
A: Swaminatha Aiyar for respondent. 


The Court delivered the following 


JUDGMENT :—As the Full Bench has now decided that 
the attachment by the decree-holder in O. S. No. 153 (124) of 
1914 was not subsisting when the petitioner in this Civil Revi- 
sion Petition applied to execute his decree-and enforce his secu- 
rity, the application for rateable distribution after the dismis- 
sal of E. P. No. 182 of 1916, was not regular and the lower 
Court’s order cannot be supported. We allow this Civil Re- 
vision Petition with costs in this Court including costs before 


the Full Bench. 


An objection was taken to the validity of the Full Bench 
judgment on the ground that it was pronounced at a time when 
Mr. Justice Coutts Trotter was absent on deputation in connec- 
tion with the enquiry of the Bar Committee. As that learned 
Judge did not resign his appointment, he did not cease to be 
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a Judge of this Court during his temporary absence on other 
service, and the cases quoted in Mahomed Akil v. Asad-un-nisa 
Bibee and Mutty Lal Sen Gywal v. Deshkar Roy (1) and 
Chinnu Pillai v. Kalimuthu Chetti (2) are therefore not in 
point. The objection to the judgment of Mr. Justice Coutts 
Trotter being treated as a part of the judgment of the Full 
Bench thus fails. 
A.S. V. 


[FULL BENCH] 

PRESENT :——- MR. VicroR MuRRAY COUTTS TROTTER, 

Chief Justice, Mr. Justice RAMESAM AND Mr. Justice 
WALLACE. 


V. Manickam Pillai Petitioner* (6th Defendant) 
v. 
Mahudum Bathummal and others Respondents (Plain- 


tif and defendants Nos. ï to 5 and 7). 

Civil Pnocedure Code, O. 9, R. 2—Plaintiff—Non-ppperance—Pleader ask- 
ing for adjournment and reporting no instructions in case of its refusal—O. 3, 
R. 4 (2)—Withdrawal of vakalai—]Vhat amounts io—Leave of Court for 
wythd1 awal—Grant of—Resumption—Conditions. 

On the day fixed for the hearing of the suit the plaintiff's vakil, who had 
previously filed a vakalat in the ordinary form, appeared in Court, asked for 
an adjournment, and stated that, if that adjournment was not granted, he had 
no further instructions to go on with the case. He also took the plaint which 
he had drawn and signed and endorsed on it as follows : “ I have no instructions 
except to apply for an adjournment.” 

Held, that the pleader could not be deemed to have appeared. 

O. 3, R. 4, sub-r. (2) of Civil Procedure Code does not require the writing 
containing the withdrawal by the pleader of his vakalat to be in any specified 
form, and that which the plaintif’s pleader had endorsed on the back of the 
plaint would be a perfectly good written withdrawal from his duties and 
obligations under the vakalat. 

No formality is necessary about the leave of the Court required for the 
withdrawal of the pleader, and in the circumstances of the case, the Court ought 
to be presumed to have given its consent to the withdrawal of the plaintiffs 
vakil within the meaning of sub-r. (2) of R. 4 of O. 3 of Civil Procedure Code. 


Petition under S. 115 of Act V of 1908, praying the Hign 
Court to revise the order of the Court of the Subordinate 
Judge of Tuticorin, dated the 2nd day of August, 1922, and 
made in Interlocutory Application No. 558 of 1922 in O. S. 
No. 16 of 1921. 
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P. F Krishnaswami Aiyar for petitioner. 


A. Swaminatha Aiyar and K. R. Rangaswami Aiyangar 
for respondents. 


The Court expressed the following 


OPINION The Chief Justice :__In this case the plaintiffs 
vakil appeared in Court on the day fixed for the hearing of the 
suit, asked for an adjournment and stated that, if that adjourn- 
ment was not granted, he had no further instructions to go on 
with the case. He had previously filed a vakalat in the ordi- 
nary form. He did something more than the mere asking for 
an adjournment. He took the plaint which he had drawn and 
signed and endorsed on it as follows ‘I have no instructions 
except to apply for an adjournment. (Signed) A. V. Krishna- 
swami Atyar, vakil for the plaintiff (with the date).” 

The relevant provision of the Code is said to be O. 3, 
R. 4. Sub-rule (1) of that rule is “ The appointment of a 
pleader to make or do any appearance, application or act for 


any person shall be in writing, and shall be signed by such per- 


son or by his recognized agent or by some other person duly 
authorized by the power of attorney to act on this behalf.” 
Sub-rule (2) is, “ Every such appointment, when accepted by a 
pleader, shall be filed in Court, and shall be considered to be in 
force until determined with the leave of the Court, by-a writing 
signed by the client or the pleader, as the case may be, and filed 
in Court. i 


It is sought to be said here that, although this vakil wrote 
what I have read on the back of the plaint after having filed a 
vakalatnama, the vakalatnama must be considered to continue 
in force until something further was done, and it is also argued 
that the effect of the vakalatnama being considered to be in 
force is to make the pleader constructively appear in a proceed- 
ing in which he has explicitly stated that he does not appear. 
In our opinion, the statute does not require the writing contain- 
ing the withdrawal by the pleader of his vakalat to be in any 
specified form, and it appears to us that that which he has en- 
dorsed on the back of the plaint would be a perfectly good 
written withdrawal from his duties and obligations under the 
vakalat. That is really sufficient to dispose of this case, 
and Mr. Krishnaswami Atyar very frankly said that, if we 
take that view as to the proper construction of the writing, the 
case, so far as he is concerned, was unarguable. But, while 
basing our decision on that short ground, we think, in view of 
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some decision of this Court, —one a very recent decision and 
the other which is unreported—that we ought to point out that 
when this’matter has been discussed in those cases, attention 
does not seem to have been drawn to the decision of the Privy 
Council, Radha Kishan v. The Collector of Jaunpur (1). The 
facts of that case are set out in a quotation from the judgmen: 
of the Subordinate Judge, which runs as follows “ That day 
(i. e., the day fixed for hearing) the pleader for the applicant 
stated that he could not conduct the case, and he had received 
no instructions from his client. Thereupon the Court proceed- 
ed to try the case and tried and decided the issues on the evi- 
dence adduced on the plaintiff’s behalf and decreed the suit 
against the applicant.’ Their Lordships held in that case that 
the applicant could not be held in the circumstances to have 
appeared. We trust that when this matter comes before the 
Courts again notice will be taken of that decision, because, so 
far as appears, a wider question is determined there, as there 
is no statement__ a feature that exists in this case__to the 
effect that the pleader has filed an instrument in writing taking 
himself out of his vakalat, a withdrawal on his part which 
O. 3, R. 4 contemplates. 

The exact question put to us is, whether when a pleader re- 
ports no instructions, whether after he has asked for an ad- 
journment, and been refused or not, the Court is correct in 
holding that the party for whom the pleader was appearing 
has not appeared. We think that the only answer can be that, 
at any rate, in the circumstances of this case, the pleader can- 
not be deemed to have appeared. 

I should add one other word. ‘The section says that the 
withdrawal of the pleader must be with the leave of the Court. 
Tt does not say, nor do I think we are to import into it, that- any 
formality is necessary about the leave of the Court and in the 
circumstances, we must presume that, in a case like the present, 
the Court in assenting to the conduct of the vakil and in raising 
no question about his withdrawal, must be taken within the 
meaning of the section to have given its consent. 

The case will go back to the single Judge for disposal on 
any point not determined by this Full Bench. 

Ramesam, JI agree. 

Wallace, J._I agree. 

Reference answered. 


1, (1900) I L R 23 A 220, 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Bombay.) 


PRESENT -—Lorp DUNEDIN, Lorp PHILLIMoRE, Lorn 
CARSON AND SIR JOHN EDGE. 


Kenchava Kom Sanyellappa Hosmani and 


another Appellants* (Defendants) 
v. 
Girimallappa Channappa Somasagar Respondent 
i (Plaintif). 


Hindu Laas—Succession—Priority among Bandhus—Convretion for murder 
as a disqualification from inheritance—Public policy—Distinction between legal 
and equitable estates inapplicable. 


Among Hindus, a muideier is absolutely disqualified from inheriting the 
estate of his victim, o: transmitting any title in respect of it ; and the differentia- 
tion between legal and equitable estates, which exists in English Law, is inappli- 
cable to Hindu Law. 


Judgment of the High Court affirmed. 


The law as to priority between Bandhus in the Bombay Presidency and 
other parts of India considered. 


Gangu v. Chandrabhagabat, (1907) I L R 32 Bom 275 ; Narasimma v. 
Mangammal, (1889) I L R 13 Mad 10; Vedachella Mudaltar v. Subramania 
Mudaltar, (1921) 48 I A 360 ; Saguna v. Sadashiv, (1902) I L R 26 Bom 710 ; 
Rajak Venkata Narasimha v. Rajah Surenant, (1908) I~L R 31 Mad 321 
Balkrishna v. Ramkrishna, (1920) I L R 45 Bom 353 referred to. 


Appeal from a judgment and decree (1st September, 
1920) of the High Court (reported in I. L. R. 45 Bom. 768), 
reversing a judgment and decree (15th March, 1919) of the 
First Class Subordinate Judge of Dharwar. 


The facts appear sufficiently from the judgment of their 
Lordships. 


The respondent (plaintiff) sued the appellants (defend- 
ants) for possession of the estate of Parappa (vide genealogi- 
cal table below). The Subordinate Judge (H. V. Chinmul- 
gund, Esq.) on the 15th March, 1919, passed a decree in 
favour of the plaintiff for a 1|3rd share, with 1|3rd of the 
mesne profits, holding that, in virtue of the ruling in Veda- 
nayaga Mudaliar y. Vedammal (1), the murderer took the 
legal estate, but forfeited the beneficial interest. Upon ap- 
peal by the plaintiff, and cross-objections by the defendants, 





+P C Appeal No. 100 of 1922. toth June, 1924. 
1. (1904) ILR 27M sor 14M LJ 297. 
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the High Court (Macleod and Fawcett, JJ.) allowed the ap- 
peal, and passed a decree in the plaintiff's favour for the whole 
estate, holding that, as there was no direct provision of Hindu 
Law bearing upon the subject, the principles of justice, equity 
and good conscience should serve as a guide on the question 
of priority, they held that a male succeeded in preference to 
a female standing in the same degree of relationship, even 
where he was descended from a female in another gotra, and 
she was born in the gotra of the intestate of a male. 


The defendants thereupon appealed to His Majesty in 
Council. 


E. B. Raikes for appellants :__Hanmappa was a nearer 
heir to the intestate than the respondent, and, therefore, the 
latter’s suit should have been dismissed. The Hindu Law 
was in fact applicable to the parties, and that law does not in- 
clude murder, or, at any rate, the murder of a person of the 
Sudhra caste, among the disabilities of inheritance. If in fact 
there is any law excluding a murderer from inheriting the estate 
of his victim, the estate inherited in this case was not the estate 
of the murdered Chanbasava. In any event, if Hanmappa 
was excluded from beneficial inheritance on his conviction, that 
exclusion did not extend to his heirs ; and if the appellants 
were excluded from inheritance as the heirs of Hanmappa. 
they were entitled to succeed as nearer heirs to the intestate 
than the respondent. 


The respondent was not represented. 


19th June, 1924. The Judgment of the Board was deti- 
vered by 


LorD PHILLIMORE :_This case involves some questions 
of importance. The parties are all relations, descendants 
of one Hanmanna. He had three children_a daughter, 
Basava, whose son Girimallappa Channappa Somasagar is 
the plaintiff and present respondent ; a son Vadakappa who 
had two daughters, Kenchava and Gangava__who are the de- 
fendants and present appellants__and a son Hanmappa__of 
whom more hereafter. The third child of Hanmanna was 
another son, Ramanna since deceased. Ramanna married 
Chanbasava; they had no children, but they adopted as a son, 
Parappa. He died a month after Ramanna. Thereupon, 


hal 
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his adoptive mother Chanbasava succeeded to the property for 
the ordinary Hindu woman’s estate, and upon her death, de- 
scent would have to be traced to Parappa as the propositus ; 
and Hanmappa if he survived Chanbasava would be the natural 
heir to Parappa. 


The relationships can be illustrated on a genealogical 
table, thus :— 


HANMASNA, 











-—-e— res seo — mm 
Vadakappa. Basava. Ramanhea Died 1911-12 
= Chanbasava 
(Murdered 1914). 
~ A~ A ie A EAN | = | 
| Parappa (adopted son, 
died one month 
Kenchava Gangava Girunallappa after Ramanna). 
(Deft. 1). (Deft. 2) ! (Plaintiff) 
= Nıngappa 
(Deft. 3). 


Hanmappa 
(Murderer of Chanbasava 
and transported for life). 


In 1914, Hanmappa had a quarrel with his aunt Chan- 
basava and murdered her. He was tried and sentenced ia 
transportation for life. The matter to be determined in this 
case is who, in these circumstances__the Hindu woman's estate 
of Chanbasava having been brought to an end__is to succecd 
as heir to Parappa’s property. 

The defendants, Kenchava and Gangava, the daughters 
of Parappa’s uncle, obtained possession. ‘Thereupon, the 
plaintiff, as son of Parappa’s aunt, sued claiming to have a 
better title. The defendants being in possession_while aver- 
ring their better title__also rely as they are entitled to de, 
upon the contention that the real title is in or through thc 
murderer Hanmappa. 


The case therefore raises three questions_— 
Can the murderer succeed r 
Jf not, can title be claimed through him ? 


Ik not,__and he ts to be wiped out altogether__who are 
the heirs of Parappa ? 
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And to this last question there are three possible answers: 
The threc cousins may be entitled equally or the daughters 
of tHe uncle may succeed alone ; or the son of the aunt may 
succeed alone. 


As to the first two questions the Subordinate Judge held 
that the matter was provided for by Hindu Law, and that 
this law disqualified a murderer from succeeding to an estate, 
the succession to which he had accelerated by killing the woman 
who had a previous interest during her life. But in com- 
pliance as he considered with a decision of the High Court of 
Madras, he held that nevertheless the murderer did take the 
legal estate, though he was disqualified from having any bene- 
ficial interest. He further held that this disqualification was 
not confined to a personal disqualification of the murderer, but 
wiped him out from the line of descent, so that the heirship 
to the propositus Parappa is to be traced directly and not 
through him. 


The High Court came to the same conclusions, that is to 
say that the murderer had no title, and that the heirship was 
not to be traced through him, but on a somewhat different line 
of reasoning. The learned Judges thought that there was 
no Hindu Law which governed the matter, so that they had 
to have recourse in obedience to the Bombay Regulation of 
1827, No. 4, S. 26, to the principles of equity, justice and good 
conscience. And while thinking it immaterial whether the 
murderer had the legal estate vestéd in him or not because “ in 
cither case he must for the purpose of the inheritance be treated 
as if he were dead when the inheritance opened and as not 
being a fresh stock of descent, ” they thought it “ simpler to 
say that the exclusion extends to the legal as well as beneficial 
estate. ” 


Before this Board, it has been contended that’ the matter 
is governed by Hindu Law, and that the Hindu Law makes 
no provision disqualifying a murderer from succeeding to the 
estate of his victim and therefore it must be taken that accord- 
ing to this law he can succetd, and he being alive, the plaintiff 
has no title. 


Their Lordships do not take this view. There is much 
to be said for the argument of the Subordinate Judge that the 
principles of jurisprudence which can be traced in Hindu Law, 
would warrant an inference that according to that law a man 
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cannot take advantage of his own wrong, and that if this case 
had come under consideration by the Hindu sages they would 
have determined it against the murderer. But it is unneceSsary 
so to decide, because the alternative is between the Hindu Law 
being as above stated or being for this purpose non-existeni, 
and in this latter case the High Court have rightly decided 
that the principles of equity, justice and good conscience 
exclude the murderer. 

The English law on this subject is based upon principle 
and is well settled. It is true that the reported decisions have 
been in cases where the murderer was a devisee or legatee un- 
der the will of the murdered person, and that Joyce, J. in Re 
floughion (2) thought it a matter for consideration whether 
the same rule would apply in the case of an intestacy, and cited 
a decision of a Court in the U. S. A. by which it was held that 
the provisions of the Statute of Distributions were paramount 
and forbade the consideration of any disqualification. But 
the actual decision of Joyce J. was rested upon another ground 
and a quite satisfactory one; and their Lordships are unable to 
follow the reasoning of the learned American Judge. Statutes 
regulating heirship or descent, or giving force to wills and to 
the devises contained in wills should be read as not intended 
to affect paramount questions of public policy or depart from 
well-settled principles of jurisprudence. ! 

In their Lordships’ view it was rightly held by the two 
Courts below that the murderer was disqualified; and with re- 
gard to the question whether he is disqualified wholly or only 
as to the beneficial interest which the Subordinate Judge dis- 
cussed, founding upon the distinction between the beneficial 
and legal estate which was made by the Subordinate Judge and 
by the High Court of Madras in the case of Vedanayaga Mu- 
daliar v. Vedammal (1), their Lordships reject, as did the 
High Court here, any such distinction. The theory of legal and 
equitable estates is no part of Hindu law and should not be 
introduced into discussion. 

The second question to be decided is whether title can be 
claimed through the murderer. If this were so, the defendants 
as the murderer’s sisters, would take precedence of the plaintitt, 
his cousin. In this matter also, their Lordships are of opi- 
nion that the Courts below were right. The murderer 

r (1901) 1L R27 M sor 14 ML J 297. 
2. (1915) 2 Ch 173» 
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should be treated as non-existent and not as one who forms 
the stock for a fresh line of descent. It may be pointed out 
that this view was also taken in the Madras case just cited. 


It was contended that a diferent ruling was to be ex- 
tracted from the decision of the Bombay High Court m 
Gangu v. Chandrabhagabai (3). This is not so. In that 
case, the wife of a murderer was held entitled to succeed to the 
estate of the murdered man; but that was not because the wife 
deduced title through her husband, but because of the principle 
of Hindu family law that a wife becomes a member of her 
husband’s gotra, an actual relation of her husband's relations 
in her own right, as it is called in Hindu law a gotraja-sapinda. 
The decision therefore has no bearing on the present case. 


It remains to be determined whether as between the ap- 
pellants and the respondent __all three being first cousins of the 
propositus__any distinction ıs to be made by reason of their 
sex or the sex of their parents. The Subordinate Judgc 
thought that there was no distinction to be made between 
bandhus of equal nearness, and that all took equally, and so he 
vave to the plaintiff a third of the property. 


Both parties appealed to the High Court, which held that 
as between bandhus of equal nearness to the propositus, male 
members of the family were preferred to female, and gave 
judgment that the plaintiff should take the whole. 


The case against this decision has been very fully argued 
before their Lordships by counsel for the defendants_appel- 
lants. He brought a number of authorities before their Lord- 
ships for review, all of which have been considered. 


In the result, however, for the purposes of this case, the 
matter can be brought into a short compass. Both the Sub- 
ordinate Judge and the High Court agreed__indeed the Sub- 
ordinate Judge said it was conceded in argument on both sides 
__that the plaintiff and the defendants are bandhus (bhinna 
gotra sapindas) of an equal degree being sapindas within four 
degrees of the common ancestor. This being so, no reason 
is shown in their Lordships’ opinion why the defendants as 
daughters of the deceased father’s brother should take in 
preference to the plaintiff who is the son of the deceased 


father’s sister. So far again, both Courts are in agreement, 





3. (1907) I LR 32 Bom 275. 
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and their Lordships are in agreement with both Courts. That 
leaves to be determined the point on which the two Courts 
differ, the Subordinate Judge having held that all three should 
share alike, and the High Court having given preference to 
the plaintiff as being a male. 


Now it was decided by the High Court of Madras in 
1889, in the case of Narasimma v. Mangammal (4) that a 
father’s sister was postponed to a mother’s brother by reason 
of the general preference given among bandhus to male over 
female heirs. This decision was quoted without disapproval 
by their Lordships on this Board in the case of Vedachala 
Mudaliar v. Subramania Mudaltar (5). 


But the High Court of Bombay in 1902 in the case of 
Saguna v. Sadashiv (6) came to the conclusion that however 
this might be in Madras it was different in Bombay. The 
Judges gave preference to the father’s half-sister over thc 
mother’s brother, and did not follow the case of Narasimma v. 
Mangammal (4) which was quoted to them. And it was up- 
on this decision of the High Court of Bombay that the main 
argument of counsel for the appellants was founded. 


When analysed, however, the decision of the Bombay 
Court comes to this only. There may or may not be a pre- 
ference among bandhus of males over females, if they are 
otherwise in the same position, but there is a prior and para- 
mount enquiry whether they are bandhus on the father’s side 
or on the mother’s side__thosce on the father’s side having the 
precedence. 


The question of priority as between atma bandhus ex 
parte paterna and those ex parte materna has been the subject 
of much discussion__the latest word on the subject being 
found in Vedachala Mudaliar v. Subramanma Mudaliar (5) 
which decided in 1921, that as between pitru bandhus and 
matru bandhus, the preference given to the former is settled. 


The case now before their Lordships is not affected how- 
ever by these considerations, as both sets of claimants are re- 
lated on the father’s side. 


In 1908, the High Court of Madras in Rajah Venkata 
Narasimha v. Rajah Surenani (7) again decided that in that 
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Presidency a male bandhu is cntitled to preference over a fe- 
male bandhu, even though the latter is nearer in degree. 
Saguna v. Sadashiv (6) was not referred to in the judgment, 
but it was unnecessary because there was no contest between 
maternal and paternal bandhus. 


Then in Balkrishna v. Ramkrishna (8) (decided in 1920 
by the High Court of Bombay—consisting of the same Judges 
who decided the case now under appeal) the authority of 
Rajah Venkata Narasimha ». Rajah Surenani (7) was follow- 
ed. The principle that among bandhus the male is entitled 
to preference over the female —even though the latter is nearer 
in degree—was accepted as being law for the Bombay Pre- 
sidency as much as for the Madras Presidency and prefer- 
ence was given to a mother’s sister's son over a brother’s 
daughter. In that particular case the actual decision would 
appear to conflict with Saguna v. Sadashiv (6), because it ap- 
parently ignored the supposed prior and paramount claim of 
paternal over maternal bandhus ; and it would seem that for 
some unaccountable reason, Saguna v. Sadashiv (6) was not 
cited to the Court. Whenever therefore the two conflicting 
principles of preference of the paternal over the maternal 
line and preference of the male over the female sex, in the 
Presidency of Bombay, have to be weighed, the Court which 
weighs them will have to choose between these two decisions of 
the High Court. 


But it will be seen from this summary that there is no 
case in the Bombay Presidency which decides that some pre- 
ference is not to be given to male bandhus over female. And 
there is no doubt, indeed the learned counsel for the appellants 
did not contend that there was any doubt, that throughout the 
rest of India, preference for the male would be certain. 


This being so, their Lordships are of opinion that the 
casc was rightly decided by the High Court of Bombay, anc 
that this appeal should be dismissed, and they will humbly 
advise His Majesty accordingly. 


Solicitors for appellants T L. Wilson and Co. 
A. de M. Appeal dismissed. 


6. (1902) I L R 26 Bom 710. 
7. (1908) IL R 31 M321, 8. (1920) TL R 45 Bom 353. 
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[FULL BENCH.] 
IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :_Mr. Vicrorn Murray Coutrs TROTTER, 
Chief Justice, Mr. JUSTICE RAMESAM AND MR. JUSTICE 
WALLACE. 


Krishnamachariar Petitioner* (Counter-petitioner ) 


v. 
Sri Rengammal and two others. .Respondents (Petitioners). 
Limitation Act, S. 5—Rule framed by the Madras High Court—Extension 


to applications under O. 9, R. 13, Crvil Procedure Code—Rule tf ultra vires- - 
“ By any enactment or rule”—Clange in language by Act X of 1922—Effect. 


The rule framed by the Madras High Court in 1916 under its rule-making 
powers extending S. 5 of the Limitation Act to applications under O. 9, R. 13, 
Civil Procedure Code, is perfectly intra vires. Sennimalat Goundan v. Palani 


Goundan, (1915) 32 I C 975 followed. 


S. 5 itself contemplates its extension by means of rules; and the alteration of 
the words “ by any enactment or rule” into “by or under any enactment” by 
Act X of 1922 has not made any change in the law, but expresses it better. 


Per Ramesam, J. :—The effect of the amendment by Act X of 1922 can 
only be, if at all, that no such rule. can be made hereafter, but it cannot repeal 
a rule made in 1916. 

Per Wallace, J. —The matter is one of procedure and S. 122, Civil Proce- 
dure Code, gives the High Court power to make the rule. 


Petition under Ss. 115 of Act V of 1908, and 107 of the 
Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Koilpatti in 
I. A. No. 15 of 1922 in O. S. No. 296 of 1921, dated 14th 
February, 1922. 

K. S. Ramabhadra Atyar for petitioner. 

A. Swaminatha Atyar for respondents. 

The Court (Krishnan and Waller, JJ.) made the follow- 
ing 

ORDER OF REFERENCE TO A FULL BENCH — 

Krishnan, J. The chief question argued in this case 1s 
whether the rule framed by this High Court as an addition to 
R. 13, O. 9 of the Civil Procedure Code, by which the provi- 
sions of S. 5 of the Limitation Act were made applicable to 
applications to set aside ex parte decrees is ultra vires or not. 
The petitioner contends that it is and that the lower Court had 
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no jurisdiction to excuse the delay in this case and should have 
dismissed the application as barred by limitation. The de- 
fendants who applied to set aside the ex parte decree against 
them had all of them been duly served and under Art. 164 of 
the Limitation Act the period of limitation for setting aside 
the decree is 30 days from the date of the decree. The appli- 
cation in this case was made beyond time and if delay cannot 
be excused the petition should have been dismissed. The 
Limitation Act does not by itself make S. 5 thereof applicable 
to applications of this sort*and but for the rule framed bv 
the High Court, the Court would have no power to set aside 
the decree. The question whether the rule is ultra vires or 
not, thus necessarily arises. If the rule is intra vires there is 
no ground for interfering with the lower Court’s order on the 
merits under this Court’s revisional jurisdiction. I am not 
prepared to say that the lower Court exercised its discretion 
in excusing delay and setting aside the ex parte decree in any 
illegal or improper manner if it had jurisdiction to do so. 


The question of the validity of the rule has, therefore, to 
be considered inthis case. It was framed by this Court under 
the power given to it by Ss. 122 and 128, Civil Procedure Code. 
The rule necessarily alters the period of limitation for applica- 
tions under O. 9, R. 13, Civil Procedure Code, fixed by the 
Limitation Act. Do our rule-making powers extend far 
enough to enable us to frame a rule which has that effect ? I 
am inclined to think they do not. S. 122 gives us power to 
frame rules “ regulating our own procedure and the procedure 
of the Civil Courts subject to our superintendence ” and no 
more. If the rule framed falls within that category we can 
no doubt annul, alter or add to any rule in the first schedule 
of the Civil Procedure Code. S. 128 reiterates that the ruie 
should refer to procedure of Civil Courts and adds one further 
restriction that the rule framed should not be inconsistent with 
the provisions in the body of the Code. It then gives examples 
of the sort of rules that may be framed. But there is no 
indication here that we could frame a rule to alter the limita- 
tion fixed for any application by the Limitation Act. 


The question whether the rule in dispute is ultra vires or 
not was once raised before Coutts-Trotter, J., sitting as a single 
Judge and he held that it was not (see Sennimalai Goundan v. 


Palani Goundan (1). He held the view that “The arti- 





a 
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cles in the Limitation Act limiting applications of this nature ee 
which are almost entirely interlocutory deal clearly with matters Krishnama- 
of procedure.” With all respect to the learned Judge, P feel  °?4"™" 
considerable difftculty in accepting his view. I do not see how  Rengammal. 
we can distinguish between the limitation for suits and the limi- krishnan, J. 
{ation for applications. If one is procedure the other must 

equally be procedure. I think neither of them can properly be 

brought under the term ‘procedure.’ ‘The first schedule of 

the Civil Procedure Code deals with numerous kinds of appli- 

cations. If we can alter the limitation for one it will follow 

that we have the power to alter the limitation with regard to 

every one of them. Can we then for example pass a rule to 

alter the limitation tor execution applications ? It seems go- 

ing too far to answer the question in the affirmative. 


cad 





A Full Bench of the Allahabad High Court unanimously 
held the view that limitation could not be so affected: the learn- 
ed Judges say in Narsingh Sahai v. Sheo Prasad (2) “We 
are unanimous in holding that this Court has no power by any 
rule that it may make to alter the period of limitation prescrib- 
ed by the Indian Limitation Act.” ` This view has been follow- 
ed in the Lahore High Court by Mr. Justice Raoof in the case, 
Madan Gopal v. Malawa Ram (3). He observes “ the Court 
has power to alter, amend and add to rules of procedure laid 
down in the Code of Civil Procedure according to S. 122 of the 

“Code ; but it has no power to alter the period of limitation pro- 
vided by the Limitation Act,” see page 778. It was held by 
the Bombay High Court under the corresponding S. 652 of the 
old Civil Procedure Code which gave power to the High 
Court, like the present S. 122, to make rules to regulate matters 
connected with its own procedure and the procedure of Civil 
Courts subject to‘its superintendence, that the High Court had 
no power to frame a rule modifying expressly or by necessary 
implication any rule of limitation prescribed by the Limitation 
Act [see Chunilal Jethabhai v. Dahyabhai Amulakh (4).] 


Our attention was drawn by the respondents’ vakil to 
O. 22, R. 9, clause (3) of the Civil Procedure Code, where 
there is an express provision made by the legislature itself that 
S. 5 of the Limitation Act shall apply to applications under 
sub-rule (2) of that rule and it was argued that this was an in- 


2. (1917) I L KR 40 All 1 on p. 7. 3. (1922) 68 I C 777. 
4. (1907) I L R 32 Bom 14 at pp. 24—5. 
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dication that the legislature considered the application of S. 5 
to any of the applications dealt with in the first schedule as 
mertly a matter of procedure and that the High Court has 
therefore power to frame similar rules under S. 122, Civil Pro- 
cedure Code. On the other hand, it was urged that the 
legislature itself added the provision as it could not be done by 
any rule framed by the High Court. Neither argument seems 
to me to be sound and I think no inference can be drawn from 
it one way or the other. 


Our attention was also drawn to the words of section 5 
of the Limitation Act as they stood at the time the rule in ques- 
tion here was framed. It contemplated the section being made 
applicable “ by any enactment or rule for the time being in 
force.” But in my opinion this has no bearing on the question 
whether the rule making it so applicable 1s a valid rule or not. 
That has to be decided with reference to the scope of the rule- 
making power. It may be observed that S. 5 has been recent- 
ly amended by Act X of 1922 whereby the words “ by any 
enactment or rule’’ have been changed into “ by or under any 
enactment” the word rule being taken away. ‘There was 
some discussion about the effect of this alteration and the rea- 
son for it, but I think it has no bearing on the present case. 


For the above reasons I am inclined to think that the rule 
in question in ultra vires. But as my learned brother takes a 
different view and as the question is of some importance as it 
refers to the scope of our rule-making’ powers and as he 
desires that the question should be referred to a Full Bench, l 
apree to that course. 

We refer to the Full Bench the following question :— 


“ Is the rule framed by the High Court applying S. ç of 
the Limitation Act to applications under O. 9, R. 1 3 0f the 
Civil Procedure Code intra vires or not ?” 


Waller, J.I regret that Icannot agree. S. ç of the 
Limitation Act may be made applicable by rule to any applica- 
tion. Such a rule has been passed under S. 122, Civil Proce- 
dure Code. I am not prepared to dissent from Coutts-T rotter, 
J.’s view that this is a matter of procedure and that the High 
Court had power to frame such a rule under S. 122, Civil Pro- 
cedure Code. I agree with him that the articles in the Limita- 
tion Act limiting applications of this kind deal with matters of 
procedure. The rulings quoted seem to me to be not precise- 
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ly in point. All that they decided was that the time requisite 
for getting certain copies, excluded by S. 12 of the Limitation 
Act, could not be enlarged by implication in consequence of a 
rule having been passed insisting on a further copy being pro- 
duced. What one Court held was that the rule was valid 
enough, but had no effect on S. 12. ‘That is not the point here. 
There is no question here of altering expressly or by implication 
a period of limitation. It is a question of applying by rule a 
section of the Limitation Act which itself provides for such 
application. R.g (3) of O. a2, Civil Procedure Code, indi- 
cates, to my mind, that the legislature regarded the matter as 
being one of procedure. I am not prepared to infer from the 
fact that the legislature itself inserted sub-rule (3), that the 
High Court has no power to insert a similar rule elsewhere in 
Schedule I. I would, therefore, hold that the rule in question 
is intra vires. In any case, it has been in force and followe:l 
for a number of years. Its validity seems to have been un- 
challenged since 1915 [vide Sudalaimuthu Kudumban v. Andi 
Reddtar (5)] and I think that the best course, now that the 
question has been raised and we are differing on it, is to refer 
it for the decision of a Full Bench. I, therefore, agree that 
the question framed by my learned brother be so referred. 


K. S. Ramabhadra Atyar for petitioner. 
A. Swaminatha Atyar for respondents. 
The Court expressed the following 


OPINION :— The Chief Justice :_Bya_ rule framed by 
this Court in 1914 as an addition to R. 13, O. 9 of the Civil 
Procedure Code the provisions of S. 5 of the Limitation Act 
were made applicable to applications to set aside ex parte de- 
crees. It is suggested that that rule is ultra vires of the rule- 
making powers vested in this Court. I now propose to say 
very little about it, because I have already expressed my opinion 
on this matter in Sennimalai Goundan v. Palani Goundan (1), 
and nothing that I have heard inthe course of an extended 
argument induces me to think that that opinion was wrong. I 
think the strongest ground on which the rule can be supported 
is this : that S. 5 of the Limitation Act obviously contemplates 
its extension by means of rules. In its old form it used the 
word “ rule ” and the section may be made applicable “ by any 
enactment or rule.” The words have been changed as fol- 
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F. B 
Krishnama- 
chariar 
Y 
Rengammal. 


Waller, J. 


Contts 
Trotter, C. J 


F. B. 





Krishnama- 
chariar 
v 


Rengammal ; 


eae- 


Coutts 


Trotter, C. J. 


Ramesam, J. 


Wallace, J. 


414 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVII. 


lows instead of “by any enactment or rule, the 
section now runs “by or under any enactment. ” 
Thest words though they mean the same thing ob- 
viously express it better. Inmy opinion, it is perfectly 
clear that the High Court had power under the combined 
cect of S. 5 of the Limitation Act and S. 122 of the Civil Pro- 
cedure Code to apply the provisions of S. 5 which after all are 
a relaxation of the rigour of the law to a matter so eminently 
suitable to such an extension as to set aside ex parte decrees. 
J agree with my brother, Waller, J. and the answer to the 
question referred to us, is, that the rule framed by the High 
Court is intra vires. 


Ramesam, J.__] agree with the judgment delivered by my 
Lord as to the construction of the words ‘by or under any 
enactment’ in S. 5 of the Limitation Act. So far as S. ç is 
concerned the section itself contains an indication that it may 
be so extended by any other enactment or by any other rule 
made under any enactment. But even assuming that the con- 
tention of the learned vakil for the appellant as to the effect of 
the amendment is correct, namely, that the High Court cannot 
by any rule in the Civil Procedure Code extend S. 5 of the Li- 
mitation Act the effect of the amendment which was made in 
1922 can be that only after 1922 the High Court cannot make 
such alterations or additions. It cannot be contended that au 
amendment of 1922 repealed the rule made in 1916. All 
that can be said is that no such rule can be made hereafter but 
as I have said already I do not agree with the contention of the 
learned vakil as to the effect of the words ‘ by or under any 
enactment.’ 


Wallace, J.—I agree with what both my learned brothers 
have said, but I would like to add one or two sentences. The ap- 
pearance of a similar rule in O. 22, R. 9, would indicate that 
such a provision of limitation was deliberately placed by the 
legislature in the first schedule of the Civil Procedure Code 
and therefore alterable as a matter of procedure by force of 
S. 122. S. 122, as I read it, gives power to annul this provi- 
sion in O. 22, R. 9, and therefore would, if that provision were 
not found in O. 22, R. 9, give powers to insert such a provision 
in that O. 22 if advisable. If such a power can be legally 
exercised in case of O. 22, R. 9, I cannot see any possible rea- 
son why it should not be exercised in the case of O. 9, R. 13. 


T. S. V. Reference answered. 
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[FULL BENCH.] 
in THE HIGH COURT or JUDICATURE AT MADRAS, 


PRESENT :—MR. Vicror Murray Coutts TROTTER, 
Chief Justice, MR. JusTICE RAMESAM AND MR. JUSTICE 
WALLACE. 


Govinda Naidu and others A ppellants* (Plaintiffs) 
v. 
Chengalroya Mudali and others Respondents (Defdts.). 


Madras Estates Land Act, Ss. 8 (4), 153, 157 and 189—Landholder pur- 
chasing kudivaram interest in holding—Ejeciment of non-occupancy ryot under 
time—Expired lease for one year—Jurisdiction of Civil Court—Benamidar— 
Right to sue in ejectment. 


Held, by the Full Bench S. 153 of the Madras Estates Land Act is only 
exhaustive of the grounds on which a suit to eject a non-occupancy ryot can be 
filed before the Collector. The section does not prohibit the ejectment of a non- 
occupancy ryot on grounds other tban those specified therein and a suit for 
ejectment based on such other grounds can be maintained in the Civil Court. 


Observations of Spencer, J., in Ponnusami Padayachi v. Karuppudayan, 


(1914) 26 M L J 285 approved. 


Yeltkapalli Venkayya v. Venkata:amayya Appa Rao, (1917) 33 ML J 757; 
and observations of Oldfield, J. in Sankara Venkataratnam v. Sri Rajah Varada- 
rajah Appa Rao, (1915) 29 M L J 184 overruled. 


Per Philips and Venkatasubba Rao, JJ. :—It is open to a benamidar-vendee 
having no beneficial interest in the property sold, to sue for the ejectment of a 
tenant on the expiry of his lease. Gur Narayan v. Sheolal Singh, (1918) 
46 C 566 36 M-L J 68 (P C) referred to. 

Appeal against the decree of the District Court of Chingle- 
put in O. S. No. 71 of 1918. 


M. Patanjali Sastri for A. Krishnaswami Atyar and A. N 
Krishna Atyangar for appellants. 


V C.Gopalaratnam for V V Srinivasa Atyangar for res- 
pondents. 
The Court (Phillips and Venkatasubba Rao, JJ.) made 


the following 


ORDER OF REFERENCE TO A FULL BENCH :— 


Phillips, J. One Chengama Naidu, Zamindar, was the 
original owner of the plaint lands. In 1870 he purchased also 
the kudivaram right. The plaintiffs purchased from his suc- 
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cessor in title in 1917. The suit is brought to eject the de- 
fendants from the suit lands, the defendants having executed 
muchilikas for periods of one year only, undertaking to give 
up the lands at the expiry of the period. 


The District Judge held that the plaintiffs were mere be- 
namidars and that the sale to them was a sham transaction and 
consequently they were not entitled to maintain the suit. The 
recent decision of the Privy Council in Gur Narayan v. Sheolal 
Singh (1) appears to be against this view, for it was there held 
that a benamidar could bring a suit although he was not the 
real owner. The respondents’ vakil contends that that deci- 
sion applies only to cases where a transaction is supported by 
consideration and that it does not apply to the transfer of pro- 
perty by the owner to a benamidar which was not really intend- 
ed to effect a transfer. From the judgment, how- 
ever, it would appear that the Privy Council made no distinc- 
tion between the two classes of benamidars, for they start the 
discussion with the following words :_‘‘ On the question whe- 
ther a person who has no beneficial interest in the property 
which stands in his name or is acquired in his name can main- 
tain an action in respect thereof, there is considerable diversity 
of judicial opinion in India,” and further on in the judgment 
they refer to a passage in Bilas Kunwar v. Desraj Ranjit 
Singh (2) and from these two sentences I think it is clear that 
both classes of benamidars are included in that decision, and the 
plaintiffs are, therefore, entitled to sue in their own name whe- 
ther or not they are mere benamidars. ‘The cases relied on 
by respondents were decided prior to this ruling of the Privy 
Council. [57 I. C. 689 (1914) M. W. N. 717 :9 L. W. 22.3 


The case as regards the lands is not quite the same in 
respect of all of them, for the District Judge has found that ia 
respect of 3 1|2 kanis the defendants had occupancy rights. 
Admittedly they have been in possession of these Jands for a 
very long period and are still in possession, and the only evi- 
dence that they have been out of possession for any time is the 
evidence afforded by a muchilika, Ex. D, which was executed 
by other-persons in respect of these lands. ‘This is the only 
muchilika that has been issued and as admittedly the plaintiffs’ 
vendors were in possession of annual muchilikas it is very signi- 
ficant that they have not been produced. ‘There seems, there- 

1, (1918) IL R46C 566 36 ML J 68 (PC). 
2. (1915) IL R 37 All 557. 
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fore, to be no reason to disturb the finding of the District 
Judge that in respect of these 3 1|2 kanis the defendants have 
acquired occupancy rights, and consequently the suit must fail 
as regards those lands. 


As regards the other portion of the plaint lands, therc 
has been no such occupation by the defendants and the plaintiffs 
rely on the provisions of S. 8, clause (4) of the Estates Land 
Act as justifying their suit. That section reads as follows 
“In cases where the interest of thy ryot in the holding has pass- 
cd to the landholder by transfer for valuable consideration bce- 
fore the passing of this Act otherwise than at a sale for arrears 
of rent, or has passed by inheritance, the landholder shall have 
the right for a period of twelve years from the passing of this 
Act of admitting any person to the possession of such land on 
such terms as may be agreed upon between them and ‘the per- 
son so admitted shall not be entitled during such period to the 
benefit of the provisions of S. 46.” The District Judge has, 
however, held that the defendants are non-occupancy ryots and 
that consequently the provisions of S. 153 must be applied, and 
there being no provision for the ejectment of ryots holding on 
a lease for one year, the plaintiffs have no cause of action. 
S. 153 has been the subject of considerable judicial ‘discussion 
in this Court, but in no reported case does it appear to have 
been considered in connection with S. 8, clause (4) of the Act, 
the prior cases dealing with occupancy of “ old waste ” as dc- 
fined in the Act. There is, therefore, no direct authority so 
far as the facts of this case are concerned, and I will now pro- 
ceed to deal with it in that view. 


In the first place, there is considerable doubt as to whc- 
ther the defendants are really non-occupancy ryots for although 
in the Lower Court the plaintiffs’ pleader admitted that they 
were such, that admission, if not supported by law, cannot bind 
the parties, and the question has to be determined. The defini- 
tion of “ ryot ” in S. 3, is “ a person who holds for the purpose 
of agriculture ryoti land in an estate on condition of paying to 
the landholder the rent which is legally due upon it.” Un- 
doubtedly, during the period of the rst defendant's lease he 
was such a ryot and it is contended that by mere holding over, 
he continues to be such. Admittedly no rent has been received 
from him for his occupation and, therefore, it is dificult to 
understand how he can be said to hold the land on condition 
of paying to the landholder the rent. He is holding the land 
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In contravention of the terms of his lease and his agreement to 
pay rent has already expired. In the lease there is no condi- 
tion that he shall pay rent after the expiry of the period, and 
there is nothing in the Act which lays down that a man holding 
ryoti land without an agreement to pay rent holds it on condi- 
tion of paying the rent. No doubt there is an observation in 
Yelikapalli Venkayya v. Venkataramayya Appa Rao (3) that 
“the mere fact that a lease under which a man occupies ryoti 
land, has expired, does not, as we read that section, viz., S. 163, 
make him a trespasser within the meaning of that section.” 
Under S. 163 “ any person who otherwise than by inheritance 
or legal transfer occupies ryoti land in an estate and has not 
been admitted as a ryot by the landholder shall be liable vo 
ejectment as a trespasser.” ‘The defendants were certainly 
admitted as ryots by the grant of the lease, but they were so 
admitted for a definite term and I do not think it can be held 
that if they continued to occupy the land, that occupation can 
be deemed to be a consequence of their admission as ryots, for 
it is rather the result of the breach of the terms upon which 
they were so admitted. The occupation is certainly not by 
legal transfer, for that transfer was only operative until the 
end of the lease. If defendants are not ryots within the 
meaning of the Act, they cannot be non-occupancy ryots, a term 
which 1s nowhere specifically defined, and S. 153 need not be 
applied at all and the suit would be brought under S. 163 ina 
Civil Court as therein provided or under the ordinary provi- 
sions of law. This view is in effect supported by Tyabji, J., 
in his judgment in Sankara Venkataratnam v. Sri Rajah 
Varadarajah Appa Rao (4); butas I have pointed out above, 
it is opposed to the decision of the Bench in Yelikapalli Ven- 
kayya v. Venkataramayya Appa Rao (3) and also to the 
opinion of Oldfield, J., in the former case. 


If the defendants are not trespassers and are treated as 
non-occupancy ryots, then S. 153 has to be considered. S. 189 
and Sch. A of the Act take away from the cognizance of Civil 
Courts all suits filed under S. 153 and that section is the one 
dealing with eviction of non-occupancy ryots. It would appear 
from the judgment in Yelikapalli Venkayya v. Venkataramayya 
Appa Rao (3) that the Bench in that case treated S. 153 as 
exhaustive and held that all suits to eject non-occupancy ryots 








—___ 
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must be brought in the Revenue Court. However, in the 
carliest reported case to which we have been referred, Ponnu- 
samt Padayachi v. Karuppudayan (5), Spencer, J., held’ that 
the section was not exhaustive, but Miller, J., who was the 
other member of the Bench did not deal with this question. 
In the other case Sankara Venkataratnam v. Sri Rajah Varada- 
1ajah Appa Rao (4), Tyabji, J., also held that some suits in 
ejectment could be brought in a Civil Court, although he had 
expressed a different opinion in an earlier case, Ardajeri Rama 
Reddi v. Karpi Sivaga (6). F is, however, significant that 
Oldfield, J., in a subsequent case, President, District Board, 
Tanjore v. Kannuswamt Thondaman (7) agreed with the view 
taken by Spencer, J., that the section was not exhaustive. We 
thus have two Judges who, after due consideration, have come 
to the ultimate conclusion that the section is not exhaustive and 
also the opinion of Spencer, J., to the same effect. The cases 
referred to, as I have mentioned above, all deal with the occu- 
pation of old waste under S. 6 of the Act and made no reference 
to S. 8 (4)- with which we are now concerned, and it is this 
tact which differentiates the present case. 


Under S. 8 (4) the landholder is empowered within 
12 years of the passing of the Act to lease out the ryoti land 
in which the interest of the ryot has passed to him on such 
terms as may be agreed upon between them and there is a 
further proviso that the person so admitted shall not be entitled 
during such period to the benefit of the provisions of S. 46. 
S. 46 is a section dealing with the right of a non-occupancy 
ryot to acquire a permanent right of occupancy under certain 
conditions. That right is expressly taken away from persons 
to whom land has been leased under S. 8 (4). If this section 
stood alone it would be quite clear that the landholder would 
have the right to evict his tenant in accordance with the ternis 
of the lease to that effect ; but it is contended that this right 
has been taken away by S. 153 and if S. 153 is exhaustive that 
possibly would be the case. But it must be remembered that 
S. 153 is expressly stated to be subject to the other provisions 
of this Act and consequently it is subject to the provisions of 
5. 8 (4). Unless, therefore, S. 153 expressly takes away 
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the rights conferred by S. 8 (4), it would not be right, I think, 
to read into it any such provision ; for when a right has beem 
expressly conferred by a statutc, there can be no implication 
that it is taken away by another portion of the statute unless 
it is expressly so done. The reason for treating S. 153 as ex- 
haustive appears to be based on the language of the proviso 
to the section which was added in an amending Act, namely, 
‘“ nothing in this shall affect the liability of any person who is 
a non-occupancy ryot, etc., to be ejected.” ‘This provision 
has been construed, in one way by Spencer and Tyabji, JJ., and 
in another way by Oldfield, J., in Sankara Venkatarainam vV. 
Sri Rajah Varadarajah Appa Rao (4), and the Bench in Yelt- 
kapalli Venkayya v. Venkataramayya Appa Rao (3), and it is 
for consideration, which is the right interpretation. ‘The scc- 
tion begins “ A non-occupancy ryot shall, subject to the provi- 
sions of this Act, be liable to ejectment by suit before the Col: 
lector on one or morc of the following grounds, and not other- 
wise.” The real question is the meaning of the words “ not 
otherwise.” Does it refer back merely to the words “ one 
or more of the following grounds, ” or does it also include 
the words “ by suit before the Collector” ? If it refers to 
the latter, then undoubtedly a non-occupancy ryot would not be 
liable to ejectment except by suit before the Collector unless 
there is some provision in the Act which allows of it. The 
anomaly of this interpretation is clearly set out both in the 
judgments of Spencer and Tyabji, JJ., and it certainly is some- 
what strange that the legislature should favour those tenants 
who hold on a short lease rather than those who hold on a 
lease for a period exceeding five years, which is referred tu 
in cl. (e) of the section. The proviso according to the res- 
pondents merely adds another class of cases to clauses (a) co 
(e) and the words “ the liability of any person to be ejected ” 
do not touch the question of the forum in which the liability 
is to be enforced. If the legislature had intended to merely 
cnact a sixth class of case in which ejectment could be had, 1t 
is dificult to understand why the proviso was framed in its 
present form when it would have been simpler to have merely 
added a clause (f)—“ on the ground of expiry of the lease 
granted before the commencement of this Act.” The form 


in which the amendment has been made leads me to accept the 
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appellant’s contention that the liability referred to is the liabi- F. B. 
lity of a tenant under the ordinary law apart from the provi- Govinda 
sions of the Estates Land Act. A tenant, who has accepted a A 
lease for one year, is bound under the Transfer of Property Act Chengalroya 
to deliver possession to his landlord at the expiry of the term ja 
and he is then liable to ejectment in default. lt is possible Phillips, J. 
that, because the proviso is confined to leases granted before 
the commencement of the Act, this may have been the inten- 
tion of the legislature and that his lability is only the 
liability under the Act. Itis certainly a question of great difh- 
culty and the section has been interpreted in different ways. 
If ‘ otherwise” is read as referring only to the grounds men- 
tioned in the section, then there would be no difficulty in holding 
that any person liable to ejectment under the ordinary law 
would not be saved therefrom unless it is expressly so stated 
in the Estates Land Act and 1 think that probably this inter- 
pretation of the section would lead to less difficulty in dealing 
with all these cases. 1 certainly think that the words in S. 153 
‘subject to the provisions of this Act” must be interpreted 
as subject to S. 8 (4) and that the rights and liabilities under 
S. 8 (4) are not touched by S. 153. Another ground for this 
view is that it is well established that the jurisdiction of Civil 
Courts continues in all cases unless it is expressly taken away 
by the statute. As however there is a conflict of opinion in 
this Court both on the interpretation of S. 163 and also S. 153 
and as my learned brother does not at present wish to express 
an opinion as to whether S. 163 should be applied to this casc, 
I think it is necessary to have S. 153 interpreted by a Full 
Bench of this Court and would therefore refer the following 
question for determination :— 
Is S. 153 of the Estates Land Act exhaustive, and does 
it oust the jurisdiction of Civil Courts in all cases where it 1s 
sought to eject a non-occupancy ryot ? 


Venkatasubba Rao, J. :— The facts have been set out and a EN 
the authorities referred to in the judgment of my learned bro- ee 
ther, and I do not propose to cover the same ground. But, 

l desire to say a few words on the interpretation of S. 153 of 


the Madras Estates Land Act. 


Tt is admitted that the case falls within S. 8 (4) of the 
Act and under the terms of the lease which is for a period of 
one year, the landholder is entitled to take possession of the 
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land on the expiry of that period. S. 8 (4) provides that the 
landholder shall have the right of admitting any person to the 
possession of the land described in that sub-section on such 
terms as may be agreed upon betweey them. It is argued 
on behalf of the defendants that the plaintiff is not entitled to 
cject them, because it is said that S. 153 applies and the liability 
to be ejected is limited to the grounds specified in it. It is 
further argued that the suit is cognizable under the terms of 
that section only by the Collector, and that Civil Courts have 
no jurisdiction to try suits inttituted for purpose of ejecting 
non-occupancy ryots. S. 153 runs :_ 

‘153. A non-occupancy ryot shall, subject to the provi- 
sions of this Act, be liable to ejectment by suit before the Col- 
lector on one or more of the following grounds and not other- 
wise, namely :_ 

(a) On the ground that he has used the land in a 
manner which renders it unfit for the purposes of the tenancy. 


(b) On the ground that a decree for arrears of rent 
in respect of the holding passed against him or any person 
whose legal representative he is remains unsatisfied at the ex- 
piry of the Revenue year following the one in which the decree 


was passed. 
(c) On the ground that he has refused to agree to 
pay a fair and equitable rent determined under S. 49. 


(d4) On the ground that without the permission of 
the landholder the ryot has mined or quarried or excavated 
gravel or clay for profit within his holding ; and 


(e) Where he has been admitted to occupation of 
the land under a registered lease for a term exceeding five 
years, on the ground that the term of the lease has expired. 


(Nothing in this section shall affect the liability of any 
person who is a non-occupancy ryot according to the provisions 
of this Act to be ejected on the ground of expiry of the term 
of a leasc granted before the commencement of this Act.) 


In my opinion the section deals with the grounds on which 
a non-occupancy fyot may be ejected by means of a suit before 
the Collector. In that sense, the enumeration of the grounds 
appears to be exhaustive. If the lease is for a term exceed- 
ing five years and is in writing and registered, the lessee may 
be ejected on the ground that the term of the lease has expired. 
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This is what clause (e) provides. In the case of a lease not 
coming within clause (e), the lessee can be ejected only on one 
of the grounds mentioned in clauses (a) to (d) ; that is to say 
in the case of a lease, say for 2 or 3 years, the lessee can be 
ejected only on the ground that he has misused the land or that 
he has failed to pay the rent or that he has refused to pay a 
fair and equitable rent. Itis only on these grounds in respect 
of a short term lease, to use a compendious expression, that a 
lessee can be ejected by a suit before the Collector. The 
object of the section seems to bé to provide a summary remedy 
in certain cases. ‘The legislature has thought it fit to give the 


Collector jurisdiction to eject tenants under leases coming with- 
in clause (e) on any one of the five grounds specified in that 
section, But if the tenant does not hold the land under a 
lease coming under clause (e) it seems to be the intention of the 
legislature to vest the Collector with jurisdiction to eject him 
only if one of the four grounds mentioned in 
clauses (a) to (d) exists. To take a concrete 
instance, if the tenant holds the land under a lease for a term 
of one year, he cannot be ejected under S. 153 on the 


ground that the term of the lease has expired. It is contend- 
ed on behalf of the defendants that a tenant admitted under a 
lease, say, for a term of one year, cannot be ejected notwith- 
standing that the lease has become determined by efflux of the 
time limited under it. I agree that such a tenant cannot be 
cjected under section 153 of the Act. But I do not think that 
the rights possessed by the lessor under the general law are 
intended to be restricted by S. 153. The law confers certain 
rights upon the lessor and imposes certain liabilities on the 


lessee. For instance, one of the rights possessed by the 
lessor is that on the determination of the lease, the lessee shall 
put him into possession of the property leased. A lease of 
property may also be determined by forfeiture either because 
the lease contains an express provision for re-entry on breach 
of a particular condition or, because the lessee has denied the 
lessor’s title to the property. If the legislature intended to 
abrogate the whole body of the law on the subject, I should 
certainly expect to find very clear words, and I do not think tt 
is permissible to hold that sweeping changes in the law have 
been effected merely by drawing inferences from the language 
used. The results are of a far-reaching character and I am 
not prepared to assume that substantive rights have been taken 
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away by the terms of section 153. The contention on behalt 
of the defendants is practically this A non-occupancy ryot 
undet a short-term lease cannot be ejected at all unless he mis- 
uses the land or fails to pay rent or refuses to pay a fair rent. 
According to this argument, if a non-occupancy ryot is once ad- 
mitted to the occupation of the land under a lease for a short 
term, the lessor is practically without a remedy ; S. 8 (4) 
gives the lessor the right to admit the lessee on such terms as 
may be agreed upon ; but yet the lessee, provided he is careful 
enough to pay the rent and ot to misuse the land, acquires 
what may be roughly described as a permanent right to occupy 
the land. This position leads to many anomalies, one of 
them being that a tenant under a short-term lease enjoys an 
advantage over a tenant under a lease falling within clause (e), 
the former can never be ejected on the ground that the term 
of the lease has expired; whereas the latter is liable to be so 
ejected. It has been said that, the object of the legislature 
was to favour long leases and to discourage short leases. But 
to understand the principle underlying the section seems to me 
to be an impossible task. What therefore has to be done 1s 
to interpret the section reasonably and in a manner that absurd 
results do not follow. I would construe the section thus 

“ A non-occupancy ryot shall be liable to be sued before the 
Collector only in certain cases and in no other cases ; only when 
the grounds specified in the section exist can the lessor eject 
his tenant by means of a suit before the Collector.” The land- 
lord, it is intended, may enforce the statutory right given by 
S. 153 by means of a suit before the Collector. But the exist- 
ing rights under the general law are not intended to be taken 
away and the Civil Courts are hot deprived of their jurisdiction. 


The defendants rely upon the proviso to the section as 
supporting their contention. The proviso just like the body 
of the section is unhappily worded. But I think that the 
proviso adds a new ground of ejectment, namely, in case of 
leases granted before the commencement of the Act, the ryot 
may be ejected on the expiry of the term whether the lease 1s 
of the description mentioned in clause (e) or whether it is not. 
But here again, the lessor gets a statutory right to institute a 
summary suit before the Collector, and it is not intended that 
the proviso should affect the ordinary jurisdiction of the Civil 
Courts or take away the rights possessed under the general law, 
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I place this construction because any inconsistency will be then 
avoided between the body of the section and the proviso. 


The section is by no means easy to interpret. Which- 
ever view may be adopted, it is difficult to justify it with re- 
ference to an intelligible principle underlying the section. But 
I think the construction that I have ventured to place upon the 
section is least open to objection. In my opinion when the 
term under a short-term lease expires, the lessee may be eject- 
ed under the general law whethgr he holds over that is, con- 
tinues in possession with the consent of the landlord, or be- 
comes a mere trespasser by continuing to be in possession with- 
out such consent. Cls. (a) to (e) of S. 153 do not apply at all 
and the rights and the liabilities of the parties are to be regu- 
lated entirely irrespective of the provisions of the Madras 
Estates Land Act. 

In view of the conflict of opinion that have been expressed 
on this subject in the cases to which my learned brother has 
referred, I agree that the matter should be referred to a 
Full Bench ; and I also agree in the Order of Reference 
proposed. 

I may add that the argument on behalf of the defendants 
that the plaintiff is not entitled to sue, because he is a benamidar 
for the true owner, is untenable and that I have nothing to add 
to the observations of my learned brother on this point with 
which I entirely agree. 

A. Krishnaswami Aiyar and A. N. Krishna Aiyangar for 
appellants. 


V C. Gopalaratnam for V F Srinivasa Aiyangar for 
respondent. 


The Court expressed the following 

OPINION :_Ramesam, J._The facts are simple. The 
suit lands are ryoti lands in an estate as defined by the Madras 
Estates Land Act. Chengama Naidu, the landholder in 
1870, purchased the kudivaram interest. In fasli 1318, the 
lands were let to the rst defendant for cultivation for a year. 
Thereafter, the 1st defendant continued in possession under 
yearly leases also agreeing to relinquish possession of the lands 
at the end of the year. On 17th June, 1917 the plaintiffs 
purchased the lands and now seek to eject the Ist defendant. 

The question referred to us is :__Is S. 153 of the Estates 
[and Act exhaustive, and does it oust the jurisdiction of Civil 
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Courts in all cases where it is sought to eject a non-occupancy 
ryot ? 

For the purpose of discussing S. 153, I will at once assume 
(without deciding) that the defendant is a non-occupancy ryot. 
Phillips, J., gave some reasons for holding that he is not a 
ryot at all. There is considerable force in his observations. 
Assuming, however, that he is a non-occupancy ryot, we have 
the following classes of non-occupancy ryots under the Act :— 


(1) Arryot of old waste [S. 6 (3) ]. 

(2) A ryot of waste land reclaimed by the landlord 
tor a period of thirty years for the reclamation [S. 6 (5)-] 

(3) A person admitted under S. 8 (4), the case be- ~ 
fore us. 

There may be others. 

S. 153 of the Act applies to all these cases. When the 
case 1s one of old waste, its effect has to be considered along 
with S. 157. <A tenant of old waste can be ejected only on 
the grounds mentioned in S. 153, even if there is a contract to 
the contrary. But, in the other two cases of non-occupancy 
ryots, there is no section similar to S. 157. In these cases, a 
contract to the contrary will have full operation and the ryot 
is prima facte liable to be cjected on the expiry of the term. 
The words “ not otherwise”’ in S. 153 are used in contrast to 
the words “ on one or more of the following grounds,” and 
have no reference to the words “ before the Collector.” The 
effect of the opening words of the section is__A suit before 
the Collector will lie only on certain grounds and on no other 
grounds. The section does not prohibit a suit before the 
Civil Court on other grounds if it lies. The only section in 
the Act cutting down the jurisdiction of Civil Courts is S. 189 
and I do not think another prohibition of the jurisdiction of 
Civil Courts is intended in S. 153. If the words “ not other- 
wise ” mean not only “‘ on no other grounds ” but also “ in no 
other Court”? S. 157 is unnecessary as to old waste. 

Of the decisions referred to by Phillips, J., in Ardajeri 
Rama Reddi v. Karpi Stvaga (6), Ponnusami Padayachi v. 
Karuppudayan(5), Sankara V enkataratnam v. Sri Rajah Fara- 
darajah Appa Rao(4), Yelikapali Venkayya v. Venkataramay- 
ya Appa Rao (3) and President, District Board, Tanjore v. 


Kannusami Thondaman (7), the decision of Tyabji, J., in 


4. (1915) 29 ML J 184. 3- (1917) 33 M L J 757. 
5. (1914) 26MLJ 285. 6 (1913) MWNog 7 (1916) 35 I Ç 121. 
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Ardajeri Rama Reddi v. Karpi Sivaga (6) has no 
bearing. In that case it was found that the land 
was neither private land nor old waste nor was there any sug- 
gestion that the ryot was a non-occupancy ryot. The defend- 
ant in it was a ryot to whom S. 6 (1) applied. The rest of 
the observations in that judgment are obiter dicta. No ques- 
tion arose about S. 153 and the case can throw no light on it. 
The other cases dealt with old waste. The observations of 
Spencer, J., in Ponnusami Padayachi v. Karuppudayan (5) 
about S. 153 support my view. 4 The actual decision relates to 
the application of the proviso to the section. As to Sankara 
Venkataratnam v. Sri Rajah Varadarajah Appa Rao(4), I do 
not agree with the view of Oldfield, J., that ‘‘ it prescribes the 
Collector’s Court as the tribunal for all ejectment suits against 
them, whatever the ground of liability to ejectment.” It 
follows I dissent from the decision in Yeltkapalli Venkayya_ v. 
Venkataramayya Appa Rao (3), which is based on the view 
adopted by Oldfield, J., in Sankara Venkataratnam v. Sri Rajah 
Varadarajah Appa Rao (4). The decision in President, Dis- 
trict Board, Tanjore v. Kannuswami Thondaman (7) turned 
on the application of Ss. 153 and 157 to old waste and cannot 
help in cases where the land held by the non-occupancy ryot 
is not old waste. 

My answer to the question referred to is :__S. 153 is ex- 
haustive of the grounds of the suit before the Collector but not 
exhaustive in the sense that the suits for ejectment of non- 
occupancy ryots lie only before the Collector. It may be that, 
as to-‘old waste the effect of S. 157 is to prohibit a suit for 
ejectment on grounds other than those in S. 153 (which can be 
only before a Civil Court) though, even then, the proviso to 
S: 153 prevails over both the Ss. 153 and157. But as to 
other non-occupancy ryots, there is no such section and suits lie 
before Civil Court if based on grounds other than those men- 
tioned in S. 153. I agree with Venkatasubba Rao, J.’s observa- 
tion that this is the only contention which reconciles and gives 
effect to S. 153, its proviso and S. 157. My view is the view 
indicated by both the learned Judges who referred the case. 

Chief Justice__I agree. 

Wallace, J._\ agree. 

A. V. V. Reference answered. 


3. (1917) 33 ML J 757. 4. (1915) 29 ML J 184. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTIcE PHILLIPS AND MR. JUSTICE 
ODGERS. 


P. S. Ramanathan Chettiar (deceased) and 


another Appellants* in both 
v. 
M. G. Mohideen Saheb Respondent in both 
(Judgment-debtor). 


Civil Procedure Code, S. 48—Execution of decree—Evasion of arrest—Fraud 
—Limitation—Extension of time. 


Where a judgment-debtor evades arrest in execution of the decree, he is 
guilty of fraud within the meaning of S. 48, Civil Procedure Code, and the 
period of limitation for execution is thereby extended. 


Annamalai v. Rangaswami (1883) I. L. R. 6 M. 365 ; Syed Muhamad Row- 
ther v. Somasurdaram Chettiar (1920) 12 L. W. 710 followed. 


Seshachalam Chetty v. Rajam Chetty (1898) 8 M. L. J. 203 not followed. 


Appeals against the orders dated 6th, September, 1921; 
of the City Civil Court, Madras, in C. M. P. No. 813 of 1921 
in E. P. No. 152 of 1920 in O. S. No. 428 of 1907 and E. P. 
No. 152 of 1920 respectively. 


A. Krishnaswami Aiyar, N. Sivaramakrishna Aiyar and 
F. Rajagopala Atyar for appellants. 


S. Srinivasaraghavan and V Thiagarajan for respondents. 


The Judgment of the Court was delivered by 


PHILLIPS, J. :__In this case the appellant ts decree-holder 
in O. S. No. 428 of 1907 in the Madras City Civil Court. 
He attempted to execute the decree on several occasions in 
IQII, 1914, 1917 and finally just as the decree was, about to be 
barred by limitation, he filed the present petition E. P. No. 152 
of 1920. ~In that he asked for the arrest of the judgment- 
debtor and also for the appointment of a Receiver in 
order to collect a debt due to the judgment-debtor. The 
arrest was ordered and apparently batta was paid for this ar- 
rest on five different occasions but on no occasion was the 
debtor found. Meanwhile an order had been made appoint- 
ing a Receiver for the collection of the debt. After these 
many attempts at arrest had failed, the petition was rejected 
on the 29th of October, 1920 but it was restored to file on the 


eA A O Nos. 47 and 48 of 1922. - 98th February, 1924. 
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2nd of December, 1920 so far as the application for the ap- 
pointment of Receiver was concerned, but the Judge refused 
to issue any further warrants for arrest. An appeal was made 
against that order but was dismissed by this Court on the 
ground that the appellant had other remedies. He finally 
obtained a certain sum of money by filing a suit against the 
judgment-debtor’s debtor but only realised a sum of Rs. 754, 
the decree amount being over Rs. 4,000. He then put in an- 
other petition praying that the judgment-debtor might be ar- 
rested, C. M. P. No. 813 of dor but that petition was dis- 
missed on the ground that it was a fresh application and not a 
continuation of the former application and was therefore 
barred as being more than twelve years from the date of the 
decree. An appeal has been filed against that order as well 
as against the final order dismissing the execution petition and 
it is urged that, firstly, C. M. P. No. 813 must be treated as 
a continuation of E. P. No. 152 and it is‘ therefore in time 
and secondly, that it is in tume by reason of the fraud of the 
judgment-debtor who has been evading arrest. 


The first point is one of considerable difficulty and we 
have been referred to a number of decisions dealing with the 
point, but we think that it is unnecessary to determine it in 
these proceedings because the appellant must succeed on the 
second point. It has been held so far back as in Annamalai v. 
Rangaswami (1) that, when a judgment-debtor is able to pay 
and evades arrest in execution of the decree, he is guilty of 
fraud within the meaning of S. 48 or S. 230 as it then was, of 
the Civil Procedure Code. This was affirmed in Syed Muhamad 
Rowther v. Somasundaram Chettiar (2) and the only case to 
the contrary is Seshachalam Chetty v. Rajam Chetty (3) which 
was expressly dissented from in Syed Muhamad Rowther v. 
Somasundaram Chettiar (2). We agree with the view taken in 
Syed Muhamad Rowther v. Somasundaram Chettiar (2) 
that the evasion of arrest is fraud within the meaning of S. 48 
and the question is whether there has been such an evasion in 
the present case. It must be conceded that in the lower 
Court this point was not specifically urged, for it is not dealt 
with at all in the judgment, but there is a ground taken in the 
Memorandum of Appeal and there have been assertions of this 
evasion of arrest in the course of the proceedings, more espe- 
cially in the affidavit of the 29th of November, 1920, in which 
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it was alleged that the judgment-debtor was evading arrest 
and that when steps were taken to enter his house a plea that 
gosha ladies were inside was raised and no one was allowed 
to enter. Apart from this afidavit we have the fact that a 
warrant was taken out on five occasions and returned unexecut- 
ed. It is suggested now that the judgment-debtor was un- 
aware of these proceedings and was not in any way evading 
arrest and in fact, the judgment-debtor has appeared here and 
has asked for permission to file an affidavit to the effect that 
he was in Madras at the tine the warrants were issued and 
was living quietly in the mosque and never attempted to evade 
arrest. We see, however, that notice of the execution peti- 
tion was sent to him and it is quite clear that he received that 
notice and was represented by a Vakil in the lower Court who 
applied for an adjournment for putting in a counter-afhdavit 
on the 27th of August, 1920. On the adjourned date, the 
Vakil reported that he had no instructions and the judgment- 
debtor was still absent. Two further warrants were issued 
after that and again the judgment-debtor could not be found. 
In these circumstances, we think that it is conclusively proved 
that the judgment-debtor was keeping out of the way in order 
to avoid arrest, and it would be useless to allow him now to 
put in any affidavit with a view to showing that he was per- 
fectly innocent of any idea of fraud. We must hold that he 
was evading arrest in execution of this petition, and consequent- 
ly under S. 48, the period of limitation is extended and this 
petition is in time. The appeal is therefore allowed. C. M. P. 
No. 813 will be referred for fresh disposal. Respondent 
will pay appellant’s costs in C. M. A. No. 47 of 1922. No 
orders are necessary in C. M. A. No. 48 of 1922. 


A. V. V. Appeal allowed. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN AND MR. Justice 
ODGERS. 


The Official Receiver, Tanjore A ppellant* (Petitioner) 
v. 
Vedappa Mudaliar Respondent (Respondent). 


Provincial Insolvency Act (V of 1920), S. 53—-Voluntary transfer—Transfer 
by son in favour of father—Payment of existing debts of transferor—Provision 
for maintenance—Insolvency of transfero —Transfer when liable to be set aside 
—Fraud on future creditors—Bona fides—Valuable constderation—Burden of 
proof. 

A son transferred his share of the family properties in favour of his father 
in consideration of the latter paying off the existing debts and undertaking to 
maintain the wife and children of the transferor. Within two years of the 
transfer the transferor was adjudged an insolvent and the Official Receiver 
applied to set aside the transfer unde: S. 53 of Act V of 1920. Held, that 
the mere fact that the creditors of the transferor existing at the time of the 
transfe: had been paid off did not take the transfer out of the reach of S. 53 
of Act V of 1920. A person might commit “ anticipatory fraud” by transfer- 
ring his properties with a view to get into debt and disappoint his creditors. 
In that event the transfer could be impeached by his future creditors Stileman 
v. Ashdown, (1742) 26 E R 688 ; Thomas Pillai v. Muthuraman Chettiar,(1909) 
I. L. R. 33 M 205 referred to. 

Both good faith and valuable consideration must be proved to validate the 
transfer as against the Official Receiver and the burden of proof is on the person 
supporting the transfer. In determining the question whether the transfer 
was bona fide or intended merely for the purpose of screening the property from 
probable or possible creditors, the Court must take into account all the circum- 
stances which surrounded the transaction, the covenants contained in the deed 
and the conduct, contemporaneous and subsequent, of the parties. 


Denny (Trustee) v. Denny and Warr, (1919) 1 K B 583 ; Ebrahim Bhat v. 
Fulbhat, (1902) I. L. R 26 B. 577 relied on. 

Appeal against the order of the District Court of East 
Tanjore at Negapatam, dated 9th August, 1922, in I. A. No. 
260 of 1921 in I. P. No. 29 of 1920 on the file of the District 
Court of Tanjore. 


S. Subramania Atyar for appellant. 

A.V Visvanatha Sastri and R. Sitarama Atyar for res- 
pondent. 

The Court delivered the following 


JUDGMENT :_This is an appeal by the Offcial Receiver of 
Tanjore in an insolvency matter in which the Official Receiver 
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pomela — applied to have a release deed or a transfer deed executed - 
Tanjore by the insolvent in favour of his father within two years of the 
Vedan insolvency to be declared void under S. 53 of the Provincial 


Mudaliar. Insolvency Act V of 1920. The learned District Judge 'dis- 
posed of the case, we think, somewhat summarily; he fell into 
the initial error of thinking that, as at the time the release deed 
was executed all the previous creditors had been paid of and 
there were no creditors in existence, the deed could not be said 
to be in fraud of creditors agd the subsequent creditors could 
not impugn it. We cannot accept this as a correct statement of 
the law. It has been laid down so early as 1742 in Stileman 
v. Ashdown (1) that, “ It is not necessary that a man should 
actually be indebted at the time he enters into a voluntary 
settlement to make it fraudulent ; for, if a man does it with 
a view to his being indebted at a future time, it is equally 
fraudulent, and ought to be sct aside.” A man can commit 
what may be termed compendiously “anticipatory fraud ” 
and effect a transfer of his properties with a view to get into 
debt and prevent his creditors getting at his property. The 
view that was laid down in Stileman v: Ashdown (1) has been 
followed in Thomas Pillai v. Muthuraman Chettiar (2) and 
Hoosain Bhai v. Haji Ismail Sait (3). It follows, therefore, 
that one of the chief grounds taken by the District Judge for 
not setting aside this alienation is not good in law. 

The second point the District Judge mentions is that in 
the present case there was consideration for the alienation. 
namely, the payment of debts and the maintenance of the exe- 
cutant and his wife and children. This might be no doubt 
some consideration for the transaction, but the question that 
has to be considered in such cases is the bona fides of the tran- 
saction. If the consideration is inadequate or is such that it 
shows that it was not a real consideration it certainly may be 
taken as one item for deciding whether the transaction itself 
was bona fide or not. Now, under S. 53 of the Act what has 
to be proved is that the transfer was in good faith and for 
valuable consideration if the transfer is within two years of the 
insolvency, the burden being on the person asserting it to prove 
it. Every transaction which an insolvent enters into within 
two years previous to his insolvency is treated by the Act as 
prima facte invalid and it lays the burden on the insolvent or 


1. (1742) 26 E R 688. 
(1909) I L R 33 M 205, 3. (1903) § Bom LR 254, 
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the alience to show that the transaction is a valid and bona fide 
one. Both good and valuable consideration have to be proved 
by the alienee or by the person who supports the transfer. On 
the side of the respondent some Indian and English cases were 
cited to us, viz., Denny (Trustee) v. Denny and Warr (4), 
Ebrahim Bhai v. Fulbhai (5), Re Tetley Ex parte Jeffery (6) 
and Edward Russel William Hayward and others v. Elizabeth 
Hammond and others (7). It will be noticed that in all these 
cases the learned Judges were able to come to the conclusion on 
the facts and circumstances of those cases that the transactions 
or alienations were bona fide, made in good faith and for 
valuable consideration. The circumstances under which the 
deed came to be executed, the covenants made in the deed and 
the conduct of the parties both at the time and subsequently 
have all to be taken into consideration ; and, if it can be held 
that the transfer at the time was really intended to be carried 
out and was made bona fide for saving the insolvent from in- 
curring debts and ruining himself, it may be that the transfer 
would not be interfered with. But if, on the other hand, therc 
are circumstances to show that the transferor was actually 
screening his properties from the reach of his future creditors, 
there will be good ground for holding that the transfer is a 
fraudulent one. As the learned Judge of the Bombay High 
Court in Ebrahim Bhai v. Fulbhai (5) points out, in determin- 
ing the question whether the transfer was really bona fide or 
was intended merely for the purpose of screening the property 
from probable or possible creditors, the Court must take into 
consideration all the circumstances which surrounded the tran- 
saction and the conduct, contemporaneous and subsequent, of 
the parties. It is after examining the position fully that a 
conclusion should be come to by the Court on the question. In 
this case we think that we should send this case back for a fuller 
trial of the matter. No doubt the father of the insolvent 
had an opportunity of adducing all his evidence, but it is pos- 
sible that he was misled as the learned District Judge was 
taking a strong view in his favour. We are willing to give 
him a further opportunity of adducing fresh evidence to show 
how far-the transaction in question is a bona fide one. The 
Official Receiver will also have leave to adduce whatever 
evidence he wishes to adduce in rebuttal of the alience’s case. 


4. (1919) 1 K B 583. 5s. (1902) I LR 26 Bom 577. 
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We therefore set aside the order of the District Judge and 
remand the case for a fresh disposal in the light of the obser- 
vations made by us above. Costs will abide and follow the 
result. 


A. V. V. Order set aside. 


IN THE Hicu Courr OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Juster WALLACE AND MR. JUSTICE 
JACKSON. 


Rajarathna Naidu A ppellani* (8th respondent ) 
v. 
Ramachandra Naidu and others Respondents (Petitioner 


and Respondents 1 to 3 and 5 to 7). 


Civil Procedure Code, O. 21, R. 16, second proviso—A pplicability of, te 
mortgage decices. 


The second proviso to O. 21, R. 16, Civil Procedure Code has no applica- 
tion to mortgage decrees for sale. 


Sadagopa Atyangar v. Sellammal, (1922) 43 M L J 761 distinguished. 


Laldhari Singh v. Manager, Court of Wards, (1911) 14,C L J 639, 642 
Jagabandhu v. Haladhar, (1917) 27 C L J 110 relied on. 


Appeal against the order of the District Court of Chingle- 
put in Execution Petition No. 51 of 1920 in O. S. No. 32 of 
1916. 

S. E. Sankara Aiyar far appellant. 


T R. Ramachandra Aiyar and C. Narasimhachariar for 
respondents. 


The Judgment of the Court was delivered by 


WALLACE, J. -_The question for decision is whether the 
second proviso to O. 21, R. 16, of the Code of Civil Procedure 
applies to a mortgage decree for sale. It applies in terms 
only to a decree “ for the payment of money” ‘The phrase 
in the old Code, S. 232 was “a decree for money.” The 
alteration indicates that emphasis is to be laid on the word 
“payment” and that unless the decree directs payment of 
money, the rule will not apply. This is the view taken in the 
judgment of the Calcutta High Court in Laldhari Singh v. 


Manager, Court of Pards (1). The Calcutta High Court 





TA A O No. 436 of 1922. roth July, 1924, g 
tr, (1911) 14 C L J 639 at 642, 
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has consistently held the view that this proviso will not 
apply to mortgage decrees for sale [vide the above ruling and 
also Lalla Bhagun Pershad v. Halloway (2) and Jagabandhu 
v. Haladhar (3)]. 


Appellant relies on three cases of this High Court. Two of 
these, Vaidhtanathaswami Iyer v. Somasundaram Pillai (4) 
and Ramayya v. Krishnamurthi (5 are not of much assistance 
as they do not deal with the language of O. 21, R. 16, or the 
corresponding section under thegld Civil Procedure Code. In 
Sadagopa Iyengar v. Sellammal (6), language somewhat fa- 
vourable to appellant’s contention has been used, but even in 
that case it is clear that the decree was a “ decree for the pay- 
ment of money,” although in the case of the 1st defendant the 
decree directed the money to be paid out of his family proper- 
ty. None of these cases attects the general principle laid 
down in the Calcutta cases, and inherent, in our opinion in the 
rule itself, that the proviso does not apply to decrees which are 
in essence decrees, not for the payment of money but for the 
sale of property. We are of opinion that the order appealed 
against is correct and we dismiss this appeal with costs. 


As VeV: Appeal dismissed. 


A 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 


Yadavendra Bhatta Appellant? (Plaintiff ) 
V. 
Srinivasa Babhu and others Respondents (Defdts.). 


Moiigage—Consideration unpaid fo1—Sutt for—Maintainability—Moriga- 
yor’s right to obtain damages in such case—Transfer of—Validity—Transfer of 
Property Act, S. 6 (e). 

The suit was for the recovery of a portion of the consideration for a mort- 
gage left unpaid by the mortgagee. The plaintiff claimed under an assignment 
made by the mortgagor. 

Held, that the suit was one to enfofce an agreement to lend money on a 
moitgage and was unsustainable. 

The mortgagor might in such a case have sued the mortgagee for damages, 
but a right to obtain damages cannot be tranaferred. 


a. (1885) ILR is C 393. 
3. (1917) 27 CL J 110. 4 (1904) IL R 28 M 473. 
5s. (1916) I LR 40 M 296. 6. (1922) 43 MLJ 761. 
*Second Appeal No. 968 of 1921. rgth February, 1924, 


ert a 


Rajarathna 
Naidu 
v. 
Rama- 
chandra 
Naidu. 





Wallace, J, 


Yadavendra 
Bhatta 
v. 
Srinivasa 
Babhu. 
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Yadavendia 


nae Second Appeal against the decree of the District Court of 
oat south, Kanara in A. S. No. 239 of 1920, preferred against 
Ns 11Vaée s ~ . . . . r > 

Babhu the decree of the Court of the District Munsif of Karkal in 


O. S. No. 317 of 1919. 
B. Sttarama Rao for appellant. 


K. Yegnanarayana Adiga and K. P. Sarvothama Rao for 
1espondents. 


The Court delivered the following 


JubGMENT :—The second defendant executed a mortgage 
in favour of the first defendant. Out of the consideration, a 
small balance was not paid. The plaintiff sues for the re- 
covery of that balance on the strength of an assignment made 
by the third defendant who himself had obtained a similar 
assignment from the second defendant. The first defendant 
pleaded that the balance was payable only on the performance 
of acertain condition. The lower appellate Court has clearly 
found that the second defendant’ made default and that the 
condition was not fulfilled. On this finding, the plaintiff can 
have no decree. Apart from this circumstance, it is perfectly 
clear on the authorities cited, Anakaran Kasmi v. Saidamadath 
Avullah (1), Rajagopala Aiyar v. Sheik Davood Rowther(2) 
and Sheik Galim v. Sadarjan Bibi (3), that the present suit is 
a suit to enforce an agreement to lend money on a mortgage 
and that such a suit does not lie. In Anakaran Kasmi v. Saida- 
madath Avullah (1) this is what the learned Judges say :_ 


“ The Court ought not to make a decree for specific per- 
formance of an agreement to lend money on mortgage. Plain- 
titfs may obtain compensation or damages in a properly framed 
suit against the defendant for breach of his contract or they 
may redeem the mortgage on payment of the sum due. ” 

The English cases on the point are referred to in Shetk 
Galim v. Sadarjan Bibi (3). 

lt was open to the mortgagor to sue the mortgagee for 
damages but a right to obtain damages cannot be transferred. 
See S. 6 (c) of the Transfer of Property Act. 

The Second Appeal therefore fails and is dismissed with 


costs. 
A.S. V. Second Appeal dismissed. 
1. (1879) ILR2M 79. 2, (1917) 34 M L J 342. 


3. (1915) ILR 43C 59. 
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IN trur Hic Court or JUDICATURE AT MADRAS. 
PRESENT :__Mk. Jusricrk KRISHNAN. 


Jambulinga Chetti and others Petitioners* (dccused 


Nos. 1 to 6). 


Penal Code—S. 441—Criminal trespass—Essentials of offence of—Intention 
lo commit offence, etc.—Necessity—Pitor unregistered sale-deed accompanied by 
possesston—Subsequent registered sale-deed—IV hich prevails—Land under Rs. 100 
in value. 


Complainant was in possession of a gfacant piece of land worth only Ra 25 
in right of the purchase thereof by his father from M. under an unregistered 
sale-deed, accompanied by possession. The land was subsequently sold by M. 
to D. under a registered sale-deed while complainant was in possession, the ac- 
cused, who were the headmen of the village and looked after some small temple 
there, entered upon the land and put up a water pandal for the purpose of giv- 
ing water to persons who attended the temple festival. The accused were con- 
victed by the Courts below of the offence of criminal trespass for thus entering 
upon the land and putting up the wate: pandal. In doing so the accused act- 
ed with the sanction of D. 


Held that the conviction was bad. 


Under the law the subsequent registered sale-deed to D. prevailed agains 
the earlier unregistered sale-deed, though accompanied by possession. It wae 
open to D. to assert his title to the property as against the complainant's; and 
as the accused entered upon the land with his sanction no question of criminel 
trespass arose at all. Even assuming that the accused had committed trespass, 
they were not guilty of criminal trespass, because they did not go upon the land 
for the purpose of annoying any one o1 for committing any offence. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment, dated gth July, 1923, of the Court of the Sub- 
divisional First Class Magistrate of Cuddalore in Criminal 
Appeal No. 79 of 1923, preferred against the judgment of the 
Court of the Stationary Third Class Magistrate of Ginjee in 
C. C. No. 990 of 1922. 


V.N. Kuppu Rao and P. Visvanatha Atyar for petitioners. 


The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER :__In this case the six accused who are the petition- 
ers before me, have been convicted by the Third Class Magis- 
trate of Ginjee of criminal trespass and sentenced to pay a 
fine of Rs. 10 each. The convictions and the sentences were 
upheld by the Sub-divisional Magistrate of Cuddalore. 


CrRC No. 683 of 1923. _— 
(Cr R P No. 543 of 1923). ist February, 1924. 





Jambulinga 
Chetti 
In re. 


Jambulinga 
Chetti 
Ln re. 
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The land on which the criminal trespass is said to have 
been committed was a vacant piece of land. It originally be- 
longed to one Muthia Chetti. This is admitted on both sides. 
The complainant’s father purchased it from Muthia Chetti 
first ; but he did not get a registered sale deed ; he, however, 
kept possession of the property and under the Transfer of 
Property Act, the property being worth only Rs. 25, that is, 
less than Rs. 100, title in it would certainly pass to him. But 
unfortunately for him sages Chetti again sold the land to 
one Dharma Chetti under a ¥egistered sale deed. [It is clear 
law that the subsequent registered sale deed will prevail against 
the earlier unregistered sale deed, even though the latter is 
accompanied by possession. See Ammani v. Jagannatha 
Reddi (1). 

While the land was in the possession of the complainant, 
the accused who are the headmen of the village and look after 
some small temple there, entered upon the land and put up a 
water pandal for the purpose of giving water to persons who 
attend the temple festival. They were charged with criminal 
trespass and mischiel for cutting down some trees on this land, 
but they have been acquitted of the latter charge ; and I need 
not consider it any further. It is_on this entering upon the 
-land and putting up a water pandal that the charge of criminal 
trespass has been based against them. The accused pleaded 
that they were acting for the temple for whose beneht Dharma 
Chetti had purchased the property. 

The lower Courts say on certain grounds, which seem to 
ime doubtful, that it is not shown that the purchase money came 
from the temple. The temple accounts have not been pro- 
duced and theretore the lower Courts held that the property 
is not proved to have been purchased for the temple by 
Dharma Chetti, but was purchased by him for himself. Dhar- 
ma Chetti himself has given evidence in this case as D. W. 6 
and he positively asserts that the purchase was for the temple. 
In the face of such a statement as this, it seems to me rather 
strange that the lower Courts should have found that the pro- 
perty was not purchased for the temple. Even taking the 
view that Dharma Chetti purchased the property for himself 
and not for the temple, it was certainly open to Dharma Chetti 
to assert his title to the property as against the complainant’s: 
and if the accused went on the land, as they seem to have done, 


r. (1915) MWN y2 
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with Dharma Chetti’s sanction, it is difficult to see how any — Jambulinga 
criminal trespass arises at all. The first Court says that this In re 
defence is an imaginary one. I am not able to see how it is. 

After all what they did on the land was to put up a water pan- 

dal, and even if they had committed trespass in entering upon 

the land which I do not find, I do not think there is evidence to 

establish any criminal trespass, for there is no ground for hold- 

ing that they went on this land for the purpose of annoying any 

one or for committing any offence. 


In these circumstances I have come to the conclusion that 
the conviction for criminal trespass cannot stand and must be 
set aside. The accused will be acquitted of the charge under 
S. 447, I. P. C., and the fines, if paid by them, will be refunded 

-to them. 


A. S. V. Conviction set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER. 
Kuppu Odayar Petitioner* (Petitioner) 
Uv. 
Poomalat Goundan (Counter-pétitioner). 


Criminal Procedure Code, Ss. 144 and 439—Time-expired order—Revision— Kuppu 
No interference. Odayar 


v. 
Where an order passed by a Magistrate under S. r44, Cr. P. Code, has ex- Poomalai 


pired by effluxion of time, the High Court would not adjudicate on the merits Goundan. 
of the order or annul it in revision, 


Swaminatha Mudaliar v. Gopalakrishna Naidu, (1915) 28 I C 160 followed. 


Muthukumaraswamt Nadar x. Muhammad Rowther, (1921) 42 M L J 352 
not followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 and S. 107 of the Government of India Act 
praying the High Court to revise the order dated 1st Novem- 
ber, 1923, of the District Magistrate of South Arcot in C. M. 
P. No. 29 of 1923. 


“Cr R C No. 891 of 1923. 28th March, 1924, 
(Cr R P No. 712 of 1923). 


Kuppu 
Oday ar 
v 


Poomalai 
Gonidan. 
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E. L. Thorontow and T R. Govindasamt Mudaliar for 
petitioner. 

The Public Prosecutor and R. Gopalaswami Atyangar for 
counter-petitioner. l 

The Court made the following 

ORDER :— The order passed by the District Magistrate 
under S. 144, Criminal Procedure Code, on 23rd September, 
1923, has expired. 

It is therefore unnecessdyy to adjudicate upon the merits 
of the order, and it would be superfluous to annul an order 
which has long ceased to be in force, vide Swaminatha Mudaliar 
v. Gopalakrishna Naidu (1). 

Nevertheless it has been strongly urged that the District 
Magistrate should not have issued an order under S. 144 and 
should not have discharged the Sub-divisional Magistrate’s 
order under S. 107, Criminal Procedure Code, without finding 
that there was a danger of a breach of the peace even if the 
Goundans continued to be bound over to keep the peace. In 
Muthukumaraswamt Nadar v. Muhammad Rowther (2) a 
learned Judge of this Court whose attention does not seem to 
have been drawn to Swaminatha Mudaliar v. Gopalakrishna 
Naidu (1) thought it incumbent on him to interfere in revision 
with an expired order. The cases quoted by him do not in 
my opinion support his view. 

In Ramanadhan Chetti v. Murugappa Chetti (3) the fact 
that the order had ceased to be in force does not appear to 
have been brought to notice when the High Court heard the 
Criminal Revision Case and in Govinda Chetti v. Perumal 
Chetty (4) there was in fact one day more for the order to 
remain in force. It seems to me a waste of time to adjudi- 
cate upon matters which have no practical effect. I therefore 
dismiss the Criminal Revision Petition. 

It will be sufficient to communicate to the District Magis- 
trate for his future guidance a copy of the judgment of Ayling, 
J. in Swaminatha Mudaliar v. Gopalakrishna Naidu (5) as 
representing the proper course to be adopted by a Magistrate 
in dealing with cases in which his powers under S. 144 are 
repeatedly invoked. 


A. V. V. Revision petition dismissed. 
1. (1915) 28 I C 160. gg, (1921) 42 M L J 352. 


3. (1900) TL R2qMaq4s. 4. (1913) 38 M-489. 5. (1915) 30 IC 144. 
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PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Patna.) 


PRESENT :__LorD SHAW, Lorp PHILLIMoRE, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Lachmi Narain Marwari and others A ppellanis* 
v. 
Balmakund Marwari and anothgr Respondents. 
8 


Partition suit—Preliminary decree—Final decree—Proceedings for passing 
of—Plaintiff’s default to take—Order. to be made in case of—Dismissal of suit 
on ground of such default—Jurisdiction—O. 17, R. 2, Civil Procedure Code— 
Revision against order of dismissal—Interference in—Ctvil Procedure Code of 
1908, S. 115 (a) and (c)—Applicability. 


In a suit for partition a consent decree was passed in appeal by the High 
Court, and the suit was remitted to the Subordinate Judge in order that the 
necessary steps for effecting the partition of the undivided property and that 
the valuation of the eldest brothers share might be taken. The Subordinate 
Judge accordingly fixed a day for hearing the parties and gave them notice. 
But when the day came neither the plaintiff nor his pleader appeared, and the 
Sub-Judge dismissed the suit for want of further prosecution, purporting to act 
under O, 17, R. 2, Civil Procedure Code. His order was set aside by the 
High Court in revision under S. 115 of Civil Procedure Code of 1908. The 
High Court held that the case came both under paragraph (a) and under para- 
graph (c) of that section, 


Held, by their Lordships that the case came under paragraph (a) of S. 115 ; 
„that O. 177R, 2 had no application to the case ; and that the Sub-Judge had no 
jurisdiction to make the order in question. 


After a decree has once been made in a suit, the suit cannot be dismissed 
unless the decree is reversed on appeal. The parties have, on the making cf 
the decree, acquired rights or incurred liabilities which are fixed, unless or until 
the decree is varied or set aside. After a decree any party can apply to have 
it enforced. 

If the Sub-Judge had made an order adjourning the proceedings sine die, 
with liberty to the plaintiff to restore the suit to the list on payment of all 
costs and Court-fees (if any) thrown away, it would have been a perfectly 
proper order. 


Quaere Whether the case came, as held by the High Court, under para- 
graph (c) of S. x15. 


Civil Procedure Code of 1908, O. 17, R. 2—“ Hearing ’—Meaning—Occa- 
sions when interlocutory orders are sought if includad. 


*P C Appeal No. 4 of 1923 
(Patna Appeal No. 28 of 1920). roth July, 1924. 


R—'s56 


P. C., 


damare 


Lachmi 
Naraio 
Marwari 


1. 
Balmakund 
Marwari. 


P. C. 


Lachmi 
Narain 
Marwari 


v. 
Balsrakund 
Marwari, 
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' Quaere : Whether the “hearing” mentioned in O. 17, R 2, Civil Procedure 
Code, only occurs when the Judge is taking the evidence or hearing aiguments 
or otherwise coming to the final adjudication of the suit, with perhaps one 
extension to the occasion when issues are to be settled ; and was not meant 
.to extend to occasions when interlocutory orders were being sought. 

Appeal from a Judgment and Order (8th June, 1920) of 
the High Court of Judicature, which reversed an Order (5th 
November, 1919) of the Subordinate Judge of Ranchi. 


On the 28th November, 1913, the plaintiff (first respon- 
dent) sued the defendants (Appellants and second respondent) 
in the Court of the Subordinate Judge of Ranchi for recovery 
of a one-third share of the properties specified in the plaint by 
partition. The Subordinate Judge allowed the claim, and 
the defendants appealed therefrom to the High Court of 
Judicature. During the pendency of the appeal, the parties 
entered into a compromise, in accordance with which the High 

‘Court made the following consent decree on- the 26th June, 
“1919 4— : 
. “Tt is agreed by all the parties that if the property which is now 
in possession of Sheo Narain Marwari is brought into the hotch-pot, they will 
accept a partition on any terms that the Court shall direct. These appeals 
are accordingly dismissed in terms of the following order :— 

“The whole property will be divided into four equal shares of which 
the plaintiff will get one. Sheo Narain Marwari, however, will be entitled 
to retain the property which is now in his possession on payment in cash of 
any amount by which his share will be found by the lower Court to exceed the 
value of one-fourth share of the whole property. In the event of the property 
now in -possession of Sheo Narain being found to be less than the value of 
one-foyrth share of the whole property, he will be entitled to receive an amount 
-by which this property is found less than the value of one-fourth share. 


“Each party will bear his own costs throughout, ” au 


The preliminary decree of the Subordinate Judge having 
been thus varied, the record was sent back in due course to the 
Subordinate Judge (S. C. Sen, Esq.), who then on the 27th 
October, 1919, made the following order :— 

“Record received back from the Honourable High Court, on rsth 
September, 1919, while I was on tour at Hazaribagh. Parties to take necessary 
steps by 5th November, 1919.” 

The plaintiff's Vakil did not appear on the 5th November, 
1919, and the Subordinate Judge thereupon made the following 
order :__ 

“I have been waiting for the plaintiff and his pleaders till 4-20 P. M., 


but no one appeared on repeated calls Defendant is present. The suit is 
dismissed for want of further prosecutions, ” 
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On the 6th January, 1920, the plaintiff filed an applica- 
tion asking the Court to review its order of the 5th November, 
1919, on the ground that he was not aware of the return of 
the record of the suit, that the order of the 27th October, 1919, 
had not been communicated to him by his pleader, and that 
he was not apprised of the order of the 5th November, 1919, 
until the 2nd January, 1920 ; but the Subordinate Judge reject- 
ed it on the 4th February, 1920, holding that though he did 
not apply his mind to the facts pf the case for the purpose of 
adjudication in making the said®order, the order was evidently 
made under O. 17, R. 2, of the Code of Civil Procedure, 1908, 
and that the plaintiff's remedy was to apply under O. 9, R. 9, 
of the Code, and not for review of the order, which he had 
done. The learned Subordinate Judge then concluded 
as follows :_— 


“The Court has no jurisdiction to nullify the consent decree passed by 
the Honourable High Court and the object of the order of dismissal was not to 
discharge or vacate appellate decree. The decree is certainly in existence, but 
the plaintiff is not entitled to further relief in the present litigation. I accord- 
ingly reject the application with costs,” 


The plaintiff appealed from this said order, and the High 
Court (Dawson Miller, C. J. and Mullick, J.) treating the 
appeal as a revision under S. 115 of the Code of Civil Proce- 
dure, held (4th February, 1920) that the order of the Sub- 
ordinate Judge, dated the 5th November, 1919, was erroneous. 
Sir Dawson Miller, the learned Chief Justice, concluded his 
judgment in the following words :_ 


“Tt seems to me that the provisions of Rules 2 and 3 of O. 17 had no 
application. There was still a preliminary question to be decided as to the 
payment of the Commissioner's fees. That possibly might have been dealt with 
by the Judge on the sth November, and in the absence of the plaintiff he would 
have been perfectly entitled to dismiss his petition asking that the Receiver should 
pay these fees, He, however, did not deal with any of these matters but merely 
by reason of the failure of the plaintiff to appear, dismissed the suit for want 
of further prosecution. In so acting he was in my opinion 
acting without jurisdiction, or at all events if he had juris- 
diction to dismisa the suit, which he clearly would have in 
many cases of default, he seemsto have acted with material irregularity 
in dismissing the suit on that occasion. Had he intended that the hearing of 
the suit should take place he ought to have made it quite clear from his order of 
27th October, but having merely stated that the paities were to take necessary 
steps by that date, it seems to me that there was no proper notice to the 
parties that the hearing of the suit was intended to take place upon the sth 
November, and that in these circumstances the Judge was clearly wrong in dis- 
missing the suit entirely,” 


P, C. 
Lachmi 
Narain 

Marwari 


v. 
Balmakund 
Marwarł. 


P: Cc. 
Lachmi 
Narain 

Marwari 
v. 
Balmakund 
Marwari. 


Lord 
Phillimore. 
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In the result, the High Court reversed the order of the 
Subordinate Judge, dated the 5th November, 1919, and re- 
manded the proceedings to the Subordinate Judge for hearing 
according to law. From that order, the appellants appealed 
to His Majesty in Council. 


E. B. Raikes for appellants. 
B. Dube for respondents. 


roth July, 1924. The qucbrent of their Lordships was 
delivered by 


Lorp PHILLIMORE :— This is a suit for partition brought 
in 1913 by the youngest of a family of brothers against two 
of his brothers and the children of a third brother. 


The eldest brother of all was omitted from the suit be- 
cause it was suggested that he was already separate in estate. 
The original defendants, however, disputed this ; and he was 
at their instance made a defendant party. 


At the hearing the Subordinate Judge took the view that 
he was separate and dismissed him from the suit. 


Appeal was thereupon taken to the High Court at Patna, 
and ultimately the following consent decree was made. (His 
Lordship read the consent decree above set forth, and con- 
tinued). 


The suit was thereupon remitted to the Subordinate Judge 
in order that the necessary steps for effecting the partition of 
the undivided property into fourths and that the valuation of 
the eldest brother’s share might be taken. 


After decree it is open to any party to a suit, to whose 
interest it is that further proceedings be taken, to initiate the 
supplementary proceedings ; but in the ordinary case it is the 
plaintiff who moves. 


The Subordinate Judge accordingly fixed a day for hearing 
the parties and gave them notice. But when the day came 
neither the plaintiff nor his pleader appeared. The defend- 
ants, of some of them, were represented, but took no steps 
and the Judge, after waiting all day, made the following 
order :— 

“o, 11,19. Ihave been waiting for plaintiff and his pleaders till 4-20 P. M., 


but no one appeared on repeated calla Defendant is present. The suit is 
dismissed for watt of further prosecutions, ” 
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This was an unfortunate order. 


It appears from a subsequent judgment delivered by the 
learned Judge that it was rather made in terrorem, and in the 
expectztion that the plaintiff after this sharp reminder would 
put himself in order by applying within the prescribed period 
of thirty days to have the order set aside, submitting to the 
necessary consequence of having to pay the costs thrown away 


by reason of his neglect. 
] 


The plaintiff, however, was again dilatory, and his pleader 
does not seem to have been well versed in the procedure,-with 
the recult that no such application was made in time, and re- 
course had to be had to the High Court ; and even then the 
first application was irregular. 


The High Court was, however, fortunately in the interests 
of business and of justice, able to mould the application into 
one for the exercise of its powers of revision under S. 115 of 
the Code of Civil Procedure, 1908. Thereupon the High 
Court clecided that the case came both under paragraph (a) 
and under paragraph (c) of that section ; and that the Sub- 
ordinate Judge had exercised a jurisdiction not vested in him 
by law and had acted in the exercise of his jurisdiction with 
material irregularity ; and they set aside the order of the 
Subordinate Judge and ordered the case to be restored to his 
fle ; but they made the plaintiff pay the defendants’ costs. 


It is from this order that the present appeal is brought 
by the defendants other than the eldest brother. 


Their Lordships must express their surprise that there 
should be any such appeal. The parties had agreed that 
there should be partition, and would naturally wish that the 
partition should be completed, and that any obstacle which 
the dilatoriness or neglect of one of them had interposed should 
be removed. It was nearly seven years since the suit had 
been begun. ‘The erring brothers had been chastened and 
made to pay their costs ; and it is difficult to discover that they 
had any grievance. 


But as the matter has been presented to their Lordships, 
it must be decided. And their Lordships think that the deci- 
sion of the High Court should be affirmed. 


P. C. 


irr meneen nina 


Lachmi 
Narain 
Marwari 


Q, 
Balmakund 
Marwari. 
Lord 
Phillimore. 


P.C. 


mir 


Lachmi 
Narain 
Marwarl 


v, 
Balmakund 
Mar wari. 
Lord 
Phillimore. 
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Their Lordships ‘do not think it necessary to determine 
that the case came under paragraph (c) of S. 115. But they 
think that the order which he made was one which he had not 
jurisdiction to make. 


It was based, as he subsequently explained, upon O. 17, 
R. 2. The Order is one headed : “ Adjournments, ” and 
R. 2 is as follows :— 

“Where on any day to which the hearing of the suit is adjourned 
the parties or any of them fail to appéar, the Court may proceed to dispose of the 
suit in’ one of the modes directed in*that behalf by O. 9 or make such other 
Order as it thinks fit.” 

R. 3 of O. 9 enables the Court to dismiss the suit when 
neither party appears; and R. 8 of O. 9 directs the Court, 
when the defendant appears and the plaintiff does not appear, 
to dismiss the suit, unless the defendant admits the plaintiff's 
claim or some part of it. 


In the opinion of the Judges of the High Court, O. 17, 
R. 2 did not apply, because in this case it was “ never intended 
that there should be a hearing of the suit in the ordinary sense 
of the word, but merely some interlocutory matter decided 
between the parties as to the future conduct of the suit. ” 


In their view the “ hearing ” mentioned in this rule only 
occurs when the Judge is taking the evidence or hearing argu- 
ments or otherwise coming to the final adjudication of the suit, 
with perhaps one extension to the occasion when issues are 
to be settled ; and was not meant to extend to occasions when 
interlocutory orders were being sought. 


Their Lordships do not think it necessary to determine 
whether the word “ hearing” should or should not. have this 
particular limitation ; because they think that the decision 
can be supported on another ground. After a decree has 
once been made in a suit, the suit cannot be dismissed unless 
the decree ‘is reversed on appeal. ‘The parties have, on the 
making of the decree, acquired rights or incurred liabilities 
which are fixed, unless or until the decree is varied or set 
aside. After a decree any party can (as already stated) 
apply to have it enforced. 

The Subordinate Judge seems to have felt this, for he 
Observed 


“This Court has no jurisdiction to nullify the consent 
decree passed by the Honourable High Court, and the object 
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of dismissal was not to discharge or vacate appellate decree. 
The decree is certainly in existence, but the plaintiff is not 
entitled to further relief in the present litigation. ” 


In the first part of these observations the learned Judge 
seems to be qualifying his order as useless. By the second 
part he puts the plaintiff into an intolerable position, not able 
to go on with his suit, and yet not in a position to bring a fresh 
suit. Their Lordships are fully sensible of the necessity of 
leaving the Judges in India wifh ample power of discipline, 
and means to check neglect and delay. If, for instance, the 
Subordinate Judge had made an order adjourning the pro- 
ceedings sine die, with liberty to the plaintiff to restore the 
suit to the list on payment of all costs and Court-fees (if any) 
thrown away, it would have been a perfectly proper order. 


But, for the reasons which have been given, the case did 
not come under O. 17, R. 2, and the order made was made 
without jurisdiction, ‘and was rightly set aside by the High 
Court, and this appeal should be dismissed with costs. 


Their Lordships will humbly recommend His Majesty 
accordingly. 


Solicitors for appellants Watkins and Hunter. 
Solicitors for respondents Barrow, Rogers and Nevill. 


A. de M. Appeal dismissed, 


IN THE HicH COURT oF JUDICATURE AT MADRAS. 
PRESENT -_Mnr. JUSTICE SPENCER. 


Mallampati Narasimham Petitioner* (Accused) 
v. 
Sub-Inspector of Police, Prattipad Respondent (Com- 
plainant). 


Penal Code—S. 353—Public servant acting in discharge of duty—Distraint 
‘warrant authorising distraint of property of defaulter—Attempt to distrain pro- 
perty of lessee of defaulter—Assault of person entrusted with warrant by lessee— 
Conviction of lessee for—Legality. 


Where, under a warrant authorising distraint of the property of a person 
who had defaulted to pay water-tax, the person executing the warrant attempted 


"Cr R C No. 929 of 1923. uth April, 1924. 
Cr. R. P. No. 746 of 1923. 


P: C. 


Lachini 
Narain 
Marwari 


v. 
Balmakund 
Marwari, 


—— an 


Lord 
Ph:llimore, 


Mallampati 
Naras:mham 


v, 
Svb-In- 
spector of 
Police. 


Mallampati 
Narasimham 


v. 
Sub-ln- 
srector-of 
Police, 


Chokkalinga 
Pillay 


v. 
Velayudha 
Mudaliar. 


448 THE MADRAS LAW JOURNAL. REPORTS. [VOL. XLVII 


to distrain the property of the lessee of the defaulter and was assaulted by the 
lessee, held, that the lessee could not be convicted for assaulting a public servant 


‘in thé discharge of his duty. 


Petition under Ss. 435 and 439 of the Code of Criminal 
‘Procedure, 1898, praying the High Court to revise the judg- 
ment, dated 24th September, 1923, of the Court of the Deputy 
Magistrate of Guntur in C. A. No. 56 of 1923, preferred 
against the judgment of the Court of the Stationary Sub- 
Magistrate of Guntur in C. G. No. 161 of 1923. 


Ch. Raghava Rao for petitioner. 
The Public Prosecutor for respondent. 
The Court made the following 


ORDER ~_The Public Prosecutor is not prepared to de- 
fend the action of the Village Munsif in attempting to distrain 
the moveable property of the lessee of the defaulter for un- 
paid water-tax. The warrant authorises distraint of the pro- 
perty of the defaulter. The defaulter in this case was the 
pattadar, a person different from the accused. ‘The convic- 
tion for assaulting a public servant in the discharge of his duty 
cannot stand. It is quashed and the fine collected is directed 
to be refunded. 

A. S. V. Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PHILLIPS AND MR. JUSTICE 
VENKATASUBBA RAO. 


Chokkalinga Pillay A ppellant* (Plaintiff) 
v. 
Velayudha Mudaliar and others Respondents (De- 


fendants 2 t0o°4). 


Civil Procedure Code, Ss. 16, 21—Mortgage suit—Territorial jurisdiction of 
Court —Alteration of, prion to final decrec—Decree if valid—Jurisdiction—Test 
of —Principle of S. 21—If applies to collateral proceedings—Waiver of juris- 
diction. 


Prior to the passing of a final decree in a mortgage suit the territorial 
jurisdiction of the Court over the suit properties was taken away by a Govern- 
ment Notification. No objection was then raised as to the competency of the 
Court to pass the final decree. In a suit brought to set aside the decree 


“Appeals Nos, 312 and 329 of 1920, 16th January, 1924, 
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on the ground that the decree was void for want of jurisdiction, /eld the mort- 
gage decree was valid and binding on the parties. 


Per Phillips, J, —The jurisdiction of a Court consists in its power to enter- 
tain suits and when once a suit has been properly entertained, its jurisdiction 
to try it to its conclusion is not removed unless it is specifically so done by the 
order of a competent authority. 


Per Venkatasubba Rao, J. :—W here the parties to a suit invoked the juris- 
diction of a Court to pass a decree, they cannot afterwards impeach the decree 
on the ground of want of jurisdiction. 


~The principle underlying S. 21, Civ’ Procedure Code, is that the plea of 
want of territorial jurisdiction may be waived. Though in terms it disallows 
objections by an appellate or revisional Court, the principle is of general appli- 
cation and if in appeal or in revision the decree cannot be impeached, it is 
equally reasonable that in a collateral proceeding it should not be allowed 
to be attacked. The section applies when there is want of jurisdiction not 
merely at the institution of the suit but at any stage during the progress of it 


Appeals against the decrees of the Court of the Subordi- 
nate Judge of Mayavaram in O. S. Nos. 29 and 34 of 1917 
respectively, dated 12th July, 1920. 


A. Krishnaswami Aiyar and K. S. Sankara Sastri for ap- 
pellant. 


S. Srinivasa diyangar, K. Bhashyam Aiyangar and 
K. Narasimha Aiyangar for respondents. 


The Court delivered the following 


JUDGMENTS Phillips, J. :__This suit (O. S. No. 27 
of 1917) has been brought to set aside the final decree in 
O. S. No. 15 of 1903 in the Kumbakonam Sub-Court and for 
recovery of the properties comprised therein. ‘The first ques- 
tion we have to deal with in this appeal is whether that decree 
can be set aside as being absolutely void for want of jurisdic- 
tion. It is a decree in a mortgage suit instituted in 1903 
when the Kumbakonam Court had jurisdiction over the place 
wherein the mortgaged property is situated. In 1907 the 
jurisdiction over this particular place was transferred from the 
Kumbakonam Court to the Mayavaram Court ; and, at the 
time of passing the final decree, the Kumbakonam Court had 
no jurisdiction over the place where the mortgage properties 
lie. The Subordinate Judge, relying on Subbiah Naicker v. 
Ramanathan Chettiar (1), has held that this decree was ab- 
solutely void, but has, for other reasons, dismissed the 
plaintiff's suit. 

1. (1914) ILR 37 M 462:26ML J 189. 
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In urging the appeal the respondents support the decrce 
on the ground that this finding of the lower Court is not cor- 
rect ; and it is argued that when the case has been properly 
instituted in a Court and is pending the mere transfer of terri- 
torial jurisdiction affecting that case does not transfer the 
proceedings which were actually pending in the original Court. 
It is also argued that inasmuch as the plaintiff not only con- 
sented to the jurisdiction of the, Kumbakonam Sub-Court but 
actually invoked its jurisdictéon in this particular case, he is 
barred by the principle of S. %1, Civil Procedure Code, from 
raising the objection now. No doubt, in Subbiah Naicker v. 
Ramanathan Chettiar (1), it was observed that, ‘ unless the 
authority which changes the venue reserved the right to the 
Court which has lost the jurisdiction to continue pending pro- 
ceedings affecting the property so transferred to another juris- 
diction, such proceedings also, ipso facto, are transferred by 
the change of venue to the new Court.” This observation 
in this particular case was made obiter; and when this case 
was considered by another Full Bench in Seeni Nadan v. 
Muthuswari Pillai (2), some of the obiter dicta in Subbiah 
Naicker v. Ramanathan Chettiar (1) were overruled, although 
this one was not particularly specified. So long ago as 1900 
in Sadasiva Pillai v. Kalappa Mudaliar (3) it was held that 
the right of appeal whiah existed when the suit was filed in a 
District Court was not taken away by a subsequent notification 
which removed the jurisdiction of the District Court to try 
such a suit and im the course of the judgment, we find the 
following :—*“ The District Judge held quite rightly tha€ nort- 
withstanding the notification he ‘had jurisdiction to hear suit 
on the ground that it had been instituted before the notifica- 
tion came into force.” Similarly in Vedavalli Narasiah v. 
Mangamma (4), it was held that where the jurisdiction of 
Civil Courts was taken away by S. 33 of Act II of 1894, this 
did not affect the suit which had been filed in a Civil Court 
before that section became applicable to the subject-matter 
of the suit. Again in Subbaraya Mudaltar v. Rakkhi (5) 
it was held that the Madras Estates Land Act did not take 
away the jurisdiction of Civil Courts to hear and -determine 
suits which had been taken cognizance of by them before the 


r (1914) IL R37 M 462 :26 ML J 189. 
2. (1919) ILR 42M 821':37 ML J 284. 3. (1900) I LR 24 M 39. 
4 (1903) IL R27 M 538. 5. (1908) IL R 32 M, 140. 
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Act came into operation. It is difficult to discover any dif- 
ference in principle between those cases and the present case 
where the territorial jurisdiction has been altered ; and in 
fact, it would appear that when the entire jurisdiction of the 
Civil Court has been taken away, such removal would apply 
with more force to pending suits than in a case where the 
jurisdiction of the Court over the particular place in which the 
property is situated has alone been removed. A large number 
of cases have been cited which geal with the jurisdiction of a 
Court to execute a decree proptrly passed by it, when territo- 
rial jurisdiction has been taken away after the passing of the 
decree. I do not think that much importance can be attached 
to these cases because there are certain special sections of the 
Code of Civil Procedure, i. e., 37, 38, 39 and 150 which speci- 
fically deal with this point and there is no special provision in 
the Act which deals with pending suits. The jurisdiction of a 
Court consists in its power to entertain suits, and when once a 
suit has been properly entertained, it is difficult to understand 
how that jurisdiction is removed unless it is specifically so done 
by the order of a competent authority. Once the suit has 
been entertained, the remaining proceedings taken therein are 
not taken by reason of any particular territorial jurisdiction, 
but in the exercise of the powers vested in the Court to try 
suits generally and consequently the only time at which the 
territorial jurisdiction comes into operation is at the time of 
filing the suit. Once the Court has seizin of the case, ıt 
has jurisdiction to try it to its conclusion, unless there is any 
reason for holding that that jurisdiction has been removed. 
If this be the right principle and I think it is, it would account 
for the fact that there is no provision in the Civil Procedure 
Code for the trial of suits, pending in a Court which had terri- 
torial jurisdiction at the time of their institution, after such 
jurisdiction has been removed before the trial is concluded. 
In this view, it appears to me that the final decree passed in 
this suit was not passed without jurisdiction. 


Support to the view that territorial jurisdiction is not 
more important than and in fact probably not so important as 
the other form of jurisdiction of a Court is given by the provi- 
sions of S. 21, Civil Procedure Code. Under that section un- 
less objection is taken to the place of suing, which has been held 
to mean territorial jurisdiction, at the earliest possible 
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opportunity, no objection can be taken in appeal or 
in revision. That section is not strictly applicable 
to the present case for this is not an appeal from the ori- 
ginal decree but it has been extended in Zamindar of Ettiyapu- 
ram v. Chidambaram Chetty (6) to execution proceedings 
and in that case, it was held that the effect of the section 
is that objections which the appellate or revisional 
Court is thereby precluded from entertaining must be consider- 
ed cured for all purposes unless taken before the passing of 
the decree in the original Cgurt. In principle there is no 
distinction between applying the provisions of S. 21 to execu- 
tion proceedings and applying them to a suit specially brought 
for the purpose of setting aside a decree. The principle un- 
derlying the section is that waiver of territorial jurisdiction is 
recognised by law, whereas it has been consistently held that 
other forms of jurisdiction, such as jurisdiction of the subject- 
matter-or pecuniary jurisdiction cannot be waived by consent 
of parties. If territorial jurisdiction can be thus waived, 
it has admittedly been waived in the present case. I would 
therefore hold that for this reason also the final decree was 
passed with jurisdiction and it is therefore binding upon the 
plaintiff who was a party thereto. 


There then remains for decision the question of 
whether the plaintiff is entitled to recover any 
portion of the plaint property. Under the pre- 
liminary decree it was provided that the mortga- 
gors who had assigned their rights to the plaintiff could redeem 
the plaint property consisting of § velis and secure possession. 
The-final decree was, however, passed in favour of the 1st de- 
fendant in the present suit, who was the 11th defendant in that 
suit at the request of the mortgagors. This request is con- 
tained in a petition, Exhibit II, in which the mortgagors stated 
that they had executed an agreement in favour of the 1st de- 
féndant, mentioning that the properties should be given to 
him and praying for delivery of the property and the docu- 
ments connected therewith to him. ‘This agreement was en- 
tered into between the mortgagors and the ist defendant on 
the 21st of October, 1912, and Exhibit I purports to contain 
the terms of the agreement. It is now, however, pleaded that 
Ex. I in its present condition does not contain the terms of the 
actual agreement and it is alleged that the document has been 

6. (1920) IL R 43 M 675:39 ML J 203 (FB). 


PART XII.] THE MADRAS LAW JOURNAL REPORTS. 453 


tampered with since its execution so as to alter its terms. The 
agreement, as it now stands, is undoubtedly an agreement to 
convey the whole of the mortgage property to the rst défend- 
ant, whereas the plaintiff now alleges that out of the 5 velis 
of mortgage property it was agreed that one veli should be 
retained by the mortgagors, as well as Rs. 1000 for which 
there is a provision in Exhibit I. This specific agreement was 
not pleaded in the present plaint for plaintiff sues for the re- 
covery of the whole of the mortgage property on the ground 
that the final decree is void. »When the 1st defendant filed 
a counter-suit, the subject-matter of Appeal No. 329 of 1929 
for specific performance of the agreement, Exhibit I, making 
the plaintiff and the mortgagors parties, one of the mortgagors 
pleaded the agreement now set up. He did not then allege 
that Ex. I had been tampered with but he did state that though 
this was the real agreement between the parties, it was omitted 
to be expressed in the contract by the fraud of the plaintiff 
who falsely represented to him and his father that only 4 velis 
were mentioned in the document as the extent to be assigned 
to him. This statement was made on a perusal of a copy 
of Ex. I served on this mortgagor and before he had an op- 
portunity of perusing the original, when the original was shown 
to him in the present suit, he stated in his evidence that the 
portion relating to the sale of only 4 velis had been erased 
and it is that plea which is now strenuously put forward in 
appeal. There is evidence to support this plea, for we find 
in Ex. L, a letter written by Muthuswami Pillai to his son 
Ramaswami— these two being the mortgagors__that he stated 
that if the arrangement with the 1st defendant were carried 
out, they were to save one veli of land and get Ks. 1,000. 
This letter was written few days before Ex. I was executed 
and we hnd that subsequently on the 22nd November, 1912, 
the father writes to the son saying, “‘ We have put in another 
petition praying that a sale deed excluding one veli of land 
should be executed.” Again on the 25th November, 1912, 
he sent a notice to the 1st defendant intimating that he had 
agreed ‘to execute a sale deed of some of the lands out of 
the said lands.” No doubt, a reply was sent to this notice 
by the 1st defendant, Ex. M (3), in which he denied this alle- 
gation ; but from that period the parties appear to have had 
disputes and instead of allowing the 1st defendant to recover 
all the mortgage properties in execution of the decree, Muthu: 
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swami Pillai himself obtained possession of the properties 
irom the mortgagee, the roth defendant, and remained in 
possession at any rate until August, 1913, when the 1st defend- 
ant took out execution. It is quite clear from this evidence 
that there must have been some talk of one veli of land being 
retained by the mortgagors and it is quite probable that an 
agreement was come to with that condition. When the erasure 
was pointed out by Ramaswami as P. W. 2—it was evidently 
an obvious erasure__it ought to have been explained by tne 
ist defendant. However, when the 1st defendant's Kariastan 
was examined, he admitted the erasure but was unable to give 


any explanation thereof. Before the trial the 1st defendant 
died and his son, the 2nd defendant, was examined a8 D. W. 6 
and he furnished no explanation at all. The document has 
been carefully examined by us and it is quite clear that therc 
have been erasures in three different portions of the document 
in paragraph 3, in paragraph 4 and in the correction statement. 
The erasure has been very carefully done and a casual glance 
at the document would not reveal, it, for the letters have been 
removed without removing much of the surface of the paper. 
The most obvious erasure is at the end of the document -and 
possibly this was the only one to which attention was drawn 
in the lower Court. A more careful examination of the ducu- 
ment has now revealed the further erasures and Mr. T. M. 
Krishnaswami Aiyar for the appellant says that with the aid 
of a magnifying glass he is able to make out some 
of the words which had been erased and that those words 
show that there was a provision in the document whereby the 
ist defendant was only to get four velis of land. It is per- 
haps unfortunate that an issue as to the alteration of this 
document was not specifically framed, but it couid not very 
well have been framed until the oral evidence had been begun, 
and it can hardly be said that the defendants have been pre- 
judiced by the omission, for the fact of erasure was alleged 
at the earliest opportunity and the defendants’ witnesses were 
cross-examined on the point. The document is not a register- 
ed document and ordinarily when a party relies upon a docu- 
ment which has obviously been alteyed by erasure or inter- 
lineation, etc.,-1t is incumbent on him to explain how it occurred. 
The suggestion now made is that these erasures have some- 
how been inserted since the document was filed in this suit ; 
but no explanation is attempted as to how this has been done 
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and certainly the appearance cf the document does not support 
the allegation. It is also argued that assuming the erasures 
to have been made as now alleged, the language of the Cocu- 
ment is inconsistent for the following reasons :_In para- 
graph 2 we have the following recital “ We have this day 
presented a petition in Court requesting to deliver to you alone 
the documents, etc., which, according to law we have to get 
back from the roth defendant and to transfer to you alone 
the properties from the said peson, and we have appointed 
you for the purpose.” ‘In paragraph 3 it is alleged that the 
words “and one veli of land ” should be inserted after the 
words “ Rupees one thousand.” ‘These two paragraphs con- 
template the execution of the decree by the rst defendant in 
which case he was to get possession and obtain a transfer from 
the roth defendant, the mortgagee, within four months there- 
after he was to give the mortgagors Rs. 1,000 and one veli 
of land; paragraph 4 deals with the alternative case, viz., that 
if the mortgagors executed the decree and obtained delivery, 
they should execute a sale deed in respect of four velis in 
favour of the 1st defendant ; and the Rs. 1,000 to be paid 
to them was included in the sale price. It is argued that 
there would have been a provision in paragraph 2 in respect of 
the one veli, that a transfer deed should be executed by the 
ist defendant to the mortgagors and as we find no such provi- 
sion there has been no erasure as suggested. It must, how- 
ever, be remembered that the mortgagors had paid the mort- 
gage amount and were still the owners of the mortgage pro- 
perty and, consequently, there was no necessity for a sale 
deed transferring to them a portion of their own land. ‘The 
Ist defendant was merely to be the person appointed by the 
mortgagors to take delivery on their behalf. If he did so, 
he obtained possession and had merely to deliver up one veli 
to_the original owners, no transfer deed being necessary as 
there was no transfer of title. This argument, therefore, 
that the document would be inconsistent, if the words said to 
be contained therein and crased had really been there fails. 


It is then contended by the defendants that, inasmuch as 
the plaintiff seeks to recover this one veli of land and alleges 
fraud on the part of the defendants, it is incumbent on him to 
prove this fraud conclusively. The plaintiff does not, how 


ever, rely on this document but merely on an agreement be- 
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tween the mortgagors and the ist defendant and points out 


that Ex. I, the documentary evidence adduced to prove this 
agretment is defective by reason of the erasures. It is fur- 
ther argued this document, Ex. I, has frequently been produced 
in Court on former occasions and no objection has been taken 
by the plaintiff until now. It was, no doubt, filed in the pro- 
ceedings prior to the passing of the final decree and afterwards 
in claim proceedings and in a criminal case as to possession. 
This latter was as late as 4916, and the translation of the 
document appears in the printed papers in Criminal Revision 
Case No. 342 of 1916 against the order in the possession 
case. There it is in, the same form as it is now, but is rightly 
pointed out by the appellant’s vakil that in none of those pro- 
ceedings were the actual terms of the agreement in dispute 
and that it was not necessary for the purposes of those pro- 
ceedings for the plaintiff to examine the document carefully. 
As I remarked before, the erasures are not so obvious as to be 
observed at a casual glance and, consequently, it is impossible 
to attach very much importance to the fact that objection was 
not taken in the earlier proceedings. This suit was filed early in 
1917 which was shortly after the criminal revision case was 
disposed of in May, 1916. It appears to me that the plaintiff 
has established the fact of these alterations in the document 
and, consequently, its value as evidencing the terms of the 
agreement is very seriously discounted. Against this evidence 
we have Exs. L and L (1) and M and the evidence of the 
mortgagor as P. W. 2, and this evidence is preferable to the 
mutilated document and I would, therefore, hold that the 
agreement was in respect of only four velis of land, and not 
five as contended for by the defendants. 


It is then suggested that, inasmuch as the defendants ob- 
tained possession through the decree, that decree is binding 
on the plaintiff ; but it is evident that the 1st defendant only 
obtained possession by being a person appointed by the mort- 
gagors to take delivery and, consequently, title to the land 
would not pass to him thereby. 


It is also argued that the present suit is barred by limita- 
tion on the ground that the present prayer, is, in effect, a prayer 
fo enforce specific performance of the agreement ; but, inas- 
much as the mortgagor did actually obtain delivery of the 
mortgage property and was in possession after the decree 
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thereby obtaining what was due to him under the agreement, 
this cannot be deemed to be a suit to enforce this agreement 
but is a suit to recover land to which he is entitled and of which 
he has been dispossessed. In that view, which I accept, the 
suit is within time. 


I would, therefore, allow the appeal in part and give 
plaintif a decree for the recovery of one veli of land out of 
the five velis mortgaged and order the parties to pay and 
recelve proportionate costs. n 


It follows that Appeal No. 329 of 1920 must be dismissed 
with costs. 


Venkatasubba Rao,J.:— This appeal raises two questions: 
first, a question of law, which refers to the entire subject- 
matter of the suit ; and secondly, a question of fact, which has 
a bearing only upon a portion of that subject-matter. 


The point of law to be determined is, whether the final 
decree passed by the Subordinate Judge of Kumbakonam, dated 
the 25th of January, 1913, inO. P. No. 15 of 1903 is a nullity, 
for the reason that previous to the date of that decree, in 
virtue of a Government Notification, dated the 24th August, 
1907, the Kumbakonam Sub-Court had ceased to have jurisdic- 
tion over certain tracts within the limits of which the suit pro- 
perties are situated. The learned Subordinate Judge has 
decided the question in favour of the plaintiff holding that the 
decree is void as it was passed without jurisdiction, but he 
gave findings adverse to the plaintiff on the other issues raised 
and dismissed his suit. In my view the lower Court’s judgment 
can be supported on the ground that the decree is not a nullity 
and it is therefore unnecessary to deal with the other points 
adverted to in the judgment of the learned Subordinate Judge. 


His Lordship then states the facts. 

I shall now state the point of law raised. The Subordi- 
nate Judge’s Court of Kumbakonam had jurisdiction to try 
O. S. No. 15 of 1908 when it was filed in his Court. But the 
notification referred to already was passed on the 24th August, 
1907 and runs thus :— “It is also hereby directed that the 
Subordinate Judge's Court of Kumbakonam shall after the said 
date (2nd September, 1907) cause to have and exercise Juris- 
diction over the Munsifis of Valangiman, Mayavaram and 
Shiyali and shall continue to haye and exercise jurisdiction over 
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the Kumbakonam Munsifi only. It is urged on behalf of 
Chokkalinga Pillai that the final decree passed by the Kumba- 
konm Sub-Court is not valid as that Court ceased to have 
jurisdiction over the mortgaged properties, and next it is said, 
the final decree and ak that followed upon it being therefore 
of no effect the plaintiff is entitled to ignore the whol: proceed- 
ings and recover from Chokkalinga Mudali the properties. 


On the question as to whether the old Court of the Sub- 
ordinate Judge of Kumbakomam or the new Court of the Sub- 
ordinate Judge of Mayavaram had jurisdiction to pass the 
final decree long argument was addressed tous. But I refrain 
from expressing any opinion on it as in my view it is immaterial 
which of the two Courts had jurisdiction to deal with the fur. 
ther proceedings in O. S. No. 15 of 1903 which included the 
passing of a final decree in it. The question that has been 
raised is a very important one and the law upon it is uncertain. 
Whatever may be the right view, so long as there remains any 
doubt in regard to the Court having jurisdiction, great incon- 
venience and in many cases grave injustice 1s bound to result, 
and it is very essential that at an early date the legislature 
should enact clearly which Court in such circumstances has 
jurisdiction to proceed with the suit. 


I am disposed to base my judgment/on the ground. that 
there has been a waiver of the plea of want of jurisdiction. It 
was open to the parties to waive objection regarding want of 
territorial jurisdiction and in this case not only did the mort- 
gapors waive the objection, but as will appear from mv state- 
ment of the facts they themselves invoked jurisdiction of the 
Kumbakonam Sub-Court and it is not therefore open to the 
plaintiff Chokkalinga Pillai to impeach the decree on the 
ground of want of jurisdiction. The principle underlying 
S. 21 of the Civil Procedure Code is that the plea of want of 
territorial jurisdiction may be waived. ‘This section enacts an 
exception to the general rule that parties by mutual consent 
cannot confer upon a Court jurisdiction where it has not, the 
exception enacted being that when the question 1s one of terri- 
torial jurisdiction the plea may be waived. 5S. 21 runs 
thus :_ 


“ No objection as to the place of suing shall be allowed 
by any appellate or revisional Court unless such objection was 
taken inthe Court of first instance at the earliest possible 
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opportunity and in all cases where issues are settled at or be- 
fore such settlement and unless there has been a consequent 
failure of justice.” 


Under the section, objection will not be allowed untess it 
was taken at the earliest possible opportunity and unless there 
has been a failure of justice. The section in terms no doubt 
does not apply, because it refers to the disallowing of the 
objection by an appellate or revisional Court. But the princi- 
ple is of general application and if in appeal or revision the 
decree cannot be impeached it is equally reasonable that in a 
collateral proceeding it should not be allowed to be attacked. 
I respectfully adopt the statement of the law contained in 
Zamindar of Ettiyapuram y. Chidambaram Chetty (6) to the 
effect that the principle underlying S. 21 is that the objection to 
territorial jurisdiction is cured not merely for the purpose of the 
appellate and revisional Court but cured entirely and for all 
purposes. In my opinion again, this section applies when 
there is want of jurisdiction not merely at the institution of the 
suit but at any stage during the progress of it. It is difficult 
to believe that a more stringent rule was intended to be ap- 
plied to cases where there has occurred a cessation of jurisdic- 
tion than to those where there has been initial absence of 
jurisdiction. 

There is another aspect of the case which should not be 
overlooked. The foundation of the plaintiff’s title is the 
preliminary decree. But if his argument that the Sub-Court 
of Kumbakonam lost jurisdiction subsequent to the notification 
is correct, the preliminary decree based as it was on a finding 
submitted by that very Court would be itself ineffectual and the 
plaintiff would thus be out of Court. 


On the point of law, therefore, that this appeal raised, | 
concur with the finding of my learned brother. 


Los y Appeal allowed in part. 


6. (1920) I L R 43 M 679: 39 M LJ 203 (F B). 
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IN THE HicH Court oF Jupicature ar MADRAS. 
° PRESENT MR. JUSTICE WALLACE. 


K. V. Ramachari Petitioner* 1 C. R. P. 


Nos. 86 and 87 and respondent 
in C. R. P. No. 116 of 1924 


(Petitioner — ist Defendant and 
, Petitioner respectively ) 


v. ° 
K. V. Krishnamachari and another Respondents in C. R. 
P. Nos. 86 and 87 and petition- 
ers in C. R. P. No. 116 of 1924. 


Civil Procedure Code—O. 11, R. 14—Inspection of adversary s documents— 
Order permitting—Propriety—Conditions—Notice to opposite party—Necessity— 
Partnershtp—Declaration of right as partner and taking of partnership accounts— 
Suit for—Inspection by plaintiff of alleged partnership accounts—Order permit- 
ting, before commencement of trial—Inspection by employee in defendants firm 
who had been won over by plaintif—Reviston—Interlocutory orders of Court 
below—Interference with—Conditions. 


Inspection by a party of his adversa:y’s documents is not a matter of 
routine, but is to be permitted or refused only after a judicial decision not only 
as to the right to inspection itself, but with reference also to the stage of the 
case at which such right is to be permitted ; and the right must be exercised so 
as to result in as little harm as possible to parties who are entitled to have the 
protection of the Court in carrying on their lawful pursuits. 


In a suit in which the two main contentions were (1) whether plaintiff was 
really a partner in yst defendant’s firm and trade, and (2) whether he was 
therefore entitled to a taking of the partnership accounts, the defendant filed 
various lists of documents and produced various documents with an affidavit 
praying that the Court should no allow inspection of any document by plaintiff 
without specific orders and without notice to him. 


Before the trial of the suit had begun, the Court made an order, without 
Notice to the defendant, allowing the plaintiff to inspect a number of documents 
produced by the defendant. 


Held, in revision against the order of the Court below, that plaintiff could 
not be allowed, unless and until he had established that he was a partner, to 
inspect any documents which did not bear on the question of partnership, and 
that as regards documents which did bear upon it the Court below must hear 
the defendant’s objections before it passed its order. 


Following on the order referred to above, the Court below passed a further 


order permitting M, who had obtained a power of attorney from plaintiff, to 
inspect all the defendant’s documents, 


*C. R. P. Nos. 86, 87 and 116 of 1924. 4th April, 1924. 
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M was employed in the defendants firm for at least 20 years, writing up 
and keeping the firm’s accounts; he had left defendant’s service and ,severted 
to plaintifPs side in the dispute between plaintiff and defendant ; and he actively 
supported plaintiff and was ill-disposed towards defendant. M was employed 
by the plaintiff for the purposes of inspection because of his exclusive and inti- 
Mate acquaintance with the firm’s business. 


Held, in revision against the said order, that unless and until plaintiff estab- 
lished his plea of partnership, inspection on his behalf by M could not be per- 
mitted and that such inspection as the lower Court permitted must be by some 

e 


one else. á 


There would be no objection to an inspection by M after the plaintif establish- 
ed his plea of partnership. 


Interference by the High Court in revision with the proceedings of a lower 


Court during the pendency of a suit are to be deprecated unless strong reasons 
are made good. 


Interference in, the present case was based partly on the ground that the 
lower Court had not properly understood the provisions of O. 11, R. 14, Civil 
Procedure Code, and partly on the giound that the result of the orders of the 
Court below might be wholly unnecessary and irremediable damage to the de- 
fendant’s business interests. 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to re- 
vise the orders of the Court of the Second Additional Sub- 
ordinate Judge of Madura, dated 1st December, 1923, 2nd 
November, 1923 and rst December, 1923, and made in I. A. 
No. 238 of 1923 in O. S. No. 8 of 1923, plaintiffs’ memo., 
dated 24th October, 1923 and the said I. A. No. 238 of 1923 
in O. S. No. 8 of 1923 respectively. 


A. Krishnaswamt Aiyar and T. M. Ramaswami Aiyar for 
petitioner. 


K. Rajah Atyar and V. Ramaswami Atyar for respondents. 
The Court delivered the following 


JUDGMENT :__First defendant in O. S. No. 8 of 1923 on 
the file of the Second Additional Subordinate Judge's 
Court, Madura, has put in two revision petitions 
Nos. 86 and 87 of 1924 asking for revision of 
two interlocutory orders of the Subordinate Judge 
with reference to inspection of his documents by plaintiff. 
Interference by this Court with the proceedings of a lower 
Court during the pendency of a suit is to be deprecated unless 
strong reasons are made good, but in the present case I think 
that the revisional powers of this Court must be exercised, 


Ramachari 
v. 
Krishnama- 
chari. 


Ramachari 
v, 
Krishnama- 
chari. 


462 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVI. 


partly on the ground that the lower Court has not properly 
understood the provisions of O. 11, R. 14, of the Civil Proce- 
dure Code, and partly on the ground thatthe result of 
its orders may be wholly unnecessary and irremediable damage 
to 1st defendant’s business interests. 


There are two main contentions in the suit__(a@) that plain- 
tif is really a partner in 1st defendant’s firm and trade, (2) that 
plaintiff is therefore entitled tq a taking of the partnership ac- 
counts. In his written statement 1st defendant referred, with- 
out giving particulars, to a number of documents on which he 
proposed to rely. Later on he filed various lists of them +t 
various times and produced about 1,400 documents and put in 
a final afidavit of documents on 20th September, 1923, in 
which he prayed the Court that it should not allow inspection 
of any document by plaintif without specific orders and without 
notice to him. On 24th October, 1923, plaintiff, without fl- 
ing any afhdavit, put in a memo. asking for inspection of all 
documents filed in Court by defendant and followed that up 
on Ist November, 1923 by an afhdavit in which he requested 
that one Mannar Aiyar be permitted to inspect on his behalf. 
On that the lower Court on 2nd November, 1923 passed the 
first order now under revision, permitting plaintiff to inspect 
212 documents, but refusing to allow Mannar Aiyar to inspect 
as he was not a power-of-attorney agent for plaintiff. 


I cannot assent to the proposition that, when a party was 
produced in Court under O. 11, R. 14, documents in his posses- 
sion but has urged that inspection should not be allowed before 
hearing his objections, the Court has a right to ignore that 
protest and the other party has a legal right to inspect all docu- 
ments relating to all issues and to all stages of the trial of the 
suit, i. e., that the mere production by one party gives an im- 
mediate and indefeasible right of inspection to the other. T 
do not read O. 11, R. 14, as justifying any such conclusion. As 
the Court was proceeding according to the usual practice in the 
moffussil, to allow inspection in Court under O. 11, R. 14, and 
not under R. 15, I hold it was bound to consider Ist defendant’s 
objections to inspection and especially bound to consider whe- 
ther plaintiff was entitled to inspect all these documents at that 
stage of the case, viz., before trial had begun. As pointed out 
above, the first point to be decided in the case is whether plair- 
tiff is or was a partner in Ist defendant’s trade. Until that 
is decided, in plaintiff's favour, obviously plaintiff has no right 
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whatever to be allowed to inspect the trade accounts, apart 
from those which bear on the question of partnership. The 
Court has no right to assume that plaintiff 1s a partner, and, if 
it must hold that he is not unless and until he proves that he 
is, clearly it is unjustified in law in allowing a stranger, merely 
on the allegation that he is a partner, permission to inspect all 
the trade accounts of ist defendant. The conduct of business 
would be impossible under such conditions and the Court has 
clearly lent itself to a course which is wholly opposed to public 
policy, and it is therefore necessary for this Court to interfere. 

On this part ofthe case then, viz., on C. R. P. No. 87 of 
1924, the proper order is that plaintiff cannot be allowed, un- 
less and until he has established that he is a partner, to inspect 
any documents which do not bear on this question of partner- 
ship, and that as regards documents which do bear on it the 
lower Court must hear 1st defendant’s objections before it 
passed its order. If and when plaintiff has established his 
partnership, then the lower Court will similarly consider if 
plaintiff is entitled to inspect the remaining documents. I 
reverse the order under revision in C. R. P. No. 87 of 1924 
and order accordingly. 


In C. R. P. No. 86 of 1924 the lower Court has still fur- 
ther wandered from what I regard as the first principles of 
public policy. Following on its order of znd November, 1923, 
it passed a further order on 1st December, 1923 permitting 
Mannar Aiyar to inspect all 1st defendant’s documents 
(Mannar Aiyar having by then obtained a power of attornev 
from plaintiff), provided plaintiff undertook not to examine 
Mannar Aiyar as a witness. Plaintiff in his turn has filed 
C. R. P. No. 116 of 1924 against thé imposition of this condi- 
tion. Now without going into the details of affidavits on the 
relations of 1st defendant and Mannar Atyar, the following 
points are clear :— (a) this Mannar Alyar was employed in 
1st defendant’s firm for at least 20 years from 1898 to 1918, 
writing up and keeping the firm’s accounts ; (b) he left 1st 
defendant’s service in 1918 and reverted to plaintiff's side in 
the dispute between the plaintiff and 1st defendant 
and ‘is now actively supporting plaintif under cir- 
cumstances which indicate that he personally ill disposed to- 
wards 1st defendant ; and (c) that plaintiff wants Mannar 
Aiyar to inspect the accounts and Mannar Aiyar himself wants 
to inspect them because he already knows the firm's business so 
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thoroughly that he will be able to detect if there has been any 
tampering with the accounts. 


As supra, the Court is for the present to assume that plain- 
tiff is an outsider to the firm, who has been able to gain over 
to his side a disgruntled former employee of 1st defendant and 
has given him a power of attorney for the express purpose of 
setting him to a roving inspection of Ist defendant's accounts 
and this is what the lower Court is permitting him to do. Such 
a course seems to me in the Ifighest degree objectionable and 
contrary to public policy. That any outsider by mere allega- 
tions ina plaint should be able to obtain from a Court the 
power of inspection of all firm’s books by a former employee 
of the firm who knows the firm’s business for over 20 years 
and who is employed by the plaintiff for the purpose of that 
inspection, not because of his skill as accountant and auditor, 
but because of his exclusive and intimate acquaintance with all 
the firm’s business, is a position that cannot be defended, and to 
permit it would be to put an end altogether to any privacy and 
confidential dealings in business. 


The various rulings of English Courts which have been 
cited to me clearly establish the proposition that a Court can 
and must exercise discretion as to whom it is going to permit 
to conduct such an inspection and the case in Enamul Huq v. 
Ekramul Huq (1) is to the same effect. The absence ofa 
power of attorney (as in that case) does not alter the personal. 
ity of the proposed inspecting agent. I am strongly of opinior 
that, until and unless plaintiff establishes that he ts a partner 
of the firm, Mannar Aiyar is, from his previous connection with 
the firm, a wholly undesirable person to allow to inspect the ac- 
counts for plaintiff. If, however, plaintiff establishes that he 
is and was a partner, then as such partner he is entitled to the 
fullest scrutiny and knowledge of the firm’s accounts and 
affairs, and the objection to an inspection of all the firm’s 
books on his behalf by Mannar Aiyar, who would then in his 
connection with the firm have been servant of plaintiff as much 
as of 1st defendant, would disappear. 


I must therefore reverse the order under revision in C. R. 
P. No. 86 of 1924 also and order that unless and until plaintiff 
establishes his plea of partnership, inspection on his behalf by 











1. (1897) ILR 25 C 294, 
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Mannar Atyar cannot be permitted and such inspection as the 
lower Court permits must be by some one else. 


First defendant will get his costs on both these petitions. 
C. R. P. No. 116 of 1924 is dismissed with costs, Rs 50 being 
allowed for printing. 


I must impress on the lower Court that such a privilege as 
Inspection by a party of his adversary’s documents is not a mat- 
ter of routine, but is to be permitted or refused only after a 
judicial decision not only as to the right to inspection itself, but 
with reference also to the stage of the case at which such right 
is to be permitted, and that it is to be exercised so as to result 
in as little harm as possible to parties who are entitled to have 
the protection of the Court in carrying on their lawful pursuits. 


A.S. V. Order reversed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. VICTOR Murray Courrs TROTTER, 
Chief Justice AND MR. JUSTICE RAMESAM. 
Movva Subbarao (late a minor, but now a major, 
vide Order, dated 4th February, 1924, 


on C. M. P. No. 403 of 1924) A ppellant* (Plaintif ) 
v. 
Movva Ademma and others Respondents (Defendants 


Nos. I, 2, 5, 6, 8, 9, 19, 21, 22, 
24, 29, 30, 31 and legal repre- 
sentatives of deceased 24th 
defendant). 


Hindu Law—Joint family—Father—Gift by—Validity against son—Condıtion 
—Gift to wife or to mother—Gift to daughter—Distinction. 


There is no warrant for the proposition that a member of a joint Hindu 
family can make a gift of the joint family property if the property gifted does 
not exceed what he would obtain for his share on partition. That fact only 
furnishes a maximum limit, and the Court has to be satisfied that the gift is 
otherwise reasonable. 


As regards its validity a gift of joint family property by a father to his 
widow or to his mother stands on a different footing from a gift by him to his 
daughter, 
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Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 103 of 1917. 


V Ramadoss and V Krishna Mohan for appellant. 


A. Krishnaswami Aiyar, P. Somasundaram and K. Kames- 
wara Rao for respondents. 


The Court delivered the following 


JUDGMENTS :__Ramesam, J. :__This appeal arises out of 
suit by the plaintiff to establigh his adoption, to set aside cer- 
tain alienations made by or on behalf of his adoptive father 
and to recover the family properties. 


Plaintift was adopted by Movva Sankariah in 1911. He 
left the adoptive father’s house in 1913. Sankariah suffered 
trom dropsy in 1916 and 1917 and died on 23rd July, 1917. 
The ist defendant 1s Sankariah’s widow, the 2nd defendant is 
his mother and the other respondents are other alienees. The 
Subordinate Judge gave a partial decree to the plaintiff. The 
plaintiff appeals as to the rest of the properties. 


The first point argued for him is that Sankariah was 
insane from 1913 up to his death. It may be taken that he 
was insane from December, 1gr1o till the end of 1911 
(D. W 16) with perhaps occasional lucid intervals and even 
up to May, 1912 (D. W. 30). Not only there is no reliable 
evidence to show that he was insane in 1913, 1914 and I91§ 
but there is overwhelming documentary evidence from which it 
can be inferred that he was not insane__several of these being 
registered documents and it must be presumed that the regis- 
tering officers were satisfied that he was in a proper state of 
mind. It follows that the documents executed by Sankariah 
cannot be attacked on this ground. Seeing that plaintiff's 
natural father is not a stranger but cousin of Sankariah, it is 
not likely that he would allow so many transactions effected in 
the name of Sankariah to remain unchallenged, if he was 
really insane. 


The next point argued for the appellant is the alienation 
under Ex. LXIIT (dated 26th February, 1915 )in favour of the 
21st defendant. The larger part of the consideration 
(Rs. 1,375) was for discharging prior debts and only 
Rs. 260__12__6 represented the cash paid before the Sub- 
Registrar. The debts were evidenced by Exs. 86, 63-A, I11, 
102, 82, ro2-A. Excepting Ex. 111, these documents could 
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not be attacked by the appellant. Ex. 111 was executed on 
12th September, 1911, when there is a suspicion that he was of 
unsound mind. But it was in renewal of a prior genuine pro- 
missory note and Sankariah himself made payments towards it 
In 1914 and 1915 and his agent made a payment in 1916. The 
only inference is that the document was perfectly valid and 
binding and probably on the date of the Ex. 111, he was in 
one of his lucid intervals. 


The next point argued relgtes to the 5th defendant. This 
does not relate to an alienation by Sankariah but to a recogni- 
tion by him that certain properties standing in, his name really 
belonged to the 4th defendant. The history of the tran- 
sactions connected with it begins in 1869. The motive for 
the benami and the fact of benami have been so completely 
proved that the appellant’s Vakil could scarcely meet the rea- 
sons given by the learned Subordinate Judge in paragraphs 60- 
68 of his judgment. 

The appeal fails and is dismissed with costs, proportionate 
to the interest of each respondent__printed papers will 
be separate for each. 


There is a Memorandum of Objections by the rst and 2nd 
defendants. Sankariah executed a deed of gift in her favour 
on 14th February, 1914 (Ex. XLV) for 10 acres and 63 cents. 
Of this she sold 5 acres and 16 cents to the 24th defendant 
(under Ex. LI) and to this extent the gift is upheld by 
the Subordinate Judge as reasonable. The Memorandum of 
Objections relates to the balance. The learned Vakil for the 
Ist respondent relies on Arunachala Pillai v. Sampurna Tha- 
chi (1) and Ramkishore Kedarnath v. Jainarayan Ramrach- 
pal (2). 

No doubt it is settled law that a reasonable gift to a 
daughter by a father of joint family property will be upheld, 
Anivillah Sundararamayya v. Cherla Seethamma (3) ; Appan 
Patrachariar v. Srinivasachariar (4); Sundararamayya_ v. 
Seethamma (3). But in this case the 1st and 2nd defendants 
being widow and mother of Sankariah stand on a different 
footing. It is certainly open to Sankariah to make reasonable 
arrangements for their maintenance after his death. The gift 
to 2nd defendant is only of 2 acres and 99 cents. There is 
1, (1907) 27 ML J 485. 2. (1913) IL R 40 C 966 (P C). 

3. (1911) ILR 35 M 628:21 ML J 695. 4. (1917) 32 MLJ 364. 
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no reason why the gift to 1st defendant should be more than 
ç acres and 16 cents. I do not think there is any warrant for 
the proposition that a member of a joint family can make a gift 
of the joint family property if it does not exceed what he would 
obtain for his share on partition. The cases relied on by the 
respondent do not establish such a proposition. The cases 
only show that that fact furnishes a maximum limit and we 
have to be satisfied that it is otherwise reasonable. ‘To say 
that he might have insisted on #n immediate partition and might 
have given away the whole of his share seems to me fallacious 
reasoning. If he so enters into a partition, he has not got 
the further chance of getting the other properties by surv:vor- 
ship. Ifa gift of a property equal to his share is upheld, we 
have this strange anomaly, viz., that, while giving away all 
his share, he continues a member of the joint family in respect 
of the rest of the property. Does he possess a share in it ? 
Can he again alienate his share in it by a gift? In this case 
the consideration for the sale deed by 1st defendant in favour 
of 24th defendant (Rs. 5,000) was deposited in Court in pur- 
suance of a decree for specific performance and presumably 
she has got all the money and keeps it and I don’t see any rea- 
son to sympathise with her position. I would uphold the judg- 
ment of the Subordinate Judge as proper and equitable in all 
the circumstances of the case. 


As the 1st defendant and plaintiff have succeeded half 
and half, there is no reason to disturb the order of the Sub- 
ordinate Judge as to costs though, otherwise, the reason given 
by him for disallowing defendants costs are not satisfactory. [I 
would dismiss the Memorandum of Objections of 1st and 2nd 
defendants with costs. The Memorandum of Objections of 
respondents 3, 5, and 6 must be allowed with costs. 


The Chief Justice :_I agree. 
A. S. V. Appeal dismissed. 
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IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :_MkR. JUSTICE KRISHNAN. 


Areti Subbayya Appellant* (Defendant) 
v. 
Sree Raja Venkataramiah Apparao 
Bahadur Zamindar Garu and 
another Respondents (Plaintiffs 2 & 3) 


Madras Estates Land Act, S. 163 (2)—Mesne profits—Waste land usually 
submerged in water—If ryoli land—Civil Court—Jurisdiction. 


In the case of waste land in an estate, which used to be usually submerged in 
water in the rainy season and not under cultivation at all, S. 163 of the Madras 
Estates Land Act does, not apply and the Civil Courts have jurisdiction to grant 
mesne profits. The fact that such land can at times be cultivated with labour 
and expenditure of money does not make it ryoti land within the meaning of the 
Act. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore in A. S. No. 388 of 
1920, preferred against the decree of the Court of the Princi- 
pal District Munsif of Tanuku in O. S. No. 371 of 1916. 


K. Kamanna for appellant. 
T. Ramachandra Rao for respondent. 
The Court delivered the following 


JUDGMENT :—_In this case the point taken before me is 
that Civil Courts have no jurisdiction to grant mesne profits 
in the way the lower Courts have done as the plaintiff is en- 
titled only to such profits as can be claimed under cl. 2 
of S. 163 of the Madras Estates Land Act under which mesne 
profits have to be ascertained by the Collector under S. 45, 
and reliance is placed upon the ruling in Kotikalapud: 
Kattayya v. Sree Rajah Venkataramayya Row Bahadur (1). 
If the land in question were ryoti land the argument may be 
sound, but the finding of both the lower Courts is that this 
land is not ryoti land because it is not ordinarily cultivable. 
The learned appellate Judge says that it is a sort of waste land 
usually submerged in water in the rainy season and not under 


cultivation at all. On that finding S. 163 will not apply and 





*S. A. No. 1105 of 19231. 19th February, 1924. 
1. (1920) 39 ML J 571. 
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there will be no ground for objecting to the Civil Courts as- 
certaining the mesne profits due. It is, however, contended 
before me that as the land has been actually cultivated by the 
appellant for some years, it must be taken to be cultivable 
land, being in a zamindari estate, it must be treated as a ryoti 
land and the finding to the contrary by the District Judge 
should not be accepted. Ryoti land is defined in the Estates 
Land Act as meaning cultivable land in an estate other than 
private land but does not include tank beds, thrashing floors, 
etc. It certainly does not include waste land where no cultiva- 
tion is ordinarily carried on. In S. 6, cl. 4, waste land and 
grazing land are treated as lands in which a person cannot get 
permanent rights of occupancy. This has been pointed out 
by the learned Judges in Rajah of Venkatagiri v. Ayyappa 
Reddi (2) their observations are found at pages 740 anG 
741. When the definition of ryoti land speaks of cultivable 
land, it seems to me that it means land that is ordinarily and 
usually cultivated and does not refer to waste land though 
even waste land can at times be cultivated with labour and ex- 
penditure of money. I think that the finding of the lower 
Court that this land is not ryoti land is correct. 


The second appeal fails and 1s dismissed with costs. 
tov Second Appeal dismissed. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA RAO. 


The Public Prosecutor Appellant* 
v. 
Varadarajulu Naidu Accused (in S. T. R. No. 67 


of 1923 on the file of the 
Second Class Bench Court, 
Salem). 


Madras District Municipalities Act of 1920—S. 182—Powers of Municipal 
Council under—Wall not built upon public street—Removal of—Order fon—— 
Validity=Land encroached upon once a street, but accused in possession thereof 
for over statutory period—Removal of encroachment in such a case —Order for— 
Validity—Duestinction—A ccused’s right in such a case—Law under Act IV of 
1884 and under Act of 1920—Dtstinction. 


2. (1913) IL R 38 M 738 25 ML J 578. 
*Cr Appeal No. 1032 of 1923. 2oth March, 1924. 
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The Chairman of a Municipal Council cannot under S. 182 of the District 
Municipalities Act of 1920, call upon the owner or occupier of any premises to 
remove a wall not built upon any part of a public street, and on his failing to 
do so get him convicted under S. 313 of the Act. The law is not that the 
Municipal Council can do this and that the relief to which the accused would 
be entitled is compensation mentioned in S. 182. 


Where the wall constitutes an encroachment, but it is proved that the ac- 
cused has been in possession of that part of the street which was encroached upon 
for over the statutory period, the Municipality will be justified in calling upon 
him to remove it, and he is bound to obey the order. Only in such a case he will 
be entitled to a reasonable compensation from the Municipal Council. Under 
the Act of 1920 if it is proved that the péttion on which the encroachment exists 
was once a street the right of the Municipality follows as a necessary result. 

38 M. 456, a decision on S. 168 of the repealed Act IV of 1884 is no 
authority on cases falling to be decided under the new Act. 


Semble 38 M. 456 is not reconcilable with 38 M. 6. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Court of the Second Class Bench Magistrate of Salem in 
S. T. R. No. 67 of 1923 on his file. 


The Public Prosecutor for the Crown. 
T. M. Krishnaswami Atyar for V Ganapathi Atyar 
for accused. 


The Court delivered the following 


JUDGMENT :__This is an appeal by the Public Prosecutor 
against an order of acquittal made in the following circumstan- 
ces :__The accused-respondent was directed under S. 182 
of the Madras District Municipalittes Act, 1920, by the Chair- 
man of the Salem Municipal Council to remove an encroach- 
ment, it having been alleged that a compound-wall built by the 
accused in front of his house encroached upon a public street. 
The accused refused to comply with the order on the ground 
that there was no encroachment and thereupon he was prose- 
cuted under S. 313 by the Municipal Council for having failed 
to comply with the requisition lawfully made in pursuance of 
the provisions of the Act. The accused was tried by a Bench 
of Magistrates and they found that the wall was not built 
upon a part of the public street, that the portion occupied by 
the wall never formed a part of the street and that therefore 
there was no encroachment. On this finding of fact the order 
of acquittal was clearly justified. It is, however, faintly sug- 
gested by the learned Public Prosecutor that S. 182 gives the 
Municipal Council power of compulsory acquisition, that is to 
say, that although the wall in question was not built upon any 
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part of a public street still the Municipality could call upon 
the accused to remove the wall and on his failing to do so get 
him éonvicted and that the relief to which the accused would 
be entitled is compensation mentioned in the section. 


S. 182, so far as it is relevant for the present purpose, is 
as follows -— 


“i. The Chairman may by notice require the owner of any premises to 


remove or alter any projection, encroachment or obstruction situated against 


in front of such premises and in or over any street.” 
e 
If the owner....... of the premises proves that any such projectio:, 


encroachment or obstruction has existed for a period sufficient under the Law of 
Limitation to give any person a prescriptive title thereto or the 
Municipal Council shall make reasonable compensation to every person who 
suffers damage by the removal or alteration of the same.” 


It is quite obvious that the object of the section is not 
to empower the Municipality to compulsorily acquire a private 
property but its scope is limited to authorising the Municipat 
body in public interest to cause obstructions and encroachments 
to be removed. 


I have no hesitation in rejecting the argument as utterly 
untenable. Indeed, the learned Public Prosecutor was quite 
conscious of the weakness of his contention, and merely: desired 
to have a ruling upon the point. 


There is however another portion of the judgment of the 
Magistrates which calls for more serious consideration. 1 
have said that they gave a finding that no part of the wall was 
built upon any portion of the public street. The Magistrates, 
however, proceeded to say that if the wall constituted an en- 
croachment, the accused has been in possession of that part of 
the street which was encroached upon for over the statutory 
period and that therefore the action of the Municipality was 
not justified. 


In this the Magistrates were clearly wrong. The deci- 
sion is in the teeth of the express words of the section which 
enacts that if the owner succeeds in proving that the encroach- 
ment has existed for a period sufficient under the Law of fimi- 
tation to give him a prescriptive title thereto, he is all the 
same bound to comply with that order, but in that event he 
will be entitled to a reasonable compensation from the 
Municipal Council. 
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Mr. T. M. Krishnaswami Aiyar, the learned Vaki! for 
the accused, relied upon the Chairman, Municipal Cannal, 
Srirangam v. Subba Pandithar (1). The learned Judge held 
in it that if the owner acquired title by adverse possession to 
the site occupied by the encroachment or obstruction, the whole 
of such space ceases to be a street and what was originally un 
encroachment can no longer be described as such and that 
therefore the Municipality will not be justified in requiring 
its removal. But it must be rerfhembered that this is a decision 
on S. 168 of the repealed Act IV of 1884. It runs thus :— 


“ry, The Municipal Council may cause any projection, encroachment or 
obstruction made against or in front of any building or land in any public 
street to be removed or altered as they think fit. 

“2. The Municipal Council shall give notice of such intended removal or 
alteration to the owner o1 occupier of the building or land against or in front 
of which such projection, encroachment or obstruction has been made thirty days 
before such alteration or removal is begun. 

“3. Jf such projection, encroachment or obstruction shall have been law- 
fully made the Municipal Council shall make reasonable compensation to every 
person who suffers damage by such removal or alteration.” 


Whatever doubts may be entertained in regard to the old 
section they have been removed by the very clear and express 
language of the section in the new Act. For the purposes of 
the present section what is once an encroachment or an obstruc- 
tion always remains so. If it is proved that the portion on 
which the encroachment exists was once a street the right of 
the Municipality follows as a necessary result. I am therefore 
of the opinion that The Chairman, Municipal Council, Sri- 
rangam v. Subba Pandithar (1) is not an authority that bears 
on the present question. The learned Public Prosecutor relied 
upon Basaveswara Swami v. The Bellary Municipal Council (2) 
as establishing the proposition the very reverse of what was 
held in The Chairman, Municipal Council, Srirangam v. Subba 
Pandithar (1). Sadasiva Atyar, J. was a party to both the 
decisions and though in the later judgment he was at pains 
to reconcile it with his earlier judgment, it seems to me that 
the cases are irreconcilable. In Basaveswara Swami v. The 
Bellary Municipal Council (2) the question arose with re- 
ference to a projection overhanging a street. In the later 
case, The Chairman, Municipal Council, Srirangam v. Subba 
Pandithar (1), the projection rested on the soil of the street 
itself. In either case by adverse possession the title of the 

1. (1913) IL R 38 M 456:25 ML J 297. 
2. (1912) TL R38 M 6:23 ML J 479. 
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possessor becomes complete. When the projection overhangs 
the street, he acquires title to the space occupied by the pro- 
jection. | Where the projection on the other hand rests upon 
the soil, he acquires title to the site on which the obstruction 
stands. 


Corbett v. Hill (3) is a useful and instructive case. The 
plaintiff and the defendant in it were owners of two contiguous 
houses. One of the first-floor rooms in the plaintiff's house 
projected over the ground-site gf the defendant’s house. The 
defendant proceeded to erect a building over the said room 
belonging to the plaintiff and protruding over the site of the 
dlefendant’s house. | The question was whether the space over 
the projecting room belonged to the plaintiff or the defendant. 
The learned Vice-Chancellor, Sir W. M. James, held that it 
belonged to the defendant. He says that the ordinary rule of 
law is that whoever has got the solum__whoever has got the 
site_is the owner of everything up to the sky and down to 
the centre of the earth. But that presumption of law is re- 
butted by the fact that other adjoining tenements protrude 
themselves over the site. Then the question arises, is the 
owner of the soil deprived of the entire right including the 
right upwards and downwards as is defihed horizontally by a 
section of the protrusion or is he deprived of that portion 
only as 1s included between the ceiling of the room at the top 
and the floor at the bottom ? The protrusion, the learned Vice- 
Chancellor answers, does not carry with it anything above it 
or anything below. ‘The owner of the site remains the owner 
of everything else, that is the vertical column of air, in othe- 
words, the space above and below the protrusion or the prc- 
jection overhanging the site. 

Applying this principle to the facts of Basaveswara Swami 
v. Bellary Municipal. Council (2) the owner acquired by ad- 
verse possession title to the space covered by the projection 
and to that extent the street lost its character of a street and 
similarly in The Chairman, Municipal Council, Srirangam v 
Subba Pandtihar (1) the owner acquired title to the site on 
which the projection rested and that part of the site ceased to 
be a street. Inthe earlier case, Basaveswara Swami v. Bellary 
Municipal Council (2) the learned Judges, Sundara Atyar and 
o 1. (1913) ILR38 M 456:'25 ML J 297. 

a. (1912) IL R38 M6:23 ML J 479. 
3, (1870) LR 9 Eq. Cases, 671, 


ta 
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Sadasiva Aiyar, JJ., decided in favour of the Municipality and 
in the later case, The Chairman, Municipal Council, Srirangam 
v. Subba Pandithar (1) the learned Judges, Sadasiva Aiyar and 
Tyabji, JJ., decided against the Municipality. With all res- 
pect it seems to me that the decisions in the two cases are at 
variance with each other. 


But for my present purpose it is unnecessary to pursue this 
point, We are now governed by an altogether new Act and the 
words in the section in question“leave no room for doubt. 1 
therefore hold that the decision of the Bench of Magistrates 
on the second question ts wrong. 


The order of acquittal was however rightly passed and in 
the result the appeal fails. 


[ would like to add that it is extremely undesirable that 
cases of this description involving difficult questions of fact or 
of law should be directed to be tried by a Bench of Honorary 
Magistrates. They cannot ordinarily be expected to deal 
satisfactorily with the questions that are involved in such cases 
and I have had not a little amount of difficulty in understand. 
ing the judgment in the present case. 


A. S. V. “A ppeal dismissed. 





Ln THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice RAMESAM. 


Jagannadha Reddiar Petitioner*® (and Defendant) 
Vv. 
Lakshmana Reddiar Respondent (Plaintiff ) 


Negotiable instrument—Promtssory note—Suit by endorsee against make 
and endorser—Liability of—Presentation for payimnent—Notice of dishonour— 
Cause of action—Limitation—Pay ment of portion of amount by maker—Effect. 

The liability of the endorser of a promissory note atises out of the indorsc- 
ment and not on the note. A payment of money by the maker, endorsed on the 
note and signed by him saves limitation only against the persons liable on the 
note and has nothing to do with persons liable on the endorsement. In order 
to make the endorse: liable, it must be presented for payment within a 1easou- 
able time after the indorsement and it is not in the option of the indoisee by 


waiting for an unreasonable length of time to postpone the cause of action. 
Notice of dishonour should also be given within a reasonable time after 
dishonour. 
1 (1913) IL R 38 M 456 :25 M L J 2397. 
“CR P No. 160 of 1923. - 25th April, 1924. 
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Petition under S. 25 of Act 1X of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Chingleput in S. C. S. No. 724 of 1921. 


A. Ramakrishna Aiyar for petitioner. 
S. Muthiah Mudaliar for respondent. 
The Court delivered the following 


JUDGMENT :__This revjsion petition arises out of a suit 
on a negotiable promissory-nage (dated 24th December, 1915) 
payable on demand by the endorsee of the note against the 
maker (ist defendant) and the endorser (2nd defendant). 
The Subordinate Judge gave a decree against both the defend- 
ants. 


The 2nd defendant filed this petition. In his written 
statement, he raised the question of limitation. The second 
point for determination stated by the Subordinate Judge is 
whether the 2nd defendant is liable. 1 presume that it was 
intended to include the question of limitation also, though the 
Subordinate Judge has not discussed it. 


The liability of the 2nd defendant arises out of the indorse- 
ment and not on the note. The cause of action against him 
cannot arise earlier than the indorsement (dated 19th March, 
1918). A payment of one rupee by the 1st defendant was 
endorsed on it and signed by the rst defendant on 20th Decem- 
ber, 1918. This saves limitation as against persons liable on 
the note and has nothing to do with persons liable on the 
indorsement. The suit is filed on 20th December, 1921. If 
the causc of action arises before 20th December, 1918, the suit 
is barred by limitation. 


The extent and nature of the liability of the endorser of 
note payable on demand is not governed by S. 35 of the 
Negotiable Instruments Act. We have to deal with the case 
of a note payable on demand which has been negotiated by 
indorsement before it is overdue and has been dishonoured. 
[Stuaramakrishna Pattar v. Moideen Musaliar (1)i]. Ac- 
cording to S. 86 of the Bills of Exchange Act “ Where a note 
payable on demand has been indorsed, it must be presented for 
payment within a reasonable time of the indorsement. If it 
is not presented, the endorser is discharged.” The law in 


1 (1909) IL R 33 M 34:19 ML J 509 
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India must be, by analogy, (1) to the same effect, or (2) sub- 
ject to a contract to the contrary, or (3) the indorser is not lia- 
ble at all. Taking the most lenient view in favour of the 
plaintiff, in this case, the note can be regarded as presented for 
payment only on 20th December, 1918, when one rupee wa» 
paid by the 1st defendant and not earlier. It cannot be said 
that it was presented within a reasonable time after the in- 
dorsement. l do not think it should be in the option of the 
indorsee by waiting for an unreasonable length of time to post- 
pone the cause of action as he fikes. Notice of dishonour is 
also necessary as a condition precedent to the liability of the 
2nd defendant, (S. 93) and it also ought to be sent within a 
reasonable time. (See S. 94 and Ss. 105 and 106 of the 
Negotiable Instruments Act). It is admitted that the notice 
of dishonour was given to the 2nd defendant only just before 
suit. The plaintiff cannot be in a better position than if he 
presented the note for payment within a reasonable time after 
indorsement and gavc notice of dishonour within a reasonable 
time after dishonour. 


I find the suit is barred by limitation as against the 2nd 
defendant and I doubt if he is liable at all. The Revision 
Petition is allowed and the suit is dismissed with costs through- 
out against the 2nd defendant. The decree against the Ist 
defendant will stand. 


T. S. V. Petition allowed. 


IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE VENKATASUBBA RAO. 


Kuppakkal (died) A ppellant® (1st Defendant & L.R.) 
K. Ponnuswami Chetty, L. R. of 

the deceased appellant —_(vide Order, 

dated 8th March, 1922, on C. M. P. 

No. 641 of 1922) 

v. 
Mathan Chettiar and others Respondents (Plaintiffs and 
Defendants Nos. 2 and 3) 


Deed—Construction—Sale of building sites—Intended pathway—Righis of 
vendees. 


*S, A. No. 1176 of 1921. 6th March, 1924. 
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The owner of a block of vacant land sold a portion thereof as a building 
site to A. In the conveyance in favour of A the parce! of land sold to him 
was described as bounded on its southern side by a pathway intended to be set 
apart by the vendo:. Shortly after the sale to A. the vendor conveyed the 
remainde: of the block including the site of the intended pathway to B., who re- 
fused to allow A a right of way over his land. Held, that A was entitled to 
a right of way on B’s land along the intended pathway and that neither the 
vendor nor anybody claiming under him could dispute A’s right of way. 


Espley v. Wilkes, (1872) LR 7 Ex. 298 relied on. 


Second Appeal against fhe decree of the District Court 
of Coimbatore in Appeal Suit No. 92 of 1921 preferred against 
the decree of the Court of the District Munsif of Tirupur in 
Original Suit No. 918 of 1919. 

T R. Venkatarama Sastri and C. V Mahadeva Atyar 
for appellant. 


A. Krishnaswami Atyar and K. V Ramachandra Aiyar 
for respondents. 


The Court delivered the following 


JupemeEn't :—One Rangaswami Chetty sold to the rst 
defendant under Ex. I, dated 26th June, 1917, a strip of land 
about 102 feet long and 21 feet wide having a frontage on a 
public road out of a large block of building vacant site of 
which he was the owner. The portion purchased by the rst 
defendant I shall call site No. A. The land exclusive of site 
No. A may, for the purposes of this appeal, be regarded as 
consisting of two parts: (1) The portion south of and conti- 
guous to what was sold to the 1st defendant opening also on 
the public road (this I shall call site No. B) ; and (2) the 
bulk of the property at the back of the site No. A and the site 
No. B to which access from the road was over the said site 
No. B (this I shall call site No. C). 


Three days subsequent to the sale of site No. A Ranga- 
swani Chetty sold the remainder of the block, sites Nos. B 
and C, to certain persons from whom the present plaintiffs de- 
rive title. On the site No. C the plaintiffs constructed a 
ginning factory. The tst defendant, to start with, built a 
small house facing the road on her own site, site 
No. A, leaving the rest of her land at the back of her 
house as an open space. She then built another house on the 
vacant land and as it has no frontage on the road, she claimed 
a right of way over the site No. B. 
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The short question to be decided is, whether she is en- 
titled to this right of way? The basis of her claim is thee fact 
that in the sale deed executed in her favour the southern boun- 
dary of the site conveyed to her is described to be “ pathway 
18 feet in breadth which I am going to set apart.” ‘The lower 
Courts having negatived her right, she has preferred this 
second appeal. Itis found that there were negotiations at the 
same time in regard to the sale to the 1st defendant as well 
as to the plaintiff's predecessors in title. Whether the rst de- 
fendant has acquired the right she claims depends entirely 
upon the construction of the conveyance in her favour. fu 
regard to the surrounding circumstances, two facts seem, in 
my opinion, to be of outstanding importance. (1) The land 
sold to the 1st defendant was about 102 to 105 feet in length 
and it was vacant building land. It was not to be expected 
that the 1st defendant would only build one house upon it. 
If more than one house was to be built, the access to the house 
at the back of the first house would naturally be over the site 
No. B. (2) The sites B and C were not laid out in building 
plots, but on the contrary they were regarded as forming one 
block to be conveyed to one purchaser. That being so, there 
was no significance in describing site B as an intended pathway 
unless it was a pathway intended also for the use of the Ist 
defendant. 

These two circumstances strongly support the 1st defend 
ant’s case. Ona construction of the words relied on I am of 
the opinion that her contention must prevail. In Espley v. 
Wilkes (1), Kelly, C. B., quotes with approval the following 
observations of Mansfield, C. J., in Roberts v. Karr (2) =~ 

“ If you (the lessor) have told me in your lease this 
piece of land abuts on the road, you cannot be allowed to 
say that the land on which it abuts is not a road. ” 

In the same case the observations of Lawrence, J. arc 
also cited :— 

“ If a man buys a piece of ground described as abutting 
upon a road, does he not contemplate the right of coming out 
into the road through any part of the premises ?”’ The facts of 
Espley v. Wilkes (1) are these The plaintiff demised by a 
lease under which the defendant claimed “ All that plot of 
land bounded on the east and north by the newly made streets 
a plan whereof is indorsed on these presents. ’’ On the indorsed 


tT. (1872) L R 7 Ex 298. 2, 1 Taunt 495 (127 ER 926). 
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plan the site of the new street was shown and was marked 
as “enew streets.” The lease contained covenants by the 
lessee to build two houses on the land. The plaintiff after- 
wards granted to the plaintiff a lease of the land comprised in 
the site of the one of the proposed new streets and the plaintiff 
inclosed the land so that the defendant was unable to reach 
the east side of his premises. In an action against the defend- 
ant for pulling down this obstruction, it was held that under the 
defendant’s lease a right of fay was granted along the site of 
the proposed new streets to his premises. Kelly, C. B. observed 
that the grantor was estopped from denying that the strips of 
land, his property, were what he described them to be, that 
is to say, “ streets’? which they could not be unless there is a 
way through and along them. In Roberts v. Karr (2) which 
is referred to in Espley v. Wilkes (1) it was held that the 
grantor and those claiming from him were concluded from pre- 
venting the grantee to come out into the road over the strip of 
land then in question. 


In Furness Railway Company v. Cumberland Co-operative 
Guilding Society (3) the land which was conveyed was at the 
date of the conveyance waste building land on the outskirts of 

town. The plan showed C and M streets. The site of the 
intended streets was the property of the vendor. It was held 
that the conveyance granted to the purchaser a right of way. 


In Gogarty v. Horkins (4) of the two plots demised to 
the lessee, plot A was described as bounded on the east by “ an 
intended road to be 38 feet wide intersecting the said lot from 
lot B, ” and lot B was described as being bounded on the west 
“by the said intended road 38 feet wide intersecting the said 
lot from lot A.” Upon the map annexed to the lease the 
aforesaid intersecting passage was delineated as being 38 feet 
wide and was described as “ the proposed new road reserved 
by ” the lessor. It was held that from the words of the lease 
there was to be implied a grant of an easement of way across 
the intersecting space. Harding v. Wilson (5) is an old case 
which is somewhat inconsistent with the rulings referred to 
above. But its authority has been doubted both in Furness 
Railway Company v. Cumberland Co-operative Guilding 
Sociely (3) and Gogarty v. Horkins (4). I have there- 


I, (1872) L R 7 Ex: 298. D 2. 1 Taunt 495 (127 E R 926). 
3. 52 LTR 144 (H L). 4. (1906) 1 I R 173. 


5. 2 Bar & Cress 96 (107 E R 8319), 
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fore come to the conclusion that the 1st defendant ought to suc- 
ceed. The plaintiffs propose to construct a wall oneboth 
sides of the pathway. This they cannot do. They cannet 
have an injunction restraining the 1st defendant from resisting 
the construction of this wall. In the plaint it is said that the rst 
defendant has been tying her cattle in the pathway and placing 
tubs and pots on the way and committing several acts of nui- 
sance. It is clear that the 1st defendant cannot use the path- 
way for these purposes. Subject to this reservation the plain- 
tif’s suit must fail. j 
The Second Appeal is allowed with costs throughout. 


Ne V.Y. Second A ppeal allowed. 


IN THE PIGH Court OF JUDICATURE AY MADRAS. 
PRESENT :— MR. Jusrice Drvaposs. 
Somu Pillai Petitioner* (Complainant 
T. 
Krishna Pillai Respondent (Accused). 


Criminal Procedure Code, S. 520—District Sessions Judge—If a Court of 
appeal, confirmation, reference o1 icvision—Ordei of Second Class Magistrate— 
Appeal to Sub-divisional Magistrate—Oider if can be varied by Sessions Judge. 


In a case of theft, a Second Class Magistrate convicted the accused and 
directed the subject-matter to be handed over to the complainant. On appeal 
the Sub-divisional Magistrate acquitted the accused but declined to interfere 
with the order directing return of the property. The Sessions Judge on appeal 
ditected the subject-matter of the offence to be handed over to the accused, 
Ileld, the order of the Sessions Judge was unauthorised by S. 520 or any other 
section of the Criminal Procedure Code as he was not a Court of appeal, con 
fiimation, reference or revision with respect to the orders of the Second Class 
Magistrate or Sub-divisional Magistrate. 


Petition under Ss. 435, 439 and 520 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise 
the order of 30th October, 1923 of the Sessions Court o" 
South Arcot in Cr. M. P. No. 19 of 1923, preferred against 
the Order, dated 1st February, 1923, of the Court of the Sub- 
divisional First Class Magistrate of Chidambaram in Criminal 


Appcal No. 57 of 1923. 


Cr R C No. 881 of 1923 
(Cr R P No. 707 of 1923). 25th April, 1924. 


R— 6I 
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K.V Krishnaswami Aiyar for 8. Panchapagesa Aiyar for 
petitipner. 


V L. Ethiraj for K. S. Jayarama Aiyar for respondent. 
The Court made the following 


ORDER This is an application to revise the order of the 
Sessions Judge of South Arcot in Criminal Miscellancous Peti- 
tion No.19 of 1923. The complainant, Somu Pillai, brought 
a case of theft of bulls againse the accused in the Court of the 
Second Class Magistrate of Chidambaram Talug. The Sub- 
Magistrate convicted the accused and directed the bulls to be 
handed over to the complainant. ‘The accused appealed to 
the Sub-divisional Magistrate of Chidambaram who acquitted 
the accused and declined to interfere with the order of the 
Sub-Magistrate regarding the bulls. Against this order of the 
Deputy Magistrate an appeal was preferred to the Sessions 
Judge of South Arcot Division, who set aside the order of the 
Divisional Magistrate and directed the bulls to be handed over 
to the accused. It is urged before me that the Sessions 
Judge had no power under S. 520 to vary the order of the 
Sub-divisional Magistrate. S. 520 is in these terms :_ 
“ Any Court of appeal, confirmation, reference or revision may 
direct any order under S. 517, S. 518 or S. 519, passed by a 
Court subordinate thereto, to be stayed pending consideration 
by the former Court, and may modify, alter or annul such order 
and make any further orders that may be just.” The Court 
of Sessions of South Arcot is not a Court of Appeal so far as 
the order of the Second Class Magistrate is concerned. Ap- 
peals from the decisions of Second Class Magistrate lie to the 
District Magistrate and to Sub-divisional Magistrate who are 
cmpowercd to hear appeals from Second Class Magistrate. Se 
the Sessions Court is not a Court of Appeal so far as the Sta- 
tionary Magistrate is concerned. It cannot be said to be a 
Court of Appeal in respect of the order by the Sub-divisional 
Magistrate. ‘The Sub-divisional Magistrate heard the appeal 
from the decision of the Second Class Magistrate, and no 
second appeal lay to the Court of Sessions against the order of 
the Sub-divisional Magistrate. The Sessions Court is not a 
Court of confirmation in cases of this kind. It was feebly 
urged by Mr. Ethiraj that the Sessions Court may be called a 
Court of reference. I think, a Court of reference means a 
Court to which references are made and which on references 
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are entitled to go into the matters and dispose of them. ‘The 
ligh Court is a Court of reference in jury cases where. the 
Judge differs from the jury. The Sessions Court is nota 
Court of revision so far as the judgment of the Second Class 
Magistrate are concerned and the Sessions Court has no revi- 
sional powers over the orders of a Divisional First Class 
Magistrate in appeal cases. S. 520 has thercfore no applica- 
tion to the Sessions Court in cases like this. This point came 
up for decision in Criminal Cast No. 236 of 1904 before a 
Bench of this Court. In that case the Second Class Magistrate 
convicted the accused and directed the property to be taken 
possession of by the Forest Officer. This order was inade 
under S. 44 of the Madras Forest Act. On appeal the iirst 
Class Magistrate reversed the order of the Second Class Magis- 
trate and acquitted the accused under S. 47 of the Madras 
Forest Act and made the order which the Sessions Judge took 
upon himself to revise. ‘The learned Judges held that the 
sessions Court was not a Court of appeal, ete., in those circin- 
stances from the First Class Magistrate, and had no jurisdic- 
tion to revise the order. [| hold that the order of the Sessions 
Judge is not authorised by S. 520 or any other section of the 
Criminal Procedure Code. I set aside the order of the 
Sessions Judge and direct that the order of the Sub-divisional 
Magistrate of Chidambaram be given ettect to. 


T. S. V. Order set aside. 


In rue Hicu Court or Jupicaruke At MADRAS. 
PRESENT :— MR. Justice PHILLIPS. 
Mahaboob Sir Frajvantu Sree Rajah 
Parthasaradhi Appa Row Savayi Aswa 
Row Bahadur Zamindar Garu A ppellant® (Plif.) 
v. 
Turlapati Subba Row and others Respondents (Defendants 
1 and 3 lo 5). 


Limitation Act, Art. 89—Pleader and client—Death of pleader—Sutt for 
accounts against sons—A gency—Cause of actton—Pleader if general agent. 

The plaintiff employed the father of the defendants as his Vahil in a 
number of revenue suits Within three years of the death of the father, he 
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fied a suit against the sons for an account of their father’s agency. Held, on a 
construction of the order of appointment, it was not a case of general agency, 
but an agency in respect of each individual suit. Saffoon Waldon Second 
Bencfhit Building Sodtety x. Raymr, (1880) 14 Ch D 406 followed. 


Leld, also in such a case the cause of action against the legal representa- 
tives of the agent 1s not different fiom that against the agent and at any 
Aate in cases where the cause of action had accrued before the agent’s death, 
the meie fact of his death would not give a fresh starting point of limitation 
against the sons The suit would be governed by Art. 89, Limitation Act, and 
the claim in 1espect of the revenue Suits the proceedings in which terminated 
inore than thiee vears before the present suit was barred. Arunachalam Chetty 
v. Raman Chetty, (1914) 16 M L T 614 followed. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore in Appeal Suit No. 65 
of 1922 preferred against the decree of the Court of the 
Additional District Munsif of Ellore in O. S. No. 204 of 1921. 


P. Penkataramana Rao for appellant. 
V Suryanarayana for respondents. 
The Court delivered the following 


JUDGMENT :__The plaintiff in this case employed one 
Sobhanadri, father of the defendants, as his vakil in revenue 
suits,and he has now brought the present suit after Sobhanadri’s 
death against defendants as legal representatives for an account 
of their father’s agency. The learned Subordinate Judge has 
found that Sobhanadri acted as plaintift’s agent in each of the 
suits in which he appeared as vakil and has held that the plain- 
ti’s claim is barred except in respect of suits the proceedings 
in which terminated less than three years before the suit. 

The frst point taken in appeal is that the Subordinate 
Judge is wrong in treating Sobhanadri’s agency as being an 
agency in respect of each of the suits, and it is argued that he 
was a gencral agent for the plaintiff in respect of all revenue 
litigation. The order appointing him is Exhibit B (2) under 
which he was appointed by the plaintiff to conduct revenue suits 
in the District Munsif’s Courts and before revenuc officers, but 
this document does not in itself constitute Sobhanadri as agent, 
for Sobhanadri could not appear as such agent without a 
vakalat in each suit. It was an appointment as standing vakil, 
and until a vakalat was given to the vakil there was no agency 
distinctly constituted. ‘There was no contract which bounel 
hun to appear in each and every suit, nor was thcre any contract 
binding the plaintiff to appoint him in every suit, and it is in 
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evidence that the plaintitf employed several other vakils for 
similar litigation. [here can, therefore, be no questign ol 
general agency, but the agency was merely in respect of each 
individual suit. In this connection I may refer to Saffoon Hal- 
don Second Benefit Building Society v. Raynir (1). where it was 
sought to treat a solicitor who was appointed for trustees as 
agent of those trustees in receiving a notice and would quote 
a passage at page 415, © As Lord Justice James said, there is 
no such thing as a standing relation of a solicitor to a man 
A solicitor does not stand in a Permanent relation to his client 
as a chaplain does to a nobleman or body having a chaplain 
A man is a solicitor for another only when that other has occa- 
sion to employ him as such. That employment may be eithcr 
to conduct a suit or to advise him about some matter in which 
legal advice is required but there ıs no such general relation- 
ship as that of solicitor and client of a standing and permanent 
character upon all occasions and for all purposes.” These 
remarks are in my opinion strictly applicable to the present 
case if we merely substitute the word “ pleader” for “solicitor. 

The Subordinate Judge was therefore right in rejecting the 
plea that the agency was one and indivisible. 


The next question relates to the period of limitation anl 
it is argued that the plaintif having come into Court within 
three years of the death of defendants’ father his suit is within 
time as regards all the agencies. Reliance is placed on seve- 
1al cascs in the Allahabad and Calcutta Courts, Kali Krishna 
Pal Chowdhry v. Srimatt Jagattara (2), Bindraban Behan v. 
Jamuna Kunwar (3) and Rao Girraj Singh v. Rant Raghubt 
Kunwar(4). Inthe first of these cases the agent died before his 
agency terminated and it was held that as against his legal re- 
presentatives the article of limitation applicable was 120, but 
the question is not discussed in any detail. In Bindraban Behart 
v. Jamuna Kunwar (3) the plaintif sued to recover a definite 
sum of money which was in his agent’s hands and which he 
said passed to his legal representatives, the defendants in the 
suit. Here also it was held that Art. 120 was applicable. A 
similar case is the one reported in Gurudas Pyne v. Ram Narain 
Sahu (g) and these two cases were followed in Rao Giria) 
Singh v. Rani Raghubir Kunwar (4). Tt will be seen that in 

1, (1880) 14 Ch D 406. 2. (1868) 2 Beng L R 139. 


3. (1902) I LR 25 A 55. 4. (1909) IL R 31 A 429. 
5. (1884) IL R10 C 860 (PC), 
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none of these cases was there really a suit for an account, but 
they were suits to recover certain moneys in the agent's hands 
for which that agent was liable to account. It is true that 
the Courts scem to hold that the cause of action against the 
agent 1s a distinct cause of action from that against his legal 
representatives. This may possibly be based on the idea that 
the sons under Hindu Law are only liable for their father’s 
debts after the father’s death, but it is now well-settled law 
that a son’s liability to pay hig father’s debts arises even before 
the death of the father and cénsequently their estate would be 
liable equally with their father’s estate. 


In Jhapajhannessa Bibi v. Bama Sundari Choudhui ani (6) 
it was held that a suit for an account lies against the legal 
representatives of a deceased agent, but it was held that 
Art. 115 applied because “after the agent’s death the law 
resumes that there is always an implied contract by which the 
heirs of the deceased agent are bound to give an account of 
whatever they may have received from the agent at the tim: 
of his dcath.” It was held, therefore, that defendants conn- 
mitted a breach of this contract by not rendering accounts. 
But if an implied contract is the basis of the cause of action 
with all respect, it would appear to be the contract referred to 
in Art. 89, 7. e., that of an agent to render account. Art. 89 
would then be applicable. In Kumeda Charan Bala v. Ashu- 
tosh Chattopadhyaya (7) it was held that a similar suit was 
really onc to recover money misappropriated by the deceased 
agent, but the Article of Limitation applicable was not deh- 
nitely decided. It is rather difficult to understand how the 
cause of action against the legal representatives is a different 
one to that against the agent and it appears to me that at any 
rate in cases where the cause of action had accrued before the 
agent’s death the mere fact of his death would not give a fresh 
starting point of limitation against the sons and in this vicw 
I am supported by the decision of this Court in Arunachalam 
Chetty v. Raman Chetty (8). There Sankaran Nair, J., re- 
marked as follows :—“ It is then argued that though the claim 
against the father may be barred, it is not barred against the 
sons. This argument proceeds on the basis that the cause of 
action against the sons is different. The decisions are against 
the appellant. The defendants are sued as the representatives 


aa (1912) 16 C W N toyge. 7. (1912) 17 C WN 5, 


8. (1914) 16 M L T 614, 
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of their deceased father and as the suit would be barred against ate 
him if he had lived, it ıs also barred against the defendagts. ” saradhi 
Spencer, J. also remarked, “ There is no reason why Art. 129 oe 
of the Limitation Act should be applied to a suit brought ee A 
against the representatives of a deceased agent when the Arti- 

cle applicable to a suit against the agent for acts committed 

during the continuance of his agency would be Art. 89 and 

limitation would run from the termination of his agency and 

the Article applicable in respect of money payable by him 

after the termination of his agenty would be Art. 62.” 


This decision is binding on mc and with all respect I agree 
with the views therein expressed, for I do not see how the 
mere fact that the father has dicd and that his assets have 
legally passed to his representatives can give the plaintiff any 
new cause of action against the defendants, unless it is alleged 
that defendant wilfully misappropriated a definite sum of 
moncy left by their father to be given to plaintif. ‘This being 
so, the cause of action accrued before the father died and con- 
sequently time having begun to run would expire at the same 
time whether the father had died or not. In this view the 
lower Court’s decision is correct and this second appeal must 
be dismissed with costs. 


Tos V: Second A ppeal dismissed. 


IN rue HIGI COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 


Kuppuswami Goundan (minor) and 

others A ppellanis* (Plaintiffs) 

v. 

Marimuthu Goundan—insolvent, by 

Offcial Receiver, Coimbatore and 

others Respondents 1 lo 8 (De- 

fendants 1 10 3 and § tog). 
Kuppuswam) 


Provincial Insolvency Act (III of 1907), Ss. 2 (e) and 16—Joint Hindu Comida 
family—Father and sons—Insolvency of father—IV hat vests in Official Receiver v. 
—Properly or power of disposal—Sons’ right to impeach binding nature of debts pane 
—Advehse finding—Decrce in favour of party—Res judicata. l 





“Appeal No. 139 of 1921, 22nd July, 1924. 


Kuppu8wam 
Goundan 
I. 
Marimothu 
Goundan. 


Spencer, 
O.C. J. 


488 THE MADRAS LAW JOURNAL REPORTS. [ VOL. XLVII 


Wheie in a joint Hindu tamily consisting of a father and his sons, the 
father is adjudicated insolvent, what vests in. the Official Receiver under S. 16 
read along with S. 2 (e) of the Provincial Insolvency Act is the entire property 
inclusive of the shares of the sons therein and not merely the powe1ı of disposal 
which the father has unde: the Hindu Law. The vesting of the property is 
not dependent on the nature of the debts incurred or conditional on the debte 
being for a binding purpose. In a suit by the sons for partition after the 
father’s adjudication, it is open to them to prove that the debts were for an 
illegal or immoral purpose and as such not binding on them. Case-law referred 


to, . 


Where a suit is dismissed agains a defendant but the judgment contains 
n finding adverse to him, such finding does not operate as res judicata, 
Midnapur Zamindari Company v. Naesh Narain Roy, (1920) I L R 48 C 460 
(P. C.) followed. 

Per Srinivasa Aiyangar, J. :—The proper way of regarding the vesting so 
far as the sons aie concerned would be to tegaid it as in the nature of a trust 
for the exercise of the fathers power of disposal of the family property for 
his antecedent debts on the one hand and on the other for the ascertainment 
and delivery over to the sons of the remainder of the property, if any. 


Quaere -—Whether the meie making of a vesting order by a Court as 
regards the father or othe: co-parcene: does not biing about in law the status of 
division ? 

Appeal apainst the decree of the Court of the First Addi- 
tional Subordinate Judge of Coimbatore in O. S. No. 40 of 
1919 (O. S. No. 24 of 1917 on the filc of the Court of the 
Subordinate Judge of Coimbatore). 

T R. Ramachandra Aiyar and S Srinivasa Atyar foe 
appellants. 

T M. Krishnaswami Aiyar for respondents. 


The Court delivered the following 


JUDGMENTS The Officiating Chief Justice :_The two 
plaintiffs, who are minors represented by their mother, brought 
a suit to obtain a partition from their father, the rst,defendant. 
They made their father’s step-mother (2nd defendant) and 
her daughter (3rd defendant) and their father’s uncle (7th 
defendant) and two mortgagee-creditors of their father (4th 
and sth defendants) and two mortgagee-creditors of 7th 
defendant (defendants 8 and 9) parties to the suit. The 
plaintiffs’ father was adjudicated an insolvent on December 
19, 1916, and this suit was instituted on 2nd March, 1917 
after the 1st defendant had become an insolvent in law. The 
Subordinate Judge dismissed the suit on the ground that the 
suit was not maintainable after the plaintiffs’ father had be- 
come insolvent. He refused to give the plaintiffs an oppor- 
tunity of proving that the mortgage bonds in favour of de- 
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fendants 4 and 5 were executed to secure debts not binding on Mupeuswami 
the plaintiffs on account of the immorality of their father, on v. 
the ground that this matter was res judicata owing to the find- Marimathu 
Ing in the previous suits (O. S. Nos. 13 and 14 of 1917) on = 
the file of the Sub-Court, Coimbatore, which were suits brought OCT 
by these mortgagees as plaintiffs in which the Court found 
that the plaint debts had not been proved to be not binding 
on these plaintiffs, who were defendants 2 and 3 in those suits. 
The first point argued in appeal is that the Subordinate 
Judge was wrong in regarding fhe decision in the prior suits 
as res judicata. It is clear from the judgment of the High 
Court in Appeal No. 356 of 1919 that the plaintiffs abandoned 
their rights to claim a mortgage decree against these defend- 
ants in those suits. The defendants against whom the suit 
had been dismissed had no right of appeal upon the finding 
as to the nature of the debts and therefore this question was 
not finally decided as between the opposing parties tọ the suit. 
The lower Court must therefore take the suit back on its file 
and decide Issue 1 upon such evidence as may be adduced 
on either side. 


The main point upon which we have heard arguments 
in this appeal is, whether the whole estate, of which the Ist 
defendant was manager, vested in the Official Receiver upon 
the 1st defendant’s adjudication as an insolvent. Mr. Rama- 
chandra Alyar tried to persuade us that it was a condition pre- 
cedent to the Official Receiver exercising the father’s powcr 
to sell the joint estate for the discharge of his debts that those 
debts should be neither illegal nor immoral. S. 16 of the 
Provincial Insolvency Act III of 1907 declares that upon the 
making of an order of adjudication the whole of the property 
of the insolvent shall vest in the Receiver and that during the 
pendency of the insolvency proceedings no creditor shall have 
any remedy against the person or property of the insolvent 
in respect of the debt or commence any suit or other legal pro- 
ceedings except with the leave of the Court. S. 2, Cl. (e) 
defines ‘‘ property” as including any property over which or 
the profits of which any person has a disposing power which 
he may exercise for his own benefit. Now there is nothing 
in these provisions to indicate that the vesting of the property 
will depend upon the nature of the debts. Therefore there 
is no condition precedent to the vesting of the property and 
it may be ascertained whether the debts were incurred for 
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illegäl'or immoral purposes in proceedings either before or 
after the adjudication. The argument that what vests in the 
Official Receiver, where the interest of undivided members of 
a joint family is concerned, is not the property itself but only 
a power exercisable over that property is in my opinion nct 
sound. The definition in S. 2 (e) corresponds to the provi- 
sion in S: 266 of the Civil Procedure Code of 1882 (O. 21, 
R. 60.0f the Civil Procedure Code of 1908) by which a cre- 
ditor may attach in executionjall saleable property over which 
the judgment-debtor has a disposing power which he may exer- 
cise for his own benefit. It has been laid down by a Full 
Bench in Sellamuthu Servai, In re (1) that an Official Assignee 
standing in the shoes of an insolvent father can alienate family 
property to pay his antecedent debts provided that those debts 
are not tainted with illegality or immorality. In Official 
Assignee of Madras v. Ramachandra Atyar (2) a Bench of 
this Court, to which Schwabe, C. J. and Coutts Trotter, J. 
were parties, held that the interest of the sons does not vest 
in the Official Assignee by reason of the adjudication although 
it would be competent to him to deal with their shares if the 
debts of the insolvent were of such a nature as to be binding 
on their interest. At the hearing of that case, the learned 
Advocate-General conceded, (I think erroneously) that the 
sons’ shares did not vest in the Official Assignee and their 
Lordships adopted what he conceded as being the correct law 
upon the point. But the deciston-is one under the Presidency 
Towns Insolvency Act, and having regard to the manner in 
which the case was disposed of, should not be treated as a 
ruling on a point which was not necessary for the decision of 
the case. So long ago as 1895 Subramania Aiyar, J. decided 
in Rangayya Chetti v. Thantkachalla Mudali (3) that after 
the making of a vesting order the Official Assignee had power 
to transfer not only the shares of the insolvent but also those 
of his co-parceners provided that the debts were shown to have 
been incurred for purposes binding upon them. This deci- 
sion.was followed in Nunna Setti v. Chidaraboyina (4), quoting 
the opinion of Latham, J. in Fakirchand Motichand v. Moti- 
chand. Hurruckchand (5), although Bashyam Aiyangar, J. 
was inclineti: fo | treat the Official Assignee’s powers as derived 


1. (1923) IL R47 M 87:46 MLJ 86. 2. (1922) ILR 46M 54:43 ML J 569. 


3. (1895) ILR 19M 74 4. (1902) I L R 26 M 214 
5s. (1883) I L R 7 B 438. 
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{rom S. 30 of the Indian Insolvency Act, which deals with 
powers rather than from S. 7 which deals with property. A 
Full Bench of the Lahore Court has definitely decided“ upon 
this point in Bihari Lal v. Sat Narain (6) that on the insol- 
vency of a Hindu father governed by Mitakshara Law not 
only his own interest in the joint family estate vests in thc 
Official Assignee but also his sons’ interests which must be 
treated as the property of the father so far as the 
Oficial Assignee is concerned. , I am respectfully inclined to 
adopt that decision as a correst statement of the law. An 
unreported decision in C. M. A. No. 110 of 1919 by Krishnan, 
J. and myself was to the same effect, viz., that the property 
which vested in the Receiver upon the adjudication of the 
judgment-debtor as an insolvent included all property over 
which he had a disposing power which he might exercise for 
his own benefit. I think that Sanyasi Charan Manda! 
v. Asutosh Ghose (7), which was quoted to us in 
the arguments, has no bearing on this ques- 
tion, as what was dealt with in that case was the power of a 
Receiver to deal with the interests of a minor who had not 
been adjudicated as an insolvent in a partnership property, 
upon which different considerations from those applying to 
co-parcenerships arise. . 


It is clear that the present suit is not barred by the ad- 
judication of the 1st defendant as an insolvent and the lower 
Court should not have dismissed it on that ground. ‘The 
plaintifs may reasonably wish to protect themselves against 
the father contracting further debts on the security of the 
joint family property and their only means of protecting them- 
selves is. by becoming divided [vide Sama Rao v. Vannaji 
Vapuji (8. ]. The suit must therefore be remanded for re- 
trial on ‘the issue relating to illegality or immorality of the 
debts incurred in favour of the 4th and sth defendants and for 
declaring the plaintifs separate from their father in status and 
for fixing the amount of the shares to which they are entitled. 
As the property has vested in the Official Receiver, it will be 
impossible- to effect a division by metes and bounds until the 
administration of the estate is completed. The passing of 
the final, decree must therefore be deferred pending the divest- 
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ment of the estate from the hands of the Offcial Receiver. 
The Official Receiver will get his costs of opposing this appeal 
out of the insolvent 1st defendant’s estate. The costs of 
the other parties to the suit in the lower Court and in the 
appeal will abide and be provided for in the final decree. 


Srinivasa Atyangar, J. :—I agree with my Lord the Off. 
ciating Chief Justice in the order made by him. Having 
regard, however, to the very jmportant nature of the questions 
raised in this appeal, I feel constrained to add some observa- 
tions of-my own. The main question is whether on the ad- 
judication of an undivided Hindu father what vests in the 
Official Receiver is only the power to dispose of the sons’ 
shares for the satisfaction of debts which are neither illegal nor 
immoral or the entire property inclusive of the shares of the 


‘sons therein. The decision in The Official Assignee of Mad- 


ras v. Allu Ramachandra Aiyar and others (2), though it re- 
lated to an insolvency under the Presidency Towns Insolvency 
Act, proceeded on a construction and consideration of language 
identical in the Presidency Towns Insolvency Act and the Pro- 
virial Insolvency Act. It is true that the decision of the 
learned Judges seems to be based on the concession made by 
the learned Advocate-General at the very opening of his argu- 
ment. It is also true that the definition of property contained 
in S. 2, Cl. (e) of the Act was not referred to or its effect on 
the question before the Court considered. 


Flowever, personally speaking, in view of the very definite 
statement of the law set out in the said judgment, I should have 
been disposed to consider the matter of sufficient importance 
to deem a reference to the Full Bench necessary in the matter. 
But in view of the intimation by my Lord the Officiating Chief 
Justice in a matter which is essentially one of etiquette, I felt 
bound not to disagree with his decision that it is not necessary 
to make any such reference. 


The expression “ Property over which or the profits of 
which any person has a disposing power which he may exercise 
for his own benefit ” is by no means easy to construe. It 
cannot of course be said that a father who exercises the power 
of sale over the joint property in which his sons have also a 


vested interest for the payment of antecedent debts of ‘his, 1s 


2. (1922) [LR46M 54 43 ML J 569. 
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not exercising the power of sale for his own benefit because 
though primarily the benefit accruing from the sale is the cre- 
ditors, still, the freedom from liability for a personal debt is 
undoubtedly benefit of the kind contemplated. But the power 
of sale possessed by the father under the Hindu Law is not 
an absolute power of sale, and it is possible to regard the 
power, as argued by Mr. T. R. Ramachandra Atyar, the learn- 
ed Vakil for the appellant, as conditional upon the existence ot 
antecedent debts and the requisite that such debts should not 
have been contracted for illegaf.or immoral purposes. 


Were the matter res integra one would have been inclined 
to avoid the monstrous result that the family estate including 
the sons’ sharés should vest in the Official Receiver or Assignee 
on the insolvency of the father by holding that the father’s 


power being merely conditional, the vesting of the property in 


the Official Receiver or Assignee both in quantity and quality 
would only be such as to tantamount to a vesting merely of the 
bare power, as held in the case of The Official Assignee of 
Madras v. Allu Ramachandra Atyar and others (2). But 
the expression “ Property over which or the profits of which 
any person has a disposing power which he may exercise fot 
his own benefit” was by no means new to the Indian Legislature 
and has been bodily copied from S. 266 of the Civil Procedure 
Code of 1882. 


Remembering that the Provincial Law of Insolvency is a 
development of the old Law of Civil Procedure, it seems to mc 
that we are bound to construe that expression in the same man- 
ner as it has been construed by Courts in India for a long time 
beginning at any rate with the case of Jagabhai Lalubhai v. 
Bhukhandoss Jagjivandoss (9). That case and the numerous 
cases that followed it have proceeded on the basis that the 
power of a father to dispose of his sons’ shares also, for the 
payment of his debts was not in the nature of a latent power 
which came into existence on the coming into existence of cer- 
fain conditions precedent but a potential power over the en- 
tire property exercisable by him validly subject only to the 
sons successfully questioning the same in proper proceedings. 


It is therefore impossible to hold that when the property 
of the insolvent is said to vest in the Court or the Official 


a. (1922) ILR 46M 54'43 ML J 569. 9. (1886) I LRI B 37. 
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Receiver and property is defined to include all property over 
which the insolvent has a disposing power what so vests is nec 
the entire property itself inclusive of the shares of the sons 
therein but only the power of disposal which a father has. 


There would also be enormous difficulties of a practical 
nature in holding that the power of a father is only a condi- 
tional power and that the vesting is contingent upon or pro- 
portionate to the debts of the father which are neither illegal 
nor immoral. But though the entire property inclusive of 
the shares of the sons vests in.fhe Official Receiver or Assignee, 
it is clear that it so vests for the purpose of enabling him to 
exercise the power of sale which the father had of disposing 
of the property for the discharge of debts of an unobjection- 
able character, and it follows therefrom that the sons can in 
proper proceedings require to have it determined in respect of 
which debts such power can be exercised and in respect of which 
not. And it also follows that the sons can in proper time re- 
quire that what is left over after the administration of the 
insolvent’s estate and the due exercise of the powers by the 
Official Receiver or Assignee should be made over to them. 


The proper way, it seems to me, of regarding the vesting 
so far as the sons are concerned would be to regard it as in 
the nature of a trust for the exercise of the father’s power ot 
disposal of the family property for his antecedent debts on 
the one hand and on the other for the ascertainment and deli- 
very over to the sons of the remainder of the property, if any. 


I am not at all sure whether it ought not to be held that 
on the mere making of a vesting order by a Court as regards 
the father or as for that matter another co-parcener of the 
joint family the indeterminate share possessed by the co-par- 
cener becoming defined and definite there is not brought about 
in law a status of partition between him on the one hand and 
the other co-parceners on the other. However that may be 
there can be no doubt at any rate that the sons are at least 
entitled to have the status of division declared and further 
to have their rights to the residue of the property, if any, as- 
certained, declared and decreed. ‘The lower Court was there- 
fore wrong in dismissing the plaintiffs’ suit entirely on the mere 
ground that the plaintiffs’ shares became vested in the Ofhcial 
Receiver and that therefore the plaintiffs had no cause of action 
whatever. 
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As regards the other question, namely, whether the finding 
in the previous suit by the creditors that the debts were neither 
illegal nor immoral operates as res judicata in the present suit, 
I agree that it is not a case in which the rule of res judicata 
applies. Inthecaseof Midnapur Zamindari Company, Ltd. 
v. Naresh Narain Roy (10) their Lordships of the Judicia! 
Committee held that the finding against the occupancy right 
claimed by tenants in a suit against them which was dismissed 
as premature should not operates res judicata | ina subsequent 
suit, and the ground of decisionsis that in the former suit the 
tenants had no occasion to go further as to the finding against 
them. 


If it should be necessary to bring the case within the terms 
of S. 11, Civil Procedure Code, I should be disposed to regard 
it not as a case in which there has been no final decision but as 
a case in which the issue was not substantially in issue between 
the parties in the previous suit for the reason that though 
directly and substantially in issue at one stage it ceased to be 
substantially in issue on the finding of the Court with regard 
to another issue which was sufficient to dispose of the case. 


I therefore agree that the appeal should be allowed and 
that the plaintiffs’ suit should be restored and remanded on the 
terms set out in the judgment of my Lord the Officiating Chief 
Justice. 


T.S. VY. Appeal allowed. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT -_Mr. CHARLES GORDON SPENCER, Officiating 
Chief Justice AND MR. JUSTICE RAMESAM. 


Thilla Rukmani Ammal A ppellant* (Petitioner). 
y. 
K. T. A. B. Rajagopala Iyer and others Respondents 


(Respondents 1 to 6). 


Provincial Insolvency Act (V of 1920), S. 9—Deed of arrangement—Assent 
of creditor—E fect—I f deed can be relied on as act of insolvency. 

A creditor who is_a consenting party to a deed of arrangement executed by 
the debtor for the benefit of all the creditors cannot rely on ‘the deed as an act 





10. (1920) I LR 48 C 460 (P C). 
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of insolvency and apply for adjudication on the basis of the same. English 
statute law and case-law referred to. 


Appeal against the order of the District Court of West 
Tanjore at Tanjore, dated the 4th September, 1922, in 
I. P. No. 6 of 1922. 


A. Krishnaswami diyar for appellant. 


R. Kuppuswamt Aiyar, T. M. Krishnaswamy Aiyar 
for T. Narasimha Aiyangar, K. Narasimha Atyangar and 
R. Jagannatha Atyangar for respondents. 


The Judgment of the Court was delivered by 


RAMESAM, J. > This appeal under S. 75 of the Provincial 
Insolvency Act arises out of a petition by a creditor to adjudge 
the Ist respondent an insolvent. The learned District Judge 
found that the petitioner was a consenting party to the deed of 
arrangement executed on 3rd December, 1921, (Ex. I) for 
the benefit of all the creditors and on this ground she was dis- 
entitled from filing this petition and dismissed it. The peti- 
tioner appeals. / 

On the evidence we have no hesitation in finding that the 
petitioner was a consenting party to the deed. She is a marks- 
woman but there is evidence to show that she was present and 
put her mark along with that of another lady. ‘The petitioner 
is the aunt of the Ist respondent who still lives in her house 
and it seems to be probable that the petition has been filed in 
collusion with him. 

The question of law argued for the appellant is that there 
is a difference between the law in England and in India on the 
question of the disability of a creditor who assented to a deed 
of arrangement. ‘The contention of Mr. Krishnaswami Iyer 
is that when S. 9 of the Provincial Insolvency Act now in force 
(V of 1920) was enacted, the Indian Legislature 
had before it, the English Act of 1914, but did not choose to 
enact the clause relating to deeds of arrangement towards the 
end of sub-section (1) of S. 4. 


The right of the creditor to apply for adjudication was 
dealt with in S. 6 of the Bankruptcy Act of 1883. That 
section has been adopted by the Indian Legislature as S. 6(4) 
of the Indian Act III of 1907. The English Consolidating 
Act of 1914 was then enacted with the additional clause relat- 
ing to deeds of arrangement after S. 4 (1) (@). The Indian 
Act of 1920, S. 9, was then enacted repeating the language of 


d 
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Act II] of 1907. In England, a ‘ Deed of Arrangement Act ’ 
was passed in 1887, and another in 1913 and they were con- 
solidated by the Act of 1914 (4 and 5 Geo. V c. 47). 

Now, in England, it was the established law since 1785 
that a creditor who assented to a deed of arrangement could 
not sct it up as an act of bankruptcy, Bamford v. Baron (1). 
In 1826, the Bankruptcy Act, 6 Geo. IV c. 16, was passed and 
this was followed by 1 and 2 Will. IV c. 56. It was held thar 
there was no alteration in the law‘in Marshall v Barkworth(2). 
In 1849 the Bankruptcy Law Censolidation Act was passed. 
With reference to that Act, it was held in Ex parte Alsop (3) 
that, though a deed of arrangement is an act of bankruptcy so 
{ar as non-consenting creditors are concerned, the consenting 
creditor cannot found a petition for adjudication on it. This was 
followed by Lord Cairns in Ex parte Stray (4) (See Williams 
on Bankruptcy Practice, 12th Edition, p. 4 and Baldwin's Law 
of Bankruptcy, 9th Edition, pp. 101-2). On the Bankruptcy 
Act of 1883, we have got the cases of In re Brindley (5), In re 
Sunderland (6) and Jn re Jones Bros (7). The section of the 
Bankruptcy Act of 1883 has been adopted in India in 1907 
and repeated in 1920 and these decisions apply. 

We do not see how the addition of a clause in S. 4 (1) 
(d) in the English Act of 1914 the effect of which seems to 
extend the disability to a non-assenting creditor also “ in cascs 
where he is prohibited from so doing by the law for the time 
being in force relating to deeds of arrangement” (see S. 24 
of the Deeds of Arrangement Act, 1914 according to which 
any creditor is prohibited from applying, after the expiration 
of one month from the receipt of a notice from the trustee un- 
der the deed) can affect the law in India. This extension to 
non-assenting creditors is not available in India and this seems 
to be the only effect of the addition in the English Act. The 
old law is not affected either in England or India as to assent- 
ing creditors [see also Kheta Mal v. Chuni Lal (8) ]. 

This contention of the appellant is therefore disallowed. 


His next contention that the District Judge erred in not 
considering the other grounds alleged in the petition is legally 
correct. But he seems to have abandoned the other grounds 


(1788) 2 T R 594 (n). 2. (1833) 4 B & Ad 508. 
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in the Court below and on the facts as disclosed 
in the case there is no substance in them. ‘The result 
is that the appeal fails and is dismissed with costs 
of respondents 2 to 6. It follows that the injunction, dated 
the 4th October, 1922, in C. M. P. No. 2326 of 1922 is 
dissolved. 


T.S. V. Appeal dismissed. 


B cciniminanteriinaii 
o 


In THE HIGH Court OF JUDICATURE AT MADRAS. 
Present :— MR. Justice WALLACE. 
Pitchakkuttiya Pillai and others Appellanis* (Petitioner- 


Plaintiffs) 
v. 
Doraiswami Mooppanar and others Respondents ( Defend- 
ants.) 


Civil Procedure Code, O. 21, R. 2 and O. 32, R. 6—Payment to one of 
several decree-holders—Decree if satisfied—Payment certified but not 1ecorded— 
Recognition of, by executing Court—Decree in favour of manager and minor 
members of a joint Hindu famtly—Payment to manager—Leave of Court not 
obtained—E fect of. 


Payment to one of several joint decree-holders will not be a satisfaction of 
the decree, even in part, unless the payee is an agent of the others entitled in 
law to receive the whole amount on their behalf, or the distinct share of each 
of the joint decree-holders was determined and known. Mahomed Silar Sahib 
v., Nabt Khan Sahib, 31 M LJ 93 relied on. 

Where a decree has been passed jointly in favour of the manager of a 
joint Hindu family and certain minor co-parceners represented by the manager 
as next friend, a payment to the manager, although made and certified, cannot 
be recognised by the Court executing the decree unless leave of the Court had 
been obtained for such payment under O. 32, R. 6, Civil Procedure Code. 
Ganesh Rao v. Tuljaram Rao, (1913) I L R 36 M a95 applied. 

Under O. 21, R. 2, Civil Procedure Code, a payment to be recognised by 
the Court executing the decree does not require to be both certified and recorded. 
It is enough if it is certified or recorded. 7 


Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in A. S. No. 56 of 1922 (A. S. No. 353 of 
1920, District Court, Tanjore) preferred against the decrce 
of the Court of the District Munsif of Tiruvadi in E. P. No.4; 
of 1920 in O. S. No. 173 of 1919. 


AA A O No, 105 of 1922. 22nd April, 1924, 
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S. Rangachariar, V. N. Fenkatavaradachariai and A. Sri- 
raugachariar for appellants. : 


K. Bhashyam Aiyangar and N. Kunjithapatham for res- 
pondents. 


The Court delivered the following 


JUDGMENT- :_This case arises out of an execution peti- 
tion. The appellants, who were the plaintiffs, obtained a 
moncy decree against the respondents in 1919. The ist 
plaintiff for himself and as guardian of his minor brothers, 
plaintiffs 2 and 3, put in an execution petition on 1st September, 
1919, to recover the money. The 1st defendant was arresi 
ed and brought to Court under a warrant. On the warrant 
the appellants vakil endorsed on 4th September, 19109, 
“ Judgment-debtor may be released. Decree fully satisfied.” 
The executing Court however then refused to record satisfac- 
tion on the ground that two of the applicants in the execution 
petition were minors. Neither party took any further steps 
to have the satisfaction of the decree recorded. On 22nd 
January, 1920 the 1st plaintiff for himself and as guardian of 
minor plaintiffs 2 and 3 again applied for execution. The 
judgment-debtor pleaded that the decree had already been 
fully satished. The executing Court originally proceeded on 
the question of law only and held that the payment endorsed on 
the warrant, even 1f true, was not a payment in law since under 
O. 32, R. 6, Civil Procedure Code, the īst plaintifl was 
net entitled to receive any money towards the decree on behalf 
of minors unless and until he had obtained leave of the Court. 
On appeal the appellate Court called for a finding whether the 
judgment-debtors had actually paid up as certified on the war- 
rant by the plaintiffs’ vakil, and, if that payment had been made 
to the 1st plaintitt, whether he received it as manager of the 
joint family or not. On this the original Court found that the 
payment had been made to the rst plaintiff in his capacity as 
manager, and these findings were accepted by the Lower 
Court. The Subordinate Judge then considered whether the 
ist plaintiff could receive the money without leave of the Coure 
under O. 32, R. 6, Civil Procedure Code, and he held that, 
as managing member he could, and he therefore dismiss- 
ed the execution petition on the ground that the decree was 
already fully satisfied. The plaintiffs now appeal. 
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It appears to me that the remand of the case by the 
lowe? Appellate Court for a decision whether or not the pay- 
ment was actually made, was unnecessary. There is a certti- 
cate on the warrant by the plaintiffs’ authorised pleader that 
the decree was fully satistied. Therefore the payment was 
certified. Lt is true that the lower Court refused to record 
it, but O. 21, R. 2, Civil Procedure Code, does not say that in 
order that a payment shall be recognized by the Court execut- 
ing the decrce that payment shgll be both certified and recorded. 
The words used are “certified or recorded.” There 
was nothing thercforc to prevent the executing Court from at 
once recognizing the payment and the decree as fully satisfied, 
unless O. 32, R. 6, barred the way, while of course the Court 
Was not bound to recognise the payment if that rule stood in 
the way. What the executing Court had before it was a 
certificate by a pleader appearing for all the three plaintiffs 
that the decree was fully satisfied. The execution petition and 
the order would also bring to its notice that two of the execu- 
tion petitioners were minors, represented by the ist plaintiff as 
guardian and next friend. In such a case I think the executing 
Court was bound to conclude prima facte that the payment in 
full satisfaction would have been made to the 1st plaintiff for 
himself and on behalf of the minors, and there is nothing to re- 
but that presumption here. In fact, the concurrent finding of 
fact on the evidence after remand is to the same effect. 

In such -circumstances, had the Ist plaintiff not been 
manager of the joint family of himself and plaintiffs 2 and 3, 
there can be no doubt that he would have had to obtain leave 
of the Court before receiving the money on behalf of the 
minors under O. 32, R. 6, Civil Procedure Code. The 
short question then is, does the fact that he was manager 
absolve him from the necessity of conforming to this rule ? 

It cannot be doubted that if the execution petition had 
been put in by the ist plaintiff alone as manager he would have 
been entitled to receive the whole payment in his capacity as 
manager without leave of the Court, and plaintiffs 2 and 3 
could not have challenged the payment. But where he has 
chosen to join the minors with him and to bring them before 
the Court as minors and thus bring himself also before the 
Court in the capacity of guardian-ad-lttem, can it be pleaded bv 
himself as well as by the minors that the payment to him with- 
out leave of the Court is a nullity ? 
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The plaintifs rely chiefly on the Privy Council case m 
Ganesh Rao v. Tuljaram Rao (1). That was a case in which 
a compromise of a partition suit had been made by the father 
and manager of a joint family. He was the 3rd defendant 
in the case, and he appeared on the record also as the guardian 
of his minor son, the 6th defendant. He compromised the 
suit without the leave of the Court. This High Court held 
interpreting S. 462 of the Code of 1882 that it was not 
necessary for the father to ha¥e obtained the leave of the 
Court before compromising the seit. The Privy Council how- 
ever reversed this laying down generally that where a manager 
of the joint family is himself on the record as the next friend 
or guardian of a minor member, his powers are controlled by 
the provisions of the law and he cannot do any act in his capa- 
city of father or managing member which he is debarred from 
doing as next friend or guardian without leave of the Court. 
The lower appellate Court has held that this ruling pass- 
ed under S. 462 of the Code of 1882 should not, on the autho- 
rity of Krishna Handey.Padmanabha Hande(2) be applied to 
old S. 461, the present O. 32, R. 6, when it is a question of 
money due under a decree, but | do not think that it has rightly 
understood that case. It does not appear that in that case 
there was any minor on the record, and therefore the manag- 
ing member was not before the Court in the capacity of a 
next friend or guardian. The Privy Council ruling has been 
applied to the provisions of O. 32, R. 6, by a single Judge of 
this Court in Krishna Atyar v. Chakrapani (3). 


After full consideration I am of opinion, although with 
considerable reluctance, that the Privy Council case concludes 
the matter and that the payment, although made and certified, 
cannot be recognised by the Court executing the decree, since 
the leave of the Court was not obtained under O. 32, R. 6. I 
have come to this conclusion with reluctance because the 13. 
plaintiff at least thus secures at present a double payment of the 
decree amount by means of his own laches. No doubt, the judg- 
ment-debtors werc careless in not seeing that the satisfaction 
was recorded and in not insisting on the leave of the Court be- 
ing obtained, but the 1st plaintiff is the real party in defauit 
and now profits by his own default. 


rs 





1 (1913) ICR36M 295 25 M L J r50 (P C). 
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A turther point has however been argued whether the pay- 
men by the 1st defendant to the 1st plaintiff will effect a dis- 
charge of the decree debt so far as the ist plaintiff is concerned. 
The District Munsif has held that it will not. The lower 
appellate Court in the view it took naturally did not deal 
separately with that point. The law on the subject is, I think, 
clear that the payment to one of several joint decree-holders 
will not be satisfaction of the decree even in part unless (1) 
the payee is an agent of th others entitled in law to receive 
the whole amount on their behalf, or (2) the distinct shares of 
each joint decree-holder were determined and known. Vide 
Mahomed Silar Sahib v. Nabi Khan Sahib (4). In Thimma 
Reddi v. Subba Reddiar (5) this ruling was extended to certifi- 
cates of satisfaction given by one of several and joint decree- 
holders, unless as a matter of fact the payment certified had 
been made to all the joint decree-holders. Both these cases 
rest on the judgment of Bashyam lyengar, J., in Pertasami v 
Krishnayyan (6). As against this, the appellant cited Jamna 
Bai v. Vasanta Rao (7) a Privy Council case, in which it was 
held that, where a joint bond was executed by two persons, 
one being a minor by his guardian and the bond so far as the 
mimor was concerned was void because no leave of the Court 
was obtained, the other party to the bond could not plead that 
voidability as rendering nugatory his obligation under the 
bond. The Privy Council held that in any case the major pro- 
misor under the bond was lable and could not plead the 
minority and consequent immunity of the other promisor as a 
bar to his liability. I do not think that this case really assists 
the decision of the present case, where the question is not of 
the liability of the decree-holders to the judgment-debtor but 
of the lability of the judgment-debtor to the joint decrec- 
holders. In Sultan Moideen v. Savalayammal (8) it was 
held that where payment has been made to one of two joint 
decrec-holders that payment was valid to the extent of the 
share to which the payee was entitled, and therefore an en- 
quiry was ordered as to the extent of that share. ‘This ruling 
is certainly not in conformity with the later cases quoted above. 
I consider that I must follow the later cases and hold that the 
payment is not valid against even the ist plaintiff. The 

4. (1916) 31 M L J 93. 5. (1918) M W N 507. 
6. (1902) I LR 2g M 431 12 ML J 166 (F B). 
7. (1916) IL R39 M 4o9: 31 ML J 18 (PC). 
8. (1892) TL R15 M 343:2MLYJ 50. 
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decree had to be executed as a joint decree or not at all. Valid 
discharge of any portion of the debt could only be given by 
one who could give it for all joint decree-holders, and the 1st 
plaintiff could not do that because the discharge so far as the 
minor plaintiffs were concerned was not valid in law at all. 
Hence I must hold that the decree has not been at all satisfied. 
J therefore hold that the decision of the District Munsif was 
correct and this appeal must be allowed, but in the circumstances 
appellants are refused costs hefc and in the lower appellate 


Court. <6 


A. V. V. Appeal allowed. 


In THE HicH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE ODGERS AND MR. JUSTICE 
WALLACE. l 
The Secretary of State for India 
in Council represented by the 


Collector of Salem Appellamy* (Defendant) 
v. 
T. V. Raghavachariar Respondent (Plaintif ). 


Poramboke—Jungle stream passing through survey field—Paita granted— 
If includes water channel—Liability of pattadar to pay water-cess—Riparian 
rights—Mixed question of fact and law. 


A jungle stream passed through certain survey fields which were the patta 
lands of the plaintiff and then emptied itself into a Government irrigation 
source. The stream was Government property prior to the grant of the patta, 
but in the patta the channel was not separately demarcated and specified as 
Government poramboke. ‘The plaintiff dammed the stream and used the water 
for raising wet crops on his dry lands, and the Government levied water-cess 
for the same. Held, the grant of the patta for the fields did not automatically 
carry with it the grant of any Government poramboke already existing within 
the fields and the Government was justified in levying water-cess. Kaltanna 
Mudali v. The Secretary of State for India in Council, 31 I C 982 distinguished ; 
Madras Act III of 1905 and case-law thereunder referred to. 


Per Odgers, J. :—Where a party claims to have riparian rights, it is a 
mixed question of fact and law which cannot be raised for the first time in 
Second Appeal. 


Per Wallace, J. :—A patta is not a document of title or deed of grant but 
merely a record of demand by Government of a certain amount as land revenue 
on a certain area. 
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Second Appeal against the decree, dated 22nd July, 1920, 
of the Court of the Subordinate Judge of Salem, in Appeal 
Suit No. 118 of 1920, preferred against the decree, dated 28th 
December, 1918, of the Court of the District Munsif of 
Dharmapuri in Original Suit No. 34 of 1917. 


The Government Pleader for appellant. 

T R. Vijiaraghavachariar for respondent. 

This case was heard in sthe first instance by Ayling and 
Odgers, JJ. who delivered the following 

JUDGMENT > This Second Appeal arises out of a suit for 
recovery of water-cess alleged to have been illegally levied by 
Government. It appears that the plaintiff took the water on 
account of which the cess was levied from a channel, which 
passed through his pattah land, but was not separately demar- 
cated as poramboke. ‘The fact has been treated by both the 
Lower Courts as conclusive against Government as to the 
legality of the levy reliance being placed on a passage in a 
judgment in Kalianna Mudali v. The Secretary of State for 
India in Council by the Collector of Salem (1) which runs as 
follows :— 

As to the claim to levy water-cess, these rills run 
through plaintiff’s pattah land, and their beds have not been 
separately demarcated as poramboke ; they are part of the 
pattah land and not the property of the Government, and there- 
fore the water course cannot be said to belong to Government 
as decided day before yesterday in Appeal Suit No. 113 of 
1910 (on the file of the Fligh Court).” 


The learned Government Pleader in Second Appeal argues 
that this judgment (which is not reported in the regular series) 
needs re-consideration. 


I was a party to it, though it is hardly necessary to say 
that after the lapse of nearly eight years, my memory of the 
case is of no assistance. [I think, however, that in any attempt 
to apply it to other cases, strict regard must be had to the fact 
that we were there dealing with “ rills ° feeding a pond, and 
not artificial irrigation channels. “ Rill” is defined in the 
Oxford Dictionary as a small stream, brook, runnel or rivulet 
implying a natural, and not artificial origin, and a reference to 
the judgment in Appeal Suit No. 113 of 1910 which is quoted, 
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shows that the latter dealt with the ownership of the begs of 
rivers, and the water flowing over them. In so far as natural 
streams are concerned, I do not at present see any reason to 
doubt the correctness of our decision. Artificial irrigation 
channels stand on a totally different footing. When these are 
small, they are frequently not separately demarcated as poram: 
boke ; but their character as poramboke is not affected by the 
omission to do so. The learned Government Pleader refers 
us to the following passage in fye Settlement Register of the 
suit village (Exhibit IV) “It must be distinctly borne 
in mind that at the Original Settlement, a deduction of 25 per 
cent. has been made from the gross produce on account of un- 
favourable seasons and on account of ahy roads, channels, 
banks, paths, etc., that may have been measured in with the 
cultivated area. The fact of the inclusion, therefore, of any 
Government poramboke in any re-survey field does not confer 
on the cultivator of that field the right of entering on such 
poramboke or of in any way interfering with it and any un- 
authorized encroachment on such poramboke will be severely 
dealt with.” 


It will be apparent from this that the fact that the channel 
forms part of a survey number held in patta without separate 
demarcation does not, by itself, show that the said channel is 
not a poramboke channel. 


The ruling in Kalianna Mudali v. The Secretary of Stale 
for India in Council by the Collector of Salem (1) does not 
therefore conclude the case, and I would call upon the Subordi- 
nate Judge to submit findings on the issues on the evidence on 
record in the light of the above remarks. Findings should be 
submitted by July 16th ; seven days will be allowed for 
objections. 


Odgers, J._I agree. 
The Court delivered the following 


JUDGMENTS :_Odgers, J.._This suit was brought by the 
plaintiff against the Secretary of State in Council to recover the 
amount of water-cess charged on the plaintiff because the 
plaintiff took Government water to irrigate his dry lands. The 
District Munsif found that the water-course could not be said to 
belong to Government and this was upheld by the Subordinate 
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Judge, koth the Lower Courts relying on the decision in 
Kalianna Mudali v. The Secretary of State for India in Council 
by the Collector of Salem (1) to which further reference will 
be made. The appeal was heard originally before Ayling, J. 
and myself and the case was remitted to the Lower Appellate 
Court for fresh findings on all the issues. It was then sub- 
mitted by the learned Government Pleader that the decision in 
Kalianna Mudali v. The Secretaryof State Jor India in Council 
by the Collector of Salem (1 required reconsideration 
and we pointed out in our judgment that the case 
relied on was concerned with rills feeding a pond. We point- 
ed out, however, that small natural streams are frequently not 
separately demarcated as poramboke but their character as 
poramboke is not affected by the omission to do so and we 
also pointed out that it was apparent from the passage in the 
settlement register of the suit village, Exhibit IV, that the fact 
that the channel forms part of a survey number held in patta 
without separate demarcation does not by itself show that the 
said channel is not a poramboke channel. We held that the 
ruling in Kalianna Mudalt v. The Secretary of State for India 
in Council by the Collector of Salem (1) did not 
conclude the case and, as stated, called upon the 
Lower Appellate Court to return further findings 
on all the issues. This the Lower Appellate Court has now 
done, and the finding still is that the plaintiff did not take water 
to his survey numbers from any Government source. The 
learned Subordinate Judge, relying on the fact that it was not 
an artificial irrigation channel and that therefore in his opinion 
the decision in Kalianna Mudali v. The Secretary of State for 
India in Council by the Collector of Salem (1) 
supported the plaintiff, was apparently of opinion 
that if the lands on either side of the channel were 
the patta lands of the plaintiff, it must be held 
that the channel and its water were included in the patta. 
This in fact is a point relied on for the plaintiff before us. It 
was urged as a preliminary point that this question is purely 
one of fact and cannot be raised in second appeal. But in my 
opinion, the grounds of the reasoning of the learned Subordi- 
nate Judge must be examined to see if they are supportable in 
law and if they are not, it follows that his inference of fact 


from them can also not be supported. The plaintiff began by 


1, (1915) 31 I C 982. 
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denying that there was any odai (stream) running through his 
land at all. This has been found to be absolutely false and | 
have no hesitation in concurring. As a matter Of fact, the 
stream or channel runs through survey numbers 13 and 17, the 
plaintiffs patta lands, to the south and falls into a tank in the 
Railway poramboke, which there is reason to think is a Govern- 
ment irrigation source. The passage in the settlement Register 
has been already referred to and it occurs also in the preamble 
to the patta. Itis perfectly clear that a patta is merely a 
bill for rent and is in no®gense a grant or conveyance of the 
land referred to therein. See The Secretary of State for 
India in Council v. Kasturi Reddi (2) and Muthu Veera Van- 
dayan v. The Secretary of State for ludia in 
Council (3). It is also clear that the land 
and it was admittedly the water channels were poramboke be- 
fore the grant of patta. The provisions of the Madras Act III 
of 1905, S. 2 which have been discussed in a variety of cases 
in this Court lay down that “all rivers, streams, etc., and 
water-courses are and are hereby 
declared to be the property of Government except as may be 
otherwise provided by any law for the timc being in force sub- 
ject to the natural and easement rights of other landowners and 
to all customary rights legally subsisting with regard thereto.” 
lf the pattadar has not prescribed against Government for the 
use of the water in this channel or for the ownership of the bed 
thereon, it 1s clear that he has no grant of such rights contained 
in his patta. Such streams as the one under consideration 
have in my opinion been expressly excepted from the grant. It 
has been said by the Privy Council in Prasad Row 
v. The Secretary of State for India (4) that with 
regard to the true meaning and construction 
of the Act, various difficulties arise and those difficulties are 
evident from the conflict of opinion that has arisen in this High 
Court with regard to it. For instance, in the judgment of 
Abdur Rahim, J. in Chinnappan Chetty v. The Secretary of 
State for India in Council (5) he points out © tha: 
the rights of the Government in water are in con- 
nection with its position as a landowner may be deduced 
(1902) I L R 26M 268 :12 ML J 453 
3. (1906) I L R 29M 461. 
4. (1917) ILR 40 M886 33 MLJ 144 (PC). 
5 (1917) ILR 42 M 239 at 259 36 ML J i4 (F B). 
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Irom the use of the words ‘ other landowners’ in the saving 
clause ” so it appears to me that, if the ownership of the banks 
of the*stream is still vested in Government, it cannot be said 
that the pattadar has any rights of ownership in the water 
thereon. This is pointed out by Sadasiva Atyar, J. in The 
Secretary of State for India v. Janakiramayya (6) 
wherein he says *“ Ryotwari lands stand on an en- 
tirely difterent footing from Zamindari and Inam lands 
as Government has not lst proprietary rights over 
ryotwari lands. That ryotware land continues to be Govern 
ment land Thus the Government treats itself as 
owner of its ryotwari tenants’ lands while it treats the Zamin- 
dar and Inamdar as owner of the lands in permanently settled 
estates.” In Kandukurt Mahalakshmamma Garu v. The Sec- 
retary of State for India (7) Miller and Munro, JJ. 
held that under S. 2 of Act III of 1905, where the 
channel or river, which is the flowing body of water, is not 
shown to belong to a private person, it belongs to Government 
although private persons may be proprietors of the bed. The 
riparian proprietors have easement rights, but they are not on 
that account owners of the channel, and they cannot use water 
which belongs to Government free from cess in the absence of 
an engagement with Government to that effect. They laid down 
that S. 2 declared that subject to the natural rights of other 
landowners, all standing and flowing waters which are not the 
property of anybody else are the property of Government. 
This case came on appeal to the Privy Council in Prasad Row 
v. The Secretary of State for India (4) where their Lordships 
recognize the difference in the law of this Presidency as to the 
rivers and streams from the English law and say that “it ts 
quite possible that it recognizes some proprietary rights on the 
part of Government in the water Howing in rivers and streams.” 
Again, in The Secretary of State for India v. Ambalavana 
Pandara Sannadhi (8) Abdur Rahim, J. held that 
“in order to justify the imposition of cess 
under this Act, it must be made out that the irrigation is 
caused by water supplied or obtained from a stream or river 
belonging to the Government,” and he did not understand the 


provisions of Act III of 1905 as laying down that “even in 


4, (1917) 1 L R 40 M 886.33 M LJ 144 (P ©). 
6. (1915) 29 M L J 389 at 421 (F B) 
7 (1909) I L R 34 M 295 :20 M L J 823. 8. (1917) 33 M LJ 415. 
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those streams and rivers in which the riparian rights of Zamin- 
dars or other owners of adjacent lands exist, a separate and in- 
dependent proprietary right in the water subsists in the 
Government entitling ıt to demand from the owners of the 
lands on the banks any price it chooses for the use of the 
water.” This was concurred in by Srinivasa Aiyangar, J., but 
on the ground that the plaintiff had been drawing off the same 
quantity of water from time immemorial but he refused to 
consider the effect of Act III of 1905. I am therefore of 
opinion that the patta of the plaintif does not include this un- 
demarcated poramboke stream. 


The second contention is that, if Government in- 
tended it not to be included in the patta, they 
ought to have excepted the channel from the patta. 
Reference has been made to the Survey Manual and to the 
Board’s Standing Orders ; but it seems to me that this cannot 
in any way have the force of law being merely directions of the 
authorities to their officers, either survey or revenue, as to the 
way in which their duties should be carried out. 


The third question raised is that no presumption in fa- 
vour of Government arises from the provisions of Act III of 
1905. This I have already dealt with in considering the first 
question. But I may add this, in The Secretary of State for 
India v. Janakiramayya (6) it was held by a majority of the 
Full Bench as against the observations ın The Secretary of State 
Jor India v. Ambalavana Pandara Sannadhi (8) that 
a special presumption is raised in favour of Government by 
Madras Act LII of 1905. (See per Oldfield, J. at page 398 
and per Bakewell, J. at page 403). 


The fourth contention of the plaintiff is that he 
has riparian rights. This is a question of at least 
mixed law and fact which he has not raised in 
cither of the lower Courts and which in my opinion 
he is debarred from raising in Second Appeal. ‘That is suth- 
cient to dispose of this-point. But I may add that whatever 
riparian rights, if any, the plaintiff might have in the water 
of this stream, it is more than doubtful if he was at liberty to 
erect two dams or diversions by which a considerable portion 
at least of the waters of the stream was diverted in order to 
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pce irrigate his own dry patta lands. That would raise 2 qucs- 
State for (ion as to whether the rights of lower riparian owncrs, if any, 
j have been infringed and whether the flow through this odai to 
ee the tank or Manalpallam has been interfered with. This is, of 
ae course, a question of evidence which cannot be allowed to be 
Odgers, J. raised here. Reference may be made to S. A. No. 1639 of 
1918 to which I was a party in which it was said that the Dis- 
trict Munsif thought that ryotwari landholders were entitle. 

to all the rights of riparian owners under the English Lawas 

They may be said to own some such rights, such as the rights 
of access to the river for using the water. for bathing and for 
domestic purposes and so on ; but so far as irrigation rights 
are concerned, it has been pointed out in Lakshmiah v. Nara- 
yanappa (9) that the only direct rights which the ryotweri 
landholders have are either derived (through express or im- 
plied contract) from the Government or are acquired against 


Government by prescription. 


To refer to the case in Kalianna Mudali v. The Secretary” 
of State for India in Council by the Collector of Salem (1), the 
judgment is extremely short. The land in question seems to 
have been patta land. The first part of the judgment deals with 
the plaintiff having acquired an easement as against Govern- 
ment to interrupt the fow. The second part of it deals witi 
the claim to levy water-cess and sets out that the “ rills run 
through the plaintiff’s patta lands and their beds have not 
been separately demarcated as poramboke. They are part 
of the patta land and not the property of Government, and 
therefore the water-course cannot be said to belong to Govern- 
ment as decided day before yesterday in A. S. No. 113 of 
1910.” | have perused the judgment in this appeal, 
which was a case of Zamindart lands where under S. 2 of 
Act III of 1905, the Zamindar is clearly “ another landowner ” 
within the meaning of the section. It is further difficult tom 
discover from the very short statement in Kaliauna Mudali v 
The Secretary of State for India in Council by the Collector of™ 
Salem (1) what were the exact facts of the case. It may be 
that the rills began and ended on the plaintif’ sown patta laric 
without flowing into or through any other land which is nom 
the case in appeal before us. I cannot see that this casi 
is any real authority for the position advanced by the appellant 
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The learned Judges relied on a case they had already decided e rj 


as to Zamindari lands which as pointed out stood on a wholly State for 


' i . Indi 
different footing. For these reasons, I am of opinion that ie 
the appeal must be allowed with costs throughout. Raghava: 


Wallace, J. Plaintiff sued to recover with costs a sum Wallace, J. 
paid by him as penal water-rate levied by the Tahsildar of 
Uttankarai Taluk, Salem District, for unauthorisedly taking 

_, Government water to his repisteredgdry lands. It appeara 
from the evidence in the case that plaintiff is the pattadar of 
Survey Nos. 13, 14 and 17 registered dry land through which 
a jungle stream Hows which originally according to the survey 
plan of 1897 ended in Survey No. 17, but so far as appears 
from the evidence has since the grant on darkhast of Survey 
Nos. 13, 14 and 17 been discharging its waters into the 
Government irrigation source called Manalpallam, that plain- 
tiff by mud dams at points A and B in the stream diverted a 

_ portion of the water of that stream to his dry fields and raised 
~ wet crop, and that for his interference with the water of the 
stream penal water-rate was imposed on him. 


Both the lower Courts have decided that the jungle streain 
within the limits of Survey Nos. 13, 14 and 17 is the property 
of plaintiff and that the imposition of any water-rate for the 
diversion and use by him of its waters, at any point within these 
survey numbers is illegal. Both Courts have based their dexi- 
sion on the ground thatthe patta for these fields granted ap- 
parently to plaintiff's vendor carried with it a grant of stream 
bed and the water on it where it owed through these survey 
numbers. In so holding, it is perfectly clear that in the present 
state of the law, both Courts made a fundamental mistake in 
law as to the legal effect of a patta, and this mistake, we are, 
in Second Appeal, bound to consider and rectify. 


I should have thought that it was well-known law that 
a patta is not a document of title, or a deed of grant [see 
The Secretary of State for Indiain Council v. Kasturi Reddi(2) 
and Muthu Veera Vandayan v. The Secretary of State for 
India in Council (3)]. It isa record of demand by Govein- 
ment that such and such an amount is due as land revenue on 
such and such an area. Plaintif admitted before us, when 
pressed, that the stream in question within Survey Nos. 13, 
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512 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVII. 
> The Secre- ` ‘ 
aero 14 and 17 was Government property prior to the grant ol 
State for patta to his vendor. It follows that neither his vendor nor 

India . i i 
v. himself has succeeded to the ownership of that portion of the 
Raghava- stream unless the grant of patta or the grant of these survey 
m numbers on darkhast somehow carried with it also the transfer 
Wallace. J. of ownership of that portion of the stream. As noted, the 
patta implies no such grant, and plaintiff has not chosen to 
produce or call for. the darkhast records. I wholly fail then 
to find any proof that the owhership of Government admitted 

prior to the darkhast has beea lost by Government. 


The mere entry of a particular area in a patta cannot be 
any evidence that the whole extent of the area, without any 
reservations, was granted on darkhast to a darkhastdar, in the 
face of the customary provis in all village A registers, viz., 
that at the original settlement a deduction of 25 per cent. has 
been made from the gross produce on account of unfavourable 
seasons, and on account of any roads, channels, tanks, paths, 
etc., that may have been measured in with the cultivated area. 
The fact of the inclusion, therefore, of any Government poram- 
boke in any re-survey field does not confer on the cultivator 
of that field the right of entering on such poramboke or of in 
any way interfering with it (Exhibit IV). The mere grant 
of a patta for a field does not then automatically carry with 
it the grant of any Government poramboke already existing 
within that field. s 


Plaintiff’s claim, which amounts to saying that there can- 
not be any Government channels in existence within lands 
granted on-patta, unless these channels have been separately 
demarcated, is directly opposed to this general provision of 
the settlement. It is for plaintiff to prove that this usual 
reservation did not form part of the contract between his 
vendor and Government at the time of the grant of patta. He 
has not even produced his patta or examined his vendor to 
prove this, or to prove that his vendor was ever in possession 
of, or owner of a portion of the stream. It seems to mc 
almost absurd to contend that in granting a darkhast for dry 
lands—lands ex-hypothesi not entitled to Government water— 
Government deliberately intended to confer on the darkhastdar 
not merely the user of water flowing through a channel in that 
land to a Government source of irrigation but also the owner- 
ship of part of that channel, so that every grant of patta would 


PART XIV.] THE MADRAS LAW JOURNAL REPORTS. 513 


confer ownership of every channel within the land granted, 
and the right to dam up and stop the flow of water altogether. 
It is certain that Government in granting pattas never had 
any such intention or contemplated that such a transfer of 
ownership as would involve the wholesale breach of its cove- 
nant with the lower wet landholders was included in the con- 
tract. The practical inconveniences of upholding such a con- 
tention are obvious, as plaintiff himself would be the first to dis- 
cover, if a.pattadar further up the stream, say pattadar of 
field No. 1, clairned the right& which plaintiff now claims, 
and diverted all the water to his field so that none at all came 
as far as plaintiff's lands. _Plaintiff’s claim based on the patta 
appears to me therefore wholly untenable and the lower 
Court’s acceptance of it is based on a material misconception 
of the law. The case cited by plaintiff, Kalianna Mudali v. 
The Secretary of State for India in Council by the Collector 
of Salem (1), besides being a case not published in the autho- 
rised reports, does not seem to me of any assistance to plaintiff, 
since from the facts of that case, it appears that the “ rills ” 
feeding the pond were wholly in the plaintiff's lands and had 
presumably never belonged, at any time, to Government. 


Plaintiff has attempted before us to support the decrce 
appealed against, on two grounds not taken before, (a) that 
under the B. S. O., Government does not charge water-rate 
for water taken from jungle streams provided no irrigation 
lower down is interfered with, (b) that plaintiff as owner of 
both banks of the stream in Survey Nos. 13, 14 and 17 pos- 
sesses the natural rights of a riparian owner to usufruct of the 
water as it flows between his banks. As to (a) the foundation 
for such a case has not been laid, and Government was never 
called upon to meet such a case, while it appears in evidence 
(defendant’s 4th witness) that the jungle stream does feed an 
irrigation source so that the B. S. O. quoted has no application. 
As to (b) again such a claim was never agitated in the lower 
Courts. Had it been, it would have been open to Government 
to contend— 


(1) that a mere darkhast ryotwari pattadar of 
dry lands has no riparian rights to water for irrigation pur- 
poses (see S. A. No. 1639 of 1918); 
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(2) that even if he has, such rights do 
not permit the diversion by mud dams of wate: 
which would otherwise flow into a Government irrigated 
source. I am of opinion that such mixed questions of fact 
and law cannot be agitated for the first time here in Second 
Appeal. 


It is clear then that as between plaintiff and Government 
the ownership of this channel and the water in it within fields 
Nos. 13, 14 and 17 belongs to’'Government and that the charge 
of water-rate ordinary or pesal for water taken therefrom to 
dry lands is in accordance with law (Acts VII of 1865 and 
HI of 1905). This Second Appeal must therefore be allowed 
and plaintiff’s suit dismissed with costs here and below. 


T.S. V. Second Appeal allowed. 


IN THE Hicu COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA RAO. 


Arunachala Goundan Petitioner* 
v. 
Katha Goundan and others Respondents. 


Civil Procedure Code, O. 5, R. 1 and O. 9, Rr. 9 and 13—Appearance by 
pleader—Pleader reporting no instructions—Dismissal for defauli—Restoration. 


On the day on which a suit was posted for hearing, the plaintifs pleader 
appeared and stated he had no instructions. Thereupon the Court dismissed 
the suit. Held, that the dismissal of the suit under the above circumstances, was 
a dismissal for default and that an order restoring the suit by the Court below 
was rightly passed. When a pleader appears and says he has no instructions, 
he intends to inform the Court that he had no instructions to conduct 
the case either wholly or partially ; in other words, he tells the Court that, 
though he has filed an appearance, he does not propose to appear for his client, 
It is a contradiction in terms to hold that a person who says he does not appear 
does, in fact, appear. Gopalh Row v. Maria Susaya Pillai, I L R 30 M 274 
followed. 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to re- 
vise the Orders of the District Court of Coimbatore in 
C. M. A. Nos. 65 and 67 of 1922 preferred against the 
Orders in C. M. P. Nos. 321 and 320 of 1922 in O. S. Nos. 
333 and 286 of 1921 on the file of the Court of the Additional 
District Munsif of Coimbatore. 


——— + 
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W atrap S. Subramania Aiyar and A. S. Srinivasa Atyar for 
petitioner. 


T. Ramachandra Aiyar for respondents. 


The Court delivered the following 


JUDGMENT :_There were two suits before the District 
Munsif, the one he dismissed for default on account of the 
non-appearance of the plaintiff, and in the other he passed an 
ex parte decree on account of the „defendant not having appear- 
ed. The plaintiff in the first suit and the defendant in the 
second suit happen to be the same person. Applications 
were made to the District Munsif to set aside the order of 
dismissal for default in the first suit and to set aside the ex 
parte decree in the second suit. The District Munsif refused 
to allow these applications, but on appeal the District Judge 
made orders favourable to the applicant. The propriety of 
these orders is challenged in the revision petitions before me. 


A Vakil appeared for the party in default and stated 
he had no instructions. lt is argued that notwithstanding this 
the pleader must be held to have appeared on his client’s be- 
half and, therefore, the provisions of O. 9 do not apply. I 
am utterly unable to follow this argument. O. 3, R. 1, so 
far as it is material for the present purpose, runs thus :_. 
“ Any appearance in any Court required by law to be made by 
a party may be made by a pleader duly appointed to act on 
his behalf.” O. 5, R. 1, sub-clause (2) provides:—“A de 
fendant to whom a summons has been issued under sub- 
rule (1) may appear (a) in person, or (b) by a pleader 
duly instructed and able to answer all material questions rc- 
lating to the suit, or (c) by a pleader accompanied by some 
person able to answer all such questions.” ‘This provision 
no doubt refers in terms to a defendant, but in principle there 
seems to be no distinction for this purpose between a defendant 
and a plaintiff, and I am quite clear that the same rule is to 
be applied in regard to both. When a pleader appears and 


says he has no instructions, I take it that he intends to inform. 


the Court that he has no instructions to conduct the case either 
wholly or partially ; in other words, he tells the Court that, 
though he has filed an appearance, he does not propose to 
appear for his client. It seems to me to be a contradiction 
in-terms to hold that a person who says he does not appear 
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does, in fact, appear. It has been argued that it is necessary 
for a pleader to say in such circumstances that he severs his 
connection with the case, or that he withdraws his vakalat. 
l do not think any set form of words is necessary to convey to 
the Court the information that he has ceased to appear and 
that he, in fact, does not appear for his client. There is no 
magic in the words “ I have ceased my connection with the 
case.” In my opinion the mere attendance of a pleader who, 
tor want of instructions, is finable “to answer all material 
questions relating to the suit g° is not an appearance on behalf 
of his client. Another case may arise where the pleader ap- 
pears and says that he applics for an adjournment and on the 
adjournment being refused informs the Court that he has no 
instructions. Here again, I am perfectly clear that there is 
no appearance on behalf of the party. Then a third contin- 
gency may arise. The pleader may be duly instructed and be 
able to answer all material questions, but still he may 
tell the Court, “‘ I have no instructions °”. This conduct may 
render him liable at the instance of his client, but the question 
that is material for the present purpose is, was there or was 
there not an appearance ? Supposing that a pleader who 
has been retained is actually engaged in another Court and 
fails to appear, can it be said that there is an appearance‘on 
behalf of his client ? Failure to appear and refusal to 
appear, do, I think, stand onthe same footing. In neither 
case can there be said to be an appearance. The matter 
seems to be simple in the extreme and but for the large body 
of conflicting decisions on the point, I should have had no 
difhculty in deciding the case. ‘There is abundant authority 
in favour of the proposition, as I have statedit. Gopala Row 
v. Maria Susaya Pillai (1), Soondarlal v. Goorprasad (2) 
and Satish Chandra Mukerjee v. Ahara Prasad Mukerjee (3) 
and I am not prepared to follow the decisions which take a 
different view. 


The Civil Revision Petitions, therefore, fail and are dis- 
missed ; No. 212 with costs. In No. 213 the petitioner will 
pay the counter-petitioner only the printing charges ; no Vakils’ 
fee is allowed. 


A. V. V. Petitions dismissed. 
meee 
ıı (1906) ILR 30 M27q 17M LJ 225. 
2, (1898) I LR 23 B 414. 3. (1907) ILR 34 C 403 (F B). 
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IN THE HicH COURT oF JUDICATURE AT MADRAS. 
Present MR. Justice DrEvaposs. 


Areti Singarayya Appellant? (and defendant) 
v. 
Areti Subbayya and others Respondents (Plaintiff 


and defendants 4, 5 and 1). 


Contract—Enforccability—Sale of land—Agireement by vendee to discharge 
debt of vendor—Right of suit—Privity of’ contract—Rule as to—Exception—All 


parties before Court—Effect. ri 


The vendee of a property undertook to discharge a debt due by his vendor 
to a third party. The plaintiff alleging that the third party was a benamidar 
for him sued for the amount due impleading as defendants the benamidar, the 
vendee and the vendor. It was proved that tbe third party was a benamidat 
for the plaintiff, but the vendee pleaded that he was not liable as there was no 
privity between him and the plaintiff. Held, the ordinary rule of law that a 
stranger to a contract though a beneficiary thereunder could not sue upon it 
does not prevent a Court, in the exercise of its equitable jurisdiction, from pass 
ing a decree in his favour, when all the parties affected by the contract are 
before the Court. 

Gregory v. Williams, (1817) 3 Mer. 582 ; Dwarakenath Ash x. Priga Nath 
Malı, 36 I C 792; Debnarayana Dutt v. Chunilal Ghose, I. L. R. 41 Cal. 
137 and Perma Thiruvadi Atyangar v. Pokutti Janaki, 45 M. L. J. 693 
followed ; Tweddle v. Atkinson (1861) 1 B and S. 393 ; Panku Menon v. Dhar- 
man Achan, 1 L R 41 Mad. 488 ; Iswaram Pillai v. Sonnevaveru Taragon, ILR 
38 Mad. 753 referred to. 

Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Ellore in A. S. No. 5 of 1921 
(A. S. No. 185 of 1920 on the file of the Court of the Sub- 
ordinate Judge of Ellore), preferred against the decree of the 
Court of the Additional District Munsif of Tanuku in O. S. 
No. 388 of 1918 (O. S. No. 964 of 1917 on the file of the 
Court of the Principal District Munsif of Tanuku). 


K. Ramamurthi for appellant. 

K. Kameswara Rao for respondents. 

The Court delivered the following 

JUDGMENT :—The main question argued in this second 
appeal is whether the plaintiff could maintain the suit against 
the 2nd defendant. The 2nd defendant is the vendee of cer- 
tain property from defendants 3 to 5. Under the deed, 
Ex. A, he undertook to discharge a debt of Rs. 888 due by 
defendants 3 to § to the 1st defendant. The plaintiff brings 


*S A No. 1339 of 1921. ~ roth July, 1924 
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the suit against the defendants alleging that the 1st defendant 
is a benamidar for him and that he 1s entitled to the amount 
mentioned in Ex. A. The learned District Munsif found that 
the 1st defendant was a benamidar for the plaintiff and gave a 
decree against defendants 3 to 5 and exonerated the 2nd 
defendant on the ground that there was no privity of contract 
between the plaintiff and the 2nd defendant. On appeal the 
learned Subordinate Judge held that inasmuch as all the parties 
to the transaction were before the Court, the Court was en- 
titled to pass a decree againsé the 2nd defendant as well, and 
he modified the decree of the Court of first instance by passing 
a decree against the 2nd defendant as well. It is contended 
before me that the decision of the Subordinate Judge is wrong 
as the 2nd defendant did not undertake to pay the plaintiff the 
amount mentioned in the sale deed ; and reliance is placed upon 
Isti Panku Menon v. Dharman Achan (1). In that case a 
Full Bench of this Court held that the principle of the decision 
in Tweddle v. Atkinson (2) applied to India and a stranger 
to the contract could not sue on the contract even though under 
the contract some benefit was reserved for him. In this case, 
the vendee and the person to whom the vendee undertook to 
pay the amount are before the Court. Whether ina case 
like this the plaintiff should fail because the undertaking was 
not to him is a question which is not free from diffculty. In 
Dwarakanath Ash v. Priya Nath Malvi (3), a Bench of the 
Calcutta High Court held relying upon the well-known case of 
Gregory v. Williams (4) that where all the parties were before 
the Court it was open to the Court to give relief to the plain- 
tit even though no promise was made to him by the person 
liable. In the case of Gregory v. Williams (4), the engage- 
ment was with one Parker, and it was he that paid the con- 
sideration, but Gregory did not furnish any consideration and 
he was no party to the contract. Parker acted as his trustee; 
and Gregory derived an equitable right through the mediation 
of Parker’s engagement. Sir William Grant, M. R., held that 
inasmuch as Parker and Gregory were plaintiffs the plaintiffs 
could succeed. In Debnarayana Dutt v. Chunilal Ghose (5% 
Sir Lawrence Jenkins examined the case of Tweddle v. Atkin- 
son (2) and stated: “ The bar then in the way of an action by 





tr (1917) ILR 41 M 488. (1861) 1 B & S 393. 
3. (1915) 36 I C 792. 4. (1817) 3 Mer 582. 
§ (1913) ILR 41 C 137. 
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the person not a direct party to the contract was probably one 
of procedure and not of substance. In India we are e free 
from these trammels and are guided in matters of procedure by 
the rule of justice, equity and good conscience.” This case has 
been examined by a Bench of this Court in [swaram Pillai v. 
Sonnivaveru Taragon(6). Some observations in that judgment 
are, no doubt, against the view taken by Sir Lawrence Jenkins 
in the Calcutta Case. There are exceptions to the principle 
enunciated in Tweddle v. Aikins6n (2) as in the case of family 
settlements, partition arrangements, etc. Persons who are 
not actual parties to the agreement or engagement are entitled 
to sue for the benefit reserved to them under such arrangements 
or engagements. But apart from that where a Court has before 
it all persons and is in a position to do complete justice to the 
case, it would be straining the law to hold that the suit should 
fail on the ground that the defendant did not contract with the 
plaintiff to pay the amount which he contracted to pay on his 
behalf. Ina recent case decided by this Court which is re- 
ported in Peria Thiruvadi Iyengar v. Pokutti Janaki (7), 
Venkatasubba Rao, J., observes at page 697: “ The 2nd and 
3rd defendants have undertaken to pay the plaintiff Rs. 1,500. 
The undertaking is absolute. They have not said that they 
will be liable to pay Rs. 500 only in the event of the security 
being sufficient to pay off both the mortgages. The competi- 
tion is only as between the plaintiff on the one hand and the 
2nd and 3rd defendants on the other There 
is no third party involved. The contest is merely between 
the plaintiff on the one hand and the defendants 2 and 3 on the 
other.” And he held that the plaintiff was entitled to succeed. 
It is unnecessary to refer to a number of cases on the point, 
such as Jamnadas v. Ram Autar Pande (8), and Khwaja 
Muhammad Khan v. Hussaini Begam (9). So long as the 
principle of the decision in Gregory v. Williams (4) is held 
to be good law there is no reason why the plaintiff in this suit 
should not succeed. The case of Gregory v. Williams (4) 
is cited with approval in Jn re, Empress Engineering Com- 
pany (10). Lord Justice James clearly says that any objec- 
tion on the score of misjoinder would not have been tolerated 


2. (1861) 1 B & S 393. + (1817) 3 Mer 582. 
6. (1913) ILR 38 M 753. 7. (1923) 45 ML J 693. 
8. (1911) ILR 34 A 63. 9. (1910) ILR 32 A 410 


10. 16 Ch D 125 at 130. 
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in that case. That being so, I think the judgment of the 
learned Subordinate Judge is right, and the plaintiff is entitled 
to a decree against the 2nd defendant as well. 


The other point raised in the case is as to interest claimed 
by the plaintiff. By Ex. A the 2nd defendant did not under- 
take to pay any interest. It is a sum certain and the plaintift 
is entitled to claim interest only from the date of demand. 
There is no evidence that hg made any demand prior to the 
date of plaint. The Sukordinate Judge is not right in 
awarding interest from tle date of breach of contract. 
The plaintif is entitled to interest at 6 per cent. 
per annum from the date of plaint as given by 
the District Munsif. The decree will be modified 
to this extent. With this modification the second appeal is 
dismissed with proportionate costs of the 1st respondent. 


TeV: Second Appeal dismissed. 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE PHILLIPS. 
Nallur Chakravarthi Rajagopalachariar Appellant* (Plif) 


v. 
Bashyachariar and others Respondents (Defendants 
Nos. t to 4, 6, 8 to 10, 5, 11 and 7). 
Civil Procedure Code, O. 8, Rr. 4 and 5—Pleadings—Allegations in—Denial 
fo be specific—Scope of the rule. 


In a suit instituted on 7th September, 1918, by the reversioners of a de- 
ceased Hindu to recover possession of propertiea alleged to have been in the 
possession of his widow as his heiress, it waa alleged in the plaint that the widow 


‘died on 28th September, 1906. The defendants in their written statement 


pleaded that they did not admit that the widow died on the date specified 
in the plaint and further stated that the plaintiffs suit was barred by limita- 
tion. Issues were framed as to the date of the death of the widow and limita- 
tion. Held, that there was no admission but a denial by the defendants of 
the date of the widow’s death as alleged in the plaint and that the plaintiff 
had to prove that he had brought the suit wrthin twelve years of the death 
of the widow. 


Second Appeal against the decree of the District Court of 


South Arcot in A. S. Nos. 18 and 35 of 1920 preferred against 


tS A No. 1370 of 1921, a7th March, 1924, 
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the decree of the Court of the District Munsif of Tirukoilur in 
O. S. No. 907 of 1918. 


T. R. Ramachandra Aiyar and S. Ramaswami Aiyar for 
appellant. 


$. Varadachariar, T D. Srinivasachariar, K. 8. Krishna- 
swami Atyangar and V Krishnamachariar for respondents, 


The Court delivered the following 


JUDGMENT :—The plaintiff brings this suit as a reversion- 
er to recover properties which Sere in the possession of the 
widow of the last male holder. He brought the suit on the 
7th of September and alleged in his plaint that the widow 
had died on the 28th of September 1906 thus bringing his suit 
within time. The defendants in their written statement plead- 
ed as follows “The plaintiff should prove that the said 
Seshammal died on 28th September, 1906 and these defend- 
ants do not admit that date as the date of her death.”’ Later 
on in the written statement they say : “The plaintiff’s suit 
is barred by limitation also.” The 5th defendant in a sepa- 
rate written statement also took the plea that the suit was 
barred by limitation. Issues were accordingly framed, the 
6th issue being “ Whether the suit is barred by limitation ? ” 
and subsequently an additional issue was framed ‘ When did 
the widow Seshammal die ?” The District Judge has found 
that Seshammal did not die on the date alleged by the plaintiff 
and that consequently the suit was barred by limitation and 
now in Second Appeal it is urged that this finding, although 
a finding of fact, cannot be accepted because there was an 
admission in the defendants’ pleadings of the allegations by 
the plaintiff. The provision of the Civil Procedure Code 
‘relating to this is O. 8, R. 5, which states that “ Every allega- 
tion of fact in the plaint, if not denied specifically or by neces- 
sary implication or stated to be not admitted in the pleading 
of the defendant, shall be taken to be admitted except as 
against a person under disability.” In the present case the 
defendants distinctly stated that they did not admit the plain- 
tifs allegation as to the date of Seshammal’s death. It is 
argued that inasmuch as they did not make a counter-allega- 
tion as to what that date exactly was, it must be deemed to be 
an admission within the meaning of R. 5 and reliance is placed 
on several English cases, i. e., Thorp v. Holdsworth (1), 


1. (1868) 3 Ch. D. 837. 
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T'ildesley v. Harper (2) and Rutter v. Tregent (3). These 
Cases however, appear to me to be based not on 
the corresponding provision to R. 5 but to the provision 
corresponding to R. 4 of O. 8 which says that “ Where a de- 
fendant denies an allegation of fact in the plaint he must not 
do so evasively.” In these cases there were several circum- 
stances set out in the plaint as constituting the details of cer 
tain transactions and instead of denying those several circum 
stances specifically, the defeħdants denied them as a whole 
and as pointed out in one ofehe judgments such denial would 
be perfectly justified, provided any one of these circumstances 
was not strictly accurate, but that it did not amount to a 
denial of each and every one of those allegations. In the 
present case there is no question of evasive denial for here 
there is only one fact alleged and that has been stated to be not 
admitted. | Whether the defendants actually knew the date 
of Seshammal’s death or not at the time they made this 
pleading does not seem to be material. It was understood 
by all the parties that this plea of limitation was taken and 
that the ground of the plea was that the suit was not brought 
within twelve years of Seshammal’s death. ‘There is no ques- 
tion of the plaintiff being taken by surprise and consequently, 
theré being no admission as to the date, the finding of the 
District Judge must be accepted. In that view, this Second. 
Appeal fails and is dismissed with costs, two sets. 


As VeV: Second Appeal dismissed. 


In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :__Mr. Justice JACKSON. 


Mu. Chidambaram Chettiar Petttioner* (Petitioner ) 
v. 
C. K. Kadar Mohideen Rowther and 
others Respondents (Respondents). 


Civil Procedure Code, O. 33, R. 3—Pauper application— Presentation to 
Shertshiddar—If valid—Madras Civil Rules of Practice, R. 14—If ultra vires. 


In O. 33, R 3, Civil Procedure Code, the insistence is on the words “in 
person” and not on “to the Court” as meaning the Judge himself. There 
is no reason to hold that R. rq of the Civil Rules of Practice is ulira vires and 
the mere fact-that an applicant in forma pauperis presented his application to 
the Sherishtadar is no ground for rejecting the same. 


2. (1871) 7 Ch. 403. 3. (1879) 12 Ch. 758. 
"C R P No. 762 of 1922. 23rd July, 1924. 
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Petition under S. 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the Subordjnate 
Judge of Tinnevelly, dated 1st March, 1922, in O. P. General 
No. 1084 of 1922 (No. 17 Register). 

P.V Krishnaswami Atyar for petitioner. 

R. Ganapathi Atyar for 1st and 5th respondents. 

The Court made the following 

ORDER The petitioner’s pauper petition was rejected 
merely because ıt was presented in person to the Sheristadar 
and not to the Court. ss 


There is no reason to hold that R. 14 of the Civil Rules 
of Practice is ultra vires. ‘‘ Court ” is nowhere defined in the 
Code of Civil Procedure (1908) and the “ Court or such 
ofhcer as it appoints in this behalf” is the Court for purposes 
of receiving suits, and, by analogy, applications. The insistence 
in O. 33, R. 3, Civil Procedure Code, is on “in person ” not 
on Court as meaning “ Judge himself.” If necessary the 
learned Subordinate Judge may take up the petition again in 
the light of these remarks but possibly subsequent circun- 
stances have rendered further action unnecessary. 

Deo. Va ees 

IN THE HIGH COURT or JUDICATURE AT MADRAS.. 


PRESENT :—MR. Justice KRISHNAN AND MR. Jusrice 


ODGERS. 
Doorvas S. S. Subbarama Aiyar Appellani* (Petitioner: 
Plaintif.) 
a v. 

Somalinga Subba Alyar and another Respondents (Defts.) 

Civil Procedure Code, O. 38, R. s—Altachment before judg ment—Security-— 
Suit dismissed by trial Court but decreed on appeal—Luability of surety. 

Where a person furnishes security under O. 38, R. 5, Civil Procedure Code 
with a view to avoid an attachment before judgment, his liability as surety 
ceases with the dismissal of the suit by the trial Cout and does not Levive 
if the suit 1s decreed on appeal. 

Sheik Suleman v. Shiviam Bhikaji, (1887) L L, R. 12 B. 71 ; Gallamudi 
Venkatasuuba Row v. Chaparala Rosayya, (1914) M W N 914 referred to. 

Erıikulappa Chetti v. The Official Assignee of Madras, (1915) I LR 39 M 
903 followed. Janaki Nagasamı diyar v, Ramaswami Aiyangar, (1919) 
11 L W 6 not followed. 

Ramah Aiyar v. Gopalier, (1918) I L R 41 M 1053 ; Raj Raghubar Singh 
v. Jai India Bahadur Singh, (1919) I L R 42 A 158 distinguished. 


~A A O No. 324 of 1923. 4th April, 1924. 
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Appeal against the Order, dated 13th August, 1923 of the 
Court of the Subordinate Judge of Madura in Execution Peti- 
tion No. 92 of 1923 in O. S. No. 19 of 1918. 


K. Bhashyam Atyangar for appellant. 


T. Narasimha Aiyangar and P. R. Srinivasan for res- 
pondents. 


The Judgment of the Court was delivered by 


KRISHNAN, J. :—In thisecase the appellant brought a 
suit against the first respondent in the Sub-Court of Madura 
and pending that suit, applied for attachment before judgment 
under O. 38, R. 5, of the Civil Procedure Code. The ist 
respondent agreed to furnish security and executed the bond, 
the effect of which is the question now before us. His suit was 
subsequently dismissed by the first Court. The appellant 
however succeeded in getting a decree in the Appellate Court. 
He now applies to have his decree executed against the proper- 
ties mentioned in the security bond. It should be stated that 
after this application had been filed, the rst respondent was 
adjudicated an insolvent, and all his properties have become 
vested in the Official Receiver, who has been brought on re- 
cordas the 2nd respondent. The Official Receiver raised a 
number of contentions against the decree of the appellant be- 
ing cxecuted against the properties in question. It is suthcient 
for the disposal of this appeal to refer to one of them, namely, 
that the bond ceased to have any effect as soon as the decree 
of the first Court was passed, dismissing the appellant’s suit. 
The circumstances under which the bond was given, we have 
already stated, namely, that it was under O. 38, R. 5. What 
that rule states is that the defendant should furnish security 
in such sum as may be specified under the order of the Court, 
to produce and place at the disposal of the Court when re- 
quired, the said property (namely, the properties that are at- 
tached), or such portion thereof as may satisfy the decree 
which may be passed by the Court in the case. We have 
to construe the bond with reference to the circumstances under 
which it was executed as its language is not clear. The bond 
says “In pursuance of the order of the Court, dated 22nd 
March, 1918, in I. A. No. 68 of 1918 in the above suit, I 
have hereby given as security all the rights which I have in 
the property described hereunder for the aforesaid suit amount. 
Jn case the aforesaid suit is decided in favour of the plaintiff, 
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the under-mentioned property, myself and my heirs hereby 
bind ourselves to be responsible for the said amount. , This 
security bond is executed for Rs. 5,000.’’ The bond was 
executed to the Court. We have not before us the records of 
1. A. No. 68 of 1918 referred to in the bond. But evidently 
it was some order passed by the Court under R. 5, O. 38. 
Though the bond is worded somewhat widely it is clear that 
the respondent was giving security only for the decree that 
might be passed against him by’ the Court to which he gave 
the security. There can be n@ doubt that if he had not fur- 
nished security, and his property had been attached before 
judgment, such an attachment would have ceased to have any 
effect as soon as the Court dismissed the plaintiff’s suit. See 
Abdul Rahman v. Amin Sharif (1). It seems therefore right 
to hold that the bond which really took the place of the 
attachment before judgment was meant to give security only 
for the purpose of enabling the First Court to execute its 
decree in case it passed a decree. As that Court did not pass 
a decree at all but dismissed the suit we consider that the Sub- 
ordinate Judge was right in thinking that the bond ceased to 
have any further effect. This view is in conformity with the 
case reported in Shetk Suleman.yv. Shivram Bhikaji (2) follow- 
ed in Gallamudi Venkatasubba Row v. Chaparala Rosayya( 3) 
by a Bench of this Court. An earlier case in the Privy Council, 
Ranee Birjobuttee v. Pertaub Singh (4), raised a somewhat 
similar question with reference to the security given for a 
Privy Council Appeal. That appeal was dismissed by the 
Privy Council for default and then was restored. The ques- 
tion arose whether the security of Rs. 4,000 given for the 
appeal would continue as security for the subsequent proccecl- 
ings in the Privy Council after the Privy Council had dismiss- 
ed the original appeal. Their Lordships thought that it 
would not, and directed that a fresh security of £ 600 should 
be furnished bv the appellant. Their Lordships were of 
opinion that when they dismissed the appeal in the first instance, 
the surety ceased to be bound, and therefore a fresh security 
Was necessary. 


A similar case was brought to our notice in 
Moonshee Amir Ali Khan Bahadur v. Kasim Ali Khan (5). 


1. (1918) I LR 45 C 780 a. (1887) IL Ri2 B71. 
3. (1914) M W N 714 4. (1860) 8 MIA 160, 


5. (1870) 13 W R 403. 
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In this Court we have a case in Errikulappa Chetti v. The 
Oficial Assignee of Madras (6), where the money specified in 
the summons issued under O. 38, R. 5 was paid by the 
defendant into Court ; their Lordships held that the decree- 
holder had no charge on that money as against the Official 
Assignee. This view seems to be somewhat in conflict with 
the view expressed in Janaki Nagaswami diyar v. Ramaswan:i 
Atyangar (7), but we must follow the ruling in Errikulappa 
Chetti v. The Official Assignee of Madras (6) in preference 
to the one in Janaki Nagaswami Aiyar v. Ramaswami 
Atyangar (7). 

Our attention has also been drawn to the case in Ramiah 
Aiyar v. Gopalier (8). That case is not against the view we 
are taking. Here the security was given only for enabling 
the decree to be executed, 1f any decree was passed by the 
Court. In the case cited, money had been deposited under 
R. 2 of O. 38 to the credit of the action and it was held that 
the plaintif who obtained a decree in the suit had a lien on 
the money. That case is not an authority here as the plaintitt 
here did not get a decree in the Court to which security was 
given. 


Finally our attention was drawn to the decision of the Privy 
Council in Raj Raghubar Singh v Jai Indra Bahadur Singh(g). 
In that case no doubt there are some observations by their 
Lordships on page 164 which appear to be in favour of the ap- 
pellant. Their Lordships construing the security bond in the 
case say that the construction that the security was confine.i 
to the Judicial Commissioner giving a decree for the mesne 
profits in the first instance was not proper as ‘ according to it 
if the Court of the Judicial Commissioner had reversed the 
decree of the Subordinate Judge, but wrongly reversed it and 
been itself corrected on final appeal, so that the widow was 
really entitled to possession and the mesne profits, still thy 
Court of the Judicial Commissioner having decided against 
her, the sureties would have had to pay to the defendant who 
had no title, the amount of the mesne profits from the date 
of the original decision to that of the intermediate Court of 
Appeal. This shows that the bond should not be construed 
too literally but reasonably with reference to its language ancl 





6. (1915) IL R 39 M 903. 7, (1919) 11 LW 6. 
8 (1918) IL R41 M 1083 35 MLJ 355. 9. (1919) IL R4aA 158. 
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the surrounding circumstances. Lf the decree is reversed by 
the appellate Court the security goes with it; the seourity 
must thercfore be taken to be for a subsisting decree only. ” 
The observations of their Lordships must be read with the 
language and the circumstances of the instrument which they 
were construing. That was a case where security had been 
given for mesne profits on behalf of a widowed Rani, who 
was asking for possession of properties pending the appeal in 
the Judicial Commissioner’s Court. She was directed to 
give security for mesne profits &f the property, and the bond 
in question was the security that was given. The bond stated 
that the hypothecated property should serve as security and 
be liable to the extent of a lakh of rupees for carrying out the 
aforesaid purpose. It was argued before their Lordships 
that this security bond ceased to have effect as soon as the 
Judicial Commissioner dismissed the appeal to him. This 
argument was met by their Lordships by pointing out that 
there was really no difficulty on the language of the instru- 
ment as by it the sureties made themselves liable for any order 
that might be passed by the Judicial Commissioner, not the 
first order merely, but any order. The order for which the 
security was sought to be enforced was an order of the Judi- 
cial Commissioner himself though passed after remand and 
it fell within the language of the bond. 


We cannot use this case as an authority for holding gene- 
rally in all cases that whenever a bond is given as security to 
a Court for any decree that may be passed by that Court, it 
should be construed as meaning that the security was available 
for the proceedings not only in that Court, but also in the 
Courts of Appeal. That would really depend upon the 
language of the bond as construed with reference to the sur- 
rounding circumstances. In the present case we think the 
bond was given to take effect only if the attaching Court had 
passed a decree and that not having taken place, the appellant 
is not entitled to any charge upon the properties on the strength 
of the bond. The appeal therefore fails and is dismissed 
with costs of the 2nd respondent. 


A.V. V Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PHILLIPS AND MR. JUSTICE 
ODGERS. 


Rachamadugu Venkatapathi (minor) by 
next friend Lakshmamma Appellani*® (Pelittoner ) 
v. 
K. Ramadas Rao (Receiver) ,. Respondent (Respondent). 
Assignmeni—Len or charge—Assigument for purposes of collection—Rights 
of assignor. > 


Where n person assigns to another for purposes of collection certain arrears 
of rent and other dues, the assignee agreeing to pay.over to the assignor half 
the net proceeds after deducting the costs of collection, the assignment creates 
in favour of the assignor a lien in the nature of a trust or charge on the 
moneys received thereunder and the trust can be enforced as against the 
receiver of the assignee’s estate in the event of his bankruptcy. The assignor 
is not in the position of an ordinary unsecured creditor in the insolvency.- 


Comfort v. Betts, (1891) 1 Q B 737 ; Navajee v. Administfator-General of 
Madras, I L R 38 M soo relied on. 


Appeal against the Order, dated 13th September, 1922, 
of the District Court of Anantapur in I. A. No. 235 of 1922 
in I. P. No. 9 of 1920. 


B. Sitarama Rao and K. Srinivasa Rao for appellant. 
B. Somayya for respondent. 
The Court delivered the following 


JUDGMENTS :—Phillips, J. :—I agree with the order pro- 
posed by my learned brother and need only say that the deci- 
sion of the Court of Appeal in 1891 in Comfort v. Betts (1) 
governs this case also. I may also refer to Palaniappa v. 
Lakshmanan (2) and Navajee v. The Administrator-General 
of Madras (3) as supporting this conclusion. The appellant 
is entitled to the money in Court as the assignment created 
in the assignor’s favour ‘a lien in the nature of a trust or a 
charge on the money recovered thereunder. The appeal is 
therefore allowed with costs throughout. 


Odgers, J. :— On 23rd September, 1913, the Swami of 
Ahobilam Mutt assigned to Rangiah and Sanjeeviah the 


rt (1891) 1 Q B 737. 2. (1893) ILR 16M 429. 


3. (1913) ILR 38 M 500. 
*A A O No. 418 of 1922. t1th March, 1924. 
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amount due for rent and damages from one Ramappa who 
had leased certain lands belonging to the Mutt. The as- 
signees were to collect the arrears of rent due from Ramappa, 
recover damages from him in respect of cutting trees, pay 
all the costs themselves ın the first instance and pay over hall 
the net proceeds to the Swami after deducting costs. Rangiah 
Is now represented by minor petitioncr-appellant and in 1915 
Sanjeeviah was adjudicated an insolvent. Certain moneys 
have been recovered from the*lessee and are in deposit in 
the District Court of Kurnool.€ The appellant states that he 
paid the Swami in 1919 Rs. 1,500 and took a deed of relin- 
quishment whereby he acquired the Swami’s half-share in the 
net proceeds provided for by the deed of assignment. The 
appellant asserts that the insolvent (now represented by the 
Ofhcial Receiver) is entitled only to 1|4th of the amount re- 
covered; himself being entitled to the other 1|4th which, to- 
gether with the 1|2 acquired from the Swami amounts to 3|4th 
of the fundin Court. The Official Receiver contends that he 
is entitled to 1/2 the decree amount and not 1|4th only and 
that as the Swami would as to his 1{2 under the assignment 
deed be in the position of an ordinary creditor, the appellant, 
by the transaction in 1919, can acquire no better rights against 
the insolvent’s estate than the Swami had and must rank as 
an ordinary creditor. This contention was upheld by the 
District Judge and the question is whether it is right and 
whether under the deed of assignment the assignees were con- 
stituted trustees for the Swami as to 1|2 the proceeds they 
recovered. It is further contended that if they were not 
trustees they were agents for collection or that a charge was 
created on the fund recovered in favour of the Swami. In 
my opinion I think the assignment was an absolute one in 
favour of the assignees. “I do hereby assign to you, your 
heirs and assignees the amount now owing and hereafter falling 
due.” It does not signify in this country whether the assig- 
ment is one at law by virtue of S. 25 of the Judicature Act 
of 1873 or is only an equitable assignment. A trust in favour 
of the assignor whether of the whole debt assigned or of the 
surplus after retention thereout of a definite sum by the as 
signee does not prevent the assignment being absolute m 
the case of an equitable assignment a direction to pay a sum 
of money out of a specified debt or fund constitutes such an 
assignment, though not of the whole debt or fund and it ts 
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immaterial that the amount of the debt assigned is not ascer- 
tained at the date of the assignment. See per Chitty, L. J. 
in Durham Brothers v. Robertson (4). This case appears 
to me to resemble Comfort v. Betts(1) where certain persons 
assigned debts due to them to the assignee to recover the same 
and on recovery to pay to the assignors respectively out of the 
aggregate sum recovered such proportionate part of such 
aggregate sum as should represent or comprise the individual 
debt due to them respectively or such part thereof as might 
have been recovered by she assignee. The Court of 
Appeal held that what was intended was an absolute assignment 
of the debts subject to a trust for the payment of the money 
recovered to the creditors. In my opinion this decision is 
applicable to this case ; the only difference here is the clause 
with regard to the recovery of damages, but as pointed out 
above that is not a matter which needs consideration in this 
country. The intention here was to pass the whole of the as- 
signor’s interest in the debt due and in the recovery of damages. 
He was however entitled to half the net proceeds recovered. 
The Court of Appeal has held in the case quoted that the in- 
tention in such a case imports a trust and following that deci- 
sion I have no doubt that it was intended by the parties here to 
the deed of assignment that the assignees should hold half the 
proceeds in trust for the assignor. The Swami would there- 
fore not be in the position of an ordinary unsecured debtor 
with regard to the proceeds and the appellant who stands in 
his shoes will occupy the same position. 


A. V. V. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. Justice KRISIINAN AND MR. JUSTICE 
ODGERS. 


Sinnaswami Chettiar A ppellant* (Petitioner) 
v. 
Aligi Goundan and others Respondents (Creditors- 
Respondents). 


Provincial Insolvency Act (V of 1920), Ss. 23 and 31—Insolvency—Right to 
apply for protection before adjudication. 





r. (1891) 1 Q B 737. 4 (1898) 1 Q B 765. 
“A A O No. 469 of 1923. a 3rd April, 1924. 
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Under the Provincial Insolvency Act an insolvent is not entitled to apply 


for protection before adjudication, unless he has been actually arrested in 


. e 
execution of a decree. 


Appeal against the order of the District Court of 
Coimbatore, dated the 26th September, 1923, and made 
in I. A. No. 268 of 1923 in I. P. No. 80 of 1923. 


M. S. Vaidhyanatha Iyer for appellant. 


S. S. Ramachandra Iyer fox respondents. 
The Court delivered the following 


_ JUDGMENT — This is an appeal from the order of the 
District Judge of Coimbatore refusing protection to the ap- 
pellant who has filed a petition in insolvency in that Court. The 
petition had been admitted but no order of adjudication had 
been made at the time the application for protection was made 
or even now. The learned Judge has refused protection on 
the ground that the insolvent had made two fraudulent trans- 
fers just before he made the application. We do not how- 
cver propose to go into that question in appeal. S. 31 of the 
Provincial Insolvency Act deals with applications for protec- 
tion only after the order of adjudication is made and that stage 
had not been reached in this case yet. The only other provi- 
sion which deals expressly with what may be called protection 
before adjudication is S. 23. That section says, “ At the 
time of making an order admitting the petition or at any subse- 
quent time before adjudication, the Court may, if the debtor is 
under arrest or imprisonment in execution of a decree of any 
Court for the payment of money, order his release ón such 
terms as to security as may be reasonable and necessary.” The 
condition under which the Provincial Insolvency Act allows 
the Court to interfere between an insolvent and his judgment- 
creditors before adjudication is where a decree-holder has 
arrested him. An insolvent is not entitled to make an appli- 
cation under-the Act for protection before he is adjudicated, 
unless he has been arrested, because there is really no necessity 
till then for any protection. If the insolvent wants to apply 
for protection, he ought to expedite matters in such a way as 
to get his order of adjudication first and then ask the Court to 
grant protection under S. 31. Neither the state of affairs 
contemplated by S. 31 nor by S. 23 has arisen in this case. 
We, therefore, think that there is no necessity to grant pro- 
tection at this stage. If the insolvent is arrested hereafter, it 
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will be open to him to apply under S. 23 and we have no doubt 
that the Court will consider his case on the merits and not al- 
low the order now passed by the District Judge to stand in the 
way of such consideration. Similarly if he gets an order of 
adjudication, he may apply under S. 31. But at this stage 
we do not think it is necessary to interfere. The appeal is 
therefore dismissed with costs. 


A.V Y. Appeal dismissed. 


e 
In THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KRISHNAN AND MR. Justice 
ODGERS. 
Bathula Pitchi Reddi‘and others. .Appellants* (Defts: 3 to § 
| and 7 to 9) 
VU 


Yellepeddi Bharata Sastri Respondent (Plainttf.) 


Civil Procedure Code, S. 11—Issue—Heaid and finally decided—Decision 
on immaterial tssues—Noj{ res judicata. 


In a suit by reversioners for a declaration that certain alienations made by 
the widow of a deceased Hindu weie not binding on the reversioners, the defence 
was that the suit was barred by limitation, and that the properties in question 
were not pait of the estate of the last male owner. The trial Court raised 
issues on both the points but dismissed the suit expressly on the ground of 
limitation. With a view to avoid the necessity for a remand in case the 
appellate Court took a different view of the question of limitation, the trial 
Court gave a finding on the issue as to title against the plaintiffs. Held, that 
the finding on the question of title to the property was an obiter dictum and 
not res gudtdata. D. Natasamma v. D. Kannaya, (1881) ILR 4 M 134 followed. 

Appeal against the order of remand, dated 14th December, 
1922, of the Court of the Subordinate Judge of Bapatla in 
Appeal Suit No. 131 of 1922 preferred against the decree of 
the Court of the Principal District Munsif of Bapatla in Ori- 
ginal Suit No. 125 of 1920. 


Ch. Raghava Rao and A. Sundaram Atyar for appellants. 


B. Somayya for respondent. 
The Court delivered the following 


JUDGMENT :— The question raised in this case is one of 
res judicata. The appellant represents the interests of one 
Pitchi Reddi. The respondent represents the interests of one 


‘A A O No. 378 of 1923. 17th April, 1924. 
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Rami Redd. Rami Reddi an eae) Reddi brought a suit, 
O. S. No. 372 of 1904, and ge“it declared that certain abena- 
tions by the widow in possession to Pitchi Reddi and to some 
others respectively were not binding upon the reversioners. In 
that suit Pitchi Reddi and the other defendants raised the 
question that the property did not belong to the widow’s hus- 
band, and therefore the reversioners had no right to the pro- 
perties. They also raised the question that the suit was barred 
by limitation. There were the two main questions raised in 
that case. The District Mun& came to the conclusion that 
the suit was barred by limitation and dismissed the suit express 
ly on the ground of limitation. He also gave a finding on the 
issue as to title against the plaintiffs-reversioners, holding that 
the properties did not belong to the estate of the deceased last 
male holder as alleged by them. But after coming to that 
finding he stated.in his judgment that he recorded that finding 
for the purpose of preventing a remand, but that he really 
based his judgment upon the finding on limitation. [t is the 
finding of the District Munsif in that suit on the question of 
title that is now claimed to make that question res judicata 
between the present parties. There was an appeal! from the 
judgment of the District Munsif by one of the reversioners, 
Bapi Reddi; the other reversioner Rami Reddi was joined as 
the 5th respondent. So far as the second set of alienees were 
concerned the District Munsif’s decree was confirmed on the 
hnding that the suit was barred by limitation by the appellate 
Court. But the appellate Court expressed no opinion on the 
matter regarding Pitchi Reddi’s claim as the matter ended in a 
compromise by which the decree of the first Court was set aside 
and the suit was decreed in appeal as per terms of the com- 
promise, under which Pitchi Reddi agreed that Bapi Reddi 
should take the properties on the death of the widow, on the 
footing that the alienation to him did not cover more than the 
life-estate of the widow. There was a second appeal in the 
matter by Pitcht Reddi in the High Court in which this 
compromise decree seems to have been set aside and so far as 
Bapı Reddi was concerned the decree of the first Court was 
restored, Rami Reddi not being a party to the second appeal. 
This is how the matter stands. Now the Lower Court has 
held that the finding in the previous litigation as to title is not 
res judicata in the present litigation on the ground that the find- 
ing of the first Court as to title had been by implication set 
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aside by the appellate Court and the High Court's decree res- 
torirtg the first Court’s decree was not binding upon Rami 
Reddi, because he was not a party to the second appeal. As- 
suming for a moment that this view is not correct and the first 
Court’s findings are still subsisting, we must still hold that the 
question of title has not beengmade res judicata by those find- 
ings. The finding of the first Court on the question of title 
was only a tentative decision, a sort of opinion expressed by 
that Court that the title was not in the person whom the rever- 
sioners put forward. The [istrict Munsif said, after finding 
on the question of title in favour of the alienee in paragraph 17 
of his judgment, that the finding on the first issue was beside 
the point and that he ought not to have recorded the finding, 
but for saving the suit from being remanded in case the ap- 
pellate Court disagreed with him in his finding on the other 
issue. He then considered the question of limitation and found 
that the plaintiff's suit was barred by limitation and dismissed 
the suit. It is clear after this statement of the Munsif that 
he did:not intend to base his judgment at all upon the question 
of title, his finding therefore can only be treated as an obiter 
dictum and not as res judicata at all. For a finding to be- 
come res judicata it is necessary that the points should have 
been heard and finally determined. When a Court merely 
for the purpose of preventing a remand records a conclusion on 
an issue not necessary for the decision, we cannot hold that it 
has finally determined the question. This point was decided- 
by the Madras High Court in D. Narasamma v. 
D. Kannaya (1). Their Lordships held “The words in 
S. 13 of the Code of Civil Procedure ‘has been heard and 
finally decided by such Court,’ do not apply to an opinion ex- 
pressed in the judgment on other issues not material for the 
purpose of the decree, though properly determined under 
S. 204 of the Code of Civil Procedure by the Court of first 
instance.” That is, if the decree is not based upon a parti- 
cular finding that finding cannot be treated as res judicata. We 
therefore agree with the Subordinate Judge in thinking that 
there is no res judicata in this case and dismiss the appeal 
with costs. 


A. V. V. Appeal dismissed. 


1. (1881) TIL R4M 134. 
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In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. å 


Kallepalli Pallayya (dead) by 
L. R. Maddirala Ramanamma. Appellant* (1st counter- 


petitioner Plaintif’ s L. R.) 


v. 
Karri Bhimaraju and another. Respondents (2nd counter- 


” petitioner, 1st defendant and 
Setitioner_nd defendant). 


Limitition Act, Art. 181—Restilution by party who was exonerated from 
decice but whose property was nevertheless sold—Application for—Limuation— 
S. 18 of Limitation Act—Case under—Allegations necessary for raising. 


Where, though a party was exonerated from the decree, his property was 
nevertheless sold, Leld, he was entitled to restitution, and his application therefor 
was governed by Art. 181 of the Limitation Act, the starting point being the 
date of the sale. 


The application for restitution was made after the expiration of the three 
years allowed for the purpose but the applicant alleged in his petition that 
the decree-holder fraudulently proceeded against applicant’s share also without 
Serving notice on him, and that as notice was thus fraudulently suppressed the 
applicant only came to know of the sale in 1921, when the application was 
made. Held, that those allegations raised a case under S. 18 of the Limitation 


Act, that there was a continuing fraud up to the date of the application, and 
that it was therefore not barred. 


Appeal against the Appellate Order of the Court of the 
Additional Subordinate Judge of Cocanada in A. S. No. 17 (a) 
of 1922 preferred against the order of the Court of the Dis- 
trict Munsif of Ramachandrapur in C. M. P. No. 1390 of 


1921 (in O. S. No. 554 of 1912 of the Cocanada District 
Munsif’s Court). 


C. Rama Rao for appellant. 


P; Somasundaram for respondents. 
The Court delivered the following 


JUDGMENT :__Appeal from the order of the Additional 
Subordinate Judge of Cocanada in Appeal No. 17 (a) of 1922 
in C. M. P. No. 1390 of 1921 of the Court of the District 
Munsif of Ramachandrapur. 


Petitioner applied to set aside the sale of property sold 
under the decree in O. S. No. 554 of 1912 of the Cocanada 
District Munsif’s Court. So far as his share is concerned, 
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the lower Courts allowed the application. Counter-petitioner 
appeals. 

The petitioner had been exonerated from the decree, but 
nevertheless his property was sold and there must admittedly 
be restitution unless his application can be shown to be time 
barred. The sale was in 1915 and the application in 1921. 
There can be no doubt in the light of Rajagopala Atyar vV. 
Ramanujachariar (1) that Art. 181 of the Limitation Act 
applies and petitioner will be ttme-barred unless he has pleaded 
and established facts which sa#e him from the bar. I agree 
with the appellant that he cannot set up a new case in appeal 
but the point for determination is whether that was actually 
done, and whether a case under S. 18, Indian Limitation Act, 
has been established. In the 5th paragraph of his petition, 
the petitioner sets forth that in spite of the compromise which 
exoncrated him from the decree, the counter-petitioner 
fraudulently proceeded against the entire property without 
serving notice on the petitioner. As notice was thus fraudu- 
lently suppressed the petitioner only came to know of the sale 
in August, 1921. ‘This contains all that is necessary to attract 
the provisions of S. 18, Indian Limitation Act, to petitioner’s 
case, and | cannot hold it to be a fatal flaw that he has nut 
specifically referred to this section. The counter-petitioner 
then contends that even supposing there was fraudulent sup- 
pression of notice at the time of the sale, no subsequent fraud 
is alleged and therefore petitioner was not fraudulently kept 
out of knowledge of the sale. This point was taken in the 
lower appellate Court and [ agree with the learned Subordinate 
Judge that there was a continuing fraud up to the date of 
petitioner’s knowledge. The case cited by appellant, Payt- 
danna v. Lakshminarasamma (2), hardly helps him. There 
at the time of the sale, a minor was treated as major, a cir- 
cumstance which did not exactly keep the minor from know- 


ledge of the .sale. 

Accordingly I see no reason to differ from the finding of 
the lower Courts, but appellant asks that the order may apply 
to the share of the 2nd defendant only, that of 1st defendant 
having been validly sold. There seems to be no objection 
to this modification, and I order accordingly. 

Costs to 2nd defendant. 

Be oy y Appeal allowed. 


r. (1923) TIL R47 M 288.46 M LJ tray. 2. (1914) IL R 38 M 1076. 
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In THE HiGH COURT OF JUDICATURE aT MADRAS. 
PRESENT :— MR. Justice WALLACE. o 


A. L. A. R. Arunachalam Chettiar, through 
his authorised agent 


Pichappa Chettiar a. Petitioner* (Plaintif) 
v. 
Latchumanan Chettiar and others. Respondents ( Respon- 


dents and 3rd respondent's L. Rs. 
Plaintiffs 2 and 3 and deceased 
defendant and his L. R.). 


Limitation Act, Art. 182—Execution of decree—Lismitation—Step-in-aid of — Arunachalam 


execution—Baila for process—Payment of—Batia memo. not applying for issue Chettiar 

of process—E frect. v, 

f $ f Latchu- 
The payment of process fees for issue of a warrant of arrest in execution Ender 


of a decree, where the batta memo. itself does not apply for the issue of process, 
is not a step-in-aid of execution so as to save limitation. 


Petitions under S. 25 of Act IX of 1887 praying the 
High Court to revise the orders of the Court of the District 
Munsif of Satur in E. P. No. 93 of 1920 and E. P. Nos. 90 
and 94 to 96 and E. A. No. 80 of 1920 respectively in S. C. 
S. Nos. 1110, 1030 to 1032, 1026, 1092, 1029 and 1025 of 


1913. 
K. Balasubramania Atyar for petitioner. 
The Court delivered the following 


JUDGMENT :— The short question for decision in all but 
two (C. R. P. Nos. 117 and 156 of 1921) of these Civil 
Revision Petitions is whether the payment of process fees for 
issue of a warrant of arrest in execution of a decree is a step- 
in-aid of execution so as to save limitation. 


The execution petitions under consideration were presented 
on 12th February, 1920, and the previous execution petitions 
were presented on gth January, 1917, more than three years 
before. In the course of the latter petitions batta memos. 
for warrant of arrest were put in on 21st February, 1917 and 
23rd March, 1917. The question is whether the filing of 
these batta memos. is a step-in-aid of execution. The District 
Munsif held that it was not. The decree-holders have put in 





+Ç R P: Nos 117 to 123 and 156 of 1921. 24th July, 1924. 
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these Civil Revision Petitions. The respondents, the judg- 
menf-debtors, do not appear. 


A step-in-aid of execution has been defined in Kuppuswami 
Chettiar v. Rajagopala Aiyar (1) as an application which is 
not an initial application for execution, but an application to 
take some step to advance an*execution petition already pend- 
ing. Whether a formal application is in all cases necessary 
is a matter of some doubt. There is no direct authority 
whether a mere payment of process fees for an arrest warrant 
without a formal applicatioħ for the issue of warrant is a 
step-in-aid ; but there are cases analogous to this in which 
different High Courts take different views. This High Court 
in Vijtaraghavalu Naidu v. Srinivasalu Naidu (2). has held 
that a batta memo. which applies for the issue of a sale procla- 
mation and on which a sale proclamation is issued is a step-in- 
aid. From the report in that case it appears that the batta 
memo. itself asked that process may issue and the learned 
Judges in that case in consequence distinguish it from the Full 
Bench case in Malukchand v. Bechar Natha (3) in which 
there was nothing more than the payment of batta, there being 
no application either written or oral. Vtyjiaraghavalu Naidu 
v. Srinivasalu Naidu (2) followed the case in Ambica Pershad 
Singh v. Surdhari Lal (4) in which also there was an applica- 
tion for the issue of a sale proclamation. ‘The previous case 
in Madras, Bellayya v. Jaganatha (5) is inconclusive, but 
seems to have held that the payment of stamps for the trans- 
mission of records for the purposes of execution to another 
Court would not amount to a step-in-aid unless there was an 
application. Iwo Calcutta cases seem to adopt rather a 
different view. In Radha Prosad Singh v. Sundar Lal (6) 
it was held that the deposit of costs for bringing property to 
sale is a step-in-aid without a formal application, and in 
Narendra Nath Padhari v. Bhupendra Narain Roy (7) it was 
held that the deposit of process fees for service of a sale 
proclamation is in itself a step-in-aid. Another Calcutta case 
reported in Bhupendra Narayan Dutt v. Rajendra Nath 
Dutt (8) follows these two rulings and holds that a payment 
of process fees paid at the instance of the Court after a notice 





1. (1921) 42 M L J 303. 2. (1905) IL R 28 M. 399. 

3. (1901) IL R25 B 639 (F B). 4. (1884) ILR 10 C 851(FB). 
5. (1883) ILR 7 M 307. 6. (1883) ILR 9 C 644. 
7. (1895) I L R 23 C. 374 8. 18 IC 455. 
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had been served and a sale proclamation issued, imported a 
request to the Court to proceed with the execution and there- 
fore was a step-in-aid. It is a little curious that the Radha 
Prosad Singh v. Sundar Lal (6) and Narendra Nath Padhari 
v. Bhupendra Narain Roy (7) cases were not cited before the 
Full Bench in Malukchand v. Bechar Natha (3) when other 
cases from the seven volumes were cited. In Sheo Prasad v. 
indar Bahadur Singh (9) it was held that the payment of 
process fees for attachment without an application is not a 
step-in-aid. I think the casegin Viptaraghavalu Naidu v. 
Srinivasalu Naidu (2) indicatef the then view of this Court 
that a mere payment of batta for process, where the batta 
memo. itself does not apply for the issue of process, will not 
be a step-in-aid, and I think that it is more essential in such 
matters that there should be uniformity of practice in each 
Presidency than that there should be unanimity in the views 
of different High Courts. 


In the present memo. I find no prayer for the issue of 
process. I am asked to infer that there must have been one 
because the Court has under O. 21, R. 37, Civil Procedure 
Code, discretion not to issue a warrant at once. But there is 
nothing to show that if it did after deliberation or on applica- 
tion order the issue of a warrant, that application was within 
three years of the Execution Petition of 1920. I am there- 
fore not prepared to interfere in these cases and dismiss the 
petition. x d 

In two cases which I excepted at the beginning__C. R. Ps. 
117 and 156 of 1921-_the case for the petitioner is much 
weaker. The process memos. there were merely for the 
issue of a notice to the 2nd plaintir and not to the judgment- 
debtors at all. Clearly this was not a step-in-aid of execution 
and these petitions are also dismissed. 





A. S. V. Petitions dismissed. 
2. (1905) IL R 28 M 399. 3. (1901) ILR 25 B 639 (F B). 
6. (1883) ILR 9 C “644. 7. (1895) IL R 23 C 374 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e PRESENT MR. JUSTICE VENKATASUBBA Rao. 
V. Krishna Aiyar Petitioner* 
Y. 
Pachaiyappa Chetti and others 
Civil Procedure Code, O. 1, R. 8—Obyect of —A pplicability—Condttions— 


Respondents. 


Krishna 

Soa Right to sue in ortginal plaintiff and community of interest between him and 
Pachaiyappa members of the class—Suit in mame*of wrong platntif—Efeci—o. I, R. 1o— 

Chetti. Application of—Conditions—Bona fidg musiake in instittuion of suit—Neces- 


sity—Pleadings—Amendment of, by htroducing case of fraud—W hen granted 


and when not. 

The plaintiff, describing himself as a creditor of a person who had been 
adjudicated an insolvent, and whose estate was represented by the Official 
Assignee of Rangoon, sued for a declaration that a sale deed executed by the 
Offcial Assignee in favour of the defendant was null and void. The defend- 
ant pleaded that the plaintif was not a creditor of the insolvent and had no 


locus standi to maintain the suit. 


When the trial was about to commence, one K, who had all along represented 
the plaintiff, applied to be added as a plaintiff to obviate the technical objection 


raised by the defendant. 

Held, that if the plaintif was not a creditor of the insolvent, the application 
was not sustainable under O. 1, R. 8, Civil Procedure Code; that, if the 
plaintif was a creditor, the assumed necessity for the application did not exist 
and it equally failed ; and that the application could not be allowed under 
O. 1, R. 10, as there was no allegation even that the suit was instituted originally 
in the name of a wrong person through a bona fide mistake. 


O. 1, R. 8, Civil Procedure Code, presupposes the existence of a right of 
suit in the plaintiff who instituted the suit, and the community of interest be- 
tweén him and the others of the class is the prerequisite necessary to enable him 
to represent the clase If the plaintiff turns out not to be a member of the 
class on whose behalf he professed to institute the suit, the suit is not a representa- 
tive suit and no member of the class is constructively a party to it. 


Quaere : Whether O. 1, R. 10, Civil Procedure Code, applies to cases falling 
within O. 1, R 8. 


On the same date on which the abovementioned application was made, an- 
other application was made by the original plaintif for leave to amend his 
plaint by saying that the defendant was a benamidar for the insolvent and that 
the agent of the Offcial Assignee who conducted the sale on his behalf made a 
pretence of selling the property by public auction but really sold the property by 
private contract to the insolvent, the defendant being merely a benamidar for 
the insolvent. The materials, if any, which substantiated the allegations of 
fraud, thus sought to be added, were not referred to in the affidavits filed in 


support of the application. 


"C. R. P. Nos. 253, 580 and 579 of 1923. 19th March, 1924. 
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Held, that in the circumstances and in view of the great delay in making 
the application from which want of bona fides might be inferred, the Court 
below was right in rejecting the application. ° 


Petitions under S. 115 of Act V of 1908 praying the 
High Court to revise the orders of the Court of the Subordi- 
nate Judge of Sivaganga, dated 25th January, 1923, in I. A. 
Nos. 95, 93 and 94 of 1923 respectively in O. S. No, 15 of 
1920 now transferred to the Court of the Additional Subordi- 
nate Judge of Sivaganga and'numbered as O. S. No. 12 of 
1923 on his file. 3 


G. Krishnaswami diyar and R. Swaminatha Aiyar for 
petitioner. 


C. $. Venkatachari for respondents. 
The Court delivered the following 


JUDGMENT -—The plaintiff instituted the suit for a decla- 
ration that the sale deed, dated the 16th September, 1919, exe- 
cuted by the Official Assignee of Rangoon in favour of the de- 
fendant is null and void. He described himself in the plaint as a 
creditor of T. A. R. A. R. M. Ramanathan Chetti who was 
adjudicated an insolvent and whose estate was represented by 
the Official Assignee above mentioned. This suit was filed 
on the 15th of January, 1920. Among other pleas, the de- 
fendant stated that he did not admit that the plaintiff was a 
creditor of the insolvent firm. Issues were framed on the 


30th March, 1920, and the third issue runs thus :_ 


“ Whether the plaintiff was one of the creditors of the 
insolvent Ramanathan Chetty, and, if so, whether he has no 
cause of action to maintain this suit ? ” 


The trial was about to commence in January, 1923, and 
on the 24th of January, one Krishnier made an application 
to the Court for the purpose of being added as a plaintiff to 
the action. I may state that the plaintiff is a Nattukottat 
Chetti and was represented throughout by this Krishnier. The 
reason why he desired to be added as a party 1s set forth in 
para. 4 of his affidavit, dated 24th January, 1923. “ The 
defendant has taken the objection that the plaintiff is not a 
creditor of the insolvent firm and has no locus standi to main- 
tain the suit. In order to obviate any technical objection on 
that ground, it is necessary in the interests of justice that this 
Hon'ble Court should be pleased to join me as a plaintiff and 
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I am willing to continue the suit from the stage which it has 
now reached. ” 


; Mr. G. Krishnaswami Aiyar, the learned Vakil for the 
petitioner, has contended that the suit having been instituted 
under O. 1, R. 8, Civil Procedure Code, was a representative 
suit filed in the interests of the creditors of the insolvent, that 
therefore Krishnier was throughout constructively a party to 
the proceedings, that the application in effect was to place 
Krishnier on the record eo-néminee as a party and that in 
making the application he wasfmerely taking advantage of the 
provision contained in cl. 2 of R. 8. If this argument is 
correct, in my opinion there will be very little difficulty in acced- 
ing to the request. But the question is, is Krishnier a party 
to the proceeding at all ? Is he a party although on the record 
his name does not appear ? ‘The answer to this question will 
depend upon the construction of O. 1, R. 8. The object of 
this provision is that in certain cases one person or a few per- 
sons should be allowed to represent all persons interested in 
a suit. The rule is in fact an exception to the general rule 
that all persons interested should be made parties to a suit. 
It pre-supposes the existence of a right in the plaintiff. It 
assumes that under the substantive law, the plaintiff has a right 
of suit and the rule enables him to represent the whole body 
of persons whom he seeks to represent. The rule says 
“ Where there are numerous persons having the same interest 
in one suit, one person may sue on behalf of all persons so 
interested. ” The “ one person ” indicated in the rule is the 
person who has an interest common to himself and the body 
whom he professes to represent. The community of interest 
between him and the others of the class is the pre-requisite 
necessary to the end proposed. It is not any person that may 
sue on behalf of a class, but it is that person who has an inte- 
rest which is the same as that possessed by the whole body 
of persons. “Given a common interest and a common griev- 
ance, a representative suit is in order if the relief sought is in 
its nature beneficial to all whom the plaintiff proposes to re- 
present.” [Judgment of Lord Macnaghten in Bedford, 
Duke of v. Ellis (1)]. If this condition is found wanting, 
if the plaintiff turns out not to be a member of the class on 
whose behalf he professed to institute the suit, I am of the 





1. (1901) AC 1 at 8. 
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opinion that the suit is wrongly constituted. The permission 
to sue is given by the Court on the assumption that the plaintiff 
is a member of the class and if the assumption is shown to be 
wrong the suit is not a representative suit and no member of 
the class is constructively a party to it. On the assumption, 
therefore, that the plaintiff in the present suit is not a creditor 
of the insolvent, O. 1, R. 8 has no application. 


The following observations of Knight Bruce, L. J. in 
Burt v. British Life Assurance ¥ssociation (2) are very rele- 
vant in this connection ‘‘ He has sued on behalf of himself 
and others, and notwithstanding what has been contended on 
the part of the defendants, I assume that there still exist per- 
sons who have a right to complain of these transactions. But 
that will not give the plaintiff a title to sue for them. As 
on one hand a plaintiff who has a right to complain of an act 
done to a numerous society of which he is a member is entitled 
effectually to sue on behalf of himself and all others similarly 
interested though no other may wish to sue, so, although there 
are a hundred who wish to institute a suit and are entitled to 
sue, still if they sue by a plaintiff only, who has personally 
precluded himself from suing, that suit cannot proceed. The 
present case in my opinion stands upon the same footing as 
if the dissatisfied share-holders (supposing them to be dissatis- 
fied) had sued by a plaintiff who had released the defendants. ” 
Lord Justice Turner concurs and the law is stated in the same 
terms in Daniel’s Chancery Practice, p. 179. 


If the plaintiff is a creditor, the assumed necessity for 
this application does not exist and it equally fails. 


It is next contended that Krishnier may be made a party 
under O. 1, R. 10. I do not propose to discuss the applicabi- 
lity of this rule to cases falling within O. 1, R. 8. It is sufi- 
cient to say that it must be alleged and proved, that the suit 
was instituted originally in the name of a wrong person through 
a bona fide mistake and that element is utterly wanting in the 
present case. No allegation is made that the mistake was 
bona fide. As a matter of fact, no materials__absolutely 
none__are placed before the Court from which an inference 
can be drawn in favour of the plaintiff. This application 
cannot therefore be allowed under O. 1, R. 10. I may, in 





2. 4 De Gand J 69 SC 45 ER 62. 
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passing, mention that in the lower Court only this provision 
was relied on and that reference to O. 1, R. 8 was made only 
in the course of the arguments before me. Civil Revision 
Petition No. 253 of 1923 therefore fails and is dismissed. 


Another application was made on the same date, namely, 
24th January, 1923, by the original plaintiff himself for per- 
mission to amend the plaint. Paragraph 5 of the plaint runs 


thus :__ 


“ The plaintiff states that @he Official Assignee of Rangoon 
has, through private negotiations conducted by the Official 
Receiver of Ramnad, conveyed the undermentioned properties 
for a grossly inadequate value of Rs. 12,000 and has executed 
a sale deed in favour of the defendant though several creditors 
of the insolvent including the plaintiff, protested against such 
a sale and offered much higher price. ” 


| He proposes to amend the plaint by saying that the de- 
tendant was a benamidar for the insolvents and that 
T. S. Ramaswami Aiyangar who conducted the sale as agent 
of the Official Assignee of Rangoon made a pretence of selling 
the property by public auction but really sold the property by 
private contract to the insolvents, the defendant being merely 
a benamidar for them. Thus allegations of fraud are pro- 
posed to be added. The law is stated thus in Annual Practice, 
page 451 :_* [hus if either party seeks to amend his plead- 
ing, by introducing for the first time allegations of fraud, etc.. 
the Court will ask why this new case was not presented origi- 
nally and may require to be satisfied as to the truth and sub- 
stantiality of the proposed amendment.” The materials, if 
any, which substantiate the allegations of fraud have not been 
referred to in the affidavits. In the circumstances and having 
regard to the great delay in making this application from 
which want of bona fides may be inferred | am not disposed to 
‘aterfere with the order of the lower Court. C. R. P. No. 580 
of 1923 accordingly fails and is dismissed. 


Then there is a third application made by the plaintiff on 
the same date for adding the Official Assignee of Rangoon as a 
party-defendant. The defendant contends that the plaintift’s 
object in making this application is to delay the trial. Asa 
matter of fact the learned vakil for the petitioner says that he 
wants no relief against the Official Assignee but that for enabl- 
ing the Court to do complete justice between the parties his 
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presence is necessary. He says, if the plaintiff obtains a 
decree setting aside the sale and if the Court directs the refund 
of the purchase money to the defendant, it may then become 
necessary to have the Official Assignee on the record. The 
answer is that if the plaintiff obtains the decree, it will be open 
to him to move the Insolvency Court for directions to the Off- 
cial Assignee to pay the money. I do not think at this late stage 
this application ought to be granted. C. R. P. No. 579 of 
1923 therefore fails and is dismjssed. 


The petitioner will pay tige defendant’s costs in all the 
C. R. Ps. (Three sets of costs). 


A. S. V. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE WALLACE AND MR. JUSTICE 


JACKSON. 
Pogula Hussain Reddy Appellant* (2nd Defendant) 
v. 
Yasaggari Venkata Reddy and 
others Respondents (Plaintiffs 2 


and 3 and Defts. Nos. 8, 1, 
3 and 5 to 7.) 


Hindu Law—Widow—Alienation—Suit by presumptive reversioner challeng 
ing —Representative nature of —Death of aidow—Suit by actual reversioner for 
possession—If barred—Civil Procedure Code, S. 11, Expl. VI. 


Where a Hindu widow makes an alienation and a contingent reversioner 
files a suit for declaring the same to be invalid, the suit is a representative suit 
on behalf of all the reversioners and the decision therein is binding on all of 
them. Where such a declaratory suit is dismissed, a suit by the actual reversioner 
after the death of the widow for possession of the properties alienated is barred 
by res judicata. Venkatanaraypna Pillai v. Subbammal, I. L. Ry 38 Mad. 406; 
Varamma v. Gopaladasayya J. L. R. 41 Mad. 659; Kisho Prasad Singh v. Sheo 
Pargash Ojha 1. E R. 44 All. 19 and Pramatha Nath Basu v. Bhuban Mohan 
Basu I. L. R. 49 Cal. 45 followed. 


Appeal against the Order of the Court of the Subordinate 
Judge of Kurnool, dated 6th July, 1923 in A. S. No. 29 of 
1923 (A. S. No. 83 of 1922, District Court, Kurnool) prefer- 


? A. A. O. No. 381 of 1923. 17th July, 1924, 
R__69 
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red against the decree of the Court of the District Munsif of 
Nandyal, dated 27th March, 1920, in O. S. No. 731 of 1920. 


The Judgment of the Court was delivered by 


WALLACE, J. :—This is an appeal against an order of re- 
mand by the lower appellate Court sending back a suit for 
trial by the first Court. The plaintiffs, who are respondents 1 
and 2 here, sued in 1920 to establish their right to, and to re- 
cover possession of, 2|3 sharg of the suit property. The pro- 
perty belonged to one Chinnayya who died without issue 
leaving a widow. She sold th€ property to the 1st defendant's 
father in 1886 and died in 1920. The plaintiff’s suit was fil- 
ed after her death, the plaintiffs being the actual reversioners 
then. Their claim is met in limine by defendants 1 to 7, wha 
now represent the alienee, on the plea of res judicata. 


It 1s not disputed that the father of plaintiffs 1 and 2 at 
the time when he was a presumptive reversioner to the widow 
in 1898 filed O. S. No. 320 of 1898 against the widow and her 
alienee for a declaration that the alienation was not binding on 
the reversioners, and that he lost that suit. The first Court 
has held that, as that suit was a representative suit, the result 
of it will bind the plaintiffs and is an effectual bar to their get- 
ting a decree in this suit. The lower appellate Court held that 
a decree in a previous declaratory suit does not bind a rever- 
sioner when he has reached the status of an actual reversioner 
suing for possession unless he was himself an actual party to 
the declaratory suit. It therefore remanded the suit for 
hearing. 

We think that the Lower Appellate Court’s view of the 
Law as it now stands is wrong. 


The Lower Appellate Court and the respondents here 
rely on certain dicta in some early Privy Council cases at a time 
when the law was that only the nearest reversioner had any 
right of suit and before it was clearly laid down by this Court 
that a declaratory suit by a contingent reversioner is a repre- 
sentative suit on behalf of all reversioners. In Venkatanara- 
yana Pillai v. Subbammal (1), the Privy Council has cleerly 
laid down the principle that the cause of action for such a suit 
is the common injury to the reversionary right. The question 
for decision in that case was whether when a presumptive re- 


versioner, the plaintiff in such a suit, dies, the suit may or may 


te (1915) ILR 38 M 406 :28 ML J 535 (P C). 
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not be continued by the next contingent reversioner. The 
Privy Council held that it could, because the right to sue sur- 
vived, it being a common right inherent in all reversioners, 
and, touching for a moment on what was then the law in 
Madras as laid down by the Madras High Court, 
viz., that the adjudication on an alienation in a suit 
by a presumptive reversioner did not operate as 
res judicata against a contingent reversioner, the Judicial Com- 
mittee held that such a test for tletermining whether a contin 
gent reversioner is entitled to opntinue the suit of a presump- 
tive reversioner was irrelevant. © The Privy Council therefore 
neither commended nor condemned in so many words the law 
as to res judicata in such suit as then laid down by the Madras 
High Court, but it did lay down emphatically that the right of 
all contingent reversioners is one and the same, a single cause 
of action. In Varamma v. Gopaladasayya (2), a Full 
Bench of this Court has logically followed up that line of rea- 
soning and laid down that such a suit by one contingent rever- 
sioner is a representative suit on behalf of all. The previous 
Madras and Privy Council decisions have all been considered in 


that case and the proposition set out above was adopted in the 
clearest terms. 


The respondents seek to distinguish this case on the 
ground that it merely decided the legal position inter se of con- 
tingent reverstoners before the death of the widow who are 
entitled to sue only for a declaration and that the legal position 
is entirely changed when the widow is dead and the party 
bringing the suit is the actual reversioner entitled to sue for 
possession. Reliance is placed on a statement of Sadasiva 
Auyar, J. at p. 677, that so far as suits for possession on 
the death of the female heir are concerned, the assistance of 
the legislature, that is, an enactment that a decree obtained by 
the then nearest reversioner is binding on the remoter rever- 
sioner, is still necessary. This does not appear to us to assist 
the respondents. The dictum is directed towards preventing 
a multiplicity of suits by actual reversioners, one after an- 
other, after the death of the widow and it has nothing to do 
with the effect on a suit by an actual reversioner of a decree in 
a previous declaratory suit. 


2. (1917) [L Rar M 659:35 ML J 57 (F B). 
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ee It is obvious and this is where the Lower Appellate Court - 
=< is in some confusion that the cause of action of the actual re- 
Vebkata 


Reddy. versioner is different from the cause of action for a suit by a 
contingent reversioner, and there is therefore no bar in law 
to the suit founded on the former cause of action. The ques- 
tion for decision is, whether, when that suit is brought it 
must not fail in limine where it has already been decided in a 
declaratory suit, representative of all reversioners, that the 
alienation is binding on all reversioners. We think there can 
be only one answer to this. glf a declaratory suit is represen- 
tative of all reversioners, all žre bound by it, and the death of 
the widow cannot break that bond. ‘To meet this argument 
Mr. Somayya for the respondents 1 and 2 had eventually to 
fall back on the contention that the word ‘ representative ’ in 
Varamma v. Gopaladasayya (2) was a misnomer and 
that it only meant to imply that all contingent re- 
versioners had the same and a single cause of 
action, so that when one died, another could take his 
place. We are not prepared to accept this contention. [Itis 
quite clear from the judgemnt that the learned Judges were 
under no misapprehension and that they clearly and with full 
knowledge laid down the proposition that a decree in a declara- 
tory suit by a contingent reversioner binds all reversioners. 
There is no question of the bond being only fora limited 
period. It would be a reductio ad absurdum if the decree in 
such a declaratory suit were reduced to waste paper merely by 
the widow’s death, except in the one case where the plaintiff 
in each suit was the same. Such a decree could in no sense be 
termed a representative decree. 


Wallace, y. 


It is clear then that the actual reversioner is, unless and until 
he gets it set aside, bound by any decree passed in a previous 
declaratory representative suit by a contingent reversioner. It 
is a case to which Explanation VI of S. 11 of the Civil Proce- 
dure Code clearly applies. 


That is the view held by the Allahabad High Court in 
Kesho Prasad Singh v. Sheo Pargash Ojha (3) and the Cal- 
cutta High Court. See Pramatha Nath Basu v. Bhuban 
Mohan Basu (4). Weare therefore of opinion that the view 
of the District Munsif on this point is correct and must prevail. 


2. (1917) TL R41 M 659:35 ML J 57 (F B). 
3. (1921) ILR 4 A 19 (F B). 4. (1921) I L R 49 C. 45. 
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The respondents have raised another contention, namely, 
that it is open to them to agitate the question whether the 
decision in O. S. No. 320 of 1898 was not due to laches and 
to collusion on the part-of the then reversioner-plaintiff in that 
suit. The District Munsif says distinctly that they did not 
allege any such contention before him. ‘The respondents 
say that that is a misstatement, but we are not prepared to 
go behind the statement of the District Munsif and we note 
that neither in the plaint nor in*the issues has any such point 
been raised. 


We therefore reverse the order of the lower appellate 
Court and dismiss the plaintiffs’ suit with costs throughout in 
all Courts. 


T.S. V. Order reversed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 


Akshia Pillai A ppellant* (1st respondent-plainttf ) 
v. 
Govindarajulu Chetti and others Respondents (Peti- 


tioner__7th defendant 
auction-purchaser ). 


Civil Procedure Code, Ss. 47, 151 and O. 21, R. 90—Second appeal—When 
Hes—Auction sale set aside under inherent powers of Courf—Snle contrary to 
order of Court—E feci. 


An application to set aside an auction sale was dismissed by the District 
Munsiff on the ground that there was no evidence of fraud or material! irregu- 
larity. On appeal the District Judge agreed with the findings of the Court 
below, but holding that the sale was in contravention of a prior order of Court 
which had become final, set aside the sale under his inherent powers. Held, the 
order of the District Judge was not one under O. 21, R. 90, but under S. 151 
and an appeal lay to the High Court. 


In the case of an application to set aside an auction sale there is no second 
appeal when a Court approached under S. 47 acts under O. 21, R. 90. But 
when it is so approached and exercises its inherent power under S. 151 there 
is a second appeal. 33 I. C. 692 ; 38 Cal. 339 ; 27 M. L. J. 605; 30 M. L. J. 
611 ; 3 Pat. L. J. 645 referred to. 


Where 'the parties disputing the sale are parties to the suit they approach the 
Court under S. 47, which decides the forum and not the scope of the jurisdiction. 


“A. A. A. O. No. 81 of 1922 and 12 of 1923. 21st July, 1924, 


‘Husein 
Reddy 


v. 
Venkata 
Reddy.’ 


Wallace, J. 
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Civil Miscellaneous Second Appeals against the Order of 
the District Court of Chingleput in Miscellaneous Appeal 
No. 4 of 1921, preferred against the order of the Court of the 
Principal District Munsif ‘of Chingleput in C. M. P. No. 453 
of 1923 in O. S. No. 182 of 1912. 

M. S. Venkatarama Aiyar for appellant. 

E. Vinayaka Rao for respondents in A. A. A. O. No. 81 
of 1922. 


S. Jagadisa Aiyar for appellant. 


M. S. Venkatarama Aiyh and E. Vinayaka Rao for res- 
pondents in A. A. A. O. No. 12 of 1923. 


The Court delivered the following 


JUDGMENT :_Appeal against an appellate order setting 
aside a Court sale. 

The Principal District Munsif of Chingleput in C. M. P. 
No. 453 of 1920 dismissed the application of the present res- 
pondents under O. 21, R. 90, holding that there was no evi- 
dence of fraud or irregularity. On appeal the District Judge 
found that the judgment-debtors had no cause for complaint on 
the score that lots 1 and 2 were sold for a low price, nor were 
they adversely affected as regards the remaining lot 3. There 
was therefore no substantial injury. He records no finding 
as to fraud apparently agreeing with the lower Court that 
there was no proof. He thus practically confirms the order 
under O. 21, R. go. Butin his sixth paragraph he finds that 
the lower Court’s orders on M. P. No. 230 of 1917 were not 
brought to the notice of the Court which directed the sale and 
inasmuch as the sale was in contravention of the orders under 
M. P. No. 230 of 1917, which were final, the sale must be 
set aside. This is to break fresh ground. The judgment- 
debtors cited the failure to bring the previous petition to the 
lower Court’s notice as evidence of plaintifi’s fraud __Afidavit 
in M. P. No. 453 of 1920, paragraph 6. But the District 
Judge does not find that there was fraud; he merely finds 
that the sale was in contravention. of the orders under M. P. 
No. 230 of 1917. There is no objection to the Judge when 
the sale was before him upon appeal considering its validity 
from every point of view [cf. Palaniappa Udayan v. Arumuga 


— 


Pandaram (1).] and. exercising his inherent jurisdiction. The 


r. (1916) 1M W N 256:33 I C 692. 
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ruling that a Court must confine itself to S. 311 of the old 
Code, [Harbans Lal v. Kundan Lal-(2)] was before anything 
like S. 151 was embodied in the statute. And if the Judge 
decides to set the sale aside not on the ground of material 
irregularity occasioning substantial injury, but merely on the 
ground that an order has been violated, he cannot be said to be 
acting under O. 21, R. 90. He must be acting under his 
inherent powers. That being so an appeal will lie to this 
Court, although no second apfeal lies from an order under 
O. 21, R. 90, Asimaddi Sheik Yee Bibi (3). The action 
of the District Judge is very similar to that discussed at page 
610 by Tyabji, J., in Muthia Chettiar v. Bava Saheb (4). 
Oldfield, J., in the same case page 606 quotes the appellant as 
urging that remedies lie alternatively under O. 21, R. 90, or 
S.47. This argues some confusion. If the parties disputing 
the sale are parties to the suit they approach the Court under 
S. 47, which decides the forum. The Court then proceeds ac- 
cording to its statutory powers. It may exercise its inherent 
jurisdiction under S. 151, or it may exercise its power under 
O. 21, R.go. These are really the alternative provisions and 
this is presumably what is meant in Palaniappa Udayar v. 
Arumuga Pandaram (1), “O. 21, R. 90, must be read with 
S. 47, Civil Procedure Code,” etc. Again in Anantaramier v. 
Kuttimalu Kovilamma(s) “one must presume at the outset that 
S. 47 always applies.” If it is coupled with O. 21, R. go, no 
second appeal lies. That is to say there is no second appeal when 
a Court approached under S. 47 acts under O. 21, R. go. But 
when it is so approached and exercises its inherent power under 
S. 151 there is a ‘second appeal. In Sheik Maula Bux v. 
Raghubar Ganjhu (6) it has been held that if a Court profess- 
ing to act under S. 47 sets aside a sale there can be no second 
appeal because O. 43 gives a right of appeal against all orders 
setting aside sales. But O. 43 is hardly so comprehensive. It 
gives a right of appeal against orders under R. 72, or 92 of 
O. 21, but not in cases where the Court is acting under Ss. 151 
and 47. This finding that an appeal lies practically disposes 
of respondent’s case for the order of the Lower Appellate 
Court is based on an entire misapprehension of facts. Even 


I. (1916) 1M W N 256 :33 I C 692 at 694. 2. (1898) [IL R21 A 140, 
3. (1911) IL R 38 C 339. 4. (1914) 27 M L J 605. 
5 (1916) 30 ML J 611 at 613. 6. (1918) 3 Pat LJ 645. 
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Uf. as alleged in para. 6 of their afidavit in M. P. No. 453 of 


1.920 the plaintiff and the 7th defendant got an order that the 
‘3rd lot was to be sold last, without bringing the order on 


M. P. No. 230 of 1917 to the notice of the Court, neverthe- 
less as shown in para. 7, the respondents heard of the fraud 
and brought the order to the Court’s notice. The Court then 
considered the whole question with everything before it and 
ordered on 11th August, 1920, that the 3rd and not the 2nd lot 
should be sold last__Order og M. P. No. 402 of 1920. This 
was the order followed at thegale. (Para. 8 of the affidavit 
and sale list.) Therefore tere was no violation of a final 
order as the learned District Judge was led to suppose. 


In the circumstances these appeals are allowed with costs 
throughout. Vakils’ fees one set. The order of the District 
Munsif on C. M. P. No. 453 of 1920, dated 30th October, 
1920 is restored. 


ToN Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Jusrce WALLACE AND MR. JusTic® 
MADHAVAN NAIR. 
Muppavarapu Venkata Radhakrishna Rao 


and another A ppellants* (Defendants) 
v. 
Venthurumilli Venkata Rao and 
others Respondents (Plaintif and his 


SUCCESSOTS. ) 
Remand—Order of—A ppeal from—Order unde: O. 41, R. 23—Order under 
inherent power of Court—Distirction. 
J 
An order of remand, which is passed, not under O. 41, R. 23, but under 


the inherent power of the Count, is not appealable. 


In a case in which the first Court heard and decided the case before it 
fully on all issues the appellate Court permitted the plaint to be amended before 
it and remanded the case for trial on the amended plaint to the first Court. 
Held, that the order of remand was not one passed under O. 41, R 23. 


Appeal against the order of the Court of the Subordinate 


Judge of Masulipatam in A. S. No. 141 of 1921 preferred 


baaa" 








“A, A. O., No. 382 of 1922, 29th July, 1924, 
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against the decree of the Court of the Principal District Munsif 
of Gudivada in O. S. No. 177 of 1919. 


F. Ramadoss for appellants. 
K.. Rajah Aiyar for respondents. 
The Court delivered the following 


JUDGMENT :_Mr. Rajah Aiyar for respondents raises a 
preliminary point that no appeal lies. 


The first Court heard and decided the case before it fully 
on all issues. The lower AppaMate Court permitted the plaint 
to be amended before it and remanded the case for trial on the 
amended plaint to the first Court. This order of remand clearly 
cannot be brought within O. 41, R. 23, Civil Procedure Code, 
even in its widest interpretation as laid down by the 
Full Bench in Raman Nayar v. Krishnan Nambudripad (1). 
Nevertheless the only course open to an Appellate Court which: 
permits before it an amendment of the plaint is to remand the 
case for trial to the first Court (vide Uzir Ali Sardar v. Savai 
Behara (2)and Narottam Raja Ram v. Mohan Lal Khan 
Das(3). Here then we are confronted with a legal order of 
remand which does not come within the purview of O. 41, 
R. 23, and cannot therefore subscribe to the contention of the 
appellant that such an order is unjustified in law. Now it is 
only orders of remand passed under O. 41, R. 23, which are 
subject to appeal. The present order which is not passed un- 
der that section, but under the inherent power of the Court, 
see S. 151, is not appealable. Our view is supported bya 
Bench of this Court in the case reported in Athappa Chefity v. 
Ramanatham Chetty (4). Our attention has been called by 
the appellant to the decision in Malayandi Goundan v. Bom- 
man Poosari (5), but we do not consider that case lays down 
more than this, that the inherent power of the Court to remand, 
if existent at all, should not be exercised in any case in which 
another procedure, more definitely laid down by the Code, may 
be followed. Appellant has also relied on certain observations 
by the referring Judges in Raman Nayar v Krishnan Nambudrt- 
pad (1), but in the judgment in that case, all the Judges were 
careful to restrict their judgment to the application of O. 41, 
1% (1923) ILR 45 M 900: 43 ML J 354 (F B). 2. (1916) ILR 43 C 938. 
3. (1912) I L R 37 B 289. 4. (1919) 37M LJ 536. 

5. (1922) 17 L W 159. 
R—70 
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R. 23, to the case before them, to which they all agreed it 
applied. That casc does not therefore help the appellant. 
The case of the Lahore High Court quoted in Mahmud Shah 
v. Talab Hussain Shak (6) is exactly in point and we agree 
with the views therein expressed. 

The appeal is, thereforc, incompetent and is dismissed 
with costs. 


Asor V å Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 
Ottapurakkal Thazhath Soop! Appellant* (2nd deft.) 
y 


Koochalantavida Parkum Chakkan Abdulla 
Respondents (Plaintiffs 1 


and 3 to 10 and defendants 1 
and 3 to 5). 


Partnership—Malabar tavazht—Karnavan of—Partnership trade by, with 
third pdrties—Other members of tavazhi—Rights of, so long as partnership ts 
a going concern—Rights on dissolution—Surrender of interests of tavazin by 
Karnavan under dissolution arrangement—Validity against other mem bers— 
Suit by them for recovery of their rightful share in partnership—Mainiainability. 


and others 


When tavazhi property is invested in a trade carried on by the Karnavan 
of the tavazhi in partnership with a third party, each member of the tavazhi 
does not thereby himself Become a partner. In such a case the manager of 
the family is the trading partner and represents the interests of the joint family, 
and the other members of the tavazhi have no right to interfere in the manage- 
ment of the affairs of the partnership so long as it is a going concern. 


When, however, the partnership is dissolved, and by the agreement of 
dissolution the Karnavan surrenders the interests of the tavazhi to the third 
party without any consideration, his act amounts to an alienation of tavazhi 
property, and, as he was in a fiduciary position, the other members of the 
tavazhi are entitled to follow the tavazhi property into the hands of those ın 
whose favour it has been alienated. 

The ret defendant, who was the Karnavan of a tavazhi consisting of 


himself and the plaintiffs and others, entered into a partnership agreement with 
the 2nd defendant and one A, whereby each of the partners was to have a 


113 share in the profits of the trade. Eventually the partnership was dissolved 


*Appeal No. 310 of 1921. aist March, 1924. 
6. (1923) 73 IC 915: (A I R) 1924 Lah 245. 
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by an agreement unde: which the 2nd defendant was given a half share 
instead of a 1|3, and the rst defendant and Æ took each a 1|4. The surrender 
by the ist defendant of the extra share to the 2nd defendant was withowt any 
consideration and was not consented to by the adult members of the 1st defend- 
ants tavazhi. 


In a suit by the plaintiffs for a declaration that the dissolution arrangement 
was not binding on the members of the tavazhi and for the recovery of their 
rightful share, hefd, that the suit was maintainable notwithstanding that the 
plaintiffs were not members of the partnership and that the arrangement was 
not binding on the tavazhi. . 


Appeal against the decree gf the Court of the Subordinate 
Judge of Tellicherry, dated 31st March, 1921, in O. S. 
No. 21 of 1917. 


C.V Anantakrishua diyar and T. S. Viswanatha Aivar 
for appellant. l 


A. Krishuaswami diyar, P. 8. N arayanaswami Aiyar and 
P. S. Ramachandra Aiyar for respondents. 


The Judgment of the Court was delivered by 


SPENCER, J. :__The parties are Moplahs governed by the 
Marumakkathayam Law. The 2nd defendant appeals. The 
2nd defendant and one Alipi Haji, now dead, were carrying 
on a timber trade. In 1896, the 2nd defendant took his son, 
the 1st defendant, as a partner and a partnership agreement 
was drawn up, which is Ex. A, dated gth February, 1896. 
Under this, each of the partners had a 1|3 share in the profits 
of the timber trade. The assets contributed by the rst defend- 
ant were the putravakasam property of the tavazhi, consist- 
ing of himself and the plaintiff, the 5th defendant and her 
children (plaintiffs 5 to 9) and the wife of the 2nd defendant. 
The tavazhi property was thus invested in the partnership 
trade, ist defendant being the Karnavan of the tavazhi. 
In such a case, each member of the tavazhi does not himself 
become a partner, but as held in Ramanathan Chettiv.Y egappa 
Chetti(1)and Gangayya v. Venkataramayyah(2)the manage: 
of the family is the trading partner and represents the inte- 
rests of the joint family. That being the case, the members 
of the tavazhi would have no right to interfere in the manage- 
ment of the affairs of the partnership so long as it was a going 
concern. But in 1913 the partners entered into an agreement 
(Exhibit C) to dissolve the partnership and to have a partition 


r (1915) 30 ML J 247. 2. (1917) LL R41 M 454 34 ML J 271, 
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deed drawn up. They also made a temporary arrangement for 
the allotment of the elephants which werc used in the working 
of the timber trade. The dissolution of partnership agreed 
to at that time was finally embodied in Ex. I, dated 22nd 
November, 1914, under which the 2nd defendant was given a 
half share instead of 1|3 on account of his extra exertion and 
his supply of funds. Alipi Haji agreed to take one quarter 
and the 1st defendant also took one quarter. This suit was insti- 
tuted to declare that that arrangement is not binding on the 
members of the tavazhi and tg recover their rightful share. 


It is obvious that the 1st defendant as Karnavan had no 
right to surrender the interests of the tavazhi without any con- 
“sideration as this amounts to an alienation of tavazhi property, 
and as he was in a fiduciary position, the plaintiffs representing 
the tavazhi are entitled to follow the tavazhi property into the 
hands of those in whose favour it has been alienated. The 
objection that this suit will not lie on the ground that the plain- 
tiffs are not members of the partnership and have no voice in 
the direction of the partnership affairs is answered by showing 
that at the time when the suit was instituted there had been a 
dissolution of partnership. In Watts v. Driscoll (3) it was 
held by the Court of Appeal that the assignor of a share in 
a partnership is not bound by any agreement made by the 
partners themselves on a dissolution of partnership by which 
the amount or value of the share is altered. In the English 
Partnership Act of 1890, S. 31 makes it clear that an assignee 
cannot interfere in the management of the affairs of the part- 
nership, but upon dissolution he is entitled to take his assignor'’s 
share of the assets and to have an account from the date of the 
dissolution. The same principle was followed in Chidamba- 
ram Chetti v. Karuthaw Chetti (4). That was a case 
of sub-partners and the learned Chief Justice observed 
that in the absence of any settlement between 
the partners before dissolution, which of course would be bind- 
ing on the sub-partner, the sub-partner after the dissolution 
is entitled to have an account taken to ascertain the share of 
the partners under whom he claims, as without such an account 
it would be impossible to say what he was entitled to. The 
objection to the maintainability of the suit thus fails. 


3. (1901) 1 Ch 294. 4 (1919) 39 ML J 511 at S14, 
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On the merits itis urged forthe appellant that the 
lower Court should have found on the evidence that there was 
a settlement by arbitrators by which the 1st defendant’s and 
Alipt Haji’s shares were reduced after looking into the ac- 
counts and the 2nd defendants share was increased. 
The Subordinate Judge has held that the alleged mediation was 
a fiction. We have referred to the evidence of the 
defence witnesses. They do not say that in consideration of 
the extra contribution made by*some persons definite sums 
were allocated to those partners who had contributed most, but 
they say that, before the net sets of the partnership were 
ascertained, there was an agreement that 2nd defendant should 
take half of the whole assets and that the other partners should 
take cach a moiety of the remainder, as the arbitrators thought 
it was proper to do so. Unless the adult members of the 
tavazhi consented to such an arrangement, they would not be 
bound by the 1st defendant's action against their interests. The 
witnesses do not speak of any such consent being given by the 
other members of the tavazhı. D. W. 1 and D. W. 3 say 
that the Ist plaintiff was present at the mediation. Nanu 
Menon, the 5th witness, who is supposed to have settled it, 
says that the Ist plaintiff was present but he was not consulted 
and he did not raise any objection. The ist plaintiff has stat- 
ed that he did not know about any mediation by Nanu Menon, 
and he was not cross-examined as to whether he was present 


on that occasion. D. Ws. 2 and 3 say that they did not sce Nanu 


Menon that day. 


It has not been shown that there was any occasion for 
arbitration on account of any disputes between the partners. 
The 2nd defendant has not gone into the witness box and given 
his account of what happened. 


On the whole, we see no reason to differ from the Sub- 
ordinate Judge’s conclusion that there was no regular arbitra. 
tion in the matter. The lower Court’s judgment awarding 
plaintiffs 1 and 3 to 10 on behalf of themselves and defendants 
1 and 5 1|6th of the properties given to the 2nd defendant ts 
therefore correct. The decree provides that the 2nd defend- 
ant do deliver up 1/6th of the properties given to him as 
shown in Schedules A and E, and if it is not available, to pay 
their value Rs. 27,502. There is no question of the immove- 
able properties being available or not available. 
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The Memorandum of Objections raises the question whc- 
ther 1|6th of the properties should not have been partitioned 
and delivered. The decree will be amended by directing that 
the 2nd defendant do deliver up 1|6th of the immoveable pro- 
perties and 1[6th of the moveables and providing that if any 
moveables are not available to be delivered, 1|6th of their 
value as found by the Commissioner shall be paid by the 2nd 
defendant, or as ascertained in execution if the Commissioner 
has not already valued any patticular item. With this modifi- 
cation, the Appeal is dismisseg with costs. 


The division of both immoveable and moveable properties 
may be made in execution. 


Upon the Memorandum of Objections, the respondents 
will recover Rs. 265, the ditference between the amount of 
Court-fee which the appellants actually paid and the amount 
they ought to have paid. Vakil’s fees to be calculated on the 
correct amount at which the suit ought to have been valued, 
namely Rs. §§,000. 

A:S y, Decree varied 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 


Bollapragada Subbarayudu and 
others A ppellangs* (Defendants 4 lo 8 
and 21 to 34 and 19) 


v. 
Valluri Narasimha Rao Respondent. 


Landlord and tenant—Ejectment—Service inam—Resumplion—Right to eject 
—Assessment of full rent. 


In a suit by a Zamindar for ejectment of a tenant on resumption of a service 
inam the plaintiff must piove his right to eject. In order to prove a right to 
eject he must necessarily show that the tenancy is a terminable one and has. 
been validly terminated. This onus is unaffected by any defence of permanent 
rights of occupancy which the defendant may set up but fail to prove. Even 
though the plaintiff is not entitled to a decree for possession he can impose 
full rates of rent on the land. Muthuswami Atyar v. Nainar Ammal, 7 LW 194 ; 
ae Appa Row Bahadur v. Marampudt Bajtuaju, 45 M L J 238 
relied on. 


“Appeal No. 129 of r921, 13th February, 1924. 
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Appeal against the decree of the Court of the Additional 
Subordinate Judge at Ellore in O. S. No. 15 of 1920 (O. 5 5. 
No. 128 of 1919 on the file of the Court of the Subordinate 
Judge of Ellore). 


A. Krishnaswami Atyar for appellants. 
F. Ramadoss for respondent. 
The Court delivered the following 


JUDGMENTS :_Spencer, J. This suit was brought by 
the purchaser of the eee eer in Pedamamidipalhi, 
a whole village in Elamanchili Zamindari Estate, to eject the 
defendants who are tenants holding plaint items 1 to 16 which 
were once part of a darimilla inam, or failing the relief of 
ejectment, to declare the plaintiff's right to impose full rates 
of rent on the lands, and to give the plaintiff a decree for 
recovery of rent at nine bags of grain per acre for three years. 
The suit lands were granted about 1819 to the defendants’ 
ancestors for rendering karnam service. In 1910, Govern- 
ment purported to enfranchise these: lands and the plaintiff 
filed a suit, O. S. No. 16 of 1911, for setting aside the enfran- 
chisement and for a declaration that the right of resumption 
rested with him and not with Government. In this suit he was 
finally successful in the High Court. The present suit is for 
cjectment of the defendants. The lower Court gave the 
plaintiff a decree for possession with mesne profits. De- 
fendants 4 to 8, 21 to 34 and 19 appeal. 


The facts of this case resemble those of Idubilly Siyyaddi 
v. Sri Rajah Viswaswara Nissanka(1) with this difference, that 
there was an admission in that case that prior to the inam grant, 
the lands were ordinary jeroyati lands, whereas here the ques- 
tion whether the original grant was a grant of land to be held 
on a favourable rate of rent or a grant of a part of the mel- 
varam, or landlord’s share, depends upon the evidence. Be- 
yond the oral evidence of one witness on each side, which is in- 
conclusive, the evidence is entirely documentary. Each side 
has attempted to draw an inference in their favour from certain 
ancient documents called yadasts, ghoshparas and bubands 
marked as Exs. C series. Ex. C-3 is the yadast for fasli 1229 
corresponding to the year 1819. This shows an increase of 
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four putties in the total cultivated area of the village. It 
also shows for the first time the existence of 1 1]2 putties of 
service inam. For the appellant, Mr. Krishnaswami Aiyar 
argued that a smaller standard.of measurement must have 
been adopted in measuring the lands for this year, and in proof 
of this theory, he pointed to the excess in the area of village 
sites, lakes, channels, etc., which are items not likely to be 
liable to sudden increases. On the other hand, the respondent 
relies on this document to show that the service inams must 
have been granted out of lagd that had been previously lying 
waste. It is difficult to say Which ts the right assumption to 
be made. On the other hand Ex. C-1, the account of cultiva- 
tion in fasli 1210, shows that the family of Bollapragada Kond- 
raju, who was the defendants’ ancestor, possessed two putties 
of jeroyati land in addition to one-fourth dumbala inam. The 
Subordinate Judge is in error in his observation that these 
accounts do not show that Kondraju was cultivating any land 
in Pedamamidipalli as jeroyati land before the grant.- 


In this state of the evidence, it is argued for the respond- 
ent that recent decisions of the Privy Council and of this Court 
have unsettled the principles upon which /dubilly Siyyaddi v. 
Sri Rajah Viswaswara Nissanka (1) and Gajapathi Maharaju 
Garw vw. Sondi Prahlada Bissoyi Ratno (2) were decided and 
that now the burden is on the tenant to show that he was grant- 
ed a right of kudivaram when the inam grant was first made. 
The most recent decision of the Privy Council is that in P. C. 
Appeal No. 46 of 1922 in which they say that “ it cannot now 
be doubted that when a tenant of lands în India sets up a de- 
fence that he has a right of permanent tenancy in the lands, 
the onus of proving that he has such right is upon the tenant. ” 
In Suryanarayana v. Patanna (3) the Privy Council laid down 
that there was no presumption that at the date of the grant 
of an inam, there were any tenants holding lands with any 
rights of occupancy by custom or otherwise. It is also true 
that no permanent right of occupancy arising out of the enact- 
ment of S. 6 of the Madras Estates Land Act, Act I of 1908, 
in favour of holders of ryoti land in an estate can be availed 
of by holders of service inams, as such lands are expressly 
excluded by S. 3 (16) (c) from the definition of ryoti land so 
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long as the service tenure subsists. Upon resumption of a 
service inam, if the land is incorporated among the ryot: lands, 
the person let into possession would acquire an occupancy right 
by virtue of S. 6. But in the present case with the exception 
of items 7 and 8, for which the plaintiff says that jeroyati pattas 
were issued by mistake, there is no admission on the part of 
the landlord that the lands became “ ryoti ” lands when they 
were dis-annexed from the burden of service. It has, however, 
been made clear not only in Jdudilly Siyyaddi v. Sri Rajah Vis- 
waswara Nissanka (1) but algo in Muthuswami Aiyar v. 
Nainar Ammal (4), that iets plaintiff seeks to eject a de- 
fendant from possession on the ground that the latter is his 
tenant whose tenancy has been terminated, he must prove not 
only that the defendant is his tenant as alleged, if that is denied, 
but also his right to eject. In order to prove a right to eject, 
he must necessarily show that the tenancy is a terminable one 
and has been validly terminated. This onus is unaffected by 
any defence of permanent rights of occupancy that the defend- 
ant may set up but fails to prove. The principle that in a 
suit for ejectment the plaintiff must first prove his right to 
eject before the onus is shifted to the defendant to prove that 
he has a permanent right of occupancy has been recently re- 
affirmed in Venkatarangayya Appa Rao Bahadur v. Maram- 
pudi Bajiraju (5) which was like this a case of a resumpticn of 


a service inam. 


Mr. Ramadoss argued that in the previous suit it was 
admitted that the land was granted as inam. The suit was 
between the Zamindar and the Government as to the Jatter’s 
right to enfranchise and the ryot was only a pro forma defend- 
ant. As observed in Gunnaiyan v. Kamakchi Aiyar (6) the 
practice of Government upon enfranchisement is to impose 
full assessment and not to.disturb existing possession. There- 
fore the use of the word “land ” in the written statement of 
the tenant in this suit is inconclusive. In the present case the 
plaintiff having come into Court with a prayer to be put in pos- 
session of lands in defendants’ occupation has failed to prove 
that the defendants are holding those lands upon a tenancy 
which is terminable and has been determined. 
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The Lower Court was therefore not justified in giving the 
plaintiff a decree for the first relief asked by him, and the lower 
Court’s decree directing delivery of possession of items 1 to 
16 must therefore be modified. In lieu thereof the plain- 
tiff will have a decree for recovery of the full assessment of the 
land at the rates to be determined under the seventh issue which 
the lower Court has left undecided. The appeal is therefore 
allowed and the suit will be remanded for deciding the seventh 
issue and giving the plaintiff a decree for rent in accordance 
with the decision upon the ok al issues in the case. Costs in 
this Court to be borne by the tespondent. Costs in the lower 
Court will abide and be provided in the final decree. 


Kumaraswami Sastri, J. :—I agree. 


A. V. V. Appeal allowed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Patna.) 


PRESENT Lorp SHAW, LORD BLANESBURGH, MR. 
AMEER ALI, SiR LAWRENCE JENKINS AND LORD SALVESEN. 


Seth Hukum Chand and others A ppellants* 
v. 
Raja Ran Bahadur Singh and another Respondents. 


Disqualified proprtetor—Estate under management of manager appointed 
under, Chota Nagpur Encumbered Estates Act, 1876—Dealing with estate—Per- 
son having ‘right of—Manager—Position, powers and duties of, under Act~ 
Agreement regarding estate under management of Manager—Manager not party 
to—Specific performance of agreement—Suit for—Maintatnability—Contract. - 
Constrinction—Further contract—Execution of—Provision for condition precedent 
—If and when a— Non-fulfilment of condition—Enforceability of contract— 
Effect on. 


The first respondent was owner of a hill. At all material dates, however, 
the management of his estate, including the said hill, was, under the Chota 


Nagpur Encumbered Estates Act, 1876, vested in a Manager appointed under 
the Act. 


While the first respondent’s estate was so under the management of the said 
Mianager an agreement consisting of a series of letters was entered into be- 
tween the appellants and the servants and officials of the Lieutenant-Governor of 
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Bengal for the grant to the appellants of a permanent lease of the said hill on 
certain stated terms) The Manager was not a party to the said agreement, 
The agreement, however, contained an express proviso that a short agteement 
embodying the terms agreed upon should be prepared and executed by (1) the 
Deputy Commissione: or such other officers, representing the Court of Wards as 
was authorised to sign such agreement, (2) the rst respondent, and (3) the 
appellants, 

The Manage: of the Encumbered Estate declined to give his assent to carry- 
ing out of any transaction upon the lines indicated, whereupon the appellants 
sued the rst respondent, by his representative and guardian for the suit the 
Manager under the Encumbered Estates Act, for specific performance of the 
agreement prefaced by a declaration phat the same was binding upon the 
defendant. 

Held, (1) while the estate was under the management of the Manager, he 
was, in the eye of the law, fully and completely vested in the management of 
the estate, the vesting in him continuing during the tenure of his office, and he 
was the one person who, by law, could be a contracting party with regard to the 
estate underhis charge; (2) the person in titulo dominii, namely, the 
Manager, not being a party to the contract, specific performance of which was 
sought, specific performance of the contract was an impossibility in law; and 
(3) assuming that the alleged contract was entered into with a person entitled 
so to do, the proviso in the agreement constituted clearly a condition precedent 
fo the enforceability of the contract, and as the Manager declined to execute 
the intended agreement, there was no enforceable contract at all. 


Effect of vesting of property in a Manager under the Encumbered Estates 
Act. 
Position, powers aod duties of such Manager. 


Provision for execution of further contract when a condition precedent and 
when a mere provision of a formal character and of a purely executory nature. 


Appeal from a judgment and decree of the High Court 
of Judicature at Patna, dated 4th June, 1919, which affirmed a 
judgment and decree of the Additional Subordinate Judge of 
Hazaribagh, dated the 24th July, 1917. 

18th March 1924. The Judgment of the Board was 
delivered by 


Lorp SHAW :_This isan appeal from a judgment and 
decree of the High Court of Judicature at Patna, dated the 
4th June, 1919, which affirmed a judgment and decree of the 
Additional Subordinate Judge of Hazaribagh, dated the 24th 
July, 1917. 

The prayers contained in the suit are numerous, but the 
outstanding and substantial questions which were argued before 
the Board were two in number. The first was for a declaration 
that an agreement, dated the 30th November, 1908, “‘is binding 
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upon the defendant.” The second is for specific performance 
of this agreement, and that possession be made over with the 
demised property to the plaintiffs and the sum of Rs. 50,000 
as, and by way of, compensation of damages paid to the plain- 
tiffs. Shortly stated, the suit is one for specific performance 
of an agreement prefaced by a declaration that that agreement 
is binding. 

The question of who are, the parties to the suit raises an 
important question in the case. The defendant is thus 
named :__ t 


“Raja Ran Bahadur Singh, son of Raja Paresh Nath Singh, deceased, 
holder of the Palgunj Estate in Hazaribagh, by his representative and guardian 
for this suit Babu Krishna Chandra Ghosh, Manager of the said Palgunj Estate 
appointed under the Chota Nagpur Encumbered Estates Act (VI of 1876) and 
residing at Hazaribagh aforesaid. ” 


Raja Ran Bahadur Singh was part owner of the sacred 
range of hills aftermentioned. But at all the material dates the 
management of his estate was, under the Chota Nagpur En- 
cumbered Estates Act, 1876, and an order pursuant thereto 
pronounced on the 13th December, 1902, and duly published 
on the 28th January, 1903 vested in the Manager, Babu Krish- 
na Chandra Ghosh. It was thereafter, and at the time of the 
lodging of the defence, vested in another Manager, Babu Janki 
Nath Gupta, who had been appointed Manager with effect 
from the 25th May, 1914, by order dated the 3rd and publish- 
ed on the sth July, 1914. 


This second Manager, as such, sold the right, title and 
interest of Ran Bahadur Singh and the Palgunj estate,_.in 
other words, sold the Paresh Nath Hill,_to the compearing 
respondent, by sale deed dated the 9th March, 1918. This 
was the result of a compromise arrived at and approved by the 
Court as in the interests of both the Raja Bahadur Singh and 
another Raja, the Raja of Nowagarh, between whom another 
suit was thus arranged in the months of the preceding January 
and February. 


These details are only here referred to, to explain 
the appearance of the second respondent. He represents 
the Sttambart community of Jains, and he, as representing such 
community, is purchaser of the hills as just mentioned. The 
present suit, however, the result of which, if favourable to the 


PART XV.) THE MADRAS LAW JOURNAL REPORTS. 565 


appellants, would upset the compromise and sale just enu- 
merated, has reference to another and a prior agreement al- 
leged to have been concluded at an anterior date. g 


The alleged agreement, specific performance of which is 
asked in this suit, is said to have been made during the regime 
of the first Manager, Mr. Chandra Ghosh, and though not, of 
course, made with the Raja, was (so it is contended) such an 
agreement as would bind him anq his encumbered estate. 


The Raja Ran Bahadur Singh himself, although a nominal 
respondent inthe appeal, wafnot represented before the 
Board. 


The agreement consists of a series of letters, the most 
important of which are dated 25th, 26th and 30th November, 
1908 ; the last of these bears to be an acceptance of certain 
modified terms of agreement as set forth in the letter of the 
26th November. It bears to be for a permanent lease of the 
whole hill which “ will be granted to the Digambar Jains sub- 
ject to the terms and conditions and reservations hereinafter 
contained so that the hill may be protected from everything 
repugnant or opposed to the feelings or religious tenets of the 
Jains. A premium is to be paid of Rs. 50,000, and an annual 
sum of Rs. 12,000 by way of rent.” Various other provisions 
were made with reference to timber, minerals, village rights, 
etc. The remarkable feature of the transaction is that it is 
not a transaction with the person vested in the management of 
the property, namely the Manager, but is with the servants and 
officials of the Lieutenant-Governor of Bengal. 


The facts have been stated in both the judgments of the 
Court below with much clearness and care. The following 
description of these sacred hills is taken from the judgment of 
the High Court -_ 


“The range of hills known as Paresh Nath Hill lies in the Hazaribagh 
District and runs roughly from East to West. It has a central range about a 
mile and a quarter long with outlying spurs a part of which is Government 
property. The greater part of the hill, however, is claimed as part of the 
Palgunj Zamindari. For many years this hill has been an object of adoration 
by the Jains who hold an Ekrarnama from the father of the present Raja of 
Palgunj agreeing to grant them such lands on the hill as they may need for 
the purpose of building temples Indeed at one. time they went so far as to 
claim the hil! as their own under Sanads granted by Akbar and Ahmad Shah. 
These, however, were found by the Calcutta High Court to have been spurious 
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documents) A number of temples have in the past been erected along the 
crest of the central range and many pilgrims, resort there for worship and in 
the ceurse of time the Jains have come to regard the locality as a sacred adjunct 
to the performance of their religious observances and keenly resent its use or 
occupation by others for purposes which are repugnant to their religious views 
and which they regard rightly or wrongly as an interference with their vested 


rights. ” 


There were in the hills many interests, legal, customary 
and religious, which had to be considered. Some leaseholders 
had already vested interests therein The Sonthal tribes claim- 
ed a right of hunting wild antnals over the whole range. The 
Zamindar of Nowagarh had aclaim tothe property of the 
southern slopes of the hill as part of his Zamindari. Certain 
rights had been granted by way of lease to a Mr. Boddam, un- 
der which the lessee had made tea-gardens and erected a pig- 
gery. As the taking of life was a violation of the religious 
feelings and beliefs of the Jains this establishment tended to be 
provocative of confusion and disorder. 


In 1907, the Governor-General of India had approved of 
a scheme for opening a sanatorium and residential buildings for 
Europeans on the western spur of the central slopes of the 
range. The crest of the central range is dotted over with 
small temples, or tonks, which the Jains are allowed to enter 
and there to worship the “ charans’’ or footprints of the saints 
in whose honour the tonks had been erected. Much had to be 
done by way of demarcation of boundaries as well as an adjust- 
ment of rights. 


It was in these circumstances, after the Government ap- 
proval of the erection of a sanatorium, that the hill was visited 
by the Lieutenant-Governor of Bengal, Sir Andrew Fraser. 
Following upon his visit there took place the correspondence 
which has been referred to, the governing object of which no 
doubt was to have the hill taken in lease by the Jains from 
those in right of it by law. The principal of these was the 
Raja already mentioned, the Zamindar of Palgunj. His es 
tate, as stated, was under a Manager appointed by virtue of 
the Chota Nagpur Encumbered Estates Act. 


It is important now to consider what are the position, legal 
status and rights of such a Manager inlaw. Under S. 2 of the 
Act VI of 1876, called ‘ The Chota Nagpur Encumbered 
Estates Act, 1876,” it is provided that when the holder of im- 
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moveable property is a minor or of unsound mind, or when his 
property has been attached in execution of a decree of q Civil 
Court, then, upon application, the Commissioner may, with the 
previous consent of the Lieutenant-Governor, “ appoint an 
ofhcer (hereinafter called the Manager) and vest in him 
the management of the whole or any portion of the property.” 
S. 3 declares the effect of the order and is important. It pro- 
vides in particular :_ 


“Thirdly, so long as such management continues :— 


(a) the holder of the saidetmmoveable property and his heir shall 
be incompetent to mortgage, charge, lease or alienate their 1:mmoveable property 
or any part thereof or to grant valid receipts for the rents and profits arising or 
accruing therefrom. 


(c) the holder of the same property and his heir shall be incapable 
of entering into any contract which may involve them, or either of them, in 
pecuniary liability.” 


Elaborate provisions are made for the performance of the 
Managers’ duties, including the recovery of all rents and pro- 
fits, the disbursements therefrom and the settlement of duties. 
Under S. 10 an appeal is granted to the Deputy Commissioner, 
within whose jurisdiction the property is situated, against re- 
fusals, admissions or determinations of claims by the Manager, 
failing which appeal the Manager’s determination is final. Un- 
der S. 12, if the debts and liabilities are paid and discharged, 
or an arrangement made for satisfaction accepted by the credi- 
tors and approved by the Commissioner, the holder or his heir, 
are to be reinvested in the property, or such part thereof, as 
has not been sold by the Manager under the power contained in 
S. 18, but subject to the leases and mortgages, if any, granted 
and made by the Manager under the powers hereinafter con- 
tained. 


Under Ss. 13 to 18 the wide powers of the Manager are 
set forth. In particular under Ss. 17 and 18 powers to demise 
the property for a term of years or in perpetuity, powers of 
mortgaging and selling by auction, etc., are all given to him. 


Up to this point it is clear that the owner is disabled not 
only from acts of management but from mortgaging, charging, 
leasing or alienating the property, whereas, on the other hand, 
the Manager is vested and alone vested with such powers. The 
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latter ts, in short, in the eye of the law, fully and completely 
vested in the management of the estate, and the vesting in him 
continues during the tenure of his office. 


Under S. 19, of which much was made by the appellants, 
power was given to the Lieutenant-Governor of Bengal to re- 
gulate a variety of matters by making rules which have express- 
ly to be rules “ consistent with this Act.” 


Under S. 20 it 1s provided :— 


“ WHenever the Commissionergthinks fit, he may appoint any officer to 
be a Manager in the stead of any M&nager appointed under this Act; and 
thereupon the property then vested under this Act in the former Manager shall 
become vested in the new Manager. Every such new Manager shall have the 
same powers as if he had been originally appointed. ” 


S. 21 may also be reckoned as relevant, namely :—- 


“Every Manager appointed under this Act shall be deemed a public 
servant within the meaning of the Indian Penal Code.” 


In the opinion of the Board it is necessary to give very 
full and careful effect to the position of a Manager vested 
under the Act, in the management of the property of the 
nature already described. It is in their Lordships’ opinion 
clear that the owner of such property is expressly disabled 
{rom making any effective contract with regard to it, and it is 
equally clear that no other officer, whether political or depart- 
mental, could occupy the place, or enjoy or exercise the rights, 
of the disposal of the estate, the management of which estate 
is vested in the Manager and the Manager alone. 


It may well be that, as the Manager was in the list of 
public servants, his conduct as such servant may have bcen open 
to comment by those in higher official rank, and it may also 
be that a successor to him might be appointed ; but the 
moment such a successor was appointed the predecessor was 
‘divested and the successor invested with all the rights and title. 
Under the Encumbered Estates Act the Manager tor the 
time being stands responsible in law for fidelity in the discharge 
of the entire duties of management, disposal, realisation and 
restoration, with regard to the estate under his care. 


It is the further opinion of the Board that in the perform- 
ance of such duties the Manager is neither the servant, nor 
the agent of another, be that other either a private intervener 
or a public or political or departmental oficer. The Manager 
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is himself the principal under the statute, and he must conform 
in the discharge of his duties to the provisions of the Act. 


It may well be that political and social considerations may 
induce a certain course of policy with regard to portions of pro- 
perty under a Manager’s charge and that communications may 
accordingly be addressed to him, in so far for instance as they 
bear upon the safety of the property, or the possible injury or 
advantage to the rights committed to the Manager's charge. 
But the Manager must, with all his local knowledge, consider 
these problems for himself, andswith regard to the acquisition 
or disposal of the estate or a permanent lease thereof, it is 
clear that the responsibility lies upon him as the principal in 
the transaction. 


It must not be supposed that such considerations were 
absent from the mind of the Lieutenant-Governor in the course 
which he was anxiously pursuing for the appeasement of any 
trouble in the district. The contrary is the case, and in the 
letter of the 26th November, 1908, from the representatives 
of the Digambari Jains, the following express proviso was 
accordingly made :_ 

“ We hereby accept the terms modified as above provided that a short 
agrdement embodying these terms be prepared and executed by (1) the 
Deputy Commissioner or such other officers, representing the Court of Wards 
as is authorised to assign such agreement, (2) the Raja of Palgunj, and (3) our- 
selves as representing the Digambari Jains. 


On this, three points have to be noted (1) In the nego- 
trations reference is made to officers representing the Courc of 
Wards. ‘That, of course, is a mistake in terms ; but it is 2 
recognition that the property is under management other than 
that of the owner and that a public official is in control of it. 


(2) No agreement, embodying the terms, was ever pre- 
pared. Certain communications passed with solicitors, and 
a draft lease was attempted, but the negotiations with regard 
to that broke down. 


(3) As to the provision that an agreement was to be 
prepared and executed by the three persons there named, none 
of them ever executed such an agreement, and in particular 
the Manager of the Encumbered Estate, not only never did 
so, but he declined to give his assent to carrying out of any 
transaction upon the lines indicated. 
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In view of what has been already said as to the position 
and rights of the Manager under the Encumbered Estates Act, 
it will be manifest that the letters founded upon as an agree- 
ment in respect of which specific performance should be asked, 
did not constitute any agreement with the one person who, by 
law, could be a contracting party with regard to the estate 
under his charge, and, therefore, that upon that ground neither 
he nor any one authorised by him, or entitled to act in his name, 
having entered into the allegetl agreement, the ground of action 
for specific performance fails, 


But their Lordships, out°of respect for the High Court 
who have investigated the whole complex subject with much 
care, do not wish to indicate any dissent from the opinions of 
the learned Judges on the assumption that the above proviso 
would have been a condition precedent. They will assume 
for the moment that this alleged contract was entered into with 
a person entitled so to do. On that assumption they are of 
opinion, ‘agreeing with that of the learned Judges, that the 
proviso did constitute quite clearly a condition precedent. To 
take the consent of the Manager and the adhibition of his 
authority by his signature to the transaction__to take that 
point alone, it seems beyond question that it was most natural 
and proper, and indeed necessary, that that agent should be 
personally satisfied, and after investigation, should personally 
approve of the merits of the transaction under which he was 
to dispose of a most important part of the real estate commit- 
ted to his charge. It is further clear that in such circumstances 
it would be a misuse of language to describe his signing the 
contract and becoming bound as Manager and in that capacity 
dominus of the estate, as a mere provision of a formal charac- 
ter and of a purely executory nature. The Manager’s con- 
sent, authority, and signature went to the root of the alleged 
bargain which had been come to. In a very full and strong 
sense the proviso cited was a condition precedent to the tran- 
saction. 


The cases upon the subject are legion, and one citation 
very properly noted in the judgment of Mullick, J. may be 
here repeated, namely that made from the judgment of Lord 
Parker (as he afterwards was) in the case of Von Hatzfeldt 
Wildenburg v. Alexander (1) =— 
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“It appears to be well settled by the authorities,” says that learned 
Judge, “that if the documents or letters relied on as constituting a contract 
contemplate the execution of a further contract between the parties, it is a 
question of construction whdther the execution of the further contract is a con- 
dition o1 term of the bargain ; or whether it is a mere expression of the 
desire of the parties as to the manner in which the transaction already agreed 
to will in fact go through. In the former case there is no enforceable contract 
cither because the condition is unfulfilled or because the law does not recognise 
a contract to enter into a contract. In the latter case there is a binding con- 
tract and the reference to the more formål document may be ignored. ” 


Their Lordships revert to the question only again to nore, 
however, that the proviso 1s, in i their opinion, much more than 
a condition precedent. 


This is a negotiation carried on by a civil ofhcer who 1s 
not the owner of the ground and who is not acting either as 
master or principal of the person who is the owner of the 
ground. Accordingly, specific performance of any contract 
so entered into is an impossibility in law because the owner of 
the ground and the person in titulo dominii, namely, the Mana- 
ger, is no party to the contract which is asked to be specifically 
enforced. That is an end of the case in its legal aspect. 


But their Lordships think it right to add that on a matter 
of fact they see no reason to differ from the judgment of the 
High Court where it is stated -_ 


“Tt must be borne in mind that the Manager in whom the estate was 
vested at the date of the agreement was Babu Krishna Chandra Ghosh ; this 
gentleman was no party to the agreement and so far as the evidence goes there 
is nothing to show that he was even consulted during the negotiations and before 
the agieement was entered into.” 


Further, it is permissible to think that, if the Manager 
had been applied to, he would have made just such enquiries as 
were made later by the Settlement Officer, Mr. Reid, when he 
was asked to report upon difficulties which emerged with re- 
gard to carrying the projected policy forward. Mr. Reid 
narrates the conflict of opinion and otherwise between this 
Sitambari Society of the Jains and the Digambari Society. 
He refers to the litigation that has occurred, to the intrusions 
which have been made upon the hill, as already alluded to in 
this judgment, and to the conflict of title with regard to certain 
portions of it; and he concludes by stating in effect and quite 
frankly that he thinks the proposed lease is inadvisable and 
illegal. He then adds these observations -— 
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“The Digambar Society would proceed to erect new tonks some of them 
possibly adjacent to the already existing tonks which are managed by the 
Sitambars. [he Sitambars would of course object, and would fall back on 
their 1ights, unde: the agreement of 1872. To enforce their legal rights, they 
would no doubt resort to violence, and very likely the site of every proposed 
new tonk. would be the scene of a riot of greater or lesser magnitude. I under- 
stand that it is not the local authorities but the Local Government who proposed 
to sanctionn the lease of the hill to the Digambari Jains, In that case the latter 
authority would be put in the extremely invidious position of having sanctioned 
an agreement, the result of which nfust necessarily be rioting, possibly of a 
serious character. With this prospect in view, if there is any doubt of the 


legality of the proposed lease, it is “widently one which cannot be carried 
through. ” 


This citation has only been made to indicate the serious 
responsibility that would have rested upon the Manager in be- 
coming a party to such a transaction and the necessity for his 
personally acting with much circumspection. It is not for 
this Board to express any opinion whatsoever upon the con- 
Hicting points of policy or otherwise appearing in these discus- 
sions, but the futility of the attempt made on legal grounds 
in the present suit to have specific performance of the bargain 
not made with the Manager at all, is now obvious. 


The judgments of the Courts below are accordingly 
affirmed. 


There are two further points to which it may be necessary 
briefly to allude. The negotiations canvassed in this informa- 
tion took place during the regime of Manager No. 1, and in 
accordance with the opinion of the Board confirming that of 
the High Court no concluded agreement as the result thereof 
was ever arrived at. During the regime of Managcr No. 2 
a compromise was entered into of certain conflicting rights 
and this compromise was recorded and decree passed in ac- 
cordance therewith on the 24th February, 1909. Accordingly, 
the attempted bargain in the first regime came to notaing : 
the compromise in the second regime resulted in a transfer af 
the hill to the respondent No. 2 and that bargain was duly 
confirmed by the Court. 


“Tt must be taken that the compromise entered into with the Manager 
of the Palgunj Estate in Appeal No. 551 of 1914 and the conveyance made in 
pursuance thereof ate binding on the Raja of Palgunj and_ his estate to the 
same extent as if the latter had been himself the contracting party.” 
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These are the words taken from the judgment of 
Mullick, J. and their Lordships are of opinion that iz was an 
undoubtedly sound conclusion to be drawn as in these words-: 


“There was, therefore, an implied obligation on the transferor not 
to derogate from the grant. ” 


The Board is of opinion that the correct course was tak cn 
upon.this point of the compromise of the suit and upon the 
attempt of the Raja of Palgunj to interpose on the subject. 

e 


The last question raised ‘is as to what is to become of 
the Rs.50,000 which was transmitted in the form of a cheque 
for Rs. §0,000 on the Bank of Bengal by Pundit Mohan 
Krishna Dhar, dated the 3rd November, 1908, per a letter 
from him to the Private Secretary of the Lieutenant-Governor. 
The disposal of that remittance still stands upon the footin» 
set out in the letter of the 6th September, 1910, by Mr. Gou:- 
lay, the officiating Secretary to the Government of Bengal, to 
Messrs. Morgan & Co. printed on page 15 of the Record. 
This letter concludes in the following terms :— 


“J am, therefore, to request that you will be so good as to inform 
your clients that the arrangement proposed in November, 1908, has fallen through 
and that the Accountant-General, Bengal, has been asked to refund them with 
interest at 4 per cent. (the Bank rate of fixed deposits), the sum of Rs 50,000 
which. they had paid as premium. ” i 


The right to ingather that sum still stands upon that letter 
and the money will no doubt be repaid upon demand by the 
proper authority accordingly. 


Their Lordships will humbly advise His Majesty that 
the appeal be dismissed with costs. 

Solicitor for appellants : J. Page Thomas. 

Solicitors for respondents Ranken, Ford and Chester. 

A. de M. Appeal dismissed. 
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PRIVY COUNCIL 


(On Appeal trom the High Court of Judicature at Bombay.) 
PRESENT :__LorkD DUNEDIN, .LorD CARSON AND MR. 


AMEER ALL. 
Nayak Vajesingji Joravarsingji and others A ppellants* 
(Plaintiffs). 
U. 

The Secretary of State for India in Council Respondent 

s (Defendant). 
P.C. Act of State—Cession of territory—Tieaty between Scindia of Gwalior, and 
poe the British Government of 1ath Decemba, 1860—Pattas granted in Febsuary, 
Nayak 1860, by Government of Scindia—Subsequent renewals thereof and proclamations 
ose by British Government—Recourse to Municipal Courts as to enforce rights arising 
singji under the Treaty of Cession—Plea of Act of State—When to be specifically 
V. raised—Onus of proof—Acts of acknowledgment of prior title by new Govern- 
argon ment—Gerteral statement in treaty that existing rights would be upheld— 


for India. Meaning of. 

The Naiks of the Talukas of Tanda, Katwada and Chandwana had under 
pattas from Scindia of Gwalior prior to 1860 no rights of absolute ownership 
but only as lease-holders or tenants ; and neither the treaty of cession between 
Scindia and the British Government, dated 12th December, 1860, nor the sub- 
sequent acts or proclamations of the British Government have conferred upon 
them any superior or better rights than they had befote. 


Upon a treaty of cession, an inhabitant of the ceded territory (a) can only 
make good in the Municipal Courts established by the new Sovereign such 
rights as that Sovereign has recognised, and not the rights enjoyed ` 
under the rule of his predecessors; (b) is not entitled to ap- 
proach the Municipal Courts for enforcement of rights whirh though stipulated 
for in the treaty, are only enforceable by the contracting powers. Secretary 
of State v. Kamachee Boye Sahiba, 7 Moo. I. A. 476, Cook v. Sprigg, (1899) 
A. C., 572 and Secretary of State v. Bai Rajbai, 42 I. A. 229 followed. 


In a suit by plaintiffs for a declaration of rights which they allege they 
had prior to the cession of territory, a plea specifically using the words “ Act of 
State” is not required. If there existed a right, either admitted or that could 
be established by decree of Court, and that right it was alleged was taken by 
an Act of State, it would be necessary to plead so specifically but not otherwise. 
The moment cession of territory is admitted the plaintiffs have the onus of 
proof cast on, them of showing the acts of acknowledgment by the new Govern- 
ment which give them the right they wish to be declared. 

A mere general statement in a treaty by which territory is transferred that 
existing rights would be upheld can never prevail against exact determination 
afterwards arrived at. Such a general statement must necessarily refer to only 
such rights as are on investigation determined by the Government officials 


“P. C. Appeal No. 116 of 1922. 26th June, 1924. 
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Appeal against a judgment and three decrees (17th Janu- 
ary, 1917) of the High Court of Judicature at Bombay, afirm- 
ing a judgment and three decrees (24th February, 1913) of 
the Court of the District Judge at Ahmedabad. 


The appeal arose out of three suits, Nos. 104, 1u5 and 
106 of 1908, brought by the plaintiffs (appellants) in the Court 
of the District Judge at Ahmedabad on the 6th Novembe;, 
1908 against the defendant (respondent) the Secretary of 
State for India in Council. Suit No. 104 was brought by the 
Tst plaintiff-appellant who ts tiie Naik of the Tanda Taluka, 
Suit No. 105 by the 2nd plaintiff-appellant who is the Naik of 
the Katwada Taluka, and Suit No. 106 by the 3rd plaintiff- 
appellant who is the Naik of the Chandwana Taluka. 


Each of the plaintiffs alleged in his plaint inter alia that 
he was a- Talukdar and proprietor of his Taluka, that he had 
been in possession and enjoyment of his Taluka for over 
200 years, that, during the time of the Government that preced- 
ed the Government of the Scindia, his ancestors had possession 
and enjoyment of his Taluka without any liability.to make any 
periodical payment to the Superior Government, that during 
the time of the rule of the Scindia, the Government commenced 
to exact from his ancestors an annual payment called Khandni 
or Jamma ; that after the advent of the British, his ancestors 
were treated and recognised as proprietors of his Taluka in 
the same way as the other Talukdars in the Panch Mahals ; 
that, after the Panch Mahals were brought in 1885 under the 
Regulations, his name was included in the definition of Taluk- 
dars in the Bombay Act VI of 1888, that his estate was a 
Talukdari Estate ; and that he also had prescriptive title, 
acquired by him and his ancestors by long possession. He 
referred to the Government resolution of 1907 and contended 
that conditions Nos. 2, 5, 6, 7 and 8 of the proposed lease 
were inconsistent with his rights in his Taluka ; and he there- 
fore prayed for declarations that he was not a lease-holder 
from the Government, that he did not hold his estate at the 
pleasure of the Government, but as a Talukdar and proprietor, 
that the Government was not competent to impose on him 
the conditions hereinbefore mentioned, or other conditions iñ- 
consistent with his rights ; and he also prayed that the de- 
fendant (the Government) might be restrained by injunction 
from taking any steps to remove him from the possession of 
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his Taluka, or any portion of it, and for further or other 
appropriate relief. 


The defendant (the Government) by its written statement 
pleaded that none of the plaintiffs had ever been recognised 
by Government as a proprietor, that the Naiks had always had 
their Talukas under Putitas and had always been treated as 
lease-holders, that the conditions complained of were in no way 
novel and were perfectly in accordance with the plaintiffs’ 
tenure, that the inclusion of the Naiks amongst the list of 
Talukdars in the Bombay Act “WI of 1888 was intended only 
to give them thé benefit of the provisions of the Act so long 
as they held any land, and did not in any way confer on them 
any proprietary rights, and that the plaintiffs were not enutled 
to continue to hold the plaint property otherwise than under 
the leases tendered to them, and in case of their refusal to 
accept such a lease, the Government was entitled to evict them. 


The District Judge (B. C. Kennedy, Esq.) tried all the 
three suits together, and on the 24th February, 1913, he deli- 
vered judgment in favour of the Government. He held 
that the burden of proving that the plaintiffs were proprietors 
was on them, that the evidence was not conclusive as to whe- 
ther the Naiks were proprietors or lease-holders, and that the 
plaintiffs having failed to discharge the onus cast on them, their 
suits must be dismissed with costs. 


The plaintiffs appealed to the High Court of ‘Judicature 
at Bombay, which (Sir Basil Scott, C. J. and Beaman, J.) on 
the 17th January, 1917, delivered judgment dismissing all the 
appeals with costs. The learned Judges held that, as to :he 
question upon what terms the holders of the villages in ques- 
tion, successors of the holders in Scindia’s time held under the 
British Government, such documents of title as the plaintiffs 
had received since the date of the cession of the Scindia to the 
British, all afirmed their position as Government lessees, and 
that the District Judge was right in throwing the burden upon 
the plaintiffs to show that they were proprietors, and in finding 
that the evidence was not conclusive as to whether they were 
proprietors or Jease-holders and in dismissing their saits. 


A. M. Dunne, K. C. and J. M. Parikh for appellants. 
Sir George Lowndes, K. C. and K. Brown for respondent. 
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26th June, 1924. The Judgment of the Board was 
delivered by i 


Lorp DUNEDIN :_In these consolidated appeals the 
three Naiks of Tanda, Chandwana and Katwada respectively, 
sue the Indian Government for a declaration that they are pro- 
prietors of the whole lands in the Talukas belonging to them 
and that they are not bound to accept a lease of the same in the 
terms offered to them by the Gévernment in 1907. They admit 
that they are'bound to pay a jamabundi or revenue contribv- 
tion but contend that there tle right of the Government of 
India ends. Their demand was refused by the District Judge 
and his judgment was confirmed on appeal by the High Court. 


The lands in question are situated in the Panch Mahals 
and, previously to 1860, were in the domain of Scindia of 
Gwalior. On December 12th of that year Scindia ceded this 
territory to the British Government by a treaty of which Art. 3 
is as follows + — 


“The Maharaja transfers to the British Government in full Sovereigntv 
the whole of His Highness’ possession in the Panch Mahals and to the south 
of the river Narbada also Pargana Kumghar on the Betwa river on the following 
conditions :— 


“yst. That for the lands transferred by His Highness, the British 
Government shall give in exchange lands of equal value calculated on both 
sides on the present gross revenue. 


“3rd. That each Government shall respect the conditions of existing 
leases until their expiry, and that in order that this may be made clear to all 
concerned, each Government shall give to its new subjects leases for the same 
terms of years and on the same conditions as those which they at present entoy. 


“4th. That each Government shall give to its new subjects ‘Sanads’ 
in perpetuity for the rent-free lands—the Jageers, the perquisites and the here- 
ditary claims (i. e, ‘Huks and Watans’) which they enjoy at present under 
the other Government. ” 


\ 

Their Lordships will have occasion presently to enquire in- 
to the circumstances of an earlier date, but, for the moment, 
they pause at this date because what happened in 1860 deter- 
mines the law of the case. This law was most clearly laid 
down in the judgment of the Board delivered by Lord Atkinson 
in the case of Secretary of State for India v. Bai Rajbat (1). 
Their Lordships do not propose to repeat what was there said. 

(1915) 42 I A 229:29 ML J 242 (PC). 
R73 
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It was no new law that Lord Atkinson laid down. The same 
had been held in the case of Secretary of State for India v. 
Kamachee Boye Sahaba(2), and Cook v. Sprigg (3). But 
a summary of the matter is this ; when a territory is acquired 
by a Sovereign State for the first time that is‘an Act of State. 
It matters not how the acquisition has heen brought about. It 
may be by conquest, it may be by cession following on treaty, it 
may be by occupation of tegritory hitherto unoccupied by a 
recognised ruler. In all cases the result is the same. Any 
inhabitant of the territory carfgonly make good in the Munici- 
pal Courts established by the new Sovereign such rights as that 
Sovereign has; through his officers, recognised. Such rights 
as he had under the rule of predecessors avail him nothing. 
Nay more, even if'in a treaty of cession it,is stipulated that cer- 
tain inhabitants should enjoy certain rights, that does not give 
a title to these inhabitants to enforce these stipulations in the 
Municipal Courts. The right to enforce remains only with the 
High Contracting Parties. This is made quite clear by Lord 
Atkinson at page 268, when, citing the Pongoland case of 


Cook v. Sprigg (3) he says “It was held that the 


-annexation of territory made an Act of State and-that any obli- 


gation assured under the treaty with the ceding State either to 


.the Sovereign or the individuals is not one which Municipal 


Courts are authorised to enforce.” Their Lordships have 
thought it necessary so far to repeat what has been said before 
because the appellants’ counsel sought to make two points. He 
said that Act of State had not been pleaded béfore' the Judge of 
first instance and ought not to be given effect to now. Their 
Lordships think that at least the appellants themselves recog- 
nised the true situation when, in paragraph 6 of the plaint, they 
say “after the advent of the British rule the ancestors of the 
plaintiff used to be treated as proprietors of the estates in the 
same way as the other Talukdars in the Panch Mahals.” But 
in truth no plea specifically using the words “ Act of State ” js 
required. If there existed a right, either admitted or that 
could be established by decree of Court, and that right it was 


‘alleged was taken by an Act of State, it would be necessary so 


specifically to plead, but that is not the situation. The moment 
that cession is admitted the appellants necessarily became peti- 
tioners and have the onus cast on them of showing the acts of 


2. (1859) 7 MIA 476. 3. (1889) A C 572. 
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acknowledgment, which give them the right they wish to be de- 
clared. The other point was that, in virtue of certain gene- 


ral declarations, the appellants became entitled to enforce the 


treaty. The general declarations will be subsequently 
examined. If they give a right of themselves well and good, 
but they can never have the effect of altering the law as above 
stated ; that is to say, of making the appellants, so to speak, a 


party to the treaty with a right tọ enforce the conditions of the 
same in a Municipal Court. 


@ 

The whole object accordirfély of enquiry is to see whether, 
after cession, the British Government has conferred or acknow- 
ledged as existing, the proprietary right which the appellants 
claim. The appellants first sought to prove that under Scindia 
they were proprietors. The defender retorted that 
they were merely farmers of revenue. Certain documents 
were produced out of the Gwalior repositories and controversy 
was raised as to whether they were genuine or had been tamper- 
ed with. Their Lordships, for the reasons of law above stated, 
think it quite unnecessary to consider this question because 
their view of what was the tenure under Scindia has no bearing 
on the question. The view of the officials of the Government 
as to that would influence them to make up their minds as to 
what title should be given or recognised, but even then, as far 
as their Lordships are concerned, it is what they did after in- 


vestigation, not what they thought at investigation, that is 
matter of moment. 


The first touch between the Government of India and these 
people did indeed precede the cession. In 1850-51, owing to 
frontier troubles, it was thought expedient that a lease of all 
this territory should be granted to the'company, who thereupon 
managed the territory, respecting the rights of:the inhabitants 
as they found them. As a matter of fact the ancestors of the 
appellants at that time were the holders of pottas for an un- 
expired term, these pottas having been granted by Scindia and 
payments were under them made payable to the company. 
Their Lordships will at once, in order to show that they have 
not been swayed by any contrary contention, make the conces- 
sion that the mere fact that the document of title held hy ‘he 
appellants 1 is called a potta, and that they executed a Kabulyat 
in similar terms is not conclusive of the question of whether 
they were mere leaseholders, 1. e., farmers of revenue, or were 
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true proprietors paying a jamabundi to the overlord. The 


. term*potta might quite appropriately be used for the instrument 


fixing such jamabundi. The term of the existing pottas ex- 
pired in 1859, and in February 1860 Captain Buckle, who was 
in charge for the Government (who had by this time succeeded 
the company), granted, on the part of the Government of Scin- 
dia, three pottas to the appellants for a period of three years 
from 1860 to 1863. One of these pottas may be taken as a 
sample. The jamabundi for each year is fixed at 
Rs. 5,617-5-3. This was nfẹde' up of Rs. 5,000 for the 
‘ jamabundi revenue, ” Rs..217-2-5 for a balance and Rs. 600 
a debt due to Jamadar Satarkhan. ‘This last was an old debt 
due by the Naik which the Government was making him pay. 
Clause 2 provides for the Naik finding security from a banker, 
a proceeding unnecessary if the land could have been attached, 
but quite necessary if the lessee was not proprietor but merely 
a farmer of revenue. Then there is a clause binding the Naik 
at the termination of the potta to “ hand over ” the villages to 
the Government. 


In 1860, in December, as already stated, came the cession. 
Immediately after the cession the Government set itself to en- 
quire what were the estates transferred and what were the 
tenures of their new subjects. This was necessary, first of all, 
because as land of equal value elsewhere was to be ceded to 
Scindia, it was necessary to note the exact value of what had 
been taken over, and also because undoubtedly the Govern- 
ment wished to give effect to the terms of the,treaty above 
quoted and in particular to the fourth head of the 3rd Clause. 
Accordingly Captain Buckle, who was in charge, was told to 
make enquiries and furnish exact lists, giving particulars of ex- 
tant leases, also the names of all Jaghirdheers and their tenures 
and all charitable and rent-free holdings. Buckle made a re- 
port and ‘in this report he enters the appellants as mere lease- 
holders and not as Jaghirdheers holding proprietary interests. 
No doubt this was, so to speak, behind the backs of the ap- 
pellants but it is significant as being the foundation of the 
action which followed. The pottas which had been granted 
expired in 1863, consequently they had to be renewed. ‘The 
Government ofhcers proposed some increase of rent. In the 
meantime some outsiders made offers to take leases of the 3 
Talukas for a rent preposterously higher than anything hithet- 


\ 
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to received. The Naiks had got wind of this and made re- 
presentation to the Government in-August, 1863. ‘heir 
prayer is worded “ As Government had been taking care of us 
they will be graciously pleased to grant.us a potta to do which 
they are quite competent.” 


The Government came to the conclusion that they would 
not accept the outsiders’ offer in view of the long time that the 
Naiks had had possession and renewed on the same terms. In 
1868 the question came up again. There was a long enquiry by 
the Government as to the precise position of the Naiks. As 
an interim arrangement a lease was granted on the old terms 
to endure till the survey. This lease also provided for hand- 
ing back the villages at the expiry of the period. The enquiry 
dragged on for some years, but in 1876 the Government came 
to a decision that the Naiks were not entitled to hereditary 
rights, but might be continued as leaseholders so long as they 
behaved themselves. This detérmination was conveyed to 
the Naiks by letter of rath June, 1876, which contains the 
following passage :— 


“It appears that under the old rule the Pattas (leases) of these 
villages’ were also given several times to other people besides these Naiks, and 
from this it appears that their status may not be of hereditary Talukdars ; but 
for about the last fifty years the vahivat (management) has been smoothly 
carried on by the houses (families) of the three Naiks under their respective 
pattas and Meherban Propert Saheb and Major Voice Saheb have expressed 
their opinions that the management under the patta may continue with the 
Naiks so long as they properly take care of the villages Hence this question 
is decided accordingly. The pattas of the three Talukas are to be continued 
till the survey takes place. The Survey Department has taken the trigono- 
metrical survey of the three Talukas and it may be suitable to fix the amounts 
of the pattas, keeping in view the trigonometrical measurements at the time 
of the survey. No hereditary right of the Naiks is admitted in the preparation 
-of the pattas ” ‘ 


In 1881, the survey having been introduced, the Govein- 
ment came to a resolution as to what leases should be granted. 
They were to be on a sliding scale calculated on the survey as- 
sessment and allowing the Naiks a 10 per cent. margin. This 
proposal must have been communicated to the Naiks, though 
there is no direct evidence to that effect, for in 1883 there 13 a 
petition from the Naiks complaining of the proposal as calcu- 
lated to impoverish them ; complaining of the taking away of 
the forest land, and offering as evidence of right a document 
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granted in Scindia’s time. This petition was refused in 1883 
and the refusal communicated to the Naiks. In 1887 the qués- 
tion of the forest land arose in an acute form. The Naiks 
petitioned against the taking of the forest land by the Govein- 
ment. In the petition they really sought to re-open the whole 
question. Thus, in Art. 7 of the petition of 31st October, 
1887, they say as follows :__ 


tí 


7. If our right is considerad by the Government as specially that of 
Yjardar mentioned above, it is a great mistake ; we have the right of owner- 
ship over our village, which ‘is handed down from generations ; we had been 
recovering and we have been recovering the Jamabandi tax, Vaje (payment in 
kind), etc., from our villages in any manner we like. Also we gave (land) to 
others free from any tax; we had been and have been giying as a loyal subject 
to the late and present Government a certain amount as Chauth in lieu of 
remaining under their protection.” 


This. petition was considered, was not sanctioned, and a 
reply sent in the negative on 26th April, 1888. Under the 
Forestry Acts the Naiks could have appealed againsc this 
order, but did not do so. 


In 1902 the Naiks again sought to raise the whole qucs- 
tion by sending a memorial to the Government, in which they 
went over the whole ground again and claimed to have proprie- 
tary rights. This was sent to headquarters, when a report 
from the Under-Secretary, inter alia, said as follows :_- 


“4 The question as to the proprietary rights of these Naiks in their 
villages was fully inquired into and decided in the year 1880, and we are of 
opinion that no valid reason has now been shown for re-opening it after so 
long an interval of time. We are also of opinion that aa the status of the 
Memorialists is that of mere leaseholders, holding their leases at the pleasure of 
Government, their claims to the sole proprietary title in the forests within the 
limits of their villages cannot be admitted. ” 


And the final determination of the Government was con- 
veyed in a resolution of 13th December, 1902 :_ 


“ The evidence collected by Mr. Beyts clearly showed that these Naiks 
never acquired the position of Talukdars, but that they were merely lease- 
holders, and in paragraph 1 of Government Resolution No. 2783, dated 31st 
May, 1880 (copy appended), the following orders were passed by this Govern- 


‘ment. ” 


In 1904 there was a final report from the Government 
officials as to the leases, which, as already noticed, had not 
actually been granted. By this time there had been complaints 
of what the Naiks had been doing, and some of the officials 
were anxious that no new leases should be granted to the Naiks, 
but that the whole villages should be made kasla. The 
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Government, however, determined that the Naiks should have 
another chance, and the leases were offered, upon whiclt they 
took the present proceedings. | 


It is abundantly clear from what has been above set foith 
that, although the Government officials took great pains to de- 
termine what was the position of the Naiks, they came to the 
conclusion that their rights were not those of hereditary pro- 
prietors. To say that is, in view of the law as laid down 
above, to say enough, but their Lordships will notice what has 
been urged on the other side. It is pointed out that the Naiks 
have been in the saddle for a long time. This is true, and it 
is to this fact that they held their position as leaseholders at all 
But for that long possession the villages would have been made 
kasla as others had been. 


Then it is said that, by the terms of certain proclamations, 
the Government acknowledged the right. The proclamations 
in 1852, when there was merely a transference for administra- 
tion purposes, are neither here nor there. When we come to 
the cession the proclamation referred to is in these terms :— 

“I wish to let you know in time that the laws of the British Empire 
will be in force from the rst of May next in the Panch Mahals. 


tí 


2. It has hitherto been the practice to reserve civil suits against the 
lands or houses for arbitration. 


3. That can no longer be the case ; a suit once filed cannot be with- 
drawn unless by the consent of the complainant and the law will be enforced. 


4. As a friend of all your ancient houses I wish to warn you before- 
hand against debt. If you wish to preserve your present position you should 
avoid it as the most unfortunate thing which can happen to you.” 

Then follows a list of names, among which are persons 
who have had acknowledged to them a real proprietary right, 
and in this list occurs the names of Katwada, Chandwana and 
Tanda. There is also, especially in-the Naiks’ petition, re- 
ference made to proclamations made at the time of the Dur- 
bar. [here are two answers to be made to an argument founded 
on such documents. The first is that a mere general state- 
ment that existing rights would be upheld could never prevail 
against exact determinations such as have been above set forth. 
The second is that any statement in general terms that rights 
will be respected must necessarily mean as thesé rights are on 
investigation determined by the Government officials. To 
suppose that by such general statements in a proclamation the 
Government renounced their right to acknowledge: what they 
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thought right and conferred on a Municipal Court the right to 
adjudicate as upon rights which existed before cession, is,, in 
their Lordships’ opinion, to misapprehend the law as above 
set forth. It was also urged that the Government had recog- 
nised certain free grants which had been made in the past by 
the Naiks. This is true. But the Government had directed 
a special head of inquiry to be made as to free grants. ‘The 
wish not to disturb persons ,whose tenure had been, de fado, 
free was a generous policy. But to infer from this generosity 
that the Government was admitting that the grants had origi- 
nally been properly made and that from that admission flowed 
the further admission that the Naiks were true proprietors ts 
to make a mere inference over-ride a direct statement. One 
other matter may be noticed. The Naiks’ susceptibilities 
seem to have been aroused by the term “ Ijardars ” being used 
as to them, and requested that the term “ Talukdars ” should 
be used. The Government’s reply is as follows :— 

“In reply to his peliGon: dated 26th September, 1898, to the address 
of Government, Naik Ratansing Pratapsing of Tanda in the Dohad Taluka 
of the Panch Mahals District, is informed that Government have no objection 
to his being addressed as ‘ Talukdar’ instead of a ‘Pattadar’ in official com- 
munications, but it should be distinctly understood that this concession will not 
in any way affect the orders passed by Government ‘in May, 1880, regarding 
the tenure of the petitioner's holding. ” 


Now, the resolution of 1880 referred to was the founda- 
tion of the proposals as to the 10 per cent. margin, which. deny- 
ing the proprietary rights of the Naiks, was objected to by the 
petition which was refused in 1883. 


For these reasons their Lordships are satisfied that this 
appeal must be dismissed with costs, and they will humbly ad- 
vise His Majesty accordingly. 

Their Lordships feel bound to call attention to the state 
of the record. In the teeth of directions issued from the 
office no trouble whatsoever had been taken with the arrange- 
ment of the -ecord, and it came before their Lordships in 
quite a disgracéful state of confusion. Had the appellants 
been successful their Lordships would not have hesitated to is- 
allow in toto the solicitors’ fee for perusing the record. 


Solicitors for appellants T. L. Wilson and Co. 
Solicitor for respondent Solictior to the India Office. 
A. de M. Appeal Wismissed. 
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PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Patna.) 


PRESENT :__LoRD SHAW, LorRD BLANESBURGH AND MR. 
AMEER ALI. 


Ashrafi Singh Appellant* (Plaintif) 
v. 
Bidya Prasad Narayan Singh and others Respondents 
(Defendants). 


Deed—Construction—Deed of gift hyp Hindu husband to his wwife—Doners 
estate—Description of donee as malik—Istamrari mokarrari lease granted by 
tlonee. 


A deed of gift must be construed as a whole. 


Where a Hindu husband in a deed of gift to his wife described her as 
malik but limited her powers of alienation and disposition of the property in 
certain specified ways, held, afhrming the judgment of the High Court that 
(1) the clause in the deed containing the substantive disposition was subject 
to certain enumerated conditions and conferred upon the wife an ordinary Hindu 
Woman’s estate with powers to sell or to appoint by deed or will to certain 
specified persons, and if she did not exercise such powers, they were exercised 
in favour of these persons by the donor ; (2) the absence of provisions res- 
tricting the wife from granting a mokarrart lease did not by implication confer 
power to do so. 


Appeal from a judgment and decree of the High Court 
(16th January, 1922) affirming a decree of the District Judge 
of Muzaffarpur (25th August, 1919), which dismissed a suit 
(No. 178 of 1911) brought by the appellant on the 20th May, 
1911, in the Court of the Subordinate Judge of Muzaffarpur, 
and which he had decreed (11th February, 1919). 


In that suit, the appellant, claiming to be the tstamrari 
mokarraridar of certain properties under an tstamrari mokar- 
rari patta at a rent of Rs. 1,500 per annum executed on the 
yth August, 1896, in his favour by one Musammat Mulukrant 
Kuar (who died in March, 1908) widow of Har Parkash 
Narayan Singh, late proprietor thereof, prayed for a declara- 
tion of her title thereunder. Several defendants were joined, 
including the present respondents (3rd and 4th defendants, 
minors under the Court of Wards), who alone contested the 
suit and claimed title to the estate, alleging that the Musamnrat 
had only a life-interest, in-virtue of a deed of gift from her 
husband, dated 23rd June, 1859, which was as follows :— 
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“JT am Babu Har Parkash Narayan Singh, son of Babu Ram Narayan 
Singh, grandson of Chaudhry Kewal Kishen, resident and part-proprietor of 
Mauza Basowl, etc, in Parganah Bhala, etc. 


“Of my own free-will and accord I, the executant, have made in 
favour of my wife Musammat Mulukrani Kuar, a gift of the whole and 
entire shares in the Mauzas owned and possessed by me op to 
this time without the participation and encroachment on the part of any 
individual, together with boundary limits, all adventitious and inherent right 
in lands and foundations, water-courses, reservoirs, ahars, pokhars, fisheries, 
forest rights, toddy and date palmę orchards of mango and jack-fruit trees, 
bamboo clumps, sair, salt sair, occupied and non-occupied houses, and all rights 
appertaining thereto with the aed conditions :— 


íí 


1. The said Musammat, as proprietor, shall enter upon possession 
and occupation of the shares in Mauzas conveyed to her by gift,’pay the 
Government revenue and shall get her name recorded in the Government Office. 


' 
ic 


2. The following are the circumstances and conditions under which 
the said Musammat shall or shall not be competent to make a transfer of the 
gift properties -——If the said Musammat wishes, during my life-time, to trans- 
fer ‘the gift properties for Kar Khair (charitable purposes) or if she desires to 
give them away to any of my heirs, i. e., to a son born of her womb who may 
then be in existence or born afterwards (after my death) or to any one of 
my male or female descendants not born of her womb or to any other persons 
she will be at liberty to do so with my consent and approval. After my death, 
she will be competent to make a transfer of land measuring up to 50 bigkas for 
charitable purposes. Similarly, she will also be competent to transfer by sale 


deed or gift, properties to a son born of her womb or to that son’s son, or to my 


any other male or female descendant not born of her womb or to the male issues 
or issue of such children or to a male issue of my elder brother Babu Raghu- 
nandan Singh, whom she chooses. But she will have no power to effect a 
transfer by sale, gift or mortgage of land exceeding that quantity for which 
permission has been given (as referred to above) in favour of any other 
person than those named above, for charitable purposes. 


“3, That if the said Musammat executes a will bequeathing the gift 
properties to one or the several persons named above, such person or persons 
will be entitled to the same on her death. 


“4. If the said Musammat does not give the whole or portion of the 
gift properties of which she might be in possession until her death, to any one 
of the persons named above, or does not execute a will, then the sons born of 
her womb will be entitled to the same. If she leaves no son suiviving, the male 
issue of the sons born of her womb will be entitled thereto. If some of the 
sons born of her womb be surviving and other dead and male issues of her 
(deceased) sons be living, then the surviving male issues of the sons born of 
her womb who have predeceased her will be entitled to the shares left by 
their father, along with their uncle, 2. e., the (surviving) son born of the womb 
of the said Musammat. If no sons born of the womb of the said Musammat 
and their sons be surviving, then the properties will go to my other sons not born 
of the womb, 9f the said Musammat and to their sons. If theie be surviving 
no male issue of me the executant, either born of the womb of the said Musam- 
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mat or otherwise, then my brother, Babu Raghunandan Singh, and on the 
latter’s death, his sons, will be entitled to the same. But no female issue of 
the said Musammat or any one of her father’s or mother’s side will be egtitled 
to claim heritage with regard to the gift properties. 


“s. If there be no son born of the womb of the said Musammat or 
any descendants of the son born of her womb surviving, and if there be any 
unmarried daughter born of her womb or a daughter of the issue born of her 
womb and if any other son of me the executant or his male descendants or my 
brother Babu Raghunandan Singh or his male descendants do not perform the 
marriage of the said daughter in accordance with the custom of the family, 
then the said daughter and after her, in*the first place, her male descendants 
and in the absence of her having male descendants, her female descendants 
shall be entitled to the same. è 

“6 The condition regarding succession to the estate of the said 
Musammat laid down above ın para. 4 of this deed will remain intact only 
if the Musammat expires after my death, and in the event of her dying during 
my lifetime, the gift properties in her possession, at-her death, will devolve 
upon me and no one will have any connection and concern therewith. There- 
fore, I have given in writing these few words in the shape of a deed of gift 
so that the same may be used (sic) when required.” 


After the defendants had filed their written statements. 
the following were the main issues framed for trial by the 
Subordinate Judge -_ 

“3. Whether the properties covered by these deeds (the deed of 7th 


August 1896, and a similar deed of earlier date which it superseded) were really 
the stridhan properties of Musammat Mulukrani Kuar.” 


“4. Whether the properties in suit were her absolute properties.” 


On the 11th February, 1919, the Subordinate Judge (Lala 
Damodar Prasad, Esq.) pronounced judgment, holding that, 
undér the deed of gift and particularly clause 1 thereof, which 
contained the word “ malik,” the properties in suit became 
the absolute property of Musammat Mulukrani Kuar, and that 
the provisions purporting to restrict her alienation thereof were 
invalid, and he accordingly decreed the suit, remarking as 
follows -_— 

The executant gives to Musammat Mulukrani Kuar his entire right and 
says that she will be Malik, but puts restrictions as said above in her right to 
transfer the property. The learned pleader for the defendant contends that a 
gift by a husband to his wife is prama facie for her life-time, and that the word 
“Malik” does not give her absolute right, and in support of this contention he 
relies on the case of Musammat Sastman ChowdHarani (1). The learned Coun- 
sel on the other side contends that the present case is quite distinguishable from 
that case, as there the word “ Malik” was qualified by the words that the wives 
should be the heirs, the estate of a‘'Hindu widow being a life estate only, while, 
in the present case, all the rights which the executant had are given to the full 


extent, and contends that the word “Malik” gives a heritable and alienable. 


1. (1917) 1 PL W 375. 
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estate unless there is anything contrary in the context [Lalit Mohan Singh 
Roy v. Chukkun Lal Roy (2), Padam Lal v. Tek Singh (3) and Mussamut 
Kollany Kooer v. Luchmee Pershad (4).] 

No doubt, a gift to a Hindu wife prima facte gives her life estate unless 
there are words indicating that absolute interest was given but in the present 
case the words Bazarmul Hadudul Hakuk clearly indicate that full interest 
which the executant had was giveñ. The word ‘Malik; as has been held by the 
Privy Council in Bhola Pershad v. Ram Lall (5) gives a heritable and alienable 
estate unless the context indicates a different intention. Instead of 
there being such different intention, the words “ Usko Bazarmul 
Hadudul Hakuk® clearly indicate inféntion that the full right which the execu- 
tant had was to pass, while in the case reported in Musammat 
Sasiman Chowdharani v. Sibnargix Chowdhary (1) the word 
‘ Malik’? was qualified by the word ‘heir’ whose estate was a life estate, so that 
case ig quite distinguishable from the present one. ‘Thus, I am of opinion that 
the deed of gift gave absolute right to Musammat Mulukrani, subject to certain 
jrestrictions as to transfer. Those restrictions are void under S. 11, Transfer of 
Property Act. I, therefore, hold that absolute title passed to Musammat Muluk- 
rani by the deed of gift, and she had every right to transfer it in any way she 
liked. I therefore, hold that the Mokarrari document gave a valid Mokarrari 
title to the plaintiff. 


Upon appeal by the 3rd and 4th respondents, the District 
Judge (Dinanath De, Esq.) on the 25th August, 1919, held 
that Musammat Mulukrani Kuar took only a life-estate under 
the deed of gift and that the appellant’s patta consequently 
enured only for her life ; he accordingly allowed the appeal, 
and dismissed the suit with the following observations :—- 


The learned Subordinate Judge is of opinion that the expression “ the 
whole collection of rights to their utmost limit regarding the properties (Usko 
Bajarmul Hadudul Hakuk)” in the preamble, and the provision in the rst 
clause about the donee being “malik” have the effect of creating an absolute 
right, and the subsequent clauses are mere restrictions to transfer which are 
void under S. 11 of the Transfer of Property Act. The same view has been 
pressed upon me on behalf of the respondent. I cannot, however, agree in 
that view. Both in the judgment of the lower Court and in the argument be- 
fore me on behalf of the respondent too much stress has been laid upon the 
words of the preamble. But the preamble does not constitute the deed and 
in construing a deed like a deed of gift or will it is not a correct procedure 
to confine one’s attention to isolated expressions and attach too much importance 
to them. The deed requires to be looked to as a whole and all the clauses in 
it should be considered before any conclusion can be arrived at upon the ques- 
tion of the interest taken under it (vide Shib Lakshan Bhakat v. Srimati 
Tarangini Dasi (6) and Kandarpa Nath Ghose v. Jogendra Nath Bose (7). 
It is all the more necessary to do so in the present case. ‘The donor expressly 





1. (1917) 1 PL W 375. 2. (1897) I L R 24 C 834 at 849. 
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PART XVI.] THE MADRAS LAW JOURNAL REPORTS. 589 


„states in the preamble that he has given the properties subject to the conditions 
mentioned in the several clauses which follow. So it is not merely the first 
clause nor a solitary expression in the preamble that determines the nature ot 
the disposition. The cumulative effect of all the clauses will have to be looked 
to in order to understand the nature of the interest conveyed, 


Now so far back as 1874, their Lordships of the Privy Council observed 
in the case of Moulo: Muhamed Shumsool Huda v. Shewukram (8) that “in 
construing the vill of a Hindu it is not improper to take into consideration 
what are known to be the ordinary notions and wishes of Hindus with respect 
to the devolution of property. It may be assumed that a Hindu generally desires 
that an estate, especially an ancestral estafe, shall be retained in his family; and 
it may be assumed that a Hindu knows that as a general rule, at all events 
women do not take absolute estates o" inheritance which they are unable to 
alienate” and this observation was quoted with approval by their Lordships in 
the case of Radha Prasad v. Ranee Mani (9). Then the lower Court concedes 
the proposition that a gift to a Hindu wife by the husband prima face gives 
her a life estate unless there are words indicating that absolute interest was given. 


We thus start with two propositions of law, namely, that a gift of immovea- 
ble property by a husband to a wife must prima facie be considered to create a 
life estate, and that, in construing a will or gift made by a Hindu, the ordi- 
nary notions and wishes of Hindus will have to be taken into consideration. 
These principles of law are to be applied when the intention of the donor or 
testator is not apparent on the face of the deed. In the present case, however 
we are spared the trouble of deducing the intention. The central idea in the 
deed is that the property shall be retained in the family and that idea is clearly 
expressed in the 3rd and the 4th clauses The donee has been prohibited from 
bequeathing the property even to her daughter though under the Mithila law a 
daughter is entitled to succeed to the stridhan of, her mother. Then the 6th 
clause effectually clinches the matter. It is there laid down that in the event 
of the death of the donee before the donor the property will revert to the donor. 
This certainly strikes at the root of the theory that an absolute estate was given. 
It is settled law and the learned Subordinate Judge accepts it that the word 
“ Malik” gives a heritable and alienable estate unless the context indicates a 
different intention, and the learned Subordinate Judge remarks “ Instead of there 
being such different intention the words “Usko Bazarmul Hadudul Hakuk” clearly 
indicate intention that the full right which the executant had was to pass.” 
As already observed the learned Subordinate Judge has laid too much 
stréss upon an isolated expression occurring not in the operative part of the deed 
but preamble. In the case of Lalit Mohan v. Chukkun Lal (2) their Lordships 
took the entire will into consideration and coming to the conclusion that the 
prima facie legal meaning of the disposing words used not being controlled by 
the context and no intention being expressed to give a life estate the word 
“Malik” was held to convey an absolute estate. In the judgment of 
the Lower Court and in the argument on behalf of the respondents the context of 
the deed appears to be taken to be preamble and the rst clause and it is sought 
to find out in that portion of the deed any word indicating an intention differ- 
ent from what is conveyed by the word “ Malik.” The other parts of the deed 
are considered to be, as expressed by the lower Court, restrictions to alienation. 
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I think this is a mistake altogether. Ithas already been observed 
that the gift was made subject to the conditions specified in the several 
clauseg. Thus all the clauses were woven together to make‘up the finished pro- 
duct. All of them must therefore be considered as forming the context and it is 
found that while in one part of the context the word “ Malik” appears there is 
sufficient indication in the other parts of the context “ to displace the presumption 
of absolute ownership implied in the word ‘ Malik’ and to cut down the full 
proprietary rights that the word imparts,” 

The clauses other than the 1st clause are not to be considered as some- 
thing different from the main purposes of the deed and the lower Court’s view 
about those clauses being merely restrictions to alienation is not correct. ‘That 
being so S. 11 or ro of the Transfer gf Property Act has no application. The 


“clauses of the deed taken together clear™ establish that the donor never intended 


to give an absolute estate by the deed. We have not to grope about in‘ the 
dark about the intention for it is expressed in unambiguous terms, Under all 
these circumstances I hold that Musammat Mulukrani Kuar obtained only a 
life estate under the deed of gift and consequently.the Mokarrari lease given to 
the plaintiff enured during her lifetime only. The plaintiff has no sub- 
sisting right on the basis of the lease and so the suit must fail. 

Upon further appeal by the appellant to the High Court 
at Patna (Ross and Coutts, JJ.), this latter judgment was on 
the 16th January, 1922, afirmed. [See Ashurfi Singh v. Bises- 
war Partap Narayan Sahi (10).] 

The plaintiff appealed to His Majesty in Council. 

De Gruyther, K. C. and Raikes for appellant, referred 
also to Fateh Chand v. Rup Chand (11). 


Dunne, K. C. and Kenworthy Brown for the Court of 


Wards (representing the 3rd and 4th defendants), were not 
called upon. 


gth May, 1924. The Judgment of the Board was deli- 
vered by 

Lord SHAw :_Everything that could be said in favour 
of this appeal has been admirably:said by the learned Counsel 
for the appellant. Their Lordships adopt the opinion of the 
Court below, which is appealed from, but desire only to say 
that they cannot see their way to acquiesce in the characterisa- 
tion of the conveyance of the malik as occurring in a preamble 
in the deed. When the deed is looked at, it is seen that the 
actual gift to the donee of the malik is that which, although 
characterised as in the preamble, is in truth in the substantive 
disposition. 

With that correction, however, full assent must be given 
to the proposition that the deed as a whole must be looked to. 





1o. (1922) IL R 1 Pat. 295 tr. 43 I A 183. 
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In the primary clause, called erroneously a preamble, and now 
referred to as the actual portion constituting the gift, these 
words follow the gift—“ and all rights appertaining thereto 
with the following conditions.” It appears to their Lord- 
ships that that fundamentally affects. the construction of the 
deed as a whole, because the whole balance of the document 
consists in the insertion of those very conditions under which 
the deed of gift 1s accomplished. So construed, the deed as 
a whole leaves no room for doùbt that it did not confer the 
maliki rights without conditions, nor did it confer on che donee 
those rights of property and @lienation which a bare dispose 
tlon in favour of a person denominated as malik would have 
involved. 


On the whole, without entering upon details, the dectsion 
arrived at appears to their Lordships to be sound in principle 
and in accord with authority, and their Lordships will humbly 
advise His Majesty that the appeal be disallowed with <osts. 


Solicitors for appellant Watkins and Hunter. 


Solicitor for respondents (Court of Wards) : Solicitor to 
the India Office. 


A. de M. Appeal disallowed. 


PRIVY COUNCIL 


(On-Appeal from the Court of the Judicial Commissioner 
of Oudh.) 


PRESENT :__Lorp SHAW, LORD PHILLIMORE, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Mitra Sen Singh and others A ppellants* 
v. 
Musammat Janki Kuar and others Respondents. 


Evidence Act, S. 115—Suit. for possession—Under-propricto (pukhtadar)— 
Compromise decree—Mutation of names in Register—Payment of rent and a<- 
ceptance by the Court of Wards—Subsequent discovery of error—Effect. 


In pursuance of an agreement of compromise made in the course of a litiga- 
tion in 1878 between the owner of certain yillages and his wife followed by a 
decree whereby the latter was to have possession of the property as under- 
proprietor for her life without power of transfer or sale, on payment of under- 
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proprietary dues, and after her death the wife (Sundar Kuar) of her son was 
to have similar possession for her life, possession of the lands had been succes 
sively held as arranged and rents paid in respect thereof till about 1905, when 
Sundar Kuar, the wife of the son died, and the son in 1906 married another 
wife (Janki Kuar). This second wife then obtained a mutation of names, 
paid rent to the Court of Wards and the latter apparently in ignorance of the 
circumstances, accepted the same, and gave receipts therefor, describing her as 
pukhtadar. In 1914, the Court of Wards discovered their error and instituted 
a suit against Janki Kuar claiming possession of the villages. 


Held (reversing the judgment of ‘the High Court and restoring that of the 
Subordinate Judge), that (1) the second wife, Janki Kuar, had no heritable 
proprietary right as puk/tadar, nor, unger the compromise decree, to possession 
of the said lands and that accordingly she must surrender possession to the 
Court of Wards; (2) the acceptance of rent by the Court of Wards was due 
tc a misapprehension that she possessed the villages on the same title as her 
predecessor, and did not operate as estoppel, nor create a pukhtadar: right or 
right to possession similar to that enjoyed by the previous holders. 


Governors of Magdalen Hospital v. Knotts, 4 A C 324 distinguished. 


In cases of estoppel the onus of establishing the facts and circumstances 
from which estoppel arises rests upon the person pleading it. 

Appeal from a judgment and decree (roth March, 1919) 
of the Court of the Judicial Commissioner of Oudh, which re- 
versed a judgment and decree (25th April, 1916) of the Sub- 
ordinate Judge of Fyzabad. 


The plaintiffs (appellants) sued to recover possession of 
three villages, namely, Turchenpur, Mendhi Salimpur and a 
1o0-biswa share in Nurahni Rampur, situate in the District of 
Fyzabad, and forming part of the Birhar Estate belonging to 
one Dhup Narain Singh. The wife, Rajau Kuar, had claim- 
ed to be in possession of these villages and of another, called 
Maipur, at the time of the First Regular Settlement of Oudh 
in her pukhtadari right (i. e., as an under-proprietor thereof) 
and had filed proceedings against her husband, but the parties 
settled their dispute by a compromise, dated the 27th May, 
1878, which provided, amongst other things, as follows :__ 


“In the case noted above, I, the plaintiff, have claimed an under- 
proprietary ‘right in 1o biswas share in Village Mendhi Salimpur. We, the 
parties, have agreed to these terms, that in Village Mendhi Salimpur, I, the 
plaintiff, shall remain in possession of the defendant’s share as under-proprietor 
during my lifetime without the power of transfer and sale; that after my 
(the plaintifPs) death the wife of ,Babu Kalka Bakhsh Singh, my son, shall 
also enter into possession without the power of alienation and sale and any 
other person shall have nothing to do with it ; that I shall continue to pay the 
Government land revenue and 15 per cent. the profits to the Taluqdar- 
defendant. ” 
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Similar compromises were made in respect of other villages, 
and the Court passed decrees in accordance therewith, and the 
name of Musammat Rajau Kuar was recorded in the Register 
of Proprietors as a pukhtadar thereof. On her death in 
1901, the name of Musammat Sundar Kuar, wife of Kalka 
Bakhsh Singh, the son of Dhup Narain Singh, was similarly 
recorded as an under-proprietor ; and when Sundar Kuar died 
in 1905, Janki Kuar, who was married to the said Kalka 
Bakhsh Singh in 1906, claimed tę have succeeded to, or obtain- 
ed, possession of the: villages as an under-proprietor, and to 
have since remained in possesyjn thereof on payment of the 
rent specified in the compromises mentioned above. 

On the death of Dhup Narain Singh, his son, Kalka 
Bakhsh Singh sold all his right and interest in the villages to 
the Court of Wards of the United Provinces of Agra and Oudh 
in: charge of the Estate of Ugra Sen Singh and Mitra Sen 
Singh, etc., (appellants) on the 23rd October, 1902. 

On the 7th February, 1908, Janki Kuar and her husband, 
Kalka Bakhsh Singh, sold the under-proprietary rights in the 
village of Maipur to discharge a prior mortgage thereon which 
had been effected by Musammat Rajau Kuar, deceased, and 
Dhup Narain Singh, on the 1st September, 1888. She simi- 
larly discharged other mortgages relating to the villages in 
dispute. 


On the 13th February, 1914, the Court of Wards insti- 
tuted the present suit in the Court of the Subordinate Judge of 
Fyzabad alleging in their plaint— 

“that after the death of the said Sundar Kuar, Babu Kalka Bakhsh 
Singh had no wife living and therefore the rights granted to his wife under 
the deed of compromise extinguished and the defendant No. 1’s (7. e., rst res- 
pondent’s) possession over the said villages is unlawful and by way of 
usurpation. ” 
and they therefore claimed a decree for possession thereof, 
with mesne profits and costs. 

Janki Kuar (the īst respondent) alone contested the 
plaintiff’s suit, and filed a written statement. She pleaded, 
among other things, that she was lawfully in possession of the 
villages in dispute under the terms of the compromise mention- 
ed above : that she held them in pukhtadari right, and that the 
plaintiffs were barred by estoppel from denying her right. 

The Subordinate Judge (R. D. Shukla, Esq. ) delivered 
judgment on the 25th April, 1916, holding that, under the 
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terms of the compromise quoted above, Musammat Rajau Kuar 
and Sundar Kuar possessed under-proprietary rights in the 
villages for the terms of their respective lives, and that, on the 
death of the latter on the 7th December, 1905, these rights 
lapsed and reverted to the grantor, Dhup Narain Singh’s son, 
Kalka Bakhsh Singh. In other words, he was of opinion that 
the first respondent was married to Kalka Bakhsh Singh on the 
15th April, 1906, after the estate had lapsed to the grantor. 
He also held that the ladies, did not possess a _hereditable 
interest in the under-proprietary villages, and that the plaintiffs 
were not estopped from ass€gting their right against this 
respondent. 


In the result, the Subordinate Judge allowed the plaintiffs’ 
claim, and made a decree for possession in their favour, but 
without mesne profits. From that decree, the first respondent 
appealed to the Court of the Judicial Commissioner of Oudh, 
which (Kanhaiya Lal and Daniels, J. Cs) delivered judgment on 
the roth March, 1919 declaring the plaintiffs estopped from 
denying the pukhtadari or under-proprietary rights of the first 
respondent, and therefore allowed the appeal, set aside the de- 
cree of the said Subordinate Judge, and dismissed the plaintiffs’ 
suit with costs. The plaintiffs appealed to His Majesty in 
Council. 


E. B. Raikes for appellants. 
B. Dube for respondent. 


ist July, 1924. The Judgment of the Board was deli- 
vered by 


Lorp SHAW :__This is an appeal from a decree dated the 
roth March, 1919, of the Court of the Judicial Commissioner 
of Oudh, which reversed the decree dated the 25th April, 
1916, of the Subordinate Judge of Fyzabad. 


The appellants are the plaintiffs in a suit for possession of 
certain villages. They also claimed mesne profits, a claim 
which was rightly disallowed and of which no more need be 
said. What remains is the suit for possession itself. Both 
the Courts before whom the suit came in India held that the 
plaintiffs’ title to the villages was proved. ‘Their Lordships 
are in entire agreement with that conclusion. 


The Trial Judge decreed the suit for possession. The 
Appellate Court dismissed it on the ground that the appellants 
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were estopped from denying all claim of the first respondent 
to hold the villages for life as an under-proprietor without 
power of alienation. The only question in the appeal is whe- 
ther the appellants’ suit fails by reason of this alleged estop- 
pel. In the opinion of the Board it does not so fail, and the 
appellants are not estopped. 


The villages are in the Fyzabad district and were the ab- 
solute property of one Dhup Narain Singh. He was the 
owner of the talukh which embraced them. On his death his 
wife, Rajau Kuar, claimed to be in possession of these villages 
as pukhtadar. Had she beeneso she would have been an ur- 
der-proprietor with a right both heritable and transferable. In 
May, 1878, this question having been raised in Court, was set- 
tled by a compromise ; and it is to the terms of that compromise 
that both parties refer. These terms are as follows :—- 


“In the case noted above I, the plaintiff, have claimed an under- 
proprietary right in ro biswas share in Village Mendhi Salimpur. We, the 
parties „have agreed to these terms, that in Village Mendhi Salimpur I, 
the plaintiff, shall remain in possession of the defendants share as under- 
proprietor during my life-time without the power of transfer and sale; that 
after my (the plaintifs) death the wife of Babu Kalka Bakhsh Singh, my son. 
shall also enter into possession without the power of alienation and sale and 
any other person shall have nothing to do with it; that I shall continue to 
pay the Government land revenue and 15 per cent. the profits to the Taluqdar 
defendant. ” 


Rajau Kuar had possession of the villages under thc 
agreement of May, 1878, till her death in 1901, when her 
rights of course came to an end. Musammat Sundar Kuar, 
the wife of Kalka Bakhsh Singh, under the terms of the agrec- 
ment of compromise thereafter possessed the villages, but her 
rights ceased with her death in 1905. 


As the Judicial Commissioner properly observes in his 
judgment “ Kalka Bakhsh Singh is not shown to have had any 
other wife then alive. The limited rights created by the com- 
promise, therefore, came to an end on the expiry of the above 
life estates ; and the property, which was the subject of these 
rights, subsequently reverted to the heir and successor in inter- 
est of the grantee then in existence. As Kalka Bakhsh 
Singh, the son and successor of the grantor, had sold his en- 
tire right, title and interest in the property in dispute to the 
Court of Wards. the vested interest he held in the re- 
version passed by the sale to the Court of Wards, who became 
entitled to that reversion on her death.” 
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In 1906 Kalka Bakhsh Singh married a second wife and 
there is no doubt of the fact that she remained in possession for 
a period of about eight years. Further, there is no doubt that 
she obtained a mutation of names, and that she paid rent with 
1§ per cent. for collection to the talukhdar, that is to say, to 
the Court of Wards. It is upon these facts that the claim of 
estoppel arises. 


The assertion made when mutation of names was obtained 
was of course erroneous and must have been so to her know- 
ledge. Musammat Janki Kyar was entitled neither to be en- 
tered in the under-proprietary ®egistry as a pukhiadar, nor had 
she under the compromise agreement, which was the sole basis 
of title which could be founded upon, any rights whatsoever 
to possession of the villages. Very possibly what happened 
was simply that the Collector and the officials charged with the 
mutation record assumed that she, another wife of Kalka 
Bakhsh Singh, was possessing the same villages on the same 
title as her predecessor. Two officials were examined (one a 
translator and petition writer in the Civil Court who identifies 
the signatures of the Zilladars, the other the Zilladar and 
collector of rates) and they gave evidence that the Court of 
Wards made no enquiries about the status of the persons to 
whom the receipts were issued or whether the defendant was 
in truth the pukhtadar. 


The Court of Wards, however, has discovered the mis- 
take which has been made and the fact that Musammat Janki 
Kuar had no title whatsoever to the pukhtadari rights; and the 
present suit has been brought. 


With all respect to the Court of the Judicial Commission- 
er it is dificult to understand how the doctrine of estoppel 
applies to a case of this character. There is no peculiarity in 
the law of India as distinguished from that of England which 
would justify such an application. The law of India ts com- 
pendiously set forth in S. 115 of the Indian Evidence Act, 
Act I of 1872. It will save a long statement by simply stating 
that section, which ts as follows :— 


“ When one person has, by his declaration, act or omission, intentionally 
caused or permitted another person to believe a thing to be true and to act 
upon such belief, neither he nor his representative shall be allowed, in any 
suit or proceeding between himself and such person or his representative to deny 
the truth of that thing.” 
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There seems no place upon the facts for the suggestion 
that the Court of Wards has intentionally caused or vermitted 
Janki Kuar to believe it to be true and to act upon the btlief 
that she was a talukhdar or that she had any right of possession 
under the compromise agreement already alluded to. That 
point might be quite sufficient to dispose of the case. 


But the Court of the Judicial Commissioner goes so far 
as to declare that what has happened is “ tantamount to a 
waiver for the time being of the*right of reversion,” and that 
‘the Court of Wards has thus been committed to recognition 
of the right of Musammat Janki Kuar to succeed to the pukh- 
tadart rights under the compromise as if she had been the wife 
of Kalka Bakhsh Singh when Musammat Sundar Kuar died. ” 
Their Lordships fail to understand how the doctrine of 
estoppel could ever be founded upon for the purposes of she 
recognition of any such claim or the rearing up of any such 
right. The whole of this doctrine appears to be founded sim- 
ply upon the transaction of taking rent each year, but the raking 
of a rent each year may, and as the Courts have properly held, 
did, bar by estoppel the Court of Wards from any claim 
for mesne profits during the particular year or years for 
which such rent was received. It estopped the Court of 
Wards from maintaining that the lady possessed the property 
with a liability to account or possess on any other or further 
terms than on payment of the rent made and taken. 


But there estoppel stops and it can never be reared up into 
the creation of a pukhtadari right of a proprietary, heritable 
and transferable character, nor can it ever create a right of 
possession of the property for life under the same terms as 
some other person had previously possessed it upon. Such 
foundations of title are unknown and they can never be created 
in such a manner. 


At their Lordships’ Bar Mr. Dube ingeniously argued 
that there were, however, other circumstances which might be 
founded upon for the purpose of producing such rights either 
of permanent ownership or possession for life. Even were 
such a thing legally possible, 1t need only be remarked that in 
cases of estoppel the onus of establishing the facts and circum 
stances from which estoppel arises rests upon the person plead- 
ing it. No facts and circumstances whatsoever, apart from 
the occupation, appear to the Board to have been established in 
this case. Their Lordships must decline to accept statements 
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made in another suit (one which was dismissed) on the subject 
of the payment of mortgages resting upon properties. [t is 
nowBfere established that this lady ever disbursed any payments 
of the kind, and it has to be remarked, in conclusion, that she 
herself, who knew all the facts and the circumstances of the 
situation, did not give evidence in the case. On examination 
accordingly the case for estoppel seems to be ill-founded in 
law, and if it were well-founded in law seems to be quite un- 
substantiated in fact. ‘ 


The decision in the case of Governors of Magdalen 
Hospital v. Knotts (1), which*was referred to in discussion, 
afforded no help to the respondents because, as observed by 
Lord Selborne, a long term was “ attempted to be granted by 
a charitable corporation at a peppercorn rent. If any rent 
had been reserved and received, however small, the legal re- 
lation of a tenancy from year to year would have been created, 
and the Statute of Limitations could not have run.” 


Their Lordships will humbly advise His Majesty that the 
appeal should be allowed and the decree of the Trial Judge 
be restored with costs since that date in the Courts below, and 
with the costs of this appeal. 


Solicitors for appellants : Watkins and Hunter. 
Solicitors for respondents : Barrow, Rogers and Nevill. 
A. de M. Appeal allowed. 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTICE VENKATASUBBA RAo. 
Chidambara Gurukkal alias Devendrasiva 


Puranthara Pandithar Appellant* (Plaintif) 
v. l 
Sivagnana Sundaram Pillai and others Respondents (De- 
fendants). 


Madras Estates Land Act, S. 3 (d)—-Applicability—Small plot of land—Sutt 
by inamdar against tenant—Rights of parties—Considerations—Parmanent occu- 
pancy rights—Payment of uniform and fixed rent —Inference—Kandayam— 
Meaning of. 





*S. A. No. 36a of 1921. 8th February, 1924. 
xr 4 App. Cas, 324, 


PART XVI.] THE MADRAS LAW JOURNAL REPORTS. 599 


S. 3 (d) of the Madras Estates Land Act does not in terms apply to a suit 
by an Inamdar against his tenant where the property consists not of a village 
but only of a small plot of land. But even in such a case the question whether 
the inam grant was of both varams or only the melvaram must be decided with 
reference to considerations similar to those that would apply if the case fell with- 
in that section. Where the Court below on a consideration of all the circum- 
stances come to the conclusion the grantee was not the owner of both varams the 
finding cannot be challenged in Second Appeal. 


Where the origin of a tenancy is not known evidence of acts and conduct of 
the parties constitute the best and only®evidence to prove the nature of the 
tenancy. Where the tenants for three generations have been in occupation with- 
out any alteration in terms and on paympht of a uniform and fixed rent far be- 
low the economic rent, a Court can infer permanent rights of occupancy. 36 
M. L. J. 463 ; 2 L W. 723 followed. 


In deciding’ whether the tenants have permanent rights of occupancy the 
Court has to find whether their predecessors possessed such rights at the incep- 
tion of the relationship, unless a subsequent change is suggested. 


Meaning of “ Kandayam” referred to. 


Second Appeal against the decree of the Court of the 2nd 
Additional Subordinate Judge of Coimbatore in A. S. No. 5 of 
1920 (A. S. No. 243 of 1920 on the file of the District Court 
of Coimbatore) preferred against the deeree of the Court of 
the Principal District Munsif of Erode in O. S. No. 326 of 
1919. 

S. T. Srinivasagopalachariar for appellant. 

T. M. Krishnaswami Aiyar for respondents. 


The Court delivered the following 


JUDGMENT :— This appeal arises out of a suit by an inam- 
dar .against his tenant. 


The first question to be decided is whether the grant to 
the predecessor of the plaintiff was of the land, or the grantee 
not owning the kudivaram, of the land revenue only. S. 3 
(d) of the Estates Land Act does not in terms apply because 
the suit concerns not a village but only a small plot of land. 
The point has however to be decided with reference to con- 
siderations similar to those that would apply if the case fell 
within that section. If the grant were forthcoming it would 
be the most valuable evidence but unfortunately the giant is 
not before the Court, although it is agreed that the land was 
granted some centuries ago during the period of the Madura 
Kings. The learned Subordinate Judge has on a considera- 
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tion of the materials before him come to the conclusion that 
the inamdars_ were entitled only to the melvaram. I agree 
with him. Proceedings connected with the inam enquiry are 
relied upon by both the parties. At the enquiry, the inamdar 
made the statement that the land was let to ryots for 
“ Kandaya” cultivation. The Subordinate Judge is of the 
opinion that this supports the defendants’ case. The word 
‘“Kandayam” is defined as being either a fixed portion of the tax 
payable or rent paid in money as distinguished from rent paid 
in kind (see McLean’s Manual of Administration of the 
Madras Presidency). The Judge presumably thinks that the 
word is used in the inam statement in the former sense and I 
am not prepared to say that he is wrong. ‘The inam title 
decd is inconclusive. It acknowledges the title of the inam- 
dar to the “inam ” and says that it has been subject to a quit 
rent of Rs. 2-4-0, that the inam has been hereditary but not 
alienable and liable to lapse on failure of lineal heirs. It then 
recites ‘‘On your agreeing to pay an annual quit rent of 
Rs. 4-4-0 .your inam tenure will be converted into 
a permanent freehold ; in which case the Jand will be your own 
absolute property.” On behalf of the plaintiff it is argued 
that the use of the word “ land ” denotes that the original grant 
was of thesoil. This contention, I am not prepared to accept. 
The word “land” is not used with special reference to the 
subject of the grant. The words “ Inam” and “land”’ are 
used indifferently and in the context no significance attaches to 


- the use of the particular word “ Land” The tenants are not 


parties to this document and there was no occasion to refer to 
the rights of the inamdar as distinguished from those of the 
tenants. The plaintiff next relies upon a receipt for rent cxe- 
cuted by himself. It refers to “ My inam Vengayam Kadu 
which belongs to me.” It is said that this contains an asser- 
tion by the inamdar_ that he was the owner of the land. A 
similar argument was advanced with reference to the statement 
of the inamdar made at the inam enquiry__“The lands are Iet 
to ryots Even where the tenant is admittedly 
possessed of the kudivaram, the landholder refers to his mel- 
varam .right as land and therefore no inference favourable to 
the plaintiff can be drawn from the circumstance. It is true 
that there is no presumption that an inam grant is a grant of 
the land revenue only and that each case must be decided with 
reference to the circumstances connected with it. But the 
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Subordinate Judge has on a consideration of all the circum- 
stances come to the conclusion that the grantee was not the 
owner of both the varams, and I am not prepared to interfere 
with this finding. 


Granting that the inamdar .was possessed of both the 
varams, the next question to be decided is whether the defend- 
ants have proved the existence of a permanent tenancy. ‘The 
Court has to find whether the defendants’ predecessors possess- 
ed occupancy rights at the inception of the relations of the 
parties, not whether there was a subsequent change in those re- 
lations, the latter alternative gfot having been suggested[see 
Sethuratnam Iyer v. Venkatachala Goundan(1)] and when the 
origin of a tenancy is not known evidence of the acts and con- 
duct of the parties constitutes the best and the only evidencc to 
prove the nature of the tenancy. [See /smail Khan Mahomed 
v. Jaigun Bibi (2) ]. It has been contended that permanence if 
claimed must be established and that the burden of proof Jies 
onthetenant. The learned Subordinate Judge has found that 
the true inference from the facts proved is that the tenurc is 
permanent and not precarious. Granting that the onus is on 
the tenant the Subordinate Judge has found that the defend- 
ants have made out their case and I am not prepared to dis- 
turb his finding. For at least three generations the defendants’ 
family have been occupying the land without any alteration in 
terms and during that period the rent has been far below the 
economic rent and a uniform and fixed rent has been paid. The 
plaintiffs have not been able to give any evidence that at any 
time a different rent was paid or the rent was ever enhanced. 
It is suggested on behalf of the plaintifs that they were ab- 
sentee landlords, that when they went to the village of the de- 
fendants, the latter who were karnams attended to the 
wants of the plaintiffs and that it was likely that a low rent was 
fixed on account of these considerations. This has not been 
accepted by the lower Appellate Court as an explanation. The 
facts suggested on the one side and the uniform and low rent 
on the other have not been shown to be related as cause and 
effect. It is quite as likely that because the defendants and 
their ancestors have been tenants of the plaintiff’s family the 
former have from time to time rendered small services to the 
latter. The Judge ‘was entitled to infer from the continuance 
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of the land in the same hands at a low and unvarying rent, 
permanent rights of occupancy. Ponniah Nadan v. Deivani 
Ammal (3) and Palaniyand: Malavarayan v. Vadamalai 
Odayan (4). f 


In the result the Second Appeal fails and is dismissed with 
costs but subject to the following reservation. The defendants 
do not object to a decree being passed in favour of the plaintif 
for the rent admitted by them to be due, and I accordingly 
pass a decree for Rs. §4. With this modification the Jower 
Appellate Court’s decree will be confirmed. 


T.S. V. e Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE MADHAVAN Nair. 


Lakshmanan Chettiar (dead) and others Appellants* 

(Plaintif and his legal repre- 
sentatives) 
v. 
Sella Muthu Naicker and others Respondents ( Defend- 
' ants Nos. 1, 6, 7 and 8 and a legal 
representative of the deceased 
Plaintif added as party res- 
pondent). 


Limitation Act, Ants. 132 and 148—Mortgages—Prior and subsequent—Sutt 
by prior mortgagee—Puisne mortgagee not impleaded—Sale and purchase by as- 
signee from prior mortgagee—Subsequent suit by puisne mortgagee—Purchase 
in execution—Suit for redemption—Ltimitation. 


The suit properties were subject to two mortgages, The prior mortgagee 
obtained a decree on his mortgage without impleading the subsequent mortgagee. 
The assignee of this decree purchased it himself in execution. Subsequently the 
puisne mortgagee brought a suit on his mortgage without impleading the assignee 
decree-holder purchaser and in execution of the decree became the purchaser 
himself. He then brought a suit for redeeming the prior mortgage more than 
12 years from the date of his own mortgage but less than 60 years from the 
date of the prior mortgage. Held, the right of a puisne mortgagee to redeem 
is only ancillary to his right to work out his remedy against the mortgaged 
estate and must be considered to be only a means of securing the object of en- 
forcing his own claim by sale. Art. 132, Limitation Act, would govern the suit and 
not Art. 148, and the suit was barred. 14 C W N 439 followed ; 21 ML J 213; 





*S. A. No. 974 of 1921. 11th April, 1924. 
3- (1919) 36 M L J 463. 4 (1915) aL W 723, 
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24 Mad. 171 ; 26 Mad. 537; and Ramsbottam v, Wallis, 5 LJN S Ch 92 
referred to. ` 
Second Appeal against’ the decree of the Court of the 
Subordinate Judge of Madura in A. S. No. 165 of 1919 
(Appeal Suit No. 115 of 1919 on the file of the District Court 
of Madura) preferred against the decree of the Court of the 
District Munsif of Tirumangalam in O. S. No. 847 of 1917. 


T. M. Krishnaswami Aiyar for appellants. 
C. S. Venkatachariar for respondents. 


The Court delivered the fgflowing 


JUDGMENT: :— The question of law argued in this Second Ap- 
peal is one of limitation. The facts of the case are not disputed. 
The 1st defendant, who was the assignee of the mortgage de- 
cree in O. S. No., 380 of 1897 obtained by one Andiappa on the 
foot of a mortgage, dated the 9th of August, 1891, purchased 
the mortgaged properties at the auction sale. To this suit the 
plaintift-appellant, who was a subsequent incumbrancer holding 
a simple mortgage, dated the gth of September 1895 was not 
@ party. Similarly the 1st defendant was not impleaded as 
2 party to O. S. No. 207 of 1908 brought by the plaintif 
to enforce his own mortgage. The plaintiff obtained a de- 
cree in his suit and in the course of execution of his decree pur- 
chased items 1 and 2 which are the only items we are concerned 
with in this Second Appeal. The plaintiff in the suit out of 
which this Second Appeal arises claims redemption and posses- 
sion of items 1 and 2 and is met with the plea that his suit is 
barred by limitation under Art. 132 of the Limitation Act in- 
asmuch as he did not bring his suit within twelve years from 
the due date of his own mortgage. It is undisputed that, `f 
Art. 132 applies, the plaintiff’s suit would be barred by limita- 
tion as his suit has been brought more than twelve years from 
the date of his mortgage. The lower Appellate Court accept- 
ing the plea of the defendant has dismissed the suit as barred 
by limitation. 

It is argued by the plaintiff-appellant that his suit is one 
for redemption and that Art. 148 of the Limitation Act applies 
to the facts of the case and, if so, his suit is well within time. 
Reliance is placed on the observations in Mulla Vital Seethi v. 
Achuthan Nair (1) dealing with the rights of the second mort- 
gagee to redeem the first mortgagee. It is no ‘doubt true that 
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the second mortgagee has the right of redeeming the first mort- 
gagee, but that right is not as absolute as it is sought to be 
made by the learned vakil for the appellant. The right of a 
puisne mortgagee to redeem is only ancillary to his right to 
work out his remedy against the mortgaged estate (see Fisher 
on Mortgage, p. 741, para. 1448). He is only permitted to 
redeem for the purpose of working out his own security 
[Ramsbottam v. Wallis(2)]. The right of a puisne mortgagee 
to redeem the prior mortgagee in a case where he had not been 
joined in a suit on the first mortgage is described in Muhammad 
Usan Rowthan v. Abdulla ($) as the right to redeem that 
mortgagee (i. e., first mortgagee) with a view of enforcing, 
his own mortgage [see also Goverdhana Doss v. Veeraswami 
Chetty (4)\]. His right to redeem the first mortgage must 
be considered to be only a means of securing the object of en- 
forcing his own claim by sale. It appears, therefore, that the 
proper article of the Limitation Act applicable to this case is 
Art. 132. This view is supported by a decision of the Calcutta 
High Court reported in Nidhiram Bandopadhya v. Sarbessur 
Biswas (5). In that case as in the present one, a prior mort- 
gagee sued on his mortgage without making the second mortga- 
gee a party and in execution of the decree obtained by him pur- 
chased the property himself and subsequently the second mort- 
gagee also sued on his mortgage without making the prior 
mortgagee a party and purchased the property in execution of 
the decree. A suit was then brought by the second mortgagee 
to redeem the prior mortgagee-purchaser more thai twelve 
years after the due date of his mortgage. It was held that 
the second mortgagee as purchaser in execution of the decrec 
obtained on his mortgage acquired only the right which he had 
under his second mortgage and that he can enforce his rights 
on the second mortgage by suit as against the prior mortgagees 
only within the period of twelve years from the due date of his 
mortgage as provided for in Art. 132 of ‘Schedule II of the 
Indian Limitation Act. Applying this decision to the present 
case, I hold that the plaintiff's suit is barred by limitation. It 
was then suggested that Art. 97 would apply, but the point was 
not pressed by the learned vakil for the appellant.’ 


The Second Appeal fails and is dismissed with costs. 


ESV, Appeal dismissed. 
z 5LJNSCh 92. 4. (1900) ILR 24M 171 at 174: 10 L J 347. 


4. (1902) IL R26 M 537. 5. (1909) 14 C W N 439, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 


Rajagopala Padayachi Appellant* (Plaintif) 
v. 
Varadaraja Padayachi Respondent (1st Defendant) 


Hindu Law—Partition—Annuily granted to one of the members in licu of 
sharc—Provision for resumption of share in default of payment of annuity— 
Penglty—Relief against—Contract Act, & 74 

At a partition between three brothers forming a joint Hindu family the 
properties were divided into three gifares and the properties falling to the 
share of one of the brothers were added to the shares of the other two brothers 
in equal moieties in consideration of his getting an annuity from them severally. 
There was a provision in the partition deed that if there was default in pay- 
ment of the annuity, the annuitant should be entitled to resume that portion 
of his share which had gone to the defaulter. One of the brothers having 
made default in payment of his share of the annuity, the annuitant sued for 
resumption of the properties allotted to him at the partition but the lower 
appellate Court decreed the arrears of the annuity and relieved the defendant 
against the resumption of the properties holding that the stipulation was by 
way of penalty. Held, that the stipulation in the partition deed for resumption 
„of the share on default of payment of the annuity was not penal but merely 
amounted to a withdrawal of a privilege given to the other brothers at the 
partition and that the plaintiff was entitled to a decree for possession. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Cuddalore in A. S. No. 79 of 1921 (A. S. 
No. §1 of 1921, District Court) preferred against the decree 
of the Court of the District Munsif of Mannargudi in O. $. 
No. 249 of 1920. 


T. L. Venkatrama Aiyar for appellant. 
C. Narasimhachariar for respondent. 
The Court delivered the following 


JUDGMENT :— Appeal against the decree of the Subordi- 
nate Judge of Cuddalore in A. S. No. 79 of 1921 (O. S. 
No. 249 of 1920, District Munsif’s Court, Mannargud1). 


The appellant was one of three brothers and at the time 
of partition it was agreed that instead of taking his share of the 
land, he should receive an annuity in moieties from his two 
brothers, and if either defaulted, he should resume that portion 
of his share which had gone to the defaulter. In Schedule D, 
of the partition deed, Ex. C, the two halves which make up his 
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Padayachi. share are shewn as severally added to the shares of each of the 
other brothers. The respondent made default and appellant 

Varadaraja sued, for arrears of annuity, and for the resumption of his half 
share from the defaulter. The original Court decreed his suit, 
but the Subordinate Judge on appeal while decreeing the 
arrears, relieved respondent against the resumption of the half 
share holding that it was by way of penalty. Hence this 
appeal. It is contended on behalf of respondent that when 
once the lower Courts have found that a stipulation is by.way 
of penalty, it is a decision on a question of fact which cannot be 
traversed on Second Appeal.*, The question is whether the 
stipulation can legally be said to be within the purview of S. 74, 
Indian Contract Act, and the frequency with which this point 
has been raised on Second Appeal.is in itself a guarantee that 
it is a question of law. However, it has always been conceded 
that there is no absolute rule of law which determines the 
matter, but each case has to be considered according to its 
particular circumstances. The exact wording and frame of 
Ex. C are therefore important. The appellant refrained 
from taking his share of the land because as set forth in the 
document he was a bachelor. Besides the land, there were 
certain debts and outstandings which were divided between the 
two other brothers, and each agreed ‘to give the appellant 
Rs. 100 who also got a manai and right of way. ‘Then there 
is the arrangement mentioned above in regard to the annuity 
and resumption of Schedule D lands in default of its payment. 
It was argued that because respondent and his brother got ap- 
pellant’s share of the land they relieved appellant of the full 
burden of family debt, but I find no warrant for any such as- 
sumption in the document. Apparently it was reckoned that 
on a balance the debts and outstandings were worth Rs. 200 
and that amount was paid in cash to the appellant. If he 
brothers lost by taking over these transactions presumably 
there would have been no cash payment. I think it must be 
taken that the document does what it sets forth to do, and 
make a fair division between the'three brothers. The lands 
are.equally divided in Schedules A, B, D and the D Schedule 
share is equitably commuted to an annuity because so long as he 


got an annuity the appellant did not want the land. The ques- 
tion then for determination is whether the provision that ap- 
pellant resumes his share of the land on default of payment is 
by way of penalty. In most cases in which this question arises 
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there is a primary contract, and then a secondary contract by 
which the promisor binds himself to give something over and 
above his original liability to the promisee if he should commit 
laches in regard to the primary contract. Under S. 74 a 
Court must consider what reasonable amount of damages on 
account of such laches is due to the promisee and to find ac- 
cordingly. See Wallis, C. J., in Muthukrishnga Aiyar v. 
Sankaralingam Pillai (1). See also Sundara Atyar, J., at 
page 265, “The Court will carry out the primary contract 
but not necessarily the subsidiary contract to come into opera- 
tion if the primary contract is broken.” In the present case 
what is the subsidiary contract? The appellant is not to receive 
anything extra by way of damages, and the respondent is not 
to be mulcted on account of his failure to pay the annuity. 
The arrangement as regards the annuity having broken down, 
the appellant is to resume his normal position “s third member 
of the divided family enjoying a third share of the property. 
The contrary view can only be maintained on the assumption 
that the partition was unfair, and the arrangement that he was 
to be paid an annuity gave the appellant less than he would have 
got if he took the land an assumption for which there is no 
warrant. If the contracting parties are merely remitted to 
their original position there can be no question of penalty. 
Cf. Pasupaleti Achyamma v. Pabbamidi Papamma (2), and 
even assuming that appellant gave more than he needed when 
he entered into this arrangement, the mere withdrawal of a 
privilege is no penalty. Cf. Davis v. Thomas (3). This view 
has prevailed where a lower rate of interest was allowed as a 
matter of grace if payment was punctual, Kulada Prasad 
Chowdhury v. Ramananda Pattnatck (4). 


In the case cited by the learned Subordinate Judge, Tha- 
yammalachi v. Sevu Rajali (5), there was relief against for- 
feiture. I do not think that the present case can be described as 
forfeiture. A return to the status quo at the time when the 
agreement was entered into does not vest the property in the 
respondent. So he cannot be said to forfeit what at that time 
was not his. Nor do I think anything is to be gained by way 
of analogy by describing respondent as a transferee of pro- 
perty with a contingent interest, or as a tenant. What the 
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Court has to enforce is an agreement of partition. The brother 
does not say “ you shall hold my land at such and such a rent, 
but my share shall be satisfied in such and such a way.” We 
should, as Napier, J., observes in Krishna Shetti v. Gilbert 
Pinto (6), be very careful in applying statutory provisions that 
are not in pari materia. I do not find the stipulation that ap- 
pellant shall resume the land in Sch. D on default of payment 
of his annuity to be penal, and therefore I restore the decree 
of the Original Court. Thts appeal is allowed with costs in 
this and the lower Appellate Court and as provided in the 
original decree. ° 


A. V. V. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 


Puttayya alias Krishnayya Shanbaga 
and others Appellants* (Petitioners 


Plaintiffs 2 to 4 and 6). 


Y. 
Puttannayya and another Respondents (10th 
Defendant and Surety). 


Limitation Act, Art. 182—Application to revive pending execution— 
Limitation—Starting point—Joint decree—Application to execute against some 
judgment-debtors—Saving of limitation against other's. 

Execution proceedings are not closed by the Court merely recording them, 
and the decree-holder’s right to apply for their continuance accrues from day, 
to day and will not be barred until three years have elapsed after the proceed- 
ings have ceased to be pending. 

Chalavadi Kotiah v. Poluri Alamelammah, I L R 31 M 71; Subbachariar 
v. Muthu Veeran Pillar, I L R 36 M 553 relied on. 

Where a decree has been passed jointly against defendants 9 and 1o for 
recovery of possession, and against defendants 1 to 8 for recovery of certain 
sums of money and against the 9th defendant severally in respect of certain 
sums of money, an application for execution against the 9th defendant alone 
keeps the decree alive as against the roth defendant under Explanation 1 tn 
Art. 182 of the Limitation Act. 

Subramania Chettiar v. Alagappa Chettiar, I L R 30 M 268 followed. 


Appeal against the appellate order of the Court of the 
Subordinate Judge of South Kanara in A. S. No. 7 of 1922 
(A. S. No. 100 of 1922 on the file of the District Court of 


1A A A O No. 38 of 1923. 22nd July, 1924. 
6, (1918) ILR 42 M 654 at 660':36 M L J 367. 
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South Kanara) préferred against the order of the Court of the 
‘District Munsif of Udipi in R. E. P., No. 704 of 1921 in O. 
No. 77 of 1903, 

B. Sitarama Rao for appellants, 

K. P. Sarvothama Rao for respondents. 

The Court delivered the following’ 


JUDGMENT :__In A. S. No. 7 of 1922 in the Court of the 
Subordinate Judge of South Kanara from the order passed in 
R. E. P. No. 704 of 1921 in the Court of the District Munsif 
of Udipi, the Sub-Judge confiemed the order of the District 
Munsif dismissing an application for delivery of property un- 
der the decree in O. S. No. 77 of 1903 of his Court. Plaintiffs 
2to4and 6 appeal. ‘The application was presented on 31st 
August, 1921, and will be time-barred unless (1) an applica- 
tion of 11th March, 1915, R. E. P. No. 323 of 1915 is held 
to have been pending beyond 31st August, 1918 and effective as 
keeping alive the right of execute.; (2) applications R. E. P. 
No. 944 of 1918, R. E. P. No. 622 of 1920 against 9th 
defendant are held to keep the decree open as against the 1oth 
defendant. 


It so happens that the first ground was only raised in the 
lower Appellate Court and this second ground was only raised 
in the original Court and therefore, although this is a Second 
Appeal each ground has been considered below by only one 
Judge. The grounds involve points of law and I cannot say 
that appellants’ procedure is illegal, but it is not to be commend- 
ed. The application R. E. P. No. 323 of.1915 is discussed 
in para. 2 of the lower appellate judgment. The application 
was filed on 11th March, 1915. There was an obstruction which 
appellants proceeded to remove by E. A. No. 190 of 115 
But obstructions were not finally removed until 18th December, 
1916. From that date the lower Appellate Court holds that 
time must begin to run in regard to R. E. P. No. 323 of 1915 
and an application for its revival is clearly barred at the date 
1921. This accords with the Full Bench ruling in Suppa Reddiar 
v. Avudai Ammal(1). R. E. P. No. 704 of 1921 must be treat- 
ed not as an application for execution but as an application to 
revive an application for execution that had been wrongly dis- 
missed and time began to run from the date 
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of the appellate decree declaring the respond- 
ents right to execute. But this ruling has 
losteits effective force owing to the ruling in Chalavadt Kottah 
v. Poluri Almelammah(2) which holds that no application to 
revive is necessary. The execution proceedings are not closed 
by the Courts merely recording them, and the decree-holder’s 
right to apply for their continuance accrues from day to dav. 


‘This decision is approved in Subbachariar v. Muthu Veeran 


Pillai (3) and in my opinion determines the matter. On 27th 
March, 1916, when it had delivered item 3, the Court recorded 
the execution petition. The*gbstruction as regards item 2 was 
removed by the termination of the suit on 18th December, 
1916, and although the right to apply for revival of the peti- 
tion accrues from that date, the right to apply for continuance 
accrues from day to day. The point is not free from difh- 
culty as observed by Benson and Abdur Rahim, JJ. in Subba- 
chariar v. Muthu Veeran Pillai (3) but the decision of Miller 
and Munro, JJ., afirmed by those learned Judges must be 
accepted as authoritative. Appellants therefore succeed on 
the first ground. 


Ground No. 2 :_.Whether the applications of 1918 and 
1920 against the 9th defendant keep the decree open as against 
roth defendant depends upon the interpretation of the decrce 
in the light of the latter portion of Explanation 1 to Art. 182, 
Indian Limitation Act, ‘‘ Where the decree has been passed 
jointly against more persons than one.” ‘The decree in 
O.:S. No. 77 of 1903 has been passed jointly against defend- 
ants ọ and 10, re the recovery of possession (para. 1) and 
against defendants I to 8 jointly re certain sums (para. 2) and 
against 9th defendant severally in respect of certain sums. It 
must be held that it 1s a decree passed jointly against more per- 
sons than one; and then the application against any one of them 
shall take effect against them all. The matter is elucidated 
in Subramania Chettiar v. Alagappa Chettiar by agent Palani- 
appa Chetty (4). Where the decree awards mesne profits 
against 4 and B jointly and costs against 4, B and C an applica- 
tion to execute the decree against 4 and B for mesne profits 
keeps alive the right to execute the decree for costs against C 
because “there has been a joint decree against more persone 
than one and there has been an application in execution of that 

2. (1907) IL R3rM71:18 ML J 46 
3. (1912) TL R36 M 553:24 ML J 545. 4. (1906) ILR 30 M 268. 
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decree against two of these persons and this application takes 
effect against all the persons against whom the joint decree was 
passed. ” ° 


It is to be noted that their Lordships are regarding the 
decree as a whole and not splitting it up into groups. They 
do not find because it is a joint decree as regards mesne profits 
and a joint decree as regards costs, therefore an execution in 
regard to mesne profits keeps alive the right to execute in re- 
gard to costs. 

8 
@ 

But the learned District Munsif (para. 18 onwards) splits 
the decree into groups and finds that it is partly joint and partly 
several, for which there is no justification in Explanation 1, 
Art. 182. The decree has been passed jointly against more 
persons than one, and the fact that in one clause it is passed 
severally against one person, makes it none the less a decree 
passed jointly against more persons than one. 


The District Munsif only misdirects himself by holding 
(para. 19) that he cannot treat the decree as an ‘integral 
whole’ and that he must treat it as consisting of really two 
parts or decrees. There is no authority for regarding each 
clause in a decree as a decree by itself, as the District Munsif 
himself admits in para. 19, line 29. Therefore I find that 
Ground 2 is also valid. The right to execute against roth 
defendant has been kept alive by R. E. P. No. 944 of 1918 and 
R. E. P. No. 622 of 1920. 


The appeal is allowed with costs throughout and the peti- 
tion is remanded to ‘the Court of First Instance for disposal 
according to law. 


A. V. V. ‘Appeal allowed. 
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IN THE HiGH COURT OF JUDICATURE AT MADRAS. 


e PRESENT :— MR. JusTICE RAMESAM AND MR. JUSTICE 
REILLY. 


Parigi Venkobacharlu A ppellant* (1st Defendant) 
t. 
Samji Radhabayamma and others Respondents (De- 
fendants Nos. 2 and 3 
and plaintif). 


Civil Procedure Code, S. 11—Decgee dismissing suit—Finding as between 
co-defendants—Not implied in decree nor embodied therein—A ppeal if lies. 

Where a decree is one of dismissal of a suit, findings in the judgment as 
between co-defendants which are not necessarily implied in the decree or 
embodied therein do not operate as res judicata and it is not open to the party’ 
agerieved by such findings to appeal against the decree. Case-law discussed, 


Appeal against the decree of the Court of the Subordinate 
Judge of Anantapur in O. S. No: 6 of 1920 (O. S. No. 51 
of 1918 on the file of the District Court of Bellary). 


L. A. Govindaraghava Aiyar for appellant. 
The Advocate-General for respondents. 
The Court delivered the following 


JUDGMENT The rst defendant is the appellant in this’ 
appeal. The appeal relates to findings on certain issues which 
were ratsed as between the 1st defendant on the one hand and 
and and 3rd defendants on the other. The plaintiff sued for 
partition and the suit was dismissed. The Advocate-Gencral 
appearing for defendants 2 and 3 raises a preliminary objec- 
tion that no appeal lies. He argues that the findings now 
complained against by the appellant are not necessarily implied 
in the decree nor are they embodied in the decree. They 
have no operative force. He argues that they will not be 
res judicata and the appellant has no right to appeal against 
such ‘findings when the decree is a decree dismissing the suit. 


The learned ‘Vakil for the appellant refers to the cases 
in Ranganathan Chetty v. Lakshmiammal (1), Ramakrishna 
Naidu v. Krishnaswami Naidu (2) and Muthu Pillai v. Feda- 
vyasa Chariar (3). In the first of these cases the decision 
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in the first suit on a point arising between the defendants was 
necessary for the dismissal of the plaintiff's suit. The mgtter 
was therefore res judicata in the later suit and the defendant 
(in the first suit) against whom the Court decided ougnt to 
have appealed. This decision does not help the appellant 
except to this extent, viz., for an appeal to lie, it is not necessary 
that the finding should be actually embodied in the decree. In 
the present case, Issue 7 could well have been left undecided 
by the Sub-Judge, if he so chose, and he could have dismissed 
the plaintiff's suit. The decision on the genuineness of the 
will is not necessary for the diSmissal of the plaintiff’s claim. 
The fact that the Sub-Judge refused to expunge the issue has 
really no bearing on the matter. At the time he decided to 
retain it, it was impossible to say how the suit would have end- 
ed. We think the Sub-Judge disallowed the costs of the 1st de- 
fendant because he thought he instigated the suit and not be- 
cause of the findings on the issues. The case in Ramakrishna 
Naidu v. Krishnaswami Naidu (2) contains observations about 
the application of Run Bahadur Singh v. Lucho Koer(4), which 
are opposed to the view of this. High Court in other cases, e. g., 
Kelu Nambiar v. Chathu Nambiar(5). Whatever difficulties 
there may be in reconciling Ramakrishna Naidu v. Krishna- 
swami Naidu (2) with the latter case, in which it was held that, 
where the decision is one based on a finding not necessary for 
the decision of the suit, the finding is not res judicata and in 
applying it to a case between plaintitf and defendant, those diff- 
culties do not present themselves in this case, which is a case 
of co-defendants. It may be that the case in Rum Bahadur 
Singh v. Lucho Koer (4) and Krishna Behari Roy v. Bunwart 
Lall Roy (6) can be reconciled, fot on the ground suggested by 
Sadasiva Aiyar, J. in Ramakrishna Naidu v. Krishnaswami 
Naidu(2), viz., that Run Bahadur Singh v. Luch Koer (4) 
should be confined to a case when the finding is contradictory 
to the final decree in the case, but on the ground that in Krishna 
Behari Roy v. Bunwari Lall Roy (6) an appeal and a second 
appeal were preferred against the finding, argued without any 
objection and the appellant having chosen to insist on,a decision, 
is bound by it. This view is supported by Midnapore Zamin- 


dari Co., Ltd. yv. Kumar Naresh Narayan Roy.(7), where the: 
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Privy Council observe that the findings in the earlier suit would 
not þe res judicata. In the present case the matter is stronge? 
for the appellant as the finding is between co-defendants. In 
Muthu Pillai. v. Vedavyasa Chariar (3) Sadasiva Aiyar, J. 


‘held that the matter was nes judicata because there was an 


appeal against the finding in the first case. It was not between 
co-defendants. 

We are, therefore, of opinion that there is no decree 
against the rst defendant__either express or implied __against 
which it is his duty to appeaF and the appeal is, therefore, in- 
competent. On this ground we dismiss the appeal with costs 
(on the one-fourth scale, as no notice of objection was given 
by respondent, subject to the minimum rule). 


T. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTick VENKATASUBBA Rao. 


Inthe matter of Kripasankari Ammal. 


Saraswathi Ammal Petitioner* 
v. 
Dhanakoti Ammal and others Respondents. 


Habeas corpus—Guardian de jure—Application by, in respect of child des 
tained against his will—Considerations applicable to case of—Infdnt a boy over 
14 or a girl over 16—TIVishes of infant if must be given effect to in case of— 
Law in England and in India, 

On an application by a de jure guardian for habeas corpus in respect .of 
a child detained against his will, the question of the interests and the welfare of 
the infant is the dominant question, and the Court must dispose of the application 
with reference to it. The word “welfare” must be taken ip its widest sense. 
The moral and religious welfare must be considered as well as its physical 
well-being and due regard must be had to the ties of affection. If the infant 
is capable of forming an intelligent opinion and expresses its views, the Court 
is bound to take them into consideration, In weighing the question what is 
for the benefit of the child, this will form an important element and the degree 
of the child’s mental development must to a certain extent weigh with the Court 
in deciding how far its wishes shall be given effect to. In the same way, the 
age of the child is also an important factor. ‘There is no inflexible rule in 
England that in the case of a boy over 14 and in the case of a girl over 16 the 
rt A RR ON 
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Court has no option in the matter and that the wishes of the infant must be 
given effect to. Even if such a rule obtained in England, it was too artificial 
to be extended to India where different considerations might apply and different 
conditions prevail. 


On an application under S. 491, Criminal Procedure Code by the mother 
of a minor girl who was a little over 17 and under 18 for the production of 
the minor by her step-sister with whom she was living, and for restraining her 
marriage with a person to whom the mother objected, keld, on an application 
of the above principles, that the proper order to be made was that the minor 
-should be freed from all restraint and ¢hould be at liberty to go where she 
-chose, 


Petition praying that in ghe circumstances stated in the 
affidavits filed therewith the High Court will be pleased 
(i) to issue a writ in the nature of habeas corpus directing the 
respondents to produce the minor Kripasankari Ammal before 
the High Court on such date as the High Court may fix to be 
dealt with according to law, (#) to restrain 1. Dhanakoti 
Ammal, 2. K. L. Vasudeva Gramani and 3. K. P. Satagopa- 
ramanuja Pillai, respondents Nos. 1 to 3 herein by order of 
injunction from disposing of the said Kripasankari Ammal in 
marriage to the 4th respondent herein or to any other person, 
(iii) to restrain the 4th respondent herein by an order of in- 
junction from marrying the said Kripasankari Ammal, and 
(iv) to make such other order or orders as the High Court 
may deem fit to make in the circumstances of the case. 


R. N. Aingar, O. Thanikachalam Chetti and T. N. C. Sri- 


nivasavaradachariar for petitioner. 


A. Krishnaswami Aiyar for Ist respondent. 


M. Subbaroya Aiyar for Kripasankari Ammal and res- 
pondents Nos. 2 to 4 appearing in person. 


The Court made the following 

ORDER :— This is an application made under S. 491 of 
the Criminal Procedure Code. Itis in the nature of an appli- 
cation for habeas.corpus. The applicant is the mother of the 
girl who is said to be illegally detained. There was some 
dispute as regards the age of this girl, and there was conflicting 
medical testimony on the point. But Mr. A. Krishnaswami 
Aiyar who appeared for the girl as well as for her step-sister 
(from whose custody the minor girl was produced) agreed 
to proceed with the application on the footing that the age of 
the girl was a little over 17 and under 18. The partics 
belong to a, Wealthy Gramani family residing at Kodambakkam 
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outside the Municipal -limits of Madras. The members of 
this family have shown themselves extremely litigious and re- 
peated applications have been made before this Court from 
time to time in regard to disputes that have arisen between 
them. It is unnecessary to go into these various matters, be- 
cause the more essential of the facts can be brought within a 
very small compass. The applicant left the family house 
or was -compelled to leave it about a year or two ago, and the 


girl has been continuing to live with her step-sister. Arrange- 


ments were recently made to give the girl ‘in marriage to her 


„paternal aunt’s son who is atso a respondent to this motion, 


and the mother thereupon applied for a writ to Devadoss, J. 
who was,the Vacation Judge and an interim order was made 
for the production of the minor as well as restraining the 
marriage. I must mention that the step-sister has shown her- 
self to be a person of very strong will and that the mother, on 
the other hand, is liable to be easily led away. I have exa- 
mined the minor hersc!f with a view to ascertain: her own 
wishes in the matter. She is a full-grown girl and is resolute 
and selfwilled. She expressed her wishes very strongly and 
stated to me that she would not return to her mother and that 
she was determined to marry the young man to whom het 
mother objects. ‘The only relevant allegation made against 
him is that he is not possessed of any property worth mention- 
ing. He is employed as a Proof Reader in the Government 
Press and gets a pay of about Rs. 25 a month. He looks 
healthy and strong, and the girl herself, as I have observed, 
has a decided preference for him. 


The short question to be decided is, has a case been made 
out for the issuing of directions in the nature of habeas corpus? 
It has been repeatedly held in England that the main considera- 
tion which ought to weigh with a Court of Chancery is really 
the question of the welfare of the child. The jurisdiction 
arises from the power of the Crown delegated to the Court 
of Chancery and it is essentially a parental jurisdiction, and 
it is to be exercised for the benefit of the infant. Itis also 
settled law that the word ‘ welfare’ must be taken in its widest 
sense. The moral and religious welfare must be considered 
as well as its physical well-being, and due regard must be had 
to the ties of affection. With réference to all the circumstances 
of the case the Court makes an order ; they relate to the posi- 
tion of the parent, the position of the child and the happiness 


PART XVI.] THE MADRAS LAW JOURNAL REPORTS. 617 


of the child. There can be no question that this is the law that is 
administered by a Court of Chancery in England. The Courts in 
India act on the same principle, and the Guardians and Wards 
Act (Act VIII of 1890) recognises that the rules that guide 
the Court of Chancery are applicable in this country. S. 17 
enacts that the Court shall be guided by what appears in the 
circumstances to be for the welfare of the minor, and where 
the minor is old enough to form an intelligent preference, ıt 
is further enacted that the Court may consider that preference. 


A question of law has been raised and as I consider it to 
be of great importance I proceed to deal with it. The basis 
of habeas corpus is illegal restraint. If the person that is 
alleged to be illegally detained is an adult, the case presents 
little difficulty because he appears before the Court and says 
either that he has been wrongfully detained or that there has 
been no wrongful detention. But in the case of a minor he 
cannot be said to be capable of giving consent, and detention 
against the wishes of a lawful guardian is prima facte illegal. 
The consent to which the Court must thus refer is the consent 
of the guardian and not that of the infant. If therefore the 
de jure guardian applies for habeas corpus in respect of a child 
detained against his will what are the considerations which must 
guide the Court in determining the rights of the parties ? I 
have said that the question of the interests and the welfare of 
the infant is the dominant question, and the Court must dis: 
pose of the application with reference to it. But it is argued 
by Mr. A. Krishnaswami Atyar that in the case of a boy over 
14 and in the case of a girl over 16 the Court has no option in 
the matter and that the wishes of the infant must be given 
effect to. He puts his argument in this way. ‘The applica- 
tion deals with the liberty of a subject. If the infant is of an 
age to exercise a choice or use a discretion and the infant de- 
clares to the Court that he is not in unlawful custody, the Court 
is bound to make no further order than merelv to declare 
him at liberty; only where the person is too young to be com- 
petent to choose, the Court makes an order giving the custody 
to the lawful guardian. The next step in his argument is, 
that the right to such an election depends upon age and age 
alone and not on mental capacity. In support of his proposi- 
tion he chiefly relies upon Queen v. Howes (1), Im re, 


3 El. & E. 332 (121 E. R. 467). 
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Andrews (2) and the observations of Brett, M. R. in In re, 
Agar Ellis (3). 


* In Queen v. Howes (1) Cockburn, C. J. thus observes :— 
“ The whole question is, what is that age of discretion ? ‘We 
repudiate utterly, as most dangerous, the notion that any in- 
tellectual precocity in an individual female child can hasten the 
period which appears to have been fixed by statute for the 
arrival of the age of discretion; for that very precocity, if 
uncontrolled, might very prébably lead to her irreparable in- 
jury. The Legislature has given us a guide, which we may 
safely follow, in pointing outesixteen as the age up to which 
the father’s right to the custody of his female child is to con- 
tinue ; and short of which such a child has no discretion to 
consent to leaving him.” 


The ratio dectdendt would appear to be applicable to cases 
arising in India, as corresponding to the English Statutes which 
fix the age, there is the provision of the Indian Penal Code, 
S. 363, which makes it penal to entice a minor under 14 years 
of age if a male or under 16 years of age if a female. 


In In re, Andrews (2) Archibald, J. makes the following 
observations :__‘‘ The right to such an election, it has been 
clearly decided, depends upon age alone, and not oa mental 
capacity [see Reg. v. Clarke (4)'] and it may be taken as 
settled that no such choice can be made, at all events by a fe- 
male infant under the age of sixteen; Rex. v. Howes (5) 
followed by the Court of Probate and Divorce, in the case of 
Cartlidge v. Cartlidge (6) and Mallinson v. Mallinson (7). ” 
It will be convenient to set out in extenso the observations of 
Brett, M. R. in In re, Agar-Ellis (3) which have been strongly 
relied on. 


“It is the universal law of England that if any one per- 
son alleges that another is under illegal control by anybodv 
that person, whoever it may be, may apply for a habeas corpus 
and thereupon the person under whose supposed control, or in 
whose custody, the person is alleged to be illegally and without 
his consent, is brought before the Court. But the question 
before the Court upon habeas corpus is whether the person is 
in illegal custody without that person’s consent. Now up to 


1. 3 Ellis & Ellis 332 (121 E. R 467). 2. 8 QB 153. 
3. 24 Ch D 317. 4. 7E&B 186. 
5 3 E & E332. 6. 2 Sw & Tr 567:31 LJ (P & M) 85. 
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a certain age children cannot consent or withhold consent. They 
can object or they can submit. But they cannot consent. Be- 
cause the Court cannot inquire into every particular case,,the 
law has now fixed upon certain ages, as to boys the age of 
fourteen and as to girls the age of sixteen, up to which as a 
general rule the Court will not inquire upon a habeas corpus, 
as between the father and the child as to the consent of the 
child to the place wherever it may be. But above the age 
of 14 in the case of a boy, and akhove the age of 16 in the case 
of a girl, the Court will inquire whether the child consents to 
be where it is ; and if the Court finds that the infant no longer 
a child, but capable of consenting or not consenting, is consent- 
ing to the place where it is, then the very ground of an applica- 
tion for a habeas corpus falls away. ” 


With reference to Mr. A. Krishnaswami Atyar’s argu- 
ment it is necessary to examine whether the passages extracted 
above express the Law of England correctly on the point. In 
Queen v. Gyngall (8) which related to an application for 
habeas corpus in respect of a female infant aged 15, the Court 
of Appeal refused to give to the mother of the minor custody 
although she had not been guilty of any misconduct. The 
child in that case, although she was a female infant under six- 
teen, was examined and the Court inquired into her wishes. 
Kay, L. J. refers with approval to Ex parte Hopkins (9) which 
related to three girls, the eldest of whom was only thirteen, 
whom King, Lord Chancellor questioned to ascertain her own 
wishes. The observations of Brett, M. R. in In re, Agar 
Ellis (3) to which I referred are set out in the judgment of 
Kay, L. J. who proceeds thus :— 


“ This language, of course, had reference to the case or 


Reg. v. Clarke (4) in which the application being for habeas 
corpus before the Judicature Act and the child in question be- 
ing a girl and under sixteen, Lord Campbell, C. J. said that 
in the course of common law such a child being deemed in- 
capable of consenting he would not inquire into the wishes of 
the child. I have already shown by reference to the case of 
Ex parte Hopkins (g) that there never was any such rule in 
the Court of Chancery.” In the same case Lord Esher, M. R. 
referring to Reg. v. Clarke (4) says :—“ It appears to me 
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that that ruling was quite correct. That case is no authority 
tor the present where a different jurisdiction comes into play. ” 
Both Lord Esher, M. R. and Kay, L. J. refer to the passing 
of the Judicature Act and clearly lay down that the decisions 
prior to that Act are not authorities for cases arising after the 
passing of that Act. If in the light of these remarks one 
turns again to ln re, Andrews (2) one cannot fail to notice that 
the decision rests upon the authority of Reg. v. Clarke (4) 
which the Court of Appeab refused to follow in Queen v. 
Gyngall (8) on the ground that it was no longer applicable 
after the passing of the Juditgture Act. Kay, L. J. refers in 
this connection to a child being of a reasonable age and says 
that the Court would hardly then desire to determine the ques- 
tion without seeing and speaking to the child and ascertaining 
its wishes on the matter. This expression of opinion is hardly 
consistent with what Cockburn, C. J. said in regard to intel- 
lectual precocity of any particular individual. 


The subject is considered again in In vre, Harriet 
O’Hara (10).  Fitz-Gibbon, L. J. summarises the principles 
deducible from the judgments of Lord Esher and Kay, L. J. in 
Gyngall’s case (8) and repudiates the suggestion that the girl 
in question there ought not to have been consulted because 
she was only 11 years of age. He thus observes :__“ I en- 
tirely dissent from this contention. From the time of King 
Chancellor in Ex parte Hopkins (9) the Court of Chancery 
has exercised its discretion in seeing the young children not for 
the purpose of obtaining their consent but for the purpose and 
as one of the best modes of determining what is really for 
their welfare though the Common Law Courts as a general rule 
would not inquire as between parent and child as to the child’s 
consent below the age of 14 for a boy or 16 for a girl.” 


I think I have made it fairly clear that the hard and fast 
rule which Mr. Krishnaswami Aiyar asks me to accept does 
not obtain at the present day in England. I have been refer- 
red by Mr. Krishnaswami Atyar-also to Simpson on Infants, 
3rd Edn., page 188 and Short and Mellor’s Practice of the 
Crown Office, 2nd Edn., page 313. But the learned authors 
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rely upon casés decided before the passing of the Judicature 
Act and I cannot therefore act upon the passages to which my 
attention has been drawn. ° 


In each case the Court must decide with reference to the 
interests and the welfare of the minor. If an infant capable 
of forming an intelligent opinion expresses its views, the Court 
is bound to take them into consideration. In weighing the 
question what is for the benefit of the child, this will form an 
important element and the degtee of the child’s mental deve- 
lopment must to a certain extent weigh with the Judge in 
deciding how far its wishes shall be given effect to. In the 
same way, the age of the child is also an important factor. 
It seems to me that the rule that fixes an inflexible limit in 
regard to age is too artificial and even if the contention ts 
correct (which in my opinion is not) that such a rule obtains 
in England, I am emphatically of opinion that there is no 
warrant for the extension of the doctrine to India where dif- 
ferent considerations may apply and different conditions do 
prevail. 


In Pollard v. Rouse (11) Wallis, J. (as he then was) 
thus observes at page 293 -—‘ Lastly it is well established 
that the Court will not ordinarily force a minor of more than 
14 if a boy, and of more than 16, if a girl, to remain in cus- 
tody to which he or she objects.” It is urged by Mr. Krishna- 
swami Aiyar that Wallis, J. by qualifying his statement by the 
use of the word “ ordinarily ” has failed to correctly set forth 
the effect of the English decisions. It is doubtful whether 
Wallis, J. brought his mind to bear upon this particular aspect 
of the question because at page 298 there occurs in his judg- 
ment the following passage inconsistent with his earlier obscr- 
vation :_.“‘ As regards the girls over-16 and boys over 14 it 
is now conceded in accordance with the principles I have ex- 
plained that the Court cannot in the present case force them to 
return to the plaintiff against their will.” It seems to ine 
that this case cannot be of much value as an authority upon this 
particular point. 


In In re, Satthrt (12), a minor, Baguley, J. points out 
in a judgment which refers to various authorities 
that it is not right to apply the very artificial rule to which 
reference has been made. 
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I have therefore looked at the question purely from the 
point of view of the welfare of the minor. {I have paid 
necessarily, as any Court will pay, great attention to the ex- 
pressed wishes of the infant who will soon reach the age of 18, 
the age of majority. She is in a position to decide for herself 
and she expresses a decided preference to remain in the custody 
from which she has been produced. She is able to form a 
judgment as to what is in her own interest and for her benefit. 
She has freely chosen to giye her hand in marriage to her 
paternal aunt’s son. It is also not impossible that she has 
been on terms of friendship and familiarity with this young 
man and it is not desirable to tae her away from the surround- 
ings to which she has been accustomed and to place her in the 
custody, against her will, of her mother who is a woman not 
of strong will and easily capable of being influenced by the 
person who at the time happens to be nearest to her; and 
it 1s necessary and important to bear in mind that the mother 
is not being deprived of the custody of the infant but on the 
contrary I am asked to take the child away from the cnstody 
which she prefers and place her in the custody of :he mother 
to whom she expresses a positive dislike. 

The order that I propose to make therefore is that she 
be freed from all restraint and be at liberty to go where she 
chooses. 


In the circumstances of the case I make no order as to 
costs. 


A. 5S. V. A pplication dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICL 


KUMARASWAMI SASTRI. 
Mollaya Padayachi and another Appellants* (4th and 
sth defendants) 


Y. 


Krishnaswami Iyer and others Respondents (Plaintif and 
defendants Nos. 1, 3 and 8, 10.) 


Benami—Test of—Purchase by husband in the name of his wife—No pre- 
sumption of advancement—Persons dealing with benamidar—Notice of real 
utle—Mortgage by benamidars—Money applied for averting sale of property in 
execution of decree against the real owner—Rights of mortgagee. 
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Where a Hindu having two wives and children by both of them invests 
the bulk of his savings in the purchase of immoveable property in the name of 
one of his wives, the wife is merely a benamidar for him and there is no presump- 
tion of advancement. Kerwick v. Kerwick, I L R 48 C 260 (P C) relied on. 


Where subsequent to the acquisition of the property, both the husband and 
wife dealt with it jointly and the husband was also occupying a house forming 
part of the acquisition and there were disputes in Court where the husband 
asserted his exclusive title to the acquisition, a person who, having notice of 
these facts takes a mortgage of the property from the wife or her son as her 
legal representative without reference to the husband and without enquiry into 
the real state of the title, is not protected by S. 41 of the Transfer of Property 
Act. But where a portion of the money advanced by the mortgzgee was de- 
posited in Court under O. 21, R. 89, Cfvil Procedure Code, to prevent the con- 
firmation of a sale of the property held in execution of a joint decree obtained 
against the hugband, the wife, and their son, the mortgagee is to that extent 
entitled to a charge on the property as against the husband, the real owner 
and persons claiming title under him. 


Bhagwan Singh x. Naga: Ali Khan, I LR 36 A 272, 276 ; Narayana Kutti 
Goundan v. Pachammal, 1 L R 36 M 426 ; and Gopala Aiyangan v. Mammachi 
Reddiar, 17 L W 254 referred to. 


Per Kumaraswami Sastri, J. —Where property is sold in execution of a 
decree against the real owner and the benamzdar raises money for the purpose 
of setting aside the sale, it is contrary to all equitable principles to hold that 
the real owner who took no steps to avert the sale could step in afterwards 
and claim the property free from any obligation to repay the money borrowed 
by the benamidar for setting aside the sale. 


Appeal against the decree of the Court of the Subord- 
nate Judge of Cuddalore in O. S. No. 21 of 1918 dated 17th 
November 1920. 

T. Rangachariar and V N. Venkatavaradachariar for 
appellants. 


K. Bhashyam Aiyangar, A. Srirangachari, P. J. Kuppanna 
Rao and S. Nagaraja Aiyar for respondents. 


The Court delivered the following 


JUDGMENTS :__Kumaraswami Sastri, J. -The 4th ind 
sth defendants are the appellants. 


The plaintiff sued to recover Rs. 6,669-!-0 with costs and 
further interest due on a deed of mortgage dated the 27th of 
January, 1916 executed by the 1st defendant in his favour for 
Rs. 5,500 with interest at 9 percent. per annum. It 1s alleged 
that the amount was repayable within the 27th of January, 
1917, and that, in default of payment, interest at 12 per cert. 
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was chargeable from the date of the bond and was to be added 
to the principal with annual rests. 


"The ist defendant is the son of the 2nd defendant. ‘The 
case for the plaintiff is that the mortgaged properties belong 
to Murugayee, the mother of the 1st defendant and the wife 
of the 2nd defendant, that Murugayee who died on the 7th 
January, 1916, executed a will, dated the 2nd of April, 1914, 
whereby she bequeathed the properties to the 1st defendant. 
that the 1st defendant becamé the exclusive owner of the pro- 
perties, that in execution of the decree in O. S. No. 55 of 1914 
on the file of the Tanjore Additional Sub- Court, which was 
passed against the 1st and 2nd defendants and the deceased 
Murugayee in favour of Dandapani Vaithiyan the properties 
were brought to sale and purchased by the decree-holder un 
the 20th of January, 1916, that with a view to set aside the 
sale, the rst defendant who was the owner of the properties 
which were sold, executed the plaint mortgage deed, that the 
amount advanced by the plaintiff was deposited in Court bv 
the 1st defendant towards the amount due under the decree and 
the Court sale was set aside on the 1st of February, 1916. and 
that the money advanced on the suit mortgage thus satished 
the decree of Court against the 2nd defendant also and went 
to set aside the Court sale. ‘The plaintiff states that the 2nd 
defendant has no interest in the mortgaged properties, that 
in case the 2nd defendant claims the mortgaged properties 
as joint properties, the mortgage is binding on him as the 1st 
defendant was acting as the manager of the family and borrow- 
ed the money for preserving the estate and for satisfying the 
decree against the 2nd defendant, that in any event the zne 
defendant was bound in law to reimburse the plaintiff. to the 
extent to which he, the 2nd defendant was benefited by the 
amount advanced for the mortgage and that he is liable tc 
pay the plaintiff half the amount deposited in O. S. No. 55 ot 
1914, as the decree was personally against the 2nd defendant, 
and his wife Murugayee and against the family properties of 
the rst defendant. 


The 3rd defendant was made a party as he is a subse- 
quent purchaser from the 1st defendant. Defendants 4 to $ 
were made parties as mortgagees and purchasers from the 
and defendant. Defendants 9 and 10 were made parties as 
they are the sisters of the 1st defendant and live in the first 
item of the mortgaged properties with the plaintiffs’ permission. 

5 


1 
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The 1st defendant filed a written statement admitting 
the plaintiff’s claim and the allegations in the plaint. 


The 2nd defendant filed a written statement’ denying that 
the properties belonged to his wife, Murugayee, and denying 
her right to dispose of the properties by will. He states that 
she had no funds to purchase the properties, that he went to 
the Transvaal, stayed there for several years, earned money 
and remitted money by post and brought money 
with him ‘whenever he, came to India, that 
the properties were pur@hased with his own funds 
benami in the name ofihis wife and were his exclusive proper- 
ties and that the plaintiff was well aware that the properties 
stood in Murugayee’s name only benami and that he was the 
real owner. He admits that a decree was passed in O. S. 
No. 55 of 1914 on the file of the Additional Sub-Court, 
Tanjore, against himself, his wife Murugayee and his son, 
the 1st defendant, and the suit properties were brought to sale 
and that a sum of Rs. 4,203-1-4 was paid for setting aside 
the sale. He states that in any event there was no considera- 
tion for the suit mortgage to the extent of Rs. 1,500. He 
denies that the properties are the joint properties of himself 
and his son and states that he is the exclusive owner of the 
properties and has been managing the same. He denies that 
he is bound by the mortgage as the rst defendant was only a 
volunteer and paid the money to set aside the sale, alleging 
title hostile to the real owner. He states that he sold items 2 
to 18 for a proper consideration to the 6th defendant, that 
the 4th defendant purchased those items from the 6th defend- 
ant and that the first item was mortgaged by him to the 6th 
defendant who assigned the mortgage to the sth defendant. 
He attacks the sale of the suit properties to the 3rd defend- 
ant by the 1st defendant as fraudulent. The 3rd defendant 
filed a written statement pleading that as he is not in possession 
of the suit properties he has not paid the amount due on the 
mortgage to the plaintiff and that he should not be made liable 
for costs. 


Defendants 4° and ¢ adopt the written statementi of the 
and defendant. ‘The 6th defendant died pending suit and 
the 11th and 12th defendants were added as his legal repre- 
sentatives. The 11th defendant filed a written statement 
stating that he is an unnecessary party to the suit, that he is 
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not the legal representative of the 6th defendant and is not 
in possession of any assets, that Lakshmanan Chetti, the 12th 
defendant, is the legal representative of the 6th defendant, 
that the 6th defendant died even before the suit and that the 
suit is not maintainable against him. 


The Subordinate Judge, while disbelieving the case that 
the deceased Murugayee had funds of her own and that the 
suit properties were purchases out of such funds, held, that 
the 2nd defendant, her husband, purchased the properties with 
his own funds but for the bentfit of his wife, Murugayee and 
not benami in her name, that there was nothing to show that 


‘the plaintiff was aware that Murugayee was a benamidar and 


that the 2nd defendant was estopped from setting up the rights 
of a real owner against the plaintiff. He also held, that 
apart from any question of the purchase being benami or of 
estoppel, the mortgage was enforceable against the 2nd de- 
fendant on the principle of salvage lien and passed the usual 
mortgage decree in favour of the plaintiff as prayed. 


Against this decree the 4th and sth defendants appeal. 
Their contention is that the evidence shows clearly that the 
properties were purchased by the 2nd defendant in the name 
of his wife Murugayee, that the plaintiff was fully aware of 
the benami nature of the purchase, that the rst defendant exe- 
cuted the mortgage alleging title hostile to the 2nd defendant 
his father, and claiming the properties mortgaged as his abso- 
lute properties vested in ‘him as legatee under the will of his 
mother, Murugayee, who was the absolute owner and that 
even though a portion of the mortgage money went to set 
aside the Court sale, the mortgage would not bind the 2nd 
defendant or his transferees, the 4th and sth defendants, as 
the suit mortgage was executed by the 1st defendant alleging 
title hostile to the 2nd defendant and without his consent. 


The main questions for determination are whether the 
purchase of the suit properties by the 2nd defendant was 
benami in the name of his wife Murugayee, whether the plain- 
tiff had notice of the benami nature of the transaction, whether 
the mortgage is binding on the 2nd.and the 4th and sth de- 
fendants to the extent to which the mortgage amount went 
to discharge the amount of the decree in execution of which 
the properties were sold and whether, if the mortgage is not 
binding, the plaintiff is entitled to a charge to that extent ? 
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It is admitted that the 2nd defendant was not possessed 
of any ancestral properties. The evidence shows tltat he 
was a barber by caste and went to South Africa at least on 
three occasions. He made money there and either brought 
money when he visited India or sent money from South Africa 
to India. The properties purchased by him consisted of 

3 3|4 cawnies. Excepting three-fourths of a cawny which 
he purchased in the name of himself and another wife of his, 
Meenakshi, the remaining a were purchased in the name 
of Murugayee. 


The case for the plaintiff and the 1st defendant is that 
Murugayee got moneys from her mother, but the evidence 
which is unreliable has been rightly discredited by the Sub- 
ordinate Judge. He finds, and I think, rightly on the evidence 
that the consideration for all the purchases came from the 
2nd:defendant and that the moneys were both brought and 
sent by him from the Transvaal. 


[His Lordship then considers the evidence in the case. ] 


These are all the documents connected with the plaint 
properties, and it is clear that almost all the documents arc 
executed by Murugayee and attested by her husband, the 
2nd defendant, or executed by both the 2nd defendant and 
Murugayee. It is also clear from the evidence that the 
money for the purchase of the properties was supplied by the 
2nd defendant and that where they had to borrow money 
either for purchasing properties or for family expenses, it 
was the 2nd defendant that discharged the debts. There is 
no evidence worth the name to show that Murugayee was 
ever in a position either to purchase properties or to pay the 
loans which wcre raised upon the properties. 


Stress was laid down on the fact that the documents re- 
cite that the properties belong to Murugayee but where the 
purchase is benami and moneys have to be raised, the person 
who lends money would require a recital as to ownership and 
it is the invariable practice in such cases to get the attestation 
of the real owner so that if any question should arise subse- 
quently, he may be bound by the attestation. It is the com- 
mon belief that attestation by the husband or near relation of 
the executant is evidence of his consent and will bind him ; 
and parties hardly realise the effect of the recent decision of 
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the Privy Council that attestation does not by itself import 
consent to or knowledge of the contents of the document. 


It is clear that the source of purchase money is a very 
important criterion for determining the real ownership. In 
Gopeekristo Gosain v. Gangapersad Gosain (1) it was held 
by their Lordships of the Privy Council that the test is as to 
who advanced the purchase money and that there is no pre- 
sumption of advancement where property is purchased by a 
father in the name of his son. In Moulvie Sayyud Uzhur 
Ali v. Musammat Bebee Ultåf, Fatima (2) it was held that 
the principle of benami laid down in Gopeekrisio Gosain v. 
Gangapersad Gosain (1) applies equally to Mahomedans and 
that there is no presumption of advancement by the name of 
the son being used as purchaser. Their Lordships at page 247 
observe, ‘‘ that the criterion of these cases in India is to con- 
sider from what source the purchase money comes ; that the 
presumption is that a purchase made with the money of 4, iu 
the name of B, is for the benefit of 4 ; and that from the pur- 
chase by a father, whether Mahomedan or Hindu, in the name 
of his son, you are not at liberty to draw the presumption, 
which the English Law would draw of an advancement in 
favour of that son. Again, the mere fact that this property 
was purchased, not in the sole name of the son but in the name 
of the wife as well as of the son affords a strong argument in 
favour of the hypothesis that it was a benami purchase for 
there was no such community of interest between the wife 
and the son as would render it probable that they had been 
made joint owners of the property and the reason for put- 
ting two names rather than‘one into a trust applies almost as 
strongly in India as it would in this country.” 


There being no presumption of advancement, the onus 
lies on the respondents to show that in purchasing the proper- 
ties in the name of Murugayee, the 2nd defendant intended 
that it should be for her benefit. As I have already pointed 
out, out of the 13 3|4 cawnies only three-fourths of a cawny 
was purchased by the 2nd defendant in the name of himself 
and his second wife Meenakshi and the balance of 13 cawnies 
were purchased in the name of his first wife Murugayee. He 
was thus practically without any property, and this circum- 
stance, I think, strongly militates against the view that the 


r (1854) 6MIA 53 2 (1869) 133 MIA 232. 
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purchase was for her benefit. It is hardly likely that a man 
in the position of the 2nd defendant would have denuded him- 
self of all his properties with the idea of benefiting his first 
wife at the expense of himself, his second wife, his first 
wife’s son and his second wife’s children. I may in this con- 
nection refer to the observations of their Lordships of the 
Privy Council in Kerwick v. Kerwick (3). After noting the 
fact that all the properties were in the name of the wife, their 
Lordships observe “If he had been possessed of an uncon- 
trollable passion to bestow upon his wife beneficially every 
fragment of property he could acquire, to leave himself with 
nothing to, live upon but his salary and at the same time be bur- 
dened with debt and his children being absolutely unprovided 
for, he could not have gratified that passion more fully than he 
apparently did if his wife’s case be true.” Their Lordships think 
that it is impossible to draw a presumption of advancement 
where almost all the property was purchased in the name of the 
wife. This is the view taken in cases between Englishmen 
where the presumption of advancement prevails and it applies a 
fortiori to cases of Hindus where there is no such presumption. 


I find it difficult to agree with the Subordinate Judge 
when he states that the suit properties were purchased by the 
2nd defendant for the benefit of his wife and I have no hesita- 
tion in coming to the conclusion that the properties were pur- 
chased by the 2nd defendant benami in the name of his wife and 
that she had no interest in them. 


On the 13th of March, 1913 the 2nd defendant and his 
wife Murugayce executed a promissory note (Ex. 8) for 
Rs, 600 in favour of Sundarappier. The consideration is said 
to have been received for the purpose of paying the amount of 
the absolute sale decd obtained on the 12th of March, 1913 
from one Velayudha Mudali in favour of Murugayee and for 
domestic purposes. Another promissory note, Ex. 8 (a), 
dated the 7th of April, 1913 was executed by the 2nd defendant 
and his wife for Rs. rooo in favour of Sundaram Iyer. The 
object is said to be for paying the amount of the sale deed got 
on the 3rd of April, 1913 from one Kandasami Mudaliar in 
favour of Murugayee and for the purpose of meeting certain 
repairing charges. 





3. (1920) I L R 48 C 260:39 ML J 296 (P C). 
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The 3rd defendant in this suit is the son of Sundarappier 
and he was appointed by the plaintifi’s father as guardian of 
plaintiff and executor of his will. The 3rd defendant’s father 
Sundarappier filed O. S. No. 184 of 1914 on the file of the 
District Munsif’s Court of Chidambaram on Exs. 8 and 8 (a) 
praying for a personal decree against the 2nd defendant Muru- 
gayee and against the 1st defendant to the extent of the family 
properties and he got an attachment before judgment of the 
properties now in dispute. 


The 2nd defendant anc his wife Murugayee executed a 
promissory note for Rs. 3,434 on the 7th of October, 1911 in 
favour of one Dandapani Vaidiar who filed O. S. No. 48 of 
1914 on the file of the Court of the Subordinate Judge of 
Mayavaram which was transferred to the file of the Temporary 
Subordinate Judge of Tanjore and numbered there as O. S. 
No. 55 of 1914 to recover Rs. 4,439-9-0 the principal ana 
interest due under the promissory note. He prayed fora 
personal decree against Murugayee and her husband the 2nd 
defendant herein and the 1st defendant, their son, was made a 
party in order to bind the joint family properties. He applied 
for attachment before judgment. A decree (Ex. P) was 
passed on the 22nd of February, 1915 for Rs. 4,271-2-0 with 
costs and further interest against the 2nd defendant herein and 
Murugayee personally and against the 1st defendant to the 
extent of the joint family properties. Execution was applied 
forby Dandapani Vaidiar and the sale of the properties was fix- 
ed for the 20th of January, 1916. The 2nd defendant herein 
who was the ist defendant in that suit fled an application 
(Ex. Z) under O. 21, R. 83, Civil Procedure Code, praying 
for a postponement of the sale for six months and for leave to 
cffect a private sale or to mortgage the properties. It was 
alleged in the affidavit (Ex. Z1), that his wife was dead, that 
the properties were purchased by hiin benami in her name, that 
there were misunderstandings between himself and his wife and 
that he was therefore not able to raise money to discharge the 
debts. On the 20th of January, 1916, the petition was dismiss- 
ed as it was not pressed. The properties were brought to 
sale and sold. The ist defendant in this suit applied under 
O. 21, R. 89, Civil Procedure Code, to set aside the sale and 
paid into Court a sum of Rs. 4,256-15-4 being the balance of 
the amount due under the decree and the five per cent. of the 
purchase money payable to the purchaser. ‘The application 
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is Ex. AA. The affidavit in support of the application is 
Ex. AA. It was filed by the rst defendant herein who.was 
the 3rd defendant in that suit and he stated that his mother, 
the 2nd defendant in that suit died, that the properties which 
belonged to him and his mother were sold in Court auction on 
the 20th of January, 1916, and the plaintif himself purchased 
the moveable and immoveable properties and that he had paid 
the balance due and the five per cent. of the purchase money 
and wanted the sale to be set aside. The 2nd defendant herein 
after his application (Ex. Z) was dismissed, did nothing. The 
amount paid into Court to set agide the sale under O. 21, R. 89, 
was borrowed from the plaintiff in this suit under Ex. A execut- 
ed by the 1st defendant herein. The mortgage deed recites 
that the properties belonged to his mother Murugayee who 
purchased and enjoyed them, that he is now in possession and 
enjoyment of the same and that he has borrowed Rs. 5,500 for 
the purpose of getting back the properties which had been sold 
in execution of Dandapani Pandithan’s decree. The Subordi- 
nate Judge finds that out of the mortgage money borrowed 
from the plaintiff a sum of Rs. 4,629-11-4 was paid into Court 
to get back the properties as appears from Ex. AA3, and 
states that the properties which were worth Rs. 12,000 or 
13,000 were sold in execution of Dandapani’s decree and were 
purchased by Dandapani himself for less than one-fourth of 
their market value. | 


Sundarappier applied to execute his decree and to bring 
the properties to sale which had already been sold in execution 
of Dandapani’s decree. The 1st defendant herein filed Ex. 9 
objecting to the sale in execution and stated that the immove- 
able properties under attachment belonged to his mother, that 
he got them from her by a will, that the 2nd defendant herein 
who was the ist defendant in that suit had no right to those 
properties, that they had been sold in execution of the decree in 
O. S. No. 55 of 1914, that he borrowed'Rs. 5,500 and executed 
a mortgage of the properties on the 27th of January, 1916, 
that out of the sum borrowed Rs. 4,629-11-4 was paid into 
Court to set aside that sale and that the properties should be 
sold subject to that mortgage. Ex. 3 is the sale proclamation 
in O. S. No. 184 of 1914 and it states that there was a mort- 
gage over the properties, dated the 27th of January, 1916, for 
Rs. 5,500 in favour of Krishnaswami Iyer but that it was subse- 
quent to the attachment before judgment. It appears from 
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Ex. IV that on the 16th of September, 1916, items 1 to 17 of 
thessale proclamation were sold to the plaintiff’s vakil in that 
suit for Rs. 1,012. It appears from Ex. V that the 2nd de- 
fendant herein applied to adjourn the sale on the ground that 
he had arranged to raise money elsewhere but that the 3rd de- 
fendant therein who is the present 1st defendant was unwilling 
to join in the petition and the petition was dismissed and the 
properties were brought to gale. 


On the 12th of October, 1916 the present 2nd defendant 
agreed to sell the properties tp Sevagan Chetty, the deceased 
6th defendant herein. Ex. I (a), dated the 12th of October, 
1916, recites that the properties were purchased by him benami 
in the name of his wife, Murugayee, that the properties were 
sold in execution of the decree in O. S. No. 184 of 1914 and 
that he received Rs. 2,400 for the purpose of setting aside the 
sale. It appears from Ex. II that a sum of Rs. 2,348-0-2 was 
paid into Court and that the sale was set aside on the 17th of 
October, 1916. 


The question therefore arises as to how far on these facts 
the mortgage in favour of the plaintiff is binding on the sth and 
6th defendants and the first question I have to consider is whe- 
ther the plaintiff Krishnaswami Iyer is a bona fide mortgagee 
from the 1st defendant without notice of the fact that the rst 
defendant's mother was only a benamidar. The Subordinate 
Judge finds that the will, Ex. Y, dated the 2nd of April, 1914, 
executed by the rst defendant’s mother, was genuine and valid 
so that if the properties belonged to Murugayee or if the plain- 
tiff had advanced the money bona fide without knowledge that 
Murugayee was only a benamidar he would be protected under 
S. 41 of the Transfer of Property Act. I have already given 
my reason for holding that Murugaycee was only a benamidar. 


The next question is whether the plaintiff is a bona fide 
lender without notice. I do not think that the plaintiff is 
protected under S. 41 of the Transfer of Property Act. I 
think the evidence shows that the plaintiff must have been 
aware of the fact that Murugayee could not be the real owner 
of the properties. Murugayee, her husband and their 
children were all living in the house which is one of the items 
mortgaged to him. The plaintiff in his evidence admits that 
he knows the 1st and 2nd defendants and that the rst defendant 
is the son of the 2nd defendant and that the 2nd defendant had 
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money dealings with him. He admits that in 1914 he got a 
transfer of the decree in O. S. No. 98 of 1910 on the file of 
the Shiyali District Munsif’s Court in 2nd defendant’s favour 
which had been attached by Dandapani in O. S. No. 55 of 
1914. Though he says that he does not remember it, it is 
clear from Ex. XXI (a) that he filed a claim and that it was 
dismissed. He says that when he took Ex. A, though he 
knew of the existence of the 2nd defendant he did not make 
any enquiries of him. He also states that he knew that the 
3rd defendant's father had attached the properties at the time 
of his mortgage Ex. A, and that he saw all the deeds of sale 
and mortgage in respect of the properties at the time. of the 
mortgage Ex. A. It is therefore clear that the fact that some of 
the deeds were jointly executed by Murugayee and her husband, 
the 2nd defendant, and that her husband attested almost all the 
documents, must have put the plaintiff on notice, and the ab- 
sence of any enquiry by him from the 2nd defendant who was 
living in one of the houses mortgaged shows that the plaintiff 
had constructive notice, because, if he had pursued the matter 
further and made enquiries from the 2nd defendant he would 
have been told all the facts. It is also clear that he had notice 
both of Dandapani’s suit and of Sundarappier’s suit. He says 
that he paid the money under Ex. A to set aside the Court 
sale. If he had made enquiries he would have known that 
there were disputes between the father and the son as regards 
the title to the properties. It is clear from the evidence of 
the plaintiff's 7th witness, Subbarama Atyar, who ad- 
mittedly negotiated the mortgage, Ex. A, that he must 
have known that the 2nd defendant was asserting that 
he was the real owner. He admits that he was the writer of 
Ex. XV, dated the 27th of January, 1914, where it is distinctly 
stated that the properties mortgaged were purchased by the 
and defendant benami inthe name of his wife Murugayee. 
Plaintiff's 8th witness, Ramachandra Aiyar (3rd defendant), 
admits that he was an executor appointed under the plaintiff's 
father’s will and that he knew the 2nd defendant from 1912. 
He states that he did not know Murugayee before Ex. XII and 
how she acquired the properties. I find it difficult on the 
evidence to hold that the plaintiff when he lent the money for 
the purpose of paying it into Court to set aside the sale in exe- 
cution of Dandapani’s decree was ignorant of all that had hap- 
pened before and lent the money bona fide believing that Muru- 
R__80 
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gayee was the real owner and that her husband, the 
and defendant, had or claimed no interest in the properties. 


(d 

The question remains as to the relief if any to which the 
plaintif is entitled on these facts. There can be little doubt 
on the evidence that the properties mortgaged were sold in exe- 
cution of a decree to which the 1st and 2nd defendants were 
parties and that but for the act of the 1st defendant in raising 
money from the plaintiff and setting aside the Court sale under 
O. 21, R. 89, Civil Procedure Code, the properties would have 
been lost to the 2nd defendant who on the evidence is the real 
owner of the properties. The®nd defendant wanted an order 
postponing the sale and permission to raise moneys to pay off 
the decree amount but his application was dismissed as the Ist 
defendant did not concur. He then did nothing and the Ist 
defendant claiming to be the real owner of the properties ap- 
plied to set aside the sale under O. 21, R. 89, Civil Procedure 
Code, and paid the amount due under the decree into Court. 
The result has been that not only has the liability of the 2nd 
defendant under the decree been satisfied but the 2nd defend- 
ant and the transferees from him are now in a position to put 
forward their claim to the properties on the ground that Muru- 
gayee, the mother of the 1st defendant, was only a benamidar. 


Reliance was placed by the respondents’ vakil on Ss. 69 
and 70 of the Contract Act but these sections would not apply. 
It is clear that the payment into Court under O. 21, R. 89 by 
the 1st defendant was not made for the 2nd defendant but was 
made in the assertion of a hostile title and for the protection of 
the interest of the person making the payment. The mere 
fact that the 2nd defendant was benefited will not be sufficient. 


In Ram Tuhul Singh v. Biseswar Lal Sahoo (4) their 
Lordships of the Privy Council observe ‘“ The question is not 
to be detérmined by nice considerations of what may be fair 
or proper according to the highest morality. To support 
such a suit there must be an obligation express or implied to 
repay. It is well settled that there is no such obligation in the 
case of a voluntary payment by A of B’s debt. Still less will 
the action lie when the money has been paid against the will of 
the party for whose use it is supposed to have been paid.” It 
is thus clear that where a person makes a payment in the as- 
sertion of a hostile title and for the protection of his own 


4 (1875) LR2T A 131, 
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interests, in order to save property which he claims to be his 
from passing out of his hands, the mere fact that the other 
party is benefited will not, if it is found that the person making 
the payment has no title, entitle him to be reimbursed. In 
V eeraraghava Iyer v. Lakshmana Iyer (5) it was held that the 
interest contemplated by S. 69 of the Indian Contract Act is an 
existing interest which the payment is intended to protect and 
not an interest which is created by the payment itself, that S. 70 
of the Indian Contract Act has no application where the per- 
son making the payment makes it for himself and not for the 
person against whom the clam for reimbursement is made 
and that S. ror of the Transfer of Property Act does not 
create a security where there was no security before. In Sri 
Sri Sri Chandra Deo y. Srinivasacharlu (6) it was held that 
the test to bring the case under S. 70 of the Indian Contract Act 
is that a person should have in fact enjoyed the benefit by ac- 
cepting or adopting without objecting to it and that it is not 
necessary that before the act is done by the other party an 
option must have been given to the persons sought to be made 
liable, of accepting or declining the benefit before the benefit 
is given. All the authorities on the subject have been review- 
ed by the learned Judges. The scope of S. 70 was also con- 
sidered in Gopala Atyangar v. Mummachi Reddiar (7). In 
that case the plaintiff sucd to recover moneys paid by him for 
discharging encumbrances on certain properties purchased by 
him. The sale to the plaintiff was held not to be binding and 
was sct aside against the defendants in the previous proceed- 
ngs. Spencer, J., after a review of the authorities, held that 
the plaintiff was entitled to recover under Ss. 69 and 70 of the 
Indian Contract Act moneys paid by him for discharging en- 
cumbrances but that he was not entitled to a charge for the 
same. | Devadoss, J. held that the plaintiff was not entitled 
to recover, as he was a merc speculating volunteer and as he 
was aware that the sale to him conveyed no title. I agree 
with the view taken by Spencer, J., but it will not help the 
plaintiff in the present case. Unless there is a charge in his 
favour he would have no relief against the 5th and 6th tle- 
fendants who are purchasers from the 2nd defendant. 

The 1st defendant may have a claim for contribution as 
the decree was a joint decree but this again will give him no 
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charge. If Ss. 69 and 70 do not apply, the mere fact that a per- 
son setting up a hostile title discharges encumbrances which the 
other party was liable to discharge would of itself pive no 
right. In Ammani Ammal v. Ramaswami Naidu (8) it was 
held that where the guardian of a minor purports to sell the 
minor's property as the guardian’s own property the mere 
fact that part of the consideration for the sale went to dis- 
charge debts binding on the minor would not cast on him an 
obligation of repaying the dtbts found to be binding on him 
and discharged out of the purchase money. In Balwant Singh 
v. R. Clancy (9) it was held,that where a person who was 
the manager of an undivided family mortgaged property as if 
he was the full owner denying the right of the junior members 
of the family, the alienee cannot claim to be paid back the 
portion of the mortgage money which went to discharge the 
debts binding on the junior members of the family. 

Reference has been made by Mr. Bhashyam Aiyangar for 
the respondents to Bhagwati Prasad v. Radha Kishen Sewak 
Pande (10) where their Lordships of the Privy Council held 
that where a person lent money to the nominal purchaser of a 
property who was the agent of the real purchaser in order tu 
purchase the property, there was a charge on the purchasc 
money so advanced. This decision was considered in Roy- 
suddi Sheik v. Kali Nath Mookerjee (11) and it was held 
that where a person who held a tenure benami for 
another executed a bond in favour of the landlord, 
who knew that the person executing the bond was 
only a benamidar, for arrears of rent, it would not affect the 
tenure and that the landlord suing on the bond was not entitled 
to claim a charge on the land under the Bengal Tenancy Act. 
The learned Judges distinguish this case on the ground that 
there were no such equitable considerations in this case as those 
that ardsc in Bhagwati Prasad v. Radha Kishen Sewak 
Pande (10). 

The facts of the present case, however, can be distin- 
guished from the cases I have referred to and in my opinion 
entitle the plaintiff to a charge for the sum which went to set 
aside the sale under O. 21, R. 89. The decrce was a joint 
decree against the 1st and 2nd defendants and the deceased 
Murugayee. It was on a promissory note executed by the 


and defendant, the real owner and Murugayee, the benamidar. 


8. (1918) 37 ML J 113. 9. (1912) ILR 34 À 296. 
10. (1893) ILR 15 A 30% (P C). 11. (1906) I L R 33 C 985. 


PART XVI.) THE MADRAS LAW JOURNAL REPORTS. 637 


The sale was a sale that will bind both the real owner and the „Mollaya 


` ; : Padayachi 
benamidar, and if the sale was not set aside, the title of thg real P 
owner would have been extinguished because the judgment- swami Iyer. 
debtors were the benamidar and the real owner and whether — 

i i Kumara- 
the properties belonged to him or were Murugayee the pur- swami 
chaser would have got an absolutely good title. Sastri, J. 


It is clear that under the Civil Procedure Code of 1908 
title vests in the auction purchaser from the moment of sale 
and that no confirmation is necessary. I need only refer to 
the decision of the Privy Councįl in Bhawani Kuar v. Mathura 
Prasad Singh (12) where it was held that a sale in execution 
took effect from the actual date of the sale and not from the 
date of confirmation. A similar view was taken by a Full 
Bench of this Court in Venkatachellamayya v. Nilakanta 
Girjee (13). 

As, therefore, title passed out of the real owner and 
the benamidar at the Court sale, the setting aside of that Court 
sale by the rst defendant by payment of money into Court 
must be treated as a re-purchase by the 1st defendant and the 
mortgage to the plaintiff in so far as the consideration went to 
set aside the sale must be treated as money borrowed to re- 
purchase the properties. In Mallireddi Ayyareddi v. Adus- 
mili Gopalakrishnayya (14) their Lordships of the Privy 
Council treated money paid by a puisne encumbrancer to dis- 
charge a mortgage and to stave off proceedings being taken 
to bring the mortgaged propertics to sale, as purchase money. 
It is also clear that a benamidar is an agent or trustee for the 
real owner. In Choudhri Gur Narayan v. Sheo Lal Singh (15) 
it was held that a benamidar represents the real owner and su 
far as their relative legal position is concerned, is in the posi- 
tion of a mere trustce for him. Their Lordships of the 
Privy Council observe :__" As already observed, the benamidar 
has no beneficial interest in the property or business that stands 
in his name; he represents, in fact, the real owner, and so 
far as their relative legal position is concerned he is a mere 
trustce for him. ” 

In the present case the propcrties were sold in execution 
of the decree against the real owner and the benamidar and 
there was no misconduct or default by the benamidar which led 
Ge. (gra) TL R4go C8 (PO. 

13. (1917) LLR 41 M 474:34 MLJ 156 (FB). 
14 (1923) IL R47M190:46 ML J 164 (PC). 
15, (1918) 36 ML J 68 (PC). 
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to the sale. It seems to me that where a person in the posi- 
tion of an agent or trustee repudiates his character and re- 
purchases properties in his own.name, it is open to the real 
owner to treat such repudiation as a nullity and to claim that 
the properties are held by the benamidar in trust for him and 
the benamidar cannot treat the re-purchase as for his own 
benefit. But at the same time I can find no authority for 
holding that the real owner can get the properties free from 
the obligation to pay the money that was the consideration for 
the re-purchase. S. 62 of the Trusts Act which deals with 
wrongful purchase by a trustee states that the beneficiary if 
he wants to have the property so purchased declared subject 
to the trust or re-transferred by the trustee should repay the 
purchase money paid by the trustee with interest. S. 90 which 
deals with advantages gained by a qualified owner similarly 
makes the holding of the advantage to be for the benefit of 
the other party but subject to repayment of expenses properly 
incurred. It is obvious that but for the raising of the money 
on the mortgage to the plaintiff the properties would have 
been legally and effectively lost to the real owner. Applying 
therefore the law as regards purchase by agents or trustees of 
property which the principal or cestui que trust can claim the 
advantage of, no case has been referred to us which decides 
that because the re purchase was made by the agent or trustee 
in his own name, it passed free of any obligation created on 
the property for the purpose of meeting the purchase money 
In cases where the original sale was not brought about by any 
default of the agent or trustee and would be binding on the 
cestu: que trust. 


Where property is sold in execution of a decrce against 
the real owner and the benamidar re-purchases the property 
or raiscs money for the purpose of setting aside the sale, it 
seems to mce to be contrary to all principles of cquity and justice 
to hold that the real owner who took no steps to discharge the 
decree and who allowed the property to be sold could step 
in and claim the property free from any obligations to repay 
the money borrowed by the benamidar for the purpose of set- 
ting aside the sale. In the present case it is clear that the 
sale proclamation in the decree to pay off which the and de- 
fendant alienated the properties to the sth and 6th defendants 
distinctly states that the Court sale was subject to the mort- 
gage in favour of the plaintitf and any enquiry which the 5th 
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and 6th defendants ought to have made would have shown 
that the mortgage to the plaintiff was to set aside the sale 
under O. 21, R. 89 in the other suit. But even if they had no 
notice, it is clear from Srinivasaraghava Aiyangar v. Ranga- 
natha Atyangar (16) that where there is a charge on immove- 
able property, a purchaser of the immoveable property, al- 
though without notice of the charge, takes it only subject to 
the charge. I think that the plaintift in the present case is 
entitled to a charge for Rs. 4,629-11-4. If he is entitled to 
a charge it is clear that that charge would bind the alienee 
from the 2nd defendant. I,think the plaintiff is entitled to 
a mortgage decree for Rs. 4,629-11-4, with costs and interest 
at 6 per cent. from the date of plaint to date of payment. I 
would modify the decree of the Subordinate Judge accordingly. 
The parties will pay and receive proportionate costs through- 
out. Time for redemption three months from this date. 


SPENCER, J. :__I agree with my learned brother that, on 
the evidence, the 2nd defendant was the real owner of the 
properties which were purchased with his money benami in the 
name of his wife Murugayee and of items 2, 3 and 4 which 
were purchased in the name of himself and his wife Meenakshi 
and I think that the fact that the purchases in Murugayee’s 
name were not of one or two items but of the greater part of 
and defendant’s acquisitions negative the theory of advance- 
ment. [Cf. Kerwick v. Kerwick (3) ]. 


I do not find any justification for the learned Subordinate 
Judge’s opinion that the 2nd defendant grossly exaggerated 
his earnings in South Africa when he spoke of them as amount- 
ing to £50 or 60 a month. He ran a shaving saloon and 
opened a railway hotel during the height of the gold boom in 
Natal and the Rand and may easily have found those ventures 
very remunerative. 


The circumstance that he mortgaged some of the lands 
that he had purchased for the occasion of his daughter’s mar- 
riage does not in the least disprove his story of the manner 
in which he earned the capital that he invested in land. 


As regards the plea of estoppel there is evidence that 
the 2nd defendant transferred a decree to plaintiff (Ex. XXII) 
and the plaintiff preferred a claim petition when the decrec 
was attached before the judgment upon Dandapani Vaidyan’s 


3. (1920) ILR 48 Ç 260 at 274 16, (1918) 36 ML J 618. 
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suit and it was dismissed [vide Ex. XXII (a)]. The plaintiff 
must have been aware of the circumstances of 2nd defendant’s 
family as it appears from his admissions in the witness-box and 
there can be no estoppel in favour of a party who knows the 
truth. 


The mortgage suit must therefore fail except in respect 
of a sum of Rs. 4,629-11-4 which went to pay off the sale 
of the properties in favour of Dandapani. ‘The rst defend- 
ant, as the reversionary heir of 2nd defendant, was sufficiently 
interested in the preservation of the property to be entitled to 
redeem it under S. 91 of the Transfer of Property Act, or to 
apply to have a Court sale set aside under O. 21, R. 89, Civil 
Procedure Code. He was entitled to an equitable len for 
the amount of the money so utiliscd [see observations in Bhag- 
wan Singh v. Mazhar Ali Khan (17) and Raja of Pithapuram 
v. Secretary of State (18) and S. 32 of the Indian Trusts Act]. 
He acted neither speculatively nor officiously in paying money 
that 2nd defendant was bound as well as himself to pay. The 
plaintiff having obtained an assignment of 1st defendant’s 
rights through the suit mortgage deed (Ex. A) is entitled to 
recover the amount by way of charge on the redeeemd pro- 
perties [vide Narayana Kutti Goundan v. Pechiammal (19),]. 
There is no bar of limitation here, as there was in Gopala 
Atyangar v. Mummachi Reddiar (7), as the present suit has 
been instituted on 19th April, 1918, and the sale was set aside 
on 3Ist January, 1916. I agree with the modification of 
the lower Court’s decree proposed by my learned brother. 


A. V. V. Decree modified. 





wra 


In THE HiGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__Mr. JusTICE RAMESAM AND MR. JUSTICE 
REILLY. 


Perigi Venkobacharlu Appellant* (Defendant) 
v. 
Sanji Radhabayamma Respondent (Plaintif). 


Practice—Evidence—Suit different—Evidence in—Admission of, despite 
objection by defendant—Legality—Judgment based on such evidence—Setting 
aside of, 
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Where on the application of the plaintiff the Court below used the evidence 
in another suit as evidence in the suit tried by it, though the application was 
opposed by the defendant, and passed a decree against him, feld, that the pro- 
cedure was opposed to law and vitiated the whole trial. 


The decree was accordingly set aside and the suit remanded for fresh 
trial to be disposed of according to law. 


Appeal against the decree of the Court of the Subordinate 
Judge of Anantapur in O. S. No. 16 of 1920. 


L. A. Govindaraghava Aiyar for appellant. 
The Advocate-General for ,respondent. 
The Judgment of the Court was delivered by 


RAMESAM, J. :—The Subordinate Judge has used the 
evidence in O. S. No. 6 of 1920 as evidence in this case on 
the application of the plaintiff though it was opposed by the 
defendant. This procedure is opposed to law and vitiates 
the whole trial as irregular. The appellant contends that he 
has been prejudiced by the irregularity and we cannot say he 
was not for the Subordinate Judge states he perused the whole 
of the evidence so admitted and actually refers to the evidence 
of two witnesses in his judgment. 


The decree is set aside and the suit remanded for fresh 
trial to be disposed of according tolaw. Costs to abide result. 
The Court-fee paid by the appellant will be refunded. 


A. 3. V. Decree set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -_Mr. Justice WALLACE AND MR. JUSTICE 
JACKSON. 


Athamsa Rowther Appellant* (Defendant) 
v. 
Ganesan and another Respondenps (Plaintiffs 2 and 3). 


Mortgage suit—Final decree in—Application for—Limitation—Civil Pro- 
cedure Code, S. 105—Ex parte decree—Propriety of—If and when can be ques- 
tioned ın appeal from final decree in sutt—Mortgage sutt—Ex parte decrees 
preliminary and final in—Ovder setting aside final decree while retaining pre- 
liminary decnee—Propriety of—If can be questioned in appeal from final decree. 

An application for a final decree in a mortgage suit is a proceeding in the 
suit and not in execution. Only one such application is permissible, and it 
must be put in within three yeais of the preliminary decree. 
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An order setting aside the ex parte final decree in a mortgage while re- 
taining the ex parte preliminary decree therein is an order “ affecting the deci- 
sion “of the case” within the meaning of S. 105, Civil Procedure Code. The 
propriety of such an order can be challenged in an appeal against the decree 
finally passed in the suit. 


Appeal against the order dated the 6th July, 1923 of the 
Court of the Subordinate Judge of Negapatam in A. S. No. 1 
of 1923 preferred against the order of the Court of the 
Principal District Munsif of Tiruvalur in I. A. No. 1220 of 
1917 in C. S. No. 248 of 1912. 


K. Rajah Atyar and N. Pqnchapakesa Atyar for appellant. 
K. S. Jayarama Atyar for respondents. 
The Judgment of the Court was delivered by 


WALLACE, J. :—The respondents had obtained in the 
Court of the District Munsif, Tiruvalur, against the appellant 
a preliminary mortgage decree ex parte on 2nd September, 
1912, and a final decree ex parte on 15th September, 1917. On 
20th November, 1920, the appellant applied in I. A. No. 39 
of 1921 to the District Munsif to set aside the ex parte final 
decree. This was allowed on 17th December, 1921. ‘The 
entry on the notes paper referring to this runs -_"“ Ex parte 
decree set aside as per order on I. A. No. 39 of 1921. For 
written statement and draft issues adjourned to 6th January, 
1922.” The order itself is headed, ‘‘ This is a petition to set 
aside the ex parte final decree passed against the petitioner,” 
and concludes ‘“ It is ordered that the petition be and the same 
hereby is allowed.” When the re-hearing of the application 
for final decree came on, it was contended before the District 
Munsif, a different Judge from the one who passed the order 
on I. A. No. 39 of 1921, that the notes paper showed that his 
predecessor had set aside not only the final decree but the pre- 
liminary decree as well, because he had called for written 
statement and draft issues and that therefore the whole suit 
should be taken up again. The District Munsif decided 
against that contention, found that the application for the final 
decree was barred by limitation, and he therefore dismissed the 
application On appeal the lower appellate Court held that the 
District Munsif’s order on J. A. No. 39 of 1921 had set 
aside both the preliminary and final decrees. He reversed the 
District Munsif’s order and remanded the whole suit for re- 
hearing. The appellant (defendant) has now appealed 
against that order. 
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We think that the lower appellate Court’ view on this 
matter is clearly wrong. The application to the District Mun- 
sif was to set aside the final decree only and this was clearly ap- 
prehended by the plaintift also as is obvious from his counter 
in the I. A. The order itself, as quoted above, clearly gave what 
the petitioner in that I. A. asked for and no more. We must go 
by that order and not by what we think from the District Mun- 
sif’s note that he intended the order to be. Even from the 
notes paper it would appear that the entry calling for written 
statement and draft issues was a mistake, as, on the adjourned 
date of hearing, it was a counfer-statement and not a written 
statement that was put in and accepted by the same District 
Munsif and no draft issues were ever put in. The case was 
disposed of on that counter statement. It would take much 
stronger evidence to convince us that the District Munsif deli- 
berately ordered a relief which he was not asked to give by 
either party. We are quite clear that only the final decree 
was set aside and the order of the lower appellate Court re- 


manding the whole suit for trial cannot therefore be supported 
and must be set aside. 


We are asked, however, not to accept the District Mun- 
sif’s finding that the application for final decree was out of time. 
The preliminary decree was on 2nd September, 1912. On 
17th March, 1913 an application for final decree was made 
and dismissed because the notice was not served. On 16th 
March, 1916 another application was filed, the fate of which is 
uncertain. On 23rd March, 1917 a third application was filed, 
the one now in question. It was commonly believed at that 
time that applications for final decrees were to be treated as ap- 
plications for execution and were subject to the Rules of Limi- 
tation governing these. Of late the Courts have laid down 
that an application for a final decree is a proceeding in a suit 
and not in execution, and therefore only one application is per- 
missible and it must be put in within three years of the prelimi- 
nary decree. Adopting this later. view of the law, the District 
Munsif dismissed the application of 23rd March, 1917 as out 
of time. The plaintiff contends that on the same view of the 
law the dismissal of his application of 17th March, 1913 on 
the ground that notice was not served was improper, be- 
Cause no notice was necessary on such an application, and there- 
fore his application of 23rd March, 1917, may fairly be treat- 
ed as a continuation of the application improperly dismissed on 
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17th March, 1913. We need not refer further to this ques- 
tions because we think that the respondent-plaintiff is bound to 
succeed on another ground and that is that the appellant- 
defendant’s application to set aside the ex parte final decree 
was itself out of time. 


The ex parte final decree was passed on 15th September, 
1917. InI. A. No. 39 of 1921 the defendant alleged that he 
became aware of it on 20th October, 1920. He did not file 
his I. A. until 20th November, 1920, one day over the thirty 
days allowed by law. We have verified that 19th November, 
1920 was a working day in the Court. No explanation for the 
delay was offered in the petition or affidavit. Prima facie 
therefore his petition was out of time. ‘The point was raised 
before the lower appellate Court which disposed of it on two 
grounds. First, that the ground of limitation was not taken by 
the plaintiff when I. A. No. 39 of 1921 was put in, and secon4- 
ly, that the plaintiff cannot now take this point in appeal from 
an order setting aside the final decree since it is not a ground 
affecting the decision of the case within the meaning of S. 105 
of the Civil Procedure Code. The first point is not a good 
one. In his counter the plaintiff clearly contended that the 
application was time-barred although he then thought that the 
date of the presentation was 11th January, 1921. It was a 
mere quibble to say that he had not taken the point because he 
made a mistake as to the actual date of presentation of the 
petition. 

As to the second point it is quite true that certain High 
Courts have interpreted the words “ affecting the decision of 
the case ” in S. 105 as meaning “ affecting the decision of the 
case on the merits ”—see for example the Calcutta High Court 
in Chintamony Dassi v. Raghunath Sahoo (1), the Allahabad 
High Court in Gulab Kunwar v. Thakur Das (2), Tassaduq 
Husain v. Hayat-un-nissa (3) and of the Lahore High Court 
in Fazal v. Hashmathi (4), Budhu Ram Honda Ram v. Ram 
Jan (5) and Sundar Singh v. Nigahiya (6); but all these cases 
proceed on the principle that, when the setting aside of the 
order has re-opened the hearing of the suit on the merits, the 


propriety of the setting aside of the order cannot be attacked 
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in an appeal in the suit. In our opinion, they do not go be- 
yond that or lay down thatinno case can the propriety 
of an order setting aside an ex parte decree be 
challenged in an appeal against a decree finally passed in the 
suit. For example, a proper case in which it could be set 
aside is the case set out in Gopala Chetty v. Subbier (7), where 
an ex parte decree had been set aside on behalf of a party who 
had never applied for it to be seteaside. In Nand Ram v. Bhopal 
Singh (8) a bench of the Allahabad High Court followed 
Gopala Chetty v. Subbier (7) although perhaps it has stated 
too broadly the general proposition. It seems to us that the 
present case ts another in which an order setting aside an ex 
parte decree may be properly attacked. It is clear that, when 
the result of the setting aside of the order has been the hear- 
ing of the suit de novo on its merits, no injustice would be done 
to any one by the decision of the case and the final result is not 
affected. But in the present case the result would be very 
different. The defendant has deliberately no doubt for good 
reasons from his own point of view refrained from opening 
the whole suit and only wants the final decree to be re-opened 
because he thinks he has a good point of limitation which will 
enable him to render the preliminary decree futile. So far from 
courting a decision on the merits he is trying to burke such a 
decision altogether. In such circumstances we cannot but hold 
that an order setting aside the ex parte final decree while re- 
taining the ex parte preliminary decree is an order “ affecting 
the decision of the case.” 

We consider therefore that it is open to us to consider the 
propriety of the District Munsif’s order allowing the final 
decree to be set aside. The application was out of time and 
we can see no reason for indulgence or for not enforcing strict- 
ly the law of limitation. “Technicalities may be waived in the 
case of a party bona fide seeking to do justice as well as to get 
it but the defendant’s dodge is too apparent. He admits 
the mortgage claim, as he does not challenge the ex parte preli- 
minary decree, but seeks to defeat it by a technicality of law 
affecting the final decree which only became available to him or 
the later interpretation of the law. He would seek to enforce 
the law of procedure against the plaintiff while claiming 
absolution for himself from the Law of Limitation. He would 
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re-open the suit only to the extent to which it would benefit him- 
self. We are not prepared to relax the Law of Limitation in 
favour of such a person. We therefore hold that the application 
to set aside the final decree was out of time. ‘The result is that 
the final decree of 15th September, 1917, stands. We there- 
fore reverse the order of the lower appellate Court and we 
direct accordingly. The defendant will pay the plaintiff's 
costs in the lower Courts ; he will get his costs in this appeal. 


A. S. V. Order reversed. 


eo 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE PHILLIPS. 


Gollapudi Seshayya Appellant* (Plaintif) 
v. 
Nadendla Subbayya and another Respondents (Defend- 
ants.) 


Civil Procedure Code, O. 23—Leave to withdraw suit on condition of plain- 
tif paying defendants’ costs of suit—Suit subsequent for same relief without 
paying such costs—Mauntainability—Payment of costs after close of trial of 
subsequent suit—Effect—Champerty—A greement to finance litigation—Validity 
—Tests. 

A suit to set aside a sale deed executed by the plaintiff in favour of the 
defendant was withdrawn with leave to bring a fresh suit on condition of the 
plaintiff paying the defendant the costs of the suit. The plaintiff instituted 
a suit subsequently against the defendant for the same relief, but did not pay 
the costs of his first suit until after the close of the trial in that (the subsequent) 
suit. 

Held, that the subsequent suit was barred under O. 23, Civil Procedure Code, 
and must be dismissed. 

Where a question is raised as to the validity of an agreement to finance 
litigation, what has to be considered is whether such agreement is extortionate 
and unconscionable, or one made for the purpose of gambling in litigation or 
of injuring or oppiessing others by encouraging unrighteous suits, in which case 
it would be contrary to public policy and unenforceable. 


Second Appeals against the decrees of the Court of the 
Subordinate Judge of Bapatla in A. S. Nos. 105 and 99 of 
1922, respectively, preferred against the decrees of the Court 
of the District Munsif of Ongole in O. S. Nos. 195 and 505 
of 1921 respectively. 

A. Krishnaswami Aiyar for appellant. 

N. Rama Rao and K. Kameswara Rao for respondents. 


7$ A Nos. 203 and 204 of 1923. 23rd April, 1924. 
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The Court delivered the following 


JUDGMENT -—The respondent in both these appeals is 
one Subbayya, the adopted son of Ramachandrudu. He was 
dissatisfied with his father’s misconduct and spendthrift ways 
and, consequently, wanted to file a suit for partition of the 
family property. As he had not sufficient funds to finance 
this litigation, he entered into relations with the appellant 
Seshayya who is a private vakil. On the 1st of November, 
1916, Subbayya executed a sale’deed in favour of Seshayya 
for Rs. 1,000, under which he sold one-half of his 
share in the family properties. Admittedly the considera- 
tion was fixed at a low figure on the ground that Subbayya’s 
father was wasting the family property and alienating the same 
and that consequently the properties that would be recovered 
for Subbayya’s share might be considerably less than what he 
really ought to have. It is found that Seshayya paid a sum 
of Rs. 600 towards the consideration for the sale deed, and 
a suit was filed by Subbayya and Seshayya jointly in 1918. <A 
decree was obtained under which Subbayya was to get as his 
half share of the property all the properties which had not 
been alienated by his father, leaving the validity of the aliena- 
tions undetermined. Before the decree was passed Subbayya 
agreed to certain items being decreed in favour of Seshayya 
and the remainder was to fall to his share. Subsequently 
Subbayya appears to have thought that he had been defrauded 
and he filed a suit, O. S. No. 641 of 1919, to set aside the 
sale deed in favour of Seshayya. That suit was withdrawn 
with leave to bring a fresh suit on condition of Subbayya pay- 
ing the costs of the suit. Subbayya then filed his present suir, 
O. S. No. 195 of 1921, in which he again seeks to set aside 
the sale deed. Seshayya has also filed a suit O. S. No. 505 
of 1921 in which he seeks to recover the property decreed to 
him in the prior litigation alleging that he obtained delivery 
through Court of the property decreed to him but that subse- 
quently the plaintiff has obstructed his enjoyment. Subbayya’s 
suit has been decreed and at the same time Seshayya has been 
given a charge upon the properties for Rs. 600 with interest 
Seshayya’s suit for possession has been dismissed. Hence 
these two appeals. 

The first point for consideration is whether Subbayya’s 
suit is not barred by reason of O. 23, Civil Procedure Code, 
for it is admitted that he did not pay the costs of his first suit 
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until after the close of the trial in the present suit ; and it 
is contended that he is precluded from filing a fresh suit until 
he has complied with the condition imposed. In Fischer v. 
Nagappa Mudali (1) it was held, that when an order had been 
made giving permission to bring a fresh suit on condition of 
paying the costs before a specified date, a subsequent suit was 
barred if the costs had not been paid by that date. ‘That case 
differs from the present in that the date was specified for pay- 
ment of costs, whereas the orter in the case under considera- 
tion does not specify any date. Without expressing any 
opinion as to the correctness of,the decision in Abdul Aziz 
Molla v. Ebrahim Molla (2) that case was distinguished. 
In that case it was held that subsequent payment of costs was 
sufficient to warrant the reception and trial of a fresh suit 
which had been allowed to be brought on condition of those 
costs being paid. In that case the costs were paid before 
the suit was tried. This has been followed in a later case 
reported in Shital Prosad v. Gaya Prosad (3) where the ques- 


“tion is discussed somewhat fully and the reasoning adopted 


for the conclusion is as follows :—“‘It is said that, inasmuch as 
permission to withdraw and bring a fresh suit is made condi- 
tional on a certain payment, the original suit cannot be deemed 
to be withdrawn until those costs have been paid and it must, 
therefore, be deemed to be a pending suit which becomes dis- 
posed of as soon as payment is made.” This case was followed 
in Kuldip Singh v. Kuldip Choudhuri (4) and also in Deb 
Kumar Roy v. Debnath Barnes (5), but I can find no autho- 
rity in this Court for holding this view which, with all respect, 
appears to me to be incorrect. These cases all assume that 
the permission granted by the Court is not only permission to 
bring a fresh suit but also permission to withdraw the first 
suit, and that consequently until the condition is fulfilled the 
first suit is pending. This seems to me to overlook the pro- 
visions of O. 23, R. 1(1) which gives a plaintiff power to with- 
draw his suit at any time without the permission of that Court. 
Consequently, I think that we must read the latter part of 
cl. 2 (b) as referring not to permission to withdraw a suit as 
well as permission to institute a fresh suit, but merely as allow- 
ing the Court to give permission to institute a fresh suit in 


1. (1909) IL R 33 M 258. 2. (1904) ILR 31 C 965. 


3. (1914) 19 C L J 529. 4 (1917) 3 Pat. L J 63. 
5. (1920) 64 I C 738. 
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place of the one which has been withdrawn. Inasmuch as 
the withdrawal of the suit does not require the permissian of 
the Court, it must be taken that the first suit is withdrawn when 
the ordcr is passed and that the permission granted refers 
only to the filing of the subsequent suit on certain conditions. 
If the first suit ts still pending as held in the above cases, it 
would be open to the plaintiff to obtain permission under O. 23, 
and instead of complying with the conditions of that permission, 
to go to the Court and demand that the trial on his first suit 
should be proceeded with and this could be done however long 
the interval might be. For these reasons I am unable to ac- 
cept the view that the first suit is still pending, for it has been 
withdrawn and that withdrawal, in my opinion, takes effect 
from the date of the Court’s order. If the Calcutta view 
were to be applied in the present case, it would appear, as 
observed in those judgments, that the trial of a second suit is 
barred under S. 10, Civil Procedure Code, until the first suit 
is disposed of by performance of the condition imposed by the 
order granting leave. In the present case, therefore, the 
whole of the trial of the suit which took place, before the costs 
were paid, would be bad under S. 10, Civil Procedure Code, 
‘for want of jurisdiction and the whole suit would have to be 
tried again. There is another case in the Calcutta High 
Court reported in Sajjad Hossain v. Ram Lal Sahu (6) where 
it was held that payment might be made after the institution 
of the suit but that suit would not be deemed to be validly 
instituted until the date of such payment. In the view that 
I take, I would follow Fischer v. Nagappa Mudali (1) and 
hold that it extends, as was held in Hari Nath Dass v. Syed 
Hossain Ali (7) and Subal Chandra v. Mosaraf Ali (8), to 
cases where no time ts fixed for fulfilling the condition. 
In'support of the view held by the Calcutta High Court, 
reference has been made to other cases in which similar condi- 
tions were held not to be mandatory, Ramayyangar v. Krish- 
nayyangar (9) with reference to the provisions of S. 539, Civil 
Procedure Code, Ammukutty v. Manavikraman (10) with 
reference to the permission necessary to bring a suit against a 
receiver and Mahomed Azmat Ali Khan v. Lalli Begum (11) 
with ‘reference: to the certificate requisite for bringing a suit 


1. (1909) I LR 33 M 258. 6. (1911) 15 I C 159. 
y. (1905) 2 CL J 480. 8. (1917) 38 I C 476. 
9. (1886) ILR roM 18s. 10, (1920) I L R 43 M 793. 


tr (1881) ILR 8C 422 at 434, 
R82 
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under the Pensions Act. I do not attach much importance to 
these cases, for in all of them the Court prima facie has juris- 
diction to try such suits; and, beyond imposing a condition 
precedent, none of the provisions referred to take away the 
jurisdiction of the Courts ; whereas under O. 23, R. 2 (3) 
a Court is definitely precluded from entertaining a second suit 
when no permission has been granted. Unless, therefore, 
permission has been given, a.Court is specifically forbidden to 
entertain a second suit. 


In this view, Subbayya’s guit is barred under O. 23 and 
must be dismissed. Second Appeal No. 203 must, therefore, 
be allowed and the suit dismissed with costs throughout to be 
paid by Ist respondent. 


As regards Second Appeal No. 204, the Subordinate 
Judge has found that the sale deed in favour of Seshayya is 
“vitiated by undue influence and fraud and cannot be enforced” 
and, consequently, has dismissed the suit “ which is based upon 
it.” I may observe here that the suit is not based upon the 
sale deed but upon the decree obtained in pursuance of that 
sale deed, namely, the decree in O. S. No. 12 of 1918. In 
giving his finding the Subordinate Judge does not definitely 
specify the facts which he finds to be sufficient to prove undue 
influence and fraud. In the plaint the plaintiff stated that the 
sale deed was brought about owing to several misrepresenta- 
tions specified in paragraph 4, but there is no finding by the 
Subordinate Judge that these misrepresentations were made, 
and apparently the statements set out in the plaint are substan- 
tially correct. The cases relied upon by the Subordinate 
Judge for holding that the sale decd is invalid are merely 
cases in which the transactions were set aside as being hard, 
unconscionable and opposed to public policy. Churni Kuar v. 
Rup Singh (12), Loke Indar Singh v. Rup Singh (13) and 
Husain Bakhsh v. Rahman Husain (14). It has been held 
that in this country champerly is not necessarily opposed to 
public policy ; and in considering whether champertous agree- 
ments should be set aside, it has to be considered whether such 
an agreement is extortionate and unconscionable, or one made 
for the purpose of gambling in litigation or of injuring or 
oppressing others by encouraging unrighteous suits, in which 








Iz% (1886) IL Rar A 57. 13. (1888) TL Raz A 118, 
tq (1888) TL Rit A 128, 
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case it would be contrary to public policy and unenforceable. 
These facts do not seem to have been considered by the Sub- 
ordinate Judge. He has not found what the facts were which 
made the bargain unconscionable or otherwise opposed to pub- 
lic policy. He finds that property worth Rs. 2,000 was sold 
for Rs. 1,000 and that Rs. 600 cash was actually paid as con- 
sideration. The properties which have passed under the sale 
deed are, no doubt, worth Rs. 2,000, but it was by no means 
certain that the plaintiff's suit would be successful, or, at any 
rate, successful to such a large extent. Half of the family 
property had been alienated and, if those alienations had been 
found to be valid, Subbayya’s share would have come to 
Rs. 1,000 or less, the consideration agreed to be paid, to which 
must be added additional compensation for Seshayya’s trouble 
and knowledge of litigation. Here again I must note that 
the Subordinate Judge has not discussed the question whether 
the decree in pursuance of the sale deed was obtained by fraud. 
There is no such allegation in the plaint, but the Subordinate 
Judge seems to hold in paragraph 7 of his judgment that the 
undue influence exercised in the suit was that of the plaintift’s 
vakil, who is not a party to this litigation, and not the influence 
of Seshayya ; and he has also omitted to notice that Subbayya 
did not pray to have the decree set aside, although an amend- 
ment was asked for but refused by the District Munsif. There 
are other points to be considered also in the appeal which have 
not been dealt with by the Subordinate Judge, one of these 
being whether Seshayya’s remedy was by suit or by execution 
proceedings. It was on this latter ground that the District 
Munsif dismissed his suit without giving him an opportunity 
of treating the suit as an execution petition. It would also be 
necessary to consider what eftect the dismissal of Subbayya’s 
suit will have upon Seshayya’s suit, for in execution proceed- 
ings a claim by Seshayya to these properties was allowed (vide 
Ex. VI) ; and it has to be considered whether that was not a 
final adjudication of the rights of the parties. Appeal No. 99 
of 1922 will accordingly be remanded for fresh disposal in 
the light of the above remarks. Costs in this Court will abide 
the result. 


Court-fee in S. A. No. 204 of 1923 will be refunded. 
A. S. V. S.A. No. 203 allowed. 
§.4. No. 204 remanded. 
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IN rie HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MR. Jusrick KRISHNAN. 


Ivaturi Brahmayya Lingam Appellant* (Plaintif ) 
v. 
Kamisctti Mallamma alias Kanakamma and 
another Respondents (Defendants). 


Gift—Considcration—Past and fulute co-habitation—Document drafled as 
sale deed—If can be set aside—Puripose carried out—E fect. 


In a sale deed of certain properties executed by plaintiff in favour of the 
1st defendant, the consideration was r@ited to be Rs 800, but the transaction 
was found to be really a gift to the 1st defendant for the past co-habitation and 
for future co-habitation which the latter promised. In a suit by the plaintiff 
to set aside the deed, /w/d, it was a well-established rule of equity that a person 
who has transferred property to another for an illegal or immoral purpose can- 
not get it annulled if the intended purpose had been carried out and as part 
of the consideration was for past co-habitation and the defendant continued as 


.plaintifPs concubine for some time after the deed, plaintiff could not succeed. 


A yerst v. Jenkins, 16 Eq. 27 ; Deivanayaga Padayachi v, Muthu Reddi, J. L, R. 


44 M. 329 followed. Dasi Muthukannu v. Shanmugavelu Pillai, I. L, R. 


28 M. 413 distinguished. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Kistna at Ellore in A. S. No. 374 of 
1920, preferred against the decree of the Court of the Addi- 
tional District Munsif of Tanuku in O. S. No. 92 of 1919 
(O. S. No. 148 of 1919 on the file of the Principal District 
Munsif of Tanuku). i 


V Ramadoss and V. Krishna Mohan for appellant. 


A. Venkatarayaliah and L. Venkæħanarasiah for res- 
pondents. 


The Court delivered the following 


JUDGMENT :— In this case the plaintiff sues to recover 
certain items of property which he conveyed to the 1st defend- 
ant under Ex. I. The finding of the lower Courts is that 
though a consideration of Rs. 800 is recited in it and it pur- 
ports to be a sale for that consideration, the transaction was 
really one by which the plaintiff made a gift of the property to 
the rst defendant for the past co-habitation and for future co- 
habitation with her which she promised. The plaintiff is the 
appellant before me and the contesting defendant is a trans- 
feree for value from the 1st defendant. The’ first Court 


*S A No. 1058 of 1921. 1jth March, 1924. 
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decrecd the suit in favour of the plaintiff holding that the sale 
to the 1st defendant by the plaintiff was an invalid transaction 
as the consideration was an immoral and illegal onc and that 
the 2nd defendant was a transferce for value, but with notice 
and was thus not a bona fide purchaser. On appeal the Sub- 
ordinate Judge, though he agreed in the first finding that the 
consideration for the sale was past and future co-habitation 
of the woman with the plaintiff, he held that it was not shown 
that the 2nd defendant was not a bona fide purchaser and 
hence he dismissed the suit against him. In Second Appeal 
it is contended before me thatein deciding the second point the 
Subordinate Judge has laid the burden of proof wrongly on 
the plaintiff and that the 2nd defendant should have been 
called upon to prove that he was a bona fide purchaser. But 
before considering this question it is necessary to decide what 
plaintiff's rights are on the finding that the sale deed Ex. | 
was for past and future co-habitation. The sale no doubt is 
invalid, but it is a different question whether any relief should 
be given to the plaintiff in the circumstances of the case even 
as against the 1st defendant. There can be no doubt that if 
the principles laid down in Ayerst v. Jenkins (1) applies, the 
plaintiff cannot set aside this transaction as he was a party to it. 
The principle of that case was given effect to in a very similar 
case in Detvanayaya Padayachi v. Muthu Reddi (2), where it 
is laid down that it is a well-established rule of equity that a 
person who has transferred a property to another for an illegal 
or immoral purpose cannot get it annulled if the intended pur- 
pose has been carried out. There can be no doubt that, in the 
case before me, the purpose has been carried out as part of the 
consideration was for past co-habitation and the woman con- 
tinued as a concubine of the plaintiff for at least six or seven 
months after the sale deed was executed. On the other side 
my attention has been drawn to the ruling in Dasi Muthukannu 
v. Shanmugavelu Pillai (3) where it was laid down that the 
plaintiff there who was a young and inexperienced man and 
assigned to the defendant, a dancing girl, a mortgage for 
Rs. 1,500 the consideration stated in the deed being payment 
in cash and jewels to the plaintiff and the discharge by the 
defendant of debts due by the plaintiff was entitled to have 
the assignment set aside on the ground that no consideration 
1 (1873) L R 16‘Eq 27. 2. (1920) IL R 44 M 329. 
3. (1905) I L R 28 M 433. 
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really passed as recited therein but that the real consideraticn 
was the future continuance of immoral relations between him- 
self and the sister of the defendant. The attention of their 
Lordships was drawn to the casein Ayerst v. Jenkins (1), 
but their Lordships were of opinion that the case related only 
to gifts of property and that the principles laid down by Lord 
Selborne in it would not apply to cases of sales and assignments 
like the one they were dealing with. They were in that case 
able to hold that the transaction was not a gift but a sale. Whe- 
ther that is right or wrong I need not pause to consider and I 
need not also consider whether their Lordships’ ruling that 
the case in Ayersa v. Jenkins (1) should be confined to cases 
of gifts alone and would not apply to cases of sales and other 
transfers, should be followed or not, for, I think that the 
present case is distinguishable from that case. Here it is 
perfectly clear that the transaction between the plaintiff and 
the 1st defendant was in reality a gift and nothing else. Ac- 
cording to the plaintiff the transfer was without any considera- 
tion whatsoever and the recital of consideration in the docu- 
ment was a false recital. In fact, this case was that he made 


‘over the property to the 1st defendant solely in consideration 


of her past co-habitation and future co-habitation with him 
and that it was not intended that he should receive any other 
consideration for the transfer. It follows therefore that even 
the way in which Dasi Muthukannu v. Shanmugavelu Pillat (3) 
distinguishes the case of Ayerst v. Jenkins (1) is correct, this 
case fails. The principles recognised in Ayerst v. Jenkins (1) 
are followed in the case of Detvanayaga Padayachi v. Muthu 
Reddi (2). In Dasi Muthukannu v. Shanmugavelu Pillai (3) 
it must also be noted that their Lordships do not express a con- 


'fident opinion but say at page 419 “ Even if this conclusion 


Tthat is, the case of Ayerst v Jenkins (1) Jis confined to cases of 
gifts were not right, it must be held that the case of the plaintiff 
is hardly one in which he can be said to be in pari delicto. ” 
They were able to arrive at that conclusion on a consideration 
of the fact that the plaintiff in that case was a youth of about 
20 years of age and that the assignment was brought about by 
the influence of persons acting in complicity with the defendant 
and her sister who led the plaintiff into evil ways. ‘There 


is no stich evidence in this case. The plaintiff is a man of 


1. (1873) LR 16 Eq 27. 2. (1920) I L R 44 M 329. 
3. (1905) ILR28M 413. 
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about 30 or 31 and on the facts here it cannot be said in any 
way that he was not im pari delicto with ‘the 1st defendant in 
this transaction. That being so his case even as against the 
1st defendant should have failed. It is not necessary there- 
fore to consider whether if the plaintiff was entitled to succeed 
against the 1st defendant he could succeed against the 2nd 
defendant. The question whether the 2nd defendant was a 
purchaser for value without notice ‘does not really arise. 


The Second Appeal is dismissed with the costs of the 
2nd defendant. 


Bebe y © SeconddA ppeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE ODGERs. 


Kuppammal Petitioner* (Petitioner) 
v. 
Muniappa Chetti and others Respondents (Counter- 


petitioner and nil). 


Guatdians and Wards Act, S. 43 (1)—Scope of—Court if can pass order 
agninst stranger—De facto guardian—Order agatnst—Validity of. 


Under S.°43 (1), Guardians and Wards Act, it is only the conduct or pro- 
ceedings of any guardian appointed or declared by Court which can be called 
in question, Where the minor was in the custody of a certain person, and 
thereafter a Court guardian was appointed, the Court has no jurisdiction to 
call upon the former to deliver up jewels of the minor under S. 43 of the Act. 
Wallace Sitha Bai v. Wallace Radha Bai, 36 M L J 189 distinguished ; Komma 
Somakka v. Kovidala Pedda Ramiah, 10 M L T 483 followed. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to re- 
vise the order of the District Court of Coimbatore in I. A. 
No. 341 of 1922 in J. A. No. 189 of 1922 in O. P. No. 91 
of 1919. 

A. Vasudeva Menon for petitioner. 

V Narasimha Aiyangar for respondents. 


The Court delivered the following 


JUDGMENT :__In this case the minor’s guardian was the 
mother, the present petitioner, appointed on 29th November, 
1919. Some time before that the minor lived with 2nd res- 
pondent, her uncle, presumably against the wishes of the 


"CR P No, 876 of 1922, 24th April, 1924, 
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mother. The girl was returned to the mother on 18th Decem- 


ber 1919 and the present application is by the mother for 


the return of two jewels said to have been on the person of 
the minor when she went to 2nd respondent. The mother's 
attitude is a peculiar one. She denies having put in any such 
application and now says the District Judge has acted without 
jurisdiction. I think he has. The mother is no doubt a per- 
son interested in the minor under S. 43 (1) of the Guardians 
and Wards Act but it is only the conduct or proceedings of any 
guardian appointed or declared by Court which can be called 
in question. The 2nd resportdent has ceased at the end of 
1919 to be even a de facto guardian and was not such at the 
date of the application by the mother in 1922. The case 
therefore in Wallace Sitha Bai v. Wallace Radha Bai (1) hes 


no application. 


The learned District Judge has proceeded on the powers 
conferred by S. 43 of the Act. But as pointed out in Komma 
Somakka v. Kovidala Pedda Ramiah (2) the Act does not 
profess to give the District Court any power or authority over 
persons other than the guardian of the minor except in certain 
insfances which do not apply here. I therefore think in the 
circumstances of this case the District Judge acted without 
jurisdiction and he had no right to call upon 2nd respondent 
to deliver up the jewels under S. 43 of the Guardians and 
Wards Act. I think interference is called for and I allow 
the Civil Revision Petition and set aside the order of the Dis- 
trict Judge with costs. 

Toy. ee ees Petition allowed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 


Ramanuja Naidu and others Petitioners* (Plaintiffs 1 to 
3,5 and C) 


Muthu K. R. V. Alagappa Chettiar 
and another Respondents (Defendants 
and 4th plaintiff). 
Court Fees Act, Sch. IL, Art. 17 (i1t)—Scheme suit—Prayer for temporary 
mandatdry injunction to compel defendant to deposit amount in Court—Ad 
valorem Court-fee if payable thereon. 


*C RP No. 134 of 1924. 28th July, 1924. 
x. (1918) 36 ML J 189, 2, (1911) ro M L T 483. 
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Where in a suit under S. 92, Civil Pıocedure Code, the plaintiff claims 
among other reliefs a temporary mandatory injunction to compel the defendant 
to deposit in Court immediately a sum of Rs. 1,24,000 due from him to the trust, 
it is in effect only a prayer for an account falling clearly within the express 
words of S. 92. The character of the suit is not altered and a Court-fee of 
Rs, 50 as fixed in Sch. II, Art. 17 (iti) of the Court Fees Act is sufficient. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order, dated 7th January, 1824, of the Court of the First 
Additional Subordinate Judge of Madura in O. S. No. 10 of 
1923 (O. S. No. 198 of 192%o0n the file of the Court of the 
Subordinate Judge, Madura). 


C. S. Venkatachariar for petitioners. 


C. F Anantakrishna Aiyar, P. S. Narayanaswami Aiyar 
and D. Ramaswami Aiyangar for respondents. 


The Court delivered the following 


JUDGMENT :—The learned Subordinate Judge has held 
that a Court-fee of Rs. 2,200 odd is payable on the plaint, and 
the plaintiff files this Civil Revision Petition attacking the cor- 
rectness of the order. The suit has been instituted under 
S. 92 of the Civil Procedure Code in respect of Kudal Alagar 
and Madhanagopalaswami Devasthanams at Madura. The 
plaint contains a prayer for various reliefs, such as the removal 
of the defendant from trusteeship, the appointment of a new 
trustee, the settling of a scheme, etc. In addition, the plaintifts 
ask for the issue of “ a temporary mandatory injunction” ‘o 
compel the defendant to deposit in Court immediately a sum ot 
Rs. 1,24,000 which the plaintiffs claim is due from the defend- 
ant to the Devasthanams. ‘The Subordinate Judge has held 


that a Court-fee is payable on this sum to which the relief 
mentioned relates. 


The only question to be decided is Is this a suit that 
falls under S. 92, Civil Procedure Code ? Under Art. 17 of 
Schedule II to the Court Fees Acct, if a suit is brought under 
S. 92, the fee payable upon the plaint is a sum of Rs. 50. A 
suit to obtain a decree directing accounts and enquiries comes 
clearly within the express words of section 92. The Subordi- 
nate Judge has committed a slight error in saying that there is 
a prayer for the issue of a mandatory injunction. As I observed 
the words used are “ a temporary mandatory injunction.” Jn 
any event, the suit is, in my opinion, substantially one under 
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S. 92 ; for, all that the plaintiffs in effect ask is, that an account 
shoyld be taken and that the defendant should be ordered to 
pay such amount as might be found due from him on such an 
account being taken. The sum mentioned in the plaint is merely 
an estimate and plaintiffs’ valuation of the relief cannot alter 
the character of the suit- The Court-fee paid therefore, 
namely, Rs. 50 is the proper fee and I set aside the order of 
the lower Court and allow the Civil Revision Petition with 
costs. 


T. S. V. Petition allowed. 


IN THE HiGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice WALLACE AND MR. JUSTICE 
MADHAVAN Nair. 


The Public Prosecutor A ppellant* in both 
v, 
Katta Prakasam Accused in C. C. No. 20 of 1922. 


Penal Code, S. 182—A pplication for transfer of criminal case—A ffiidacit by 
third party handed over to pleader and filed by him in Court—If amounts to 
information to public servant. 


In support of an application to transfer a criminal case, a third swore to 
an affidavit containing allegations which were subsequently found to be false 
and handed it over to the pleader of the complainant-applicant, who filed it in 
Court. The deponent was prosecuted therefor under S. 182, Indian Penal Code. 
Held, the affidavit having been given to the complainant’s pleader on his behalf 
and as it was open to the complainant to instruct his pleader not to file the same, 
there is no information given to a public servant within the meaning of S. 182 
Qucen-Empress v. Santaram (Ratanlal’s unreported Criminal cases of the Bombay 
High Court, page 315) followed. 


Appeals under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Sessions Judge of Kistna at Masulipatam in Cr. Appeals 
Nos. 37 and 38 of 1923 on his file (C. C. Nos. 20 and 21 of 


1922 respectively on the file of the Court of the First Class 
Magistrate of Gudivada). 


V. L. Ethira; for appellant. 
V. Ramadoss and K. Subba Rao for accused. 








"Cr, Apperls Nos, 1107 and 1108 of 1923, 4th August, 1924, 
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The Judgment of the Court was delivered by 

MADHAVAN Narr, J. These are two appeals hy the 
Crown against the acquittal by the Sessions Judge of Kistna of 
Katta Prakasam, accused in C. C. No. 20 of 1922, and 
Annamraju, accused in C. C. No. 21 of 1922, of an offence un- 
der S. 182, Indian Penal Code. 


One Gangamma, complainant in a case pending before the 
First Class Bench Magistrate of Masulipatam, applied before 
the District Magistrate for a transfer of the case. This appli- 
cation was supported by two afhdavits presented by the com- 
plainant’s pleader, onc by Katta Prakasam, the son of the com- 
plainant, and the other by Annamraju, a stranger, which con- 
tained certain allegations against the President of the Bench 
of Magistrates which were on subsequent enquiry found to be 
false. The transfer application was rejected and the two ac- 
cused were charged before the Sub-divisional 1st Class Magis- 
trate, Gudivada, with having committed offences 
under S. 182, Indian Penal Code. The Sub-divisional 
Magistrate on going into the evidence found that the ac- 
cused in the two cases gave false information to a public servant 
within the meaning of S. 182, Indian Penal Code, and sentenced 
each of them to a fine of Rs. 100 or six weeks’ rigorous impri- 
sonment. On appeal the learned Sessions Judge found that 
the allegations were false, but set aside the convictions and 
acquitted the accused. 

In our opinion, the orders of the learned Sessions Judge 
acquitting the accused are right though not for the reasons 
given by him. In Emperor v. Matan (1), the decision followed 
by the Sessions Judge, it was pointed out that statements made 
by an accused person being privileged cannot be considered to 
be “information” given to a public servant and, consequently, 
it was there held that an accused, who in support of his appli- 
cation for the transfer of the case against him to some other 
Magistrate makes unfounded and defamatory allegations 
against the trying Magistrate, cannot be convicted in respect of 
the allegations under S. 182, Indian Penal Code. That decision 
is obviously inapplicable to the present cases inasmuch as the 
statements in the afhdavits were made by persons who were 
not accused in the case at the time when they made the state- 
ments. The word “information” is not defined in the Indian 
Penal Code or in the Criminal Procedure Code. 


I. (1910) IL R 33 A 163. 


The Public 
Prosecutor 


v 
Katta 
Prakasam. 
Madhavan 

Nair, J. 


The Public 
Prosecutor 
y. 
Katta 
Prakasam, 


Madhavan 
Nair, J. 
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Assuming that the statements in question amount 
to “ information,” it seems to us that it cannot be held that it 
was the accused who gave the information to the public servant 
within the meaning of S. 182, Indian Penal Code. The point 
for decision is not quite free from difficulty. In Queen-Em- 
press v. Santaram (2), it is stated that “the accus- 
ed, a liquor shopman at India, reported to his master that the 
Abkari Inspector had asked him for money and had watered 
some liquor in the shop with a view to getting him into trouble. 
The master as intended by the shopman reported the matter 
to the Collector, who after causing enquiry to be made gave the 
Abkari Inspector permission under S. 195 (a), Criminal Pro- 
cedure Code, to prosecute the shopman under S. 182, Indian 
Penal Code, in order to clear his own character.” It was held by 
the Bombay High Court, on a reference made by the District 
Magistrate that the accused was not guilty of an offence against 
S. 182, Indian Penal Code, i. e., of giving false information to 
a public servant with intent to cause injury, inasmuch as his 
master to whom he gave certain information alleged to be false 
Was not a public servant. 

In the two appeals before us it is not quite clear as into 
whose hands the affidavits were given by the-accused ; but a 
perusal of the evidence would show that these affidavits must be 
considered to have been given to the complainant’s pleader on 
her behalf. It was open to the complainant, Gangamma, to 
instruct the pleader not to file these affidavits if she liked. Fol- 
lowing the Bombay decision above quoted, we hold that in- 
formation was not given by these accused to a public servant in 
these appeals within the meaning of S. 182, Indian Penal Code. 

In Criminal Appeal No. 1107 of 1923 in which the ac- 
cused,is Gangamma’s son, Katta Prakasam, it was argued by 
Mr. Ethiraj for the Public Prosecutor that, since the statements 
were made by her son to the pleader on her behalf, it must be 
considered that he himself made those statements in the Court 
when the affidavit was filed. But it must be remembered that 
the pleader is not the agent of her son but represents his 
mother: no distinction could, therefore, be made between the 
case of the son, viz., Katta Prakasam, and that of the stranger. 

We dismiss both the appeals. 

oe V: Appeals dismissed. 





2. Ratan Lal’s unreported Criminal Cases of the Bombay High Court, 


page 315. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—— MR. JUSTICE RAMESAM. 


Turka Hussain Saib and others Accused* in C. C. 
No. 137 of 1924 on the file of 
the Court of the Stationary Sub- 
Magistrate of Pattikonda. 


Criminal Procedure Code, S. 421—Crjminal appeal—Hearing of, at time 
of presentation of appeal—Legality—Posting for hearing under S. 421—Lapse 
of reasonable time—Original recards of Court below containing depositions— 
Necessity—Legal Practitioner—Miscondugt—Practitioner who drafted memo. of 
appeal—Failure to argue appeal at time of presentation of appeal. 

A criminal appeal ought not to be heard at the time of the presentation of 
the papers, even for the purpose of dismissal under S. 421, Criminal Procedure 
Code. The posting for the purpose of hearing under S. 421 must be a special 
posting after a reasonable time—not less than a week. If questions of fact 
are argued in the appeal, the appeal ought not to be disposed of _even under 
S. 421 without sending for the original records of the Court below containing 


the depositions. 
A pleader who has looked into the papers of a case for the purpose of 


drafting grounds of appeal is not guilty of professional misconduct merely be- 
cause he is not prepared to argue the appeal at the time of presentation of the 


appeal papers. 

Case referred for the orders of the High Court under 
S. 438 of the Criminal Procedure Code by the Sessions Judge, 
Kurnool Division, in his letter, dated 25th July, 1924 (Dis. 
No. 183 of 26th July, 1924). 


The Court made the following 


ORDER :— I entirely agree with the remarks of the Ses- 
sions Judge in his letter of reference. The decisions mention- 
ed by him, viz., Ramtohal v. Emperor(1) and Rangacharlu v. 
Emperor (2) both lay down that a criminal appeal should not 
be heard at the time of the presentation of the papers, even for 
the purpose of dismissal under S. 421. 


The posting for the purpose of hearing under S. 421 must 
be a special posting after a reasonable time—not less than a 
week. Ramtohal v. Emperor (1). This is the practice in 
the High Court and ought to be the practice in 
the mofussil wherever it is not. 


“Cr R C No. 520 of 1923. 
(Case Referred No. 58 of 1924). sth August, 1924. 
I. (1909) I L R 36 C 385. 2. (1905) IL R29 M 236. 


Hussain 
Saib, 
In re. 


Hussain 
Sab, 
inre. 


Venkiah, 


In re. 
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I may also point out that the view of the learned Sub- 
divisional Magistrate, viz., that a pleader who has looked into 
the papers of a case for the purpose of drafting grounds of 
appeal is guilty of professional misconduct if he is not prepared 
to argue the appeal at the timc of presentation of the appeal 
papers 1s not correct. 


It is well known that a memorandum of. appeal containing 
all possible grounds (some of which may be ultimately untena- 
ble) can be drafted byamere perusal of the judgment 
and without the use of the depositions, whereas, for arguing 
the questions of fact, the depositions have to be carefully 
studied. 


In Rangacharlu v. Emperor (2) it is pointed out that, if 
questions of fact are argued in the appeal, the appeal ought not 
to be disposed of even under S. 421, without sending for the 
original records of the Court below containing the depositions. 
I agree with this. 


The result is, the dismissal of the appeal by the Sub-divi- 
sional Magistrate is set aside and the appeal is remanded to 
him for rehearing and disposal according to law. 


A. oe V. Appeal remanded. 


In THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 
Pulipati Venkiah Petitioner* (Accused). 


Penal Code, S. 161—Essentials of offence—Karnam receiving bribe from 
villager for getting darkhast land—Official act—If an offence. 


In a charge under S. 161, Penal Code, it must be shown that the accused 
took the bribe as a motive for doing an official act. Where the charge against a 
Karnam was that he received a bribe from a villager on the understanding that he 
would get him some darkhast land, it does not constitute an offence under S. 161, 
Indian Penal Code, as getting das&/ast is not the official act of a Kap sam. 


There is a nice distinction between what is criminal and what is depart- 
mentally reprehensible and a public servant can only be punished under the 
Penal Code when his act fulfils all the conditions of an offence as therein 
defined. 


- Cr. R. C. No. x of 1924. 


(Cr. R. P. No. 1 of 1924.) sth August, 1924. 
2. (1905) IL R 29 M 236. 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Sessions Court of Guntur in Cr. Appeal No. 75 of 
1923 preferred against the judgment of the Court of the Sub- 
divisional Magistrate of Guntur in C. C. No. 121 of 1923. 


Dr. S. Swaminathan for petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER :__The petitioner kas been sentenced to six months’ 
rigorous imprisonment and a fine of Rs. 100 for “ receiving a 
bribe of Rs. 20 from a villager on the understanding that he 
would get him some land on darkhast in his capacity as Karnam, 


an offence punishable under S. 161, Indian Penal Code (vide 
' Charge’).” 


The villager (prosecution Ist witness) says that he gave 
the Karnam Rs. 20 as he promised that he would get Govern- 
ment land for him. He got the land but only half as much 
as he expected. ‘The learned Sessions Judge takes the com- 
plaint to be that the Karnam was given the bribe in the hope 
that he would recommend the grant of land. He managed 
to convince the parties that the land was as good as got, and so 


the charge is proved that the Karnam promised to get the land 
for the villager. 


It is difficult to say from all this exactly what the Karnam 
is supposed to have done. Ina charge under S. 161, Indian 
Penal Code, it must be shown that the accused took the bribe 
as a motive for doing an official act. But getting darkhasts is 
not the official act of a Karnam. He may have cheated the 
villager into thinking that he was the official who granted 
darkhasts ; but that does not come out clearly from the evi- 
dence, and the Sessions Judge seems to be right in holding that 
only his recommendation was bought. 


But even if the charge had run that in his capacity of Kar- 
nam he would recommend the darkhast, that still would not be 
an official act. He might have been charged perhaps with offer- 
ing to influence the Tahsildar or some higher official, but it is 
not clear on the facts that he ever did so offer. Anyhow a 
charge that a Karnam took a bribe as a reward for doing the 
official act of granting darkhasts in the capacity of Karnam 


Venkiab, 
In re. 


Venkiah, 
Inre. 
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v, 
Krishna- 


664 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVII. 


cannot stand, and this proposition is not controverted on be- 
half,of the Crown. It was not made clear to the petitioner 
what criminal offence he had committed and the conviction must 
be quashed. There is a nice distinction between what ts crimi- 
nal and what is departmentally reprehensible and this distinc- 
tion must be carefully borne in mind. A public servant can 
only be punished under the Penal Code when his act fulfils all 
the conditions of an offence as therein defined. 


I allow this petition and reverse the sentence. The 
fine to be refunded. The petitioner’ s bail is released. 


T.S. V. Pasian allowed : Sentence reversed. 


In THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice MADHAVAN Nair. 


Kumaragurudasa Swamigal Petitioner* 
v. 
Krishnaswami Mudaliar and 
others Respondents (Accused 1 to 5). 


Penal Code, Ss. 499, 500—Religious controversy—Persomal character or tes- 
pectability not assailed—Violent language—Defamation. 


In reply to a book written by the complainant attacking Vaishnavism and 
its founders, the accused retorted by a similar publication and both books 
dealt with highly controversial religious matters Very violent language was 
used in the latter about the complainant. Held, it did not amount to defama- 
tion, as the personal character or respectability of the complainant was not 
in any way assailed. 

Petition under S. 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the order of discharge, 
dated roth November, 1922, andthe order of acquittal, 
dated rgth March, 1922 of the Court of the Chief Presidency 
Magistrate of Egmore in C. C. No. 11471 of 1922. 


The following are the material facts :— 


“ The petitioner, a Saiva ascetic and religious teacher, 
wrote and published a controversial work called Saiva Samaya 
Sarabham in which he attacked Vaishnavism, its founders, his 
chief disciples and their practices. In reply to this attack the rst 
respondent wrote and published Parabrahma Tatva Vilakkam 








*Cr R C No. 551 of 1923 
(Cr R P No. 439 of 1923), 22nd August, 1924, 
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in which he refuted seriatim the main theses dealt with in the 
other book and therein used language which the petitioner al- 
leged to amount to a defamation of himself personally. The 
following portions of the judgment of the Chief Presidency 
Magistrate (L. A. Cammiade, Esq.) bring out the material 
facts 1 

The drift of these various passages may be summed up 
as follows :— 

The writer of the Saiwa Samaya Sarabham has bolstered his attacks on 
Vaishnavism by repeated misquotations and misinterpretations of the sacred 
texts. He has also omitted in his quotgtions portions of texts that tell against 
him and he has thereby falsified their meaning. He is either ignorant or an 
unscrupulous person to have done such a thing. He also misunderstands 
texts and makes absurd arguments. He does not even understand his own reli- 
gion properly, and yet he poses as a great controversialist. The nonsense he 
has written and the expressions he has used when talking of holy persons shows 
him to be a vain glorious fool of a vulgar and abusive turn of mind. Heisa 
wandering impostor and an atheistic.reviler. In his hatred for Vishnu he is 
like Hiranya, Ravana, Duryodhana and other notorious evil-doers. He has the 
temperament of an Asura and has even something of the Rakshasas and of the 


Paisachas in his nature. In his doctrines he is a Pashanda. His destination is 
hell. 


The main charge, and in my opinion also the most serious, here levelled 
against the character of the complainant 1s that of controversial dishonesty. This 
charge occurs in one form or another in dbout thirteen out of twenty passages 
already referred to. 


The accused plead that these charges aie protected by the sixth excep- 
tion to S. 500 of the Indian Penal Code. 


As a typical example of this item of the attacks that have been made 
by the accused on the character of the complainant, the prosecution selected the 
passage on page 33 of the rst accused’s book, lines 6—13. ‘The full translation 
of this passage is as follows. “Is this man Kumaraguru Dasan to swallow up 
the Mandalas mentioned in the Srut: commencing from Ether up to Aksharam as 
well as all the deities ? Why has he lost sight of them ? Did he omit them from 
ignorance (literally blindness) ? Or is it that without understanding the Sruti 
and knowing only from others the small portion of it which commences from 
Parvati and which ends with Ether, he hag nevertheless ventured to come for- 
ward to utter falsehoods at randon believing that no one knows the Sruti better 
than himself ? ” 


In this passage the accused has taken as he is entitled to do, strong ex- 
ceptions to the complainant having omitted from his quotation a portion of a Sruti 
which in the accused’s opinion are of vital importance to the matter in contro- 
versy, namely, whether Siva or Vishnu is the dominant deity. The falsehoods 
referred to by the accused are the statements made by the complainant deroga- 
tory to the pre-eminence ot Vishnu as a God. In a controversy of this character 
the doctrines held false on the one side are held true by the other. Therefore 
the word “falsehood” as used in this passage is not, in my opinion, defamatory. 


R.__84 
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A more polite expression might have been used. But the complainant having 
himself indulged in vituperative language when attacking Vaishnavites cannot 
very*well complain that he has been answered in similar language. 


The other passages in which the complainant's controversial methods 
are attacked ‘are of a similar character. In each case the accused gives his 
reasons for holding that the complainant has misconstructed or misused the texts 
on which he relies and then proceeds to make uncomplimentary remarks about 
the complainant. Milder words might have been: used by the accused, but the 
words he uses amount to nothing more than a flat contradiction of the complai- 
nant’s affirmation coupled with an exfression of opinion on the complainants cha- 
racter and mentality as revealed by the complainant’s polemical methods. Given 


the circumstances of this case, I do not consider the expressions defamatory. 
s 


The next most serious attack on the complainant’s character is that he 
is a vain glorious fool of a vulgar and abusive turn of mind. 


The complainant has unfortunately for himself indulged in his Saiva 
Samaya Sarabham in plentiful abuse of all that is sacred to Vaishnavites. The 
abuse is at times very vulgar. The charge of vain gloriousness is defended 
by the accused on the ground that the complainant has in several passages of 
his book revealed a very good opinion of himself notably where he has tried to 
make out that Krishna preached the Gita believing that he was a Siva. The 
accusation of foolishness does not merit serious consideration all Saivite doctrines 
are foolish as in the estimation of the accused as all Vaishnavite doctrines are 
foolishness to the complainant. 


Then comes the allegations that the complainant is a wandering im- 
postor and an atheistic reviler. 


The complainant is, as has been said at the beginning, a Saiva ascetic. 
The term “ wanderer” has reference merely to the fact that he has given up all 
earthly ties. The term as applied to the complainant is disparaging and was 
intended to be incomplimentary. But no one will on account of the use of this 
word by the accused think any the less of the complainant. 


Similarly the term “impostor” (droghi) read in the context signifies 
nothing more than that under a show of deep Jearning the complainant has been 
promulgating Saiva doctrines which in accused’s opinion are highly pernicious 
and that with the same show'of learning he has cast aspersions on holy Vaishna- 
vite doctrines. The term “droghi” is moreover one which the complainant has 
on page 71 of his book applied to Vaishnavite teachers. The reasons which 
justified the complainant to apply such an expression to men revered by 
Vaishnavites would equally justify the application of a similar term by Vaishna- 
vites to the complainant. 


The term “atheist” has been used after considerable hesitation to inter- 
pret the word “ Pashanda ” which has been used by the accused. “Heterodox”’ may 
perhaps be the more correct word. In defence of the application of this word 
to the complainant, the accused points out that in the Saiva Samaya Sarabham 
the complainant has made use of exactly the same expression in referring to 
Vaishnavites, sauce for the goose is sauce for the gander. 


The comparison of the complainant to Hiranya, Rayana, Duryodhana 
and the like is expressly limited by the accysed to the fact that they, like the 
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complainant, evinced a dislike for Vishnu. Similarly, the complainant has been Pepe 


classed among the Asuras, Rakshasas and Paisachas merely because of his reli- Swunigal 
gious views. And it is also because of these views that it is said that the com- o, 
plainant will ultimately go to hell. And these are very unseemly and violent gory 
expressions of sectarian views; but they are not defamatory. Mudallar. 
On the whole, therefore, I do not consider that the complainant has been 

defamed by the publication of the Parabrahma Tatva Vilakkam, the work of 
the first accused. 

He therefore acquitted the accused, and the petitioner 
applied to the High Court in revision. 


V L. Ethiraj and V Viswanadha Sastri for petitioner. 
® 
F. S. Vaz for respondents. 


The Court made the following 


ORDER :— This is an application to revise an order of ac- 
quittal passed by the Presidency Magistrate. A book was 
written by the 1st accused as a reply to a book written by the 
complainant. Both the books deal with highly controversial 
religious matters. [n expressing his opinion, the rst accused 
has no doubt used very violent expressions, but taking them 
along with the context in which they appear, I agree with the 
Magistrate that they cannot be considered defamatory. I do 
not think that the personal character or respectability of the 
complainant is in any way assailed by the use of the expressions 
complained of. I dismiss this application. 


KSN A pplication dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice RAMESAM AND MR. JUSTICE 
REILLY. 
Kattamanchi Krishna Reddi A ppellant* (and 
defendant) 
v. 
Thota Ramakrishnayya Chetty alias 
Ramakrishnan, by his agent Gangojamma, 
amended as per order of the High 
Court, dated 31st August, 1923 Respondent (PIf.). 
Madras Regulation X of 1831, S. 2—Sale of minor’s estate—‘ Regular course Se 


of inkeritamce”—Meaning of—If excludes survivorshitp—Madras Revenue v, 


Recovery Act (II of 1864), S. 63—Effect of—Unregistered landholder. Rama- 
krishnayya 


*Appeal No. 140 of 1923 arst August, 1924. Chetty. 
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Ramesam, J. 
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S. 2 of Madras Regulation X of 1831 is wide enough to cover property 
belonging to a joint Hindu family and devolving on a minor by the operation 
of the law of survivorship. Regulation X of 1831 applies to all minor owners 
of property, whether registered or not. S. 63 of Madras Act II of 1864 does 
not limit the application of the Regulation to the case of registered owners of 
property who are minors Swaminadha Aiya: v. Govindaswami Padayachi, 
I. L. R. 41 M. 733 referred to. 


Appeal against the decree of the District Court of 
Cudappah in O. S. No. 30 of 1922. 


A. Krishnaswami Aiyar for appellant. 
$. T Srinivasagopalachars for respondent. 
The Court delivered the following 


JUDGMENTS :__Ramesam, J. :— In this appeal, the 2nd 
defendant ıs the appellant and the plaintiff, the respondent. 
The suit was filed to declare the sale of the Shrotriem village 
of Vasudevapuram in May, 1911, for arrears of revenue, void 
on the ground that it was made during plaintif’ s minority and 
therefore opposed to Regulation X of 1831. 


The plaintif alleged that the village originally belonged 
to the plaintifi’s family as joint family property and that it 
fell to plaintiff's father’s share in a partition. | When the 
tather died in 1905, the plaintif became sole: owner. ‘The 
ond defendant admitted that the village belonged to the joint 
family consisting of plaintiffs father and others but denied 
the partition and that the plaintitf became the sole owner in 
1905. The first issue was framed with reference to this plea. 


In appeal, he wishes to argue that the property did not 
belong exclusively to plaintiff's family. According to his pre- 
sent suggestion, the plaintifl’s family owned only 3|14ths share 
in the village and the appellant filed new documents to sub- 
stantiate his plea. Having regard to his admission in the written 
statement, we do not think this plea should be allowed to be 


raised at this stage. We say nothing on the merits of this 
plea. 


The partition must be found to be true as plaintiff’s first 
witness, whom we see no reason to disbelieve, proves it. 


The next point argued is that the sale is not void. The 
argument consists of two parts__(1) That Regulation X of 


1831 does not apply. (2) The operation of the Regulation 
is partly cut down by S. 63 of Act II of 1864. 
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Taking up the first point, the appellant’s contention is that 
S. 2 of the Regulation applies only to cases where the minor 
owner obtained the property by ‘ regular course of inheritance ’ 
and this does not include cases of survivorship in a joint 
family. In the present case, the village was not plaintiff's 
father’s self-acquisition. 


I think S. 2 itself throws some light on the words ‘ regular 


course of inheritance. The word ‘accession’ occurring at 
the end of the section seems to have been used in the same 
sense as ‘inheritance. This is not an unnatural use of the 


word [vide ‘ inherit, ’ ' inheritance ’ and ‘ inheritor ’ in Stroud’s 
Judicial Dictionarf and my judgment in Sivarama Atyar v. 
Gopalakrishna Chettiar (1) referring to Watkins v. 
Frederick (2).] 

The word ‘ inheritance’ occurs in Regulation 1V of 1822 
(preamble), Regulation V of 1804 (S. 3), and Regulation Il 
of 1802 (S.16) and itis difficult to hold in these instances 
that ‘ inheritance’ does not include ‘ the taking of property of 
survivorship.’ I think it is a fair inference that in S. 2 of 


Regulation X of 1831, the word is used in the same general 
sense. 


It is next contended that S. 63 of Act II of 1864 saves 
the operation of Regulation X of 1831 only in respect of minor 
landholders. In the present case, the village was not regis- 
tered in the name of plaintift’s father or plaintiff and the plain- 
tiff is not a minor landholder. But the words in the sentence 
are ‘minors and other disqualified landholders.’ The word 
‘minors ’ includes registered and unregistered owners and this 
may be the reason why the word ‘ other ’ ts used with reference 
to disqualified landholders. No doubt the results would have 
been the same even if the word ‘other’ is omitted; but the two 
parts of the phrase would have been overlapping. We have not 
got ‘ minor and other’ but ‘ minors’ and we do not see any rea- 
son to cut down the natural meaning of the words as they 
stand. It seems to me that the object of the words beginning 
with ` in respect of ° was to compendiously refer to the subject- 
matter of Regulations V of 1804 and X of 1831 so far as it 
was pertinent. 

In Swaminadha Iyer v. Govindaswami Padayachi (3) the 
Regulation was applied to a minor whose name was not regis- 
1. (1924) 47 M L J 337. 2 31 H LC 358. 

3. (1918) ILR 41 M 733 °34 ML J 536 (F B). 
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tered. It is true that the ground of the decision was that the 
Government ought to find out the correct heir of the deceased 
person and the responsible officer should enter his name in the 
proper register. | Whatever the ground may be, it must be con- 
ceded that the decree is inconsistent with the appellant’s con- 
tention based on S. 63 of the Revenue Recovery Act. In 
Sangapally Lakshmayya v. Intoory Bolla Reddy (4), it is not 
clear whether the 1st defendant’s name was registered or not. 
I am, therefore, of opinion that Regulation X of 1831 applies 
to all minor owners of property whether registered or not. 

The appeal fails and is disfnissed with costs. 

Reilly, J. -__I agree that the appeal must be dismissed. 
Plaintiff succeeded before the District Judge on the ground that 
the sale was held while he was a minor for arrears which ac- 
crued after his accession to the property and was therefore in 
contravention of Regulation X of 1831. For defendant 2, 
the transferee of the auction-purchaser, it 1s contended that 
after the enactment of the Madras Revenue Recovery 
Act, 1864, the special protection given to minors by Regula- 
tion X of 1831 was preserved only by S. 63 of the Act and that 
in that section the word “ minors ” includes only minor land- 
holders and plaintiff is not a landholder within the meaning of 
the Act, never having been registered as such. I agree with 
Mr. Srinivasagopalachari, who appears for plaintiff, that 
“ minors ” in the phrase “ minors and other disqualified land- 
holders ” in S. 63 cannot be treated as equivalent to “ minors 
and other disqualified landholders” so as to make the word 
“ minors ” mean “ minor landholders.” The effect of S. 63 
in my opinion is to leave the special rights conferred on minors 
by Regulation X of 1831, whether they are technically land- 
holders or not, unaffected by the Act. 


We have therefore to see whether plaintiff comes within 
the protection of Regulation X of 1863. Itis admitted that 
his right to the property in question is that of the last surviving 
member of the joint family of his father and himself. Can it 
be said within the words of the Regulation that the property 
` descended to him by the regular course of inheritance ”? 
Strictly those words are far from appropriate to property taken 
by survivorship, which has not really descended to plaintiff and 
to which he is not heir. But I agree with my learned brother 





4. (1902) ILR 26M 385:13 ML J 129. 
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that it is probable that in 1831, when the true incidents of sur- 
vivorship were less clearly recognised than now, those who 
enacted Regulation X of 1831 intended the words quoted to 
include property taken by survivorship by a minor who was the 
last surviving member of a joint-family. The property of 
such a minor would need protection no less than that of a 
minor who took as heir. Moreover, the use of the word 
‘accession ” at the end of the sentence points to something not 
confined strictly to inheritance by an heir being intended. I 
agree that the sale was in contravention of the Regulation and 
that the appeal must be dismi$sed with costs. 
A. V. V. A ppeal dismissed. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. CHARLES GORDON SPENCER, Officiating 
Chief Justice, AND Mr. JUSTICE SRINIVASA AIYANGAR. 


K. R. Swaminatha Aiyar and another Appts.* (Plfs.) 
V. 
A. Ramier and others Respts. (Defts.) 


Specific Relief Act, S. 42, Proviso—Consequential relief-——Sutt for declara- 
tion of plaintifs right as irusiees of a Hindu temple and for injunclion—Prayer 
for possession of temple and its properties tf necessary. 


A suit by plaintiffs for a declaration that they are lawful trustees of a 
Hindu temple and its endowments, for a direction that defendants who claimed 
to be trustees should be made to restore the office of trustee to them, and for 
an Injunction restraining the defendants from interfering with the exercise by 
the plaintiffs of their duties as trustees, does not offend against the proviso to 
S. 42 of the Specific Relief Act and the plaintiffs are not bound to sue for 
possession of the temple and its properties especially where the tenants of the 
properties are willing to pay the rents to whomsoever is the proper trustee. 


Kunj Behari v. Keshavlal Heralal, (1904) I L R 28 Bom 567 ; Ramadoss 
v. Hanumantha Rao, (1911) I L R 36 M 364 followed. 


Ratnasabapathı Pillai v. Ramaswami Atyar, I L R 33 M 452 distinguished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in Original Suit No. 33 of 1918. 

The Advocate-General and T S. Ramaswami Aiyar for 
appellants. 

T R. Ramachandra Aiyar, N. A. Krishna Aiyar and 
S. Panchapagesa Aiyar for respondents. 

L. R. Narayanaswami Aiyar for 1st respondent. 
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The Court delivered the following 


JUDGMENTS :__Officiating Chief Justice :_The plaintiffs 
brought this suit for a declaration that they and the 1st defend- 
ant were the lawfully appointed trustees of the temple of Sri 
Umamaheswaraswami in Thirumalam village of Mayavaram 
Taluk ; and they prayed for a direction that the defendants 2 
and 3 should be made to restore the office of trustee to them 
and for an injunction restraining them from interfering with 
the exercise by the plaintiffs and 1st defendant of their duttes 
as trustees. They valued the relief asked for at Rs. 5,500. 
The basis of their title was the order of the Devasthanam Com- 
mittee made in January, 1916, appointing the plaintiffs and 1st 
defendant as trustees. The 4th and 7th issues in the suit 
raised the question as to the Devasthanam Committee’s juris- 
diction and the rights of the plaintiffs derived from their order 
of appointment. 


The lower Court, without deciding these important issues, 
dismissed the suit as not maintainable on the ground that the 
plaintiffs did not ask for possession of the temple and its pro- 
perties, quoting the authority of Rathnasabapathi Pillai v. 
Ramaswami diyar (1). In my opinion, the Subordinate 
Judge should not have dismissed the suit upon this preliminary 
point without trying the other issues. In Kunj Behari v. 
Keshavlal Heralal (2), Sir Lawrence Jenkins, C. J., quotes 
S. 42 of the Specific Relief Act and points out that nothing is 
said about the dismissing of a suit in the proviso which is in 
these terms “Provided that no Court shall make any such 
declaration where the plaintiff, being able to seek further relicf 
than a mere declaration of title, omits to do so.” In the prc- 
sent litigation the plaintiff is asserting his right to an office of 
trust. He does not claim any proprietary interest in the tem- 
ple. As I pointed out in the order of reference in Rajagopala 
Naidu v. Ramasubramania Aiyar (3) it would be preposterous 
that a trustee, claiming only a right to administer a certain 
trust, should be compelled to sue for physical possession of all 
the trust properties against defendants who claim only a sim:- 
lar right of management and that he should be made to pay 
stamp duty calculated on the total value of the endowments of 
the trust, which were in that case valued at two lakhs of rupees. 


E _—————__ a 
pnan m aeee a e ea ae e e aaee aan a 


1. (1910) ILR 33 M 452 :20M L J 301. 3. (1923) 45 M L J 274 (F B). 
2. (1904) T L R28 B 567 at 571. 
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In the case of temples, owning very extensive and valuable 
lands, of which there are many in this Presidency, no one waquid 
undertake the duties of a public trustee if such a burden were 
placed on him before entering his office. In the present 
instance the plaintiffs, while claiming the restoration of the 
office to themselves and the 1st defendant, asserted in their 
plaint that the ownership of the temple was vested in the deity, 
that they had only a right of managing the temple affairs, and 
that the temple lands were in the possession of tenants who 
would attorn to whomsoever might be declared to be the law- 
ful trustees. The 1st defend&nt set up the right of the vil- 
lagers in contradistinction to the Devasthanam Committee’s 
right to manage this temple. The and and 3rd defendants 
denied the right of the Devasthanam Committee to interfere 
in the affairs of this temple, denied also that the ownership of 
the temple vested in the deity, and set up a right of adverse 
possession as against the Devasthanam Committee. The 
lower Court omitted to decide issue 5 which relates to the 
claim of the defendants that the Committee's right, if any, had 
been lost by adverse possession. ‘The maintainability of the 
suit must depend upon the allegations in the plaint, and these 
allegations have not been disproved by evidence. Rathnasa- 
bapathi Pillai v. Ramaswami Aiyar (x) relied on by the Sub- 
ordinate Judge was a suit against the Devasthanam Committee 
by a plaintiff claiming to be a trustee to recover damages for 
wrongful dismissal. In his plaint he mentioned that the de- 
fendants 8 and 9 had illegally taken possession of the temple 
lands and leased out the fishery in the tank and collected rent. 
The plaintiff in that case having, for reasons best known tc 
himself, combined two actions in one, namely one action against 
the Temple Committee for the restoration of his trustee’s office 
and for damages, and a second action for the recovery of the 
trust properties against persons who had wrongfully dispossess- 
ed him of such property, was bound to ask for the relief of pos- 
session of the temple properties to which he asserted a present 
right of possession. On the allegations in the plaint in that 
suit it may have been right to require the plaintiff to add a pray- 
er for possession of the lands and if he refused to do so, his 
suit might have been dismissed. But he was not bound to sue 
for possession of the lands before he was restored to office. If 
he had chosen to strike out from his plaint his statement as to 


1, (1910) IL R 33 M 452 :20 M L J 301, 
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the part played by defendants 8 and 9, he might have waited 
tilldhe was restored to his office of trustee, and he might then 
have brought a separate suit on behalf of the trust to recover 
the trust properties which had been wrongfully alienated. The 
facts of the present case closely resemble those in Ramadoss v. 
Hanumantha Rao (4). In that case also it was stated in the 
plaint that the temple properties were in the posses- 
sion of tenants who were ready to pay rent to whomso- 
ever held the office of Dharmakartha, and the learned Judges, 
adopting the reasoning of Sir Lawrence Jenkins in Kunj Beha- 
ri v. Keshavlal Heralal (2), héld that on the allegations in the 
plaint, which had not been traversed, the suit was maintainable 
and that the proviso to S. 42 of the Specific Relief Act was no 
bar to its maintainability. In my judgment, that case was 
rightly decided, although the difference between Rs. 10 and 
Rs. 2,600 in the plaintift’s valuation to the injunction does not 
really affect the question. I think that we should follow it, 
as it isin accordance with Kunj Behari v. Keshavlal Hera- 
lal (2) which correctly expounds the effect of the proviso to 
S. 42 of the Specific Relief Act. The question whether this 
temple is under the control of the Devasthanam Committee or 
belongs to the villagers will have to be decided, also whether 
the right of the Devasthanam Committee has been lost on ac- 
count of adverse possession by any of the defendants. Also 
it must be decided whether one or two trustees can act alone if 
the appointment was of three trustees and one does not accept 
the ofice. The appeal is allowed. The order dismissing the 
suit is set aside and the suit is remanded for trial on its merits. 
Costs of the appeal to be borne by the respondents (defend- 
ants 1 to 3). Costs in the lower Court to abide and follow 
the result of the suit. Appellants are entitled to refund of 
Court-fee on this appeal. 


Srinivasa Aiyangar, J. :_I agree with the judgment of 
my Lord the Chief Justice. The question with regard to 
the maintainability of the suit as framed was tried originally 
by the learned Subordinate Judge as a preliminary issue. For 
some reason not clear on the record, instead of coming to a 
decision on the issue, he called upon the parties to proceed 
with the trial of the suit adducing evidence and ultimately, 
after the whole hearing was over, dismissed the suit on the 





2 (1904) IL R 28 B 567. 4- (1911) ILR 36 M 364 : 21 M L J 952. 
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preliminary ground originally raised regarding the maintain- 
ability of the suit itself, holding that it was not maintainable. 

When the question is whether a suit as framed is main- 
tainable or not, what has to be looked to is the plaint and 
the plaint alone. Reading the plaint in this case, it is clear 
that it is both in form and in substance a suit for the recovery 
of an ofice. The case of Rathnasabapathi Pillai v. Rama- 
swami Aiyar (1) was relied upon by Mr. T. R. Ramachandra 
Aiyar, the learned Vakil for the respondents, as an authority 
for the position that all suits for an office are suits for a de- 
claration and that in all such guits, therefore, if the plaintiffs 
should be able to seek by way of further relief possession of 
the property relating to the office and omit to do so, the suit 
would not be maintainable. It is possible, and perhaps also 
easy, to frame a suit which is in substance one for an ofhce 
as a suit in form only for a declaratory decree and injunction. 
If in such cases any question should arise with regard to the 
frame of the action, it would necessarily follow that the suit 
may be looked upon merely as a suit for declaration, and all the 
rules applicable to declaratory suits would also be applicable 
thereto. But a suit for an office is a well-known form of 
action, and, from the earliest times all the Courts in this 
country, and their Lordships of the Judicial Committee, have 
frequently referred to such suits. 


In the explanation to S. 9, Civil Procedure Code, the 
legislature itself has referred to a suit for an office as contra- 
distinguished from a suit in respect of property. Suits for 
property so called are themselves really suits only for the 
establishment of certain rights over property. An office, 
though intangible, is something recognised by the law which 
attaches to the office certain rights and duties. In the case 
of Rathnasabapathi Pillai v. Ramaswami Atyar (1), it is clear 
not only that the action was in form for a declaratory decree 
but that the question whether, though in form the suit was 
for a declaration, it was not in substance a suit for an office 
does not appear to have been either argued or considered. 
The learned Judges took the form of the action as they found 
it and laid down the law as applicable thereto. Though the 
decision is undoubtedly an authority for the position that th: 
plaintiff in a declaratory suit should also ask for possession if 
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he is able to ask for such possession, it is scarcely an authority 
for the proposition contended for that, when in form a suit is 
for*an office, it ought to be deemed to be merely a suit for a 
declaration and dealt with accordingly. 


The real difficulty with regard to the whole question would 
appear to have arisen by certain observations of their Lord- 
ships in the case of Ramadoss v. Hanumantha Rao (4). 

The real ground of dẹcision, as I understand it, of 
Ramadoss v. Hanumantha Rao (4) is that when the suit is 
for an office, the plaintiff need not ask for possession of pro- 
perties relating to the office. ®° But their Lordships in their 
anxiety to distinguish the case before them from the case of 
Rathnasabapatht Pillai v. Ramaswami Aiyar (1) have refer- 
red to certain circumstances in the case before them. ‘These 
were that, in the case with which they were dealing, the in- 
junction was valued at a substantial amount. It is difficult 
to see what the valuation of the relief has to do with the 
{rame of the action except as indicating that, as a suit for an 
office, it is capable of independent valuation by the plaintiff. 
The second ground of distinction by the learned Judges re- 
ferred to is that it was stated in the plaint before them that 
the temple properties were in the possession of tenants who 
will pay the rents to whomsoever holds the ofhice of Dharma- 
kartha and that such statement was not traversed in the writ- 
ten statement and should therefore be accepted as correct. 


Their Lordships proceed to say that if, therefore, the 
plaintiff gets possession of the office of Dharmakartha, the 
tenants will pay the rents to him, and the plaintiff will obtain 
possession to which he is entitled, that is, the right to collect 
rent. It is difficult to understand how the mere willingness 
of the tenants to attorn to the rightful holder of the office 
can affect the question whether or not the plaintiff is able to 
ask for further relief by way of possession. I do not under- 
stand their Lordships to have signified that in such circum: 
stances it would be impossible for the plaintiff to ask further 
relief by way of possession or such possession as it is susceptible 


of. 
The third ground of distinction relied upon was that, 


in the case of Rathnasabapathi Pillai v. Ramaswami Atyar (1), 
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and the cases relied on in that judgment, possession of the 
property may be said to have been adverse to the plaintiff 
and would have continued to be adverse even after the plain- 
tiff had obtained the declaration sued for. 


It is very doubtful if such a ground of distinction ıs 
warranted by the terms of the proviso in S. 42 of the Specihe 
Relief Act. But their Lordships proceed further referring 
to the case of Kunj Behari Prasadji Purushotham Prasadyji v. 
Keshavlal Heralal (2) and quote with approval the observa- 
tion of the Chief Justice, Sir Lawrence Jenkins, “ How would 
practical effect be given to an*award of possession of an office 
otherwise than by preventing interference with the rights of 
which it is made up ?” Further on, the learned Judges 
observe as follows :_—" The lands attached to a temple do not 
belong to the Dharmakartha, who is merely the manager, but 
belong to the temple or idol, the Privy Council having held 
that an idol may be regarded as a juridical person capable of 
holding property. ” 

As I read and understand therefore the case in Ramadoss 
v. Hanumantha Rao (4) the real principle underlying that 
decision is based exactly on the considerations so clearly and 
forcibly set out by the present Officiating Chief Justice in his 
order of reference to a Full Bench reported in the case of 
Rajagopal Naidu v. Ramasubramania Aiyar (3). Further, 
it is significant that, whereas the learned Judges that decided 
the case of Ramadoss v. Hanumantha Rao (4) approved of 
the case of Kunj Behari Prasadji Purushotham Prasadji v. 
Keshavlal Heralal and others (2), the learned Judges who 
decided the case of Rathnasabapathi Pillai v. Ramaswami 
Atyar (1) have disapproved of the same. 


I therefore prefer to regard and follow the case of Rama- 
doss v. Hanumantha Rao (4) as a direct authority for the 
position that, in a suit for an office, no possession of the pro- 
perties relating to the office need be asked. 


I therefore respectfully agree to the order proposed. 
A. V. V. Appeal allowed. 
1. (1910) ILR 33 M 452 :20 ML J 301. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT -_MR. JUSTICE WALLACE AND MR. JUSTICE 
JACKSON. 


S. Govindasamy Odayar Appellant* (Petitioner) 
v. 
The Union Bank, Ltd., Kumbakonam, by 
its Director, Singaram Chettiar Respondent (Res- 
i pondent). 


Cranl Procedure Code, Ss. 47 and 135—Arrest in execution of decree—Exemp- 
lion under S. 135, Crail Procedure Code? claimed by judgment-debtor—aA ppeal 
Arrest in execution of two decrees—Legality of. 


Where a judgment-debtor arrested in execution of a decree claims exemption 
from arrest under S. 135, Civil Procedure Code, and the Court negatives his con- 
tention, the order is one under S. 47, Civil Procedure Code, and is appealable. 

Where a judgment-debtor has been arrested in execution of a decree and 
brought before the Court, he is not at that time exempt from arrest in execution 
of another decree held by a different decree-holder. 


Appeal against the order, dated the 28th November, 
1922, of the District Court of West Tanjore at Tanjore in 
E. A. No. 665 of 1922 in E. P. No. 128 of 1922. 


K.V. Krishnaswami Aiyar for appellant. 


K. Bhashyam Atyangar and K. Narasimha Aiyangar for 
respondent. 


The Judgment of the Court was delivered by 


Wattace, J. :_-A preliminary point is raised by res- 
pondent, viz., whether an appeal lies. Appellant contends 
that the order is one under S. 47 of the Code of Civil Proce- 
dure as he is challenging the legality of his arrest. Respondent 
contends that as he is only challenging the mode of executing 
the warrant, the case does not come under S. 47. ‘There is no 
direct authority on the point. As at present advised, we in- 
cline to hold that the appeal is valid. 


On the merits we cannot see that appellant is entitled to 
the benefit of S. 135 of the Code of Civil Procedure. He 
was arrested at 7 P. M. on the 25th November, .1922. He 
was then in custody of the Court’s officers having been arrested 
under another decree. Appellant contends, (a) that at the 


time of his arrest he was attending the Court for the purposes 


"A. A. O. No. 403 of 1922. t1th July, 1924. 


PART XVIII.] THE MADRAS LAW JOURNAL REPORTS. 679 


of execution of the first decree, (b) that a judgment-debtor 
cannot be the subject of two arrests at the same time.* As 
to (a) we can find no order which directed appellant to be 
in attendance on the Court at 7 P. M. on the 25th November, 
1922. As to (b) we see no reason why when there are two 
decrees held by different decree-holders against the judgment- 
debtor, he should not be arrested under each. 


We find that appellant was under no legal obligation to be 
present before the Court at the time of his arrest. He is 
not therefore entitled to the benefit of S. 135, and the order 
appealed against is correct. 


The appeal is dismissed with costs. The security given 
by appellant in the District Court under order of this Court 
will enure until the decree-holder moves the District Court 
further in the matter of this execution. 


A. V. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. Justice WALLACE. 
Chathoth Parkum Kareth Kombi 


Kunhammad Kutty Appellant* (1st defdt.) 


y 


Parambath Chathankandi Enna Ponnambilath 
Parapravan Cheria Mammad and 
others Respondents (Plaintiffs and 
and defendant and nil). 


Malabar Law—Mahomedans following Marumakkatayam law—Gift to 
daughter—Incddents of tarwad property. 


A Mahomedan of North Malabar governed by the Marumakkatayam law 
being the sole survivor and senior member of his tarwad made a gift of pro- 
perty to his daughter with these recitals “In future, except for you and your 
offspring (santanam) there is no claim, concern, or right of entry for me over 
this paramba. You and your sanianams should hold the said paramba in pos- 
session and enjoy the same as your jenmom.” In the earlier portion of the gift 
deed the donor stated that he gifted the property “to you” (in singular) re- 
ferring to his daughter. Held, on a construction of the gift deed that the gift 
enured to the benefit of the donee and her children with the 
incidents of putravakasam property. Kalliant Amma v. Govinda Menon, 
(1911) IL R 35 M 648 22M L J 23 followed. 
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Second Appeal against the decree of the District Court of 
North Malabar in A. S. No. 373 of 1919 preferred against 
the decree of the Court of the Additional District Munsif of 
Badagara in O. S. No. 329 of 1918 (O. S. No. 331 of 1918 
on the file of the Court of the District Munsif of Nadapuram). 

T. R. Ramachandra Aiyar for appellant. 

C. V Anantakrishna Aiyar for 1st respondent. 

B. Pocker for 6th respondent. 

The Court delivered the following 

JUDGMENT :_The decision in this appeal turns on the 
interpretation to be put upon Ex. B, a gift deed executed by 
one Parapravan Bavotti Haji in favour of his daughter. The 
donor was a Mahomedan of North Malabar admittedly 
following the Marumakkatayam Law prevalent in those parts 
and he was the sole survivor and senior member of his tarwad. 


Ex. B recites that he gifts the property “ to you”’ (in the 
singular) and then goes on to say that “in future except for 
you and your offspring (santanam) there is no claim, concern 
or right of entry for me over this paramba. . you 
and your santanams should hold the said paramba in possession 
and enjoy the same as your jenmom.” Both the lower Courts 
have held that the form and circumstances of the gift neces- 
sarily lead to the inference that the gift was not for the donee’s 
exclusive benefit but for her children also, and that the property 
gifted is therefore putravakasam property belonging to the 
donee’s tavazht. | 


The first defendant in this appeal challenges that finding. 
The point for determination is whether this was a gift to the 
daughter exclusively or a gift to her as the head of a tavazhi 
formed of herself and her children. 


Various reported and unreported cases bearing on this 
question of Marumakkatayam Law have been cited to me, 
relating to gift deeds or bequests more or less analogous to the 
one in suit. The general test is, having regard to the pre- 
sumed knowledge of local customs by the donor or testator 
and the manner of holding property in the community of the 
donor or testator and having regard to the terms in which 
they- have expressed their intention in their deeds of gift or 
bequests, what was their real intention. Generally it has been 
held that, unless there are apt words to indicate that the in- 
tention was that the property should be held in any manner 
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different from the usual manner in which such property is held 
__apt words to imply that the property is to be held wth 
powers larger than usual__then, it must be taken that the in- 
tention was that the property should be held in the usual 
manner. 

Thus in cases where the gift or bequest has been to a 
woman and her children and there is no further expression of 
intention as to how it should be held, no apt words to express 
the gift of an absolute alienable estate—it has been held that 
they took it and held it as a woman and her children usually 
would hold under the Marumakkatayam Law, that is, as a 
legal corporate unit or tarwad. [See Kunhacha Umma v 
Kutti Mammi Haji (1), Koroth Amman Kutti v. Perungottil 
Appu Nambiar(2) and Naku Amma v. Raghava Menon (3) }. 
When a gift or bequest is to a woman and her children with 
words which might be taken to import an intention to confer 
an absolute estate, it has been held that, since the usual manner 
of holding property by a woman and her children under Maru- 
makkatayam Law is in the form of a tavazht, it must be 
taken that the donees held the property in that way. [See 
Chakkara Kannan v. Kunhi Pokker (4) following Kunhacha 
Umma v. Kutti Mammi Haji (1)]. It may be noted that the 
bequest in Chakkara Kannan v. Kunhi Pokker (4) was a be- 
quest to children only. 


In Pattatheruvath Pathumma v. Mannam Kunnizil Ab- 
dulla Haji (5) the suit property, as I have verified with re- 
ference to the original records, had been purchased by a 
Mahomedan husband in the name of his wife only. The 
husband had previously given a house to his wife and children, 
which, however, was not part of the property in suit and the 
question was to whom the property in the suit descended on 
the wife’s death. The High Court held in that case that the 
intention was that the purchase in the name of the wife was 
intended for the children also, and followed Koroth Amman 
Kutti v. Perungottil Appu Nambiar (2) ; that is, they took 
it with the incidents of tarwad property. There was no ques- 
tion there of apt words in any deed of gift‘or bequest. The 
case in Kalliani Amma v. Govinda Menon (6), as I have also 

1. (1892) IL R 16 M 201:2 ML J 226. 2. (1906) I L R29 M 322 
3. (1912) ILR38 M 79. 4. (1915) ILR 39 M 317:21 ML J 481 (FB) 
5. (1907) ILR 31 M 228 18M L J 16. 
6 (1911) ILR35 M 648: a2 ML J 23. 
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verified from the records, was a case of a gift to a woman 
only with a recital that “ besides the jewels and vessels which 
I acquired out of my own funds and which I have given to 
you and your santanams for enjoyment permanently and for 
ever I have now given properties ” of which particulars are 
given; and the document goes on to say ‘I have resolved 
that you and your santanams should be in enjoyment for ever 
along with meas long as d live and in proprium thereafter, 
and that to it my heirs shall have no right.” It was there held 
that that was really a gift to the woman and her children and 
Kunhacha Umma v. Kutti Mammi Haji (1) was followed. 

Besides the authorised reported cases, I have been referred 
to two cases, Kuyyathil Kandan Kutty v. Vyalpath Parkum (7) 
and Paru Ammal v. Itticheri Amma (8). The former was a 
case of gift by a Marumakkatayam donor to his nieces with no 
apt words to express an absolute estate and Aunhacha 
Umma v. Kutti Mammi Haji (1) was followed by Kumara. 
swami Sastri, J., whose judgment was upheld in Letters Patent 
Appeal No. 19 of 1916. ‘The other case was one of a bequest 
in which the words ‘ with absolute rights of alienation’ were 
used and it was there held that the Jegatee took an absolute 
estate. 

On consideration of these cases I am of opinion that the 
present document of gift bears most resemblance to that in 
Kalliant Amma v. Govinda Menon (6). There are here no 
apt words conferring absolute rights of alienation. The gift 
is to the woman only but the enjoyment is to be by her and her 
santanams and I do not think any real distinction can be drawn 
between the present document and that of Kallani Amma v. 
Govinda Menon| (6) merely on the ground that the donor in 
the latter cases had already given other pro- 
perties to his wife and santanams. There is 
nothing tn the suit document to take it out of the ordinary cate- 
gory of gift to a woman under Marumakkatayam Law of pro- 
perty to be enjoyed by her and her santanams, that is to say, 
to be enjoyed with all the incidents of tarwad property. 

I therefore agree with the lower Courts that this property 
is putravakasam. I am not prepared to interfere, and I dis- 
miss the appeal with costs of the 1st respondent. 

A. V. V. Appeal dismissed. 

1. (1892) IL Ri16M201:2MLJ226. 
6. (r911) I LR 35 M 648 22 ML J 23. 
7. (xr915) 32 I C 107. 8. (1915) 32 I C 459. 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT :_Mr. Justice DEVADOss. 
Kasivasi Chidambara Swamigal A ppellani® (Plaintif) 


Vv 


Ramakrishna Reddiar and others Respondents (Defend- 
ants Nos. 3, 4, and 2). 


7 

Minor—Guardian—Contract for sale of immoveable property—Exforce- 
abiltty—Subsequent sale to another for higher price—Rights of vendee under 
prior contract—Specific performance. 4 


Under the Hindu Law it is competent to the guardian of a minor to enter 
into a valid contract for the sale of his immoveable property for the purpose of 
discharging debts of the minor’s father for which the property in the minor’s 
hands would be liable. Ramajogayya v. Jagannadhan, (1918) 36 ML J 29: 
I LR 42 M 185 (F B) relied on. 


The contract for sale by the guardian if entered into in the interests of 
the minor and for a proper price, can be enforced against a subsequent purchaser 
of the propeity with notice, even though the latter has bought it for a higher 
price than that stipulated under the prior contract. Chhithar Mal v. Jagan Nath 
Prasad, I L R 29 A 213 distinguished. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Cuddalore in A. S. No. 33 of 1921 (A. 
S. No. 187 of 1920 onthe file of the District Court, South 
Arcot) preferred against the decree of the Court of the Dis- 
trict Munsif of Chidambaram in O. S. No. 319 of 1919. 


M. Patanjali Sastri for appellant. 
N. S. Srinivasa Atyar for respondents. 
The Court delivered the following 


JUDGMENT ~—The main question argued in this second 
appeal is whether the contract entered into by the guardian of 
a minor for the sale of immoveable property belonging to the 
minor could be specifically enforced. The plaintiff contracted 
to buy a portion of the minor’s property for Rs. 1,150. Two 
months after, the property was sold for Rs. 1,500 to the 3rd 
defendant. The plaintiff has brought the suit for the purpose 
of enforcing specific performance of the contract in his favour 
and the 3rd defendant resists the suit. The District Munsif 
gave a decree in favour of the plaintiff and the Subordinate 
Judge has reversed the judgment and has dismissed the plain- 
tiff’s suit. 
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The question in this case is whether the contract by the 
guardian on behalf of the minor could be specifically enforced. 
Mr. Patanjali Sastri who appears for the appellant relies upon 
the case reported in Ramajogayya v. Jagannadhan (1). In 
that case the opinion of the majority was that no decree should 
be passed against the minor’s estate on a contract entered into 
on his behalf by the guardian under which covenant no charge 
is created on the estate excêpt in cases in which the minor’s 
estate would have been liable for the obligation incurred by the 
guardian under the personal law to which he is subject. In 
this case the minor is a Hindu and the guardian is his mother. 
The contract to sell a portion of the property was in discharge 
of a debt incurred by the father. The question whether she 
could sell a portion of the property of the minor for discharg- 
ing a debt due by the minor’s father has to be decided with re- 
ference to Ramajogayya v. Jagannadhan (1). It is urged on 
behalf of the respondent that the question of necessity 
has not been gone into. The 3rd defendant who contested 
the suit did not raise the question as to the necessity for the 
sale. Evidently it did not suit his purpose to raise such a 
question for he himself is a purchaser from the guardian, and 
so he cannot now reasonably complain that the question of 
necessity was not gone into. As it was not specifically raised 
in the pleadings, the District Munsif rightly disallowed the 
questions as to necessity. The Subordinate Judge based his 
decision mainly relying upon the decisions referred to in 
Ramajogayya v. Jagannadhan (1). Whatever may 
be the effect of those decisions, I am bound to follow the deci- 
sion reported in Ramajogayya v. Jagannadhan (1). Ac- 
cording to that decision a decree could be passed in certain cir- 
cumstances against the minor on a contract entered into by the 
guardian. The contract in favour of the plaintiff is not im- 
peached on the ground of fraud or collusion or on any other 
ground which would be a proper defence to an action of this 
kind. The respondent’s vakil urged that this is a case of 
specific performance and no specific performance of the con- 
tract should be given when the estate of the minor is likely to 
suffer, and his contention was that as the 3rd defendant was 
able to pay a better price the contract in favour of the plaintiff 


should not be enforced, and relied upon Chhittar Mal v. Jagan 


— ee 


r (1918) 36 ML J 29 ‘IL LR qa M 185 (FB), 
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Nath Prasad (2). In that case, the learned Judge has held 
that it was not proper that specific performance of a cantract 
should be granted in a case where the minor’s estate was likely 
to suffer, but that case is no authority for refusing relief where 
there is a valid contract and at the time when such contract was 
made there were no circumstances which could invalidate it for 
the simple reason that somebody else is prepared to offer a 
better price. In a case in Lal Gopal Datta Chowdhury v. 
Khorooriah Majozilla Zemindary Syndicate, Ltd. (3), a 
Bench of the Allahabad High Court held that the case in 
Chhittar Mal v. Jagan Nath Prasad (2) was not an authority 
for holding that, when a valid agreement had been lawfully 
entered into on behalf of a minor and was to the minor’s bene- 
fit, it could be repudiated if the guardian subsequently found 
he could obtain more. To hold that a Court should not grant 
specific performance of a valid contract if better terms are 
torthcoming would be putting a premium upon offers of a bet- 
ter price a long time after the contract is entered into. [do 
not think that in this case the guardian acted against the 
interests of the minor at the time when the contract in favour 
of the plaintiff was entered into. If any evidence was forth- 
coming that the contract was not a proper contract, or that 
there were other circumstances which could in any way invali- 
date or go to show that the minor’s guardian was not acting as 
a free agent, certainly the Court would not be well advised in 
granting specific performance. But no such case was put for- 
ward either on behalf of the minor or on behalf of the 3rd 
defendant. 


In the result the second appeal is allowed and the plaintiff's 
suit is decreed with costs throughout. The plaintiff will pay 
the whole of the price less Rs. 100 into Court within 14 days 
from to-day. If he fails to do so, his suit will stand dismissed 
with costs throughout. 


A. V. V. Second appeal allowed. 
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IN THE HiGH COURT oF JUDICATURE AT MADRAS. 
i PRESENT :—MR. JUSTICE JACKSON. 


Nalannad alias Palliprom alias Thattukkasseri 
Manakkal Narayanan Nambudri and 
another A ppellants* in S. d. No. 7 
of 1922 (Respondents in S. A. 
Not 302 of 1922) (Defendants 2 
and 3) 
v. ° 
Kanhirampare Ravunni Nair and 
another Respondents in S. A. No. 7 


of 1922, and Appellants in S. A. 
No. 302 of 1922 (Plaintiffs). 
Malabar Law—Nambudris—Law applicable—Special usage—Pleading and 
proof—Nambudri tllom—Mortgage by step-mother of family property—Necessity 
—Existence of, 1f validates mortgage. 


Nambudris of Malabar are governed by the Hindu Law as laid down by 
the Mitakshara except so far as it is shown to have been modified by usage or 
custom having the force of law. In dealing with Nambudris, Courts will 
apply the ordinary Hindu Law unless either party shows that a special usage 
or custom uoknown to the ordinary Hindu Law has been established by pre- 
cedent or adduces evidence in the trial in proof of such usage. When such 
special usage is not pleaded or proved in the trial Court, the High Court would 
not, on second appeal, allow the parties an opportunity to amend their pleadings 
and adduce evidence in support of the usage. 


A Nambudri illom consisted of a father who was an idiot, his two sons 
who were minors, and their step-mother who was managing the household 
and looking after the minora The step-mother borrowed money on a mort- 
gage of the family properties for family necessity. In a suit to enforce the 
mortgage, held, that the mortgagor had no authority either as guardian of the 
members of the family or as its surviving efficient member, to mortgage the 


family estate and that the mortgage was not enforceable against the family 
properties. 


Appeals against the decrees of the Court of the Subordi- 
nate Judge of Ottapalam in A. S. Nos. 25 and 26 of 1920, 
preferred against the decree of the Court of the District Mun- 
sif of Ottapalam in O. S. No. 326 of 1917. a 


T R. Ramachandra Aiyar, T. R. Krishnaswami Aiyar 
and N. A. Krishna Atyar for appellants. 


K. P. M. Menon for respondents. 
*S A Nos 7 and 302 of 1922. rst August, 1924. 
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The Court delivered the following 

JUDGMENT :_Appeal from the decree in A. S. No.%25 of 
1920 on the file of the Court of the Subordinate Judge, Otta- 
palam (O.S. No. 326 of 1917 on the file of the Court of the 
District Munstf of Ottapalam). 


Plaintiffs sue to recover Rs. 2,917-3-2 due under two hypo- 
thecation deeds executed to them in 1905 by one Pappi Antai- 
janam. The lower appellate* Court decreed the suit’ for 
Rs. 1,235-6-9 and defendants 2 and 3 appeal. Defendants 2 
and 3 were the minor sons o a Nambudri, defendant 1, since 
deceased. He was an idiot and deaf. Pappi Antarjanam is 
his second wife and step-mother of defendants 2 and 3. The 
plaint sets forth that at the time when she executed these mort- 
gages Pappi Antarjanam was the “ manager ° (sic) of the 
defendants’ mana on her own behalf and as guardian of the 
three defendants. The defendants in their written statement 
besides alleging fraud contended that Pappi Antarjanam had 
no authority to execute any document whatever. The minors 
were not under her guardianship. 


The only issue framed is whether the suit bonds are valid 
and supported by consideration. The District Munsif has 
assumed throughout his judgment that Pappi Antarjanam had 
authority to borrow and confines himself to the question of 
justifiable necessity. The omission to discuss whether she 
was capable of borrowing is made the second ground of appeal 
in the lower appellate Court. The learned Subordinate Judge 
tound that she was in a very necessitous condition and “ had 
to incur debts for maintenance and household expenses for a 
period of eight months and in any view of the law applicable 
to the case, whether the ordinary Hindu Law obtaining on the 
East Coast, or the special Nambudri Law applicable to the 
case of a Nambudri female in management (as to which the 
law is not quite settled__see Ramachandra Atyar’s Malabar 
Law, S. 88 and Topics of Malabar Law, 12 M. L. J. 180) 
such debts would be binding on the defendants.” The cor- 
rectness of these observations is the point for determination 
in this appe@l. There can be no doubt that by the law 
of the Mitakshara the wife of an idiot has no right to mort- 
gage the estate of his sons in order to provide for the family 
maintenance. Nor is it altogether correct to say that the 
special Nambudri Law is not quite settled. The whole 
question of Nambudri Law is very fully discussed in Vishnu 
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Nambudri v. dkkamma (1) and Vasudevan v. The Secretary 
of Sate for India (2). Nambudris are governed by Hindu 
Law which, generally speaking, is the law laid down by the 
author of the Mitakshara, except so far as it is shown to 
have been modified by usage or custom having the force of 
law. Thus, in dealing with Nambudris, the Courts will apply 
the ordinary Hindu Law unless either party can show that a 
special usage or custom unknown to the ordinary Hindu Law 
has been established by precedent or unless such party can 
prove such custom in the trial itself. It was therefore open 
to the plaintiffs in the present case either to cite authority or 
to adduce evidence establishing their proposition that Pappi 
Antarjanam had authority to mortgage the estate by virtue of 
special Nambudri custom. I do not find that when the case 
originated this point was even present to their minds. They 
relied upon the fact that while actually managing the house- 
hold and looking after the minors, she had no other recourse 
but to borrow. Therefore no evidence has been led to show 
(as now argued) that the last eficient member of a Nambudni 
family, irrespective of sex, assumes the right of management 
with all the incidents appertaining to that right in Hindu Law. 
Plaintiffs have not attempted to prove such special custom in 
the trial itself, and can only succeed at this stage if they can 
cite precedents which establish their contention. In 
Vasudevan v. The Secretary of State for India (2), when the 
contention that the sole surviving female has all the powers 
of the surviving male was under discussion, Mr. F. Wilkinson, 
an experienced Judge in South Malabar, had held that a 
Nambudn widow who is the sole surviving member of her 
illom is in the same position as any other Hindu widow 
(p. 166) and this opinion was affirmed by a Bench of this 
Court (p. 171). 

Nor is there any ruling to the contrary effect (cf. Sundara 
Atyar’s Malabar Law, S. 131, page 219, Edn. 1922). Thus 
plaintiffs cannot rely upon precedent. It is urged on behalf 
of plaintiffs that they should be allowed an opportunity at this 
stage to call witnesses in order to prove the custom which they 
set up. This would involve an amendment of the plaint 
(unless much more is read into the English word “ Manager ” 


than the parties ever intended. That they did not intend the 


Iı. (1910) IL R 34 M 496 :20 M L J 938. 
2. (1888) ILR rır M 157. 
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connotation now pressed is shown by the issues and conduct of 
the trial). I hold that parties prima facie governed by 
Hindu Law must make it quite clear in their pleadings and 
when issues are framed and witnesses are summoned that they 
intend to prove special custom ; otherwise the trial will be 
conducted throughout on the assumption that the ordinary 
Hindu Law applies. I see no reason to allow the plaintiffs 
to prove this matter of fact at thjs stage. It ts not contended 
on their behalf that the de facto guardianship of Pappi Antar- 
janam gave her any right to mortgage the estate. A de facto 
guardian is scarcely distinguisfable from an intermeddler ; he 
may act from the best of motives and in the best interests of 
the minors and their estate, but he is equipped with no special 
authority and the validity of his acts depends upon their con- 
donation. Most of the discussion in the Courts below is 
only relevant as showing that Pappi Antarjanam had moral 
justification for her acts it does not show that she had legal 
authority. I hold therefore that either as guardian or as 
surviving efficient member she had no power to execute the 
suit mortgages and the suit must be dismissed with costs 
throughout. The appeal is allowed. 

Judgment in S. A. No. 302 of 1922 :__For the reasons 
given in S. A. No. 7 of 1922, this appeal is dismissed with 
costs. Only one Vakil’s fee in this and in S. A. No. 7 of 1922. 

A.V V. S. A. No. 7 allowed. 

S.A. No. 302 dismissed 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT MR. JusticE MADHAVAN Nair. 


Kutti Goundan and another Petitioners* (Accused 
| and 2) 


Criminal Procedure Code, S. 110—Proceedings under S. 112—Nottce un- 
der—V alidity—Conditions—Defects in notice—If cured by explanation given 
by Prosecuting Inspector at commencement of trial—Object of notice under 
S. 112—Joint trial in proceedings under S. 110—When bad. 

e 


The issue of a preliminary notice under S. 112, Criminal Procedure Code, 
is not a formal matter ; it is a judicial act to be exercised after due consideration 


of the materials placed before him by the Magistrate. 


——_—— 





ee te 


* Cr R C. No. 836 of 1923 3rd September 1924. 
(Cr R. P. No. 668 of 1928). 
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Held, that the notice served upon the petitioners under S. 112, Criminal Pro- 
cedure Code, did not comply with the provisions of the Code as it was very 
meagre and did not contain sufficient details regarding the charges brought 
against them. 


Held further that, the object of the notice under S. 112, Criminal Procedure 
Code, being to enable the accused to prepare for his defence and to summon 
witnesses on his side before the actual trial commences, the defects in the notice 
could not in any way be remedied by explanations given by the Prosecuting 
Inspector at the commencement of thg trial. 


In a case in which proceedings were taken against the two petitioners not 
only for their conduct coming within clauses (d) and (e) of S. rro, Criminal 
Procedure Code, but also under clause %f) thereof for the reason that they were 
so desperate and dangerous as to render their being at large without security 
hazardous to the community, both the petitioners were tried jointly, and evidence 
relating exclusively to the nefarious acts of each of the petitioners was let tn 
in addition to the evidence regarding the events in which it was alleged that 
they were associated together, and the Magistrate passed an order against them 
on a consideration of the entire evidence thus introduced into the record against 
both the petitioners, 


Held, that the petitioners should not have been jointly tried, and had been 
prejudiced by such joint trial. 


Petition under Ss..435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the District Magistrate of Coimba- 
tore in Criminal Appeal No. 10 of 1923 preferred against 
the order of the Court of the Sub-divisional rst Class Magis- 
trate of Coimbatore Division in M. C. No. 1 of 1923. 


Dr. S. Swaminadhan for petitioners. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER :__This is an application to revise an order passed 
against the petitioners under S. 110, cls. (d), (e) and (f) of 
the Criminal Procedure Code, binding them over to be of 
good behaviour for three years by executing a bond each in 
the sum of Rs. 3,000 with two sureties each for Rs. 1,500 as 
being habitual extortioners and oppressors of their fellow- 
villagers. Proceedings were first taken against them under 
S. 107, Criminal Procedure Code, but these were dropped 
on the 5th of January, 1923, and apparently on the same day 
the proceedings which form the subject-matter of this revision 
were started against them on a fresh petition. A preliminary 
notice under S, 112, Criminal Procedure Code, was sent to 


PART XVIII] THE MADRAS LAW JOURNAL REPORTS. 691 


them on or about the roth of January, 1923. A joint enquiry 
against both the petitioners was then held and the order com- 
plained against was passed by the Sub-divisional First Class 
Magistrate of Coimbatore and this has been confirmed by the 
District Magistrate. 


Dr. Swaminadhan, who argued the case at great length, 
has attacked this order on two grounds, namely, (1) that 
the proceedings are vitiated om the ground that the notice 
served upon the petitioners under S. 112 does not comply with 
the provisions of the Criminal Procedure Code inasmuch as it 
is very meagre and does not contain sufficient details regarding 
the charges brought against them and, in consequence, the 
petitioners have been handicapped in their defence, and 
(2) that the trial of the petitioners jointly has also in the cir- 
cumstances of this case considerably prejudiced them. 


I now proceed to consider these grounds separately. The 
notice served upon the petitioners runs thus :__""Whereas it 
has been made to appear to me that you, within the last 
18 months, at Malamachampatti and its neighbourhood, have 
been oppressing people with your illegal exactions, and have 
been a menace to the security and safety of the villagers owing 
to your unlawful acts and have been consequently committing 
and abetting the commission of offences involving a breach of 
the peace and are so desperate and dangerous as to render 
your being.at large without security hazardous to the commun- 
ity You are hereby required to show cause why you should 
not be ordered to furnish security.” When the case came 
on for hearing, the petitioners took the objection “ that the 
notice served upon them in the above case is not in accordance 
with S. 112, Criminal Procedure Code, in that it does not 
give the substance of the information against them and that 
the accused are, therefore, not in a position to meet the charge 
against them in the way they are entitled to.” On this be- 
ing brought to the notice of the Court it appears from the 
records that the Prosecuting Inspector of Police explained the 
case for the prosecution and the Magistrate made a note that 
“ Every facflity will be given to enable the counter-petitioners’ 
Vakil to know the detailed information deposed to by each 
witness before they are cross-examined.” It is obvious that 
the note of the Magistrate just mentioned has nothing to do 
with the objection raised by the petitioners as, the latter refers 
to defects in the notice and the note refers to facilities to be 
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given to the petitioners for knowing the evidence of each wit- 
ness, The learned District Magistrate himself has stated 
in paragraph 5 of his judgment, “ It is true that the prelimi- 
nary order under S. 112 is very brief and does not contain 
details of the case proposed to be proved ° ; but this defect 
did not seem to him to be of any importance in view of the fact 
that at the beginning of the trial the case was explained to 
the petitioners by the Proseguting Inspector of Police who 
appeared for the prosecution. In this Court the learned 
Public Prosecutor has not stated that the notice gives full in- 
formation, but his contention hås been that the substance of 
the information which they were entitled to under S. 112, 
Criminal Procedure Code, was given in the notice and the 
defect, if any, was cured by the explanation given by the Pro- 
secuting Inspector at the commencement of the trial. The 
records make it clear that, at the time when the notice was 
sent, the Police had more or less complete information against 
the petitioners at their disposal and the vague description given 
in the notice cannot in any sense be said to be a substance of 
the available information. As pointed out in In re, Kripa- 
Sindhu Naiko and Harikrishna Naiko (1), “notices under 
S. 110, Criminal Procedure Code, must contain something 
more than a re-production of the clauses of the section. 
There should be sufficient indication of the time and place of 
the acts charged and sufficient details which would enable the 
accused to know what facts he is to meet though it is not necés- 
sary to give a list of the witnesses.’’ The notice given to 
the petitioners in the case reported in In re, Kripasindhu 
Naiko and Hartkrishna Naiko (1) is very similar to the notice 
in the present case. In Nagi Konda Reddi v. King-Emperor (2) 
it was held by Abdur Rahim and Napier, JJ. that a notice 
which did not at all state when the threats complained of 
were uttered, who are the persons who were threatened and 
when the apprehension of a breach of the peace arose was 
vague and bad in law. In Ranga Reddi v. King-Emperor (3) 
after stating that it is of the utmost importance in cases of 
this description that the first information should be clear and 
specific, the learned Judges observe :__“‘ The accused is ‘to be 
put on his trial on information received behind his back. In 


the case of a complaint, the accused may be entitled to a copy, 
= oe a ers 
1. (1918) 8 L W 461 at 467. 2. (1917) IL R 41 M 2346. 
3. (1919) ILR 43 M 450:38 M LJ 97. 
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if he applics for it, but in the case of an information of this 
kind, which ex necessile is a confidential one, the accuse@ 1s 
entitled to be told the nature and extent of the information 
on which the Magistrate intends to base the action against 
him. It is that communication that is expected to enable the 
accused to summon witnesses on his side. Therefore, if the 
substance of the report made to the Magistrate is not clearly 
disclosed, and the accused is not.informed of the charges, of 
the nature of the evidence that he ts to rebut, the proceedings 
cannot be regarded as legal.” Having regard to this ob- 
servation, it must be held thaf the notices to the petitioners 
issued in this case do not contain the necessary information 
required under S? 112, Crimjnat Procedure Code. The 
question is whether the explanation of the case at the beginning 
of the trial by the Prosecuting Inspector of Police is sufficient 
to make up for the disadvantages under which the petitioners 
laboured owing to the vagueness of the notice. In view of 
the fact that the object of the notice is to enable the accused 
to prepare for his defence and to summon witnesses on his 
side before the actual trial commences, [ do not think an ex- 
planation of the prosecution case by the Prosecuting Inspector 
at the commencement of the trial will be sufficient to make up 
for the extreme vagueness of the notice and will be a com- 
pliance with the strict provisions of law contained in S. 112, 
Criminal Procedure Code. The issue of a notice is not a 
formal matter ; it is a judicial act to be exercised after due 
consideration of the materials placed before him by the Magis- 
trate [see In re, Kripasindhu Naiko and Harikrishna 
Natko (1)]; and, therefore, the defects in the notice cannot 
in any way be remedied by explanations given by the Prosecut- 
ing Inspector at the time of the trial. JI, therefore, hold 
that the noticc issued to the petitioners in this case was bad 
in law. 


The second argument urged on behalf of the petitioners 
is that they have been considerably prejudiced by their joint 
trial. Evidence relating exclusively to the nefarious acts of 
each of the petitioners has been let in in this case in addition 
to the evidence regarding the events in which it is alleged 
that they were associated together, and the Magistrate has 
come to his final conclusion on a consideration of the entire 


ee ee ee 


1. (1918) 8 L W 461 at 464. 
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evidence thus introduced into the record against both the 
petttioners. The dangers resulting from such a procedure 
have been very well pointed out in the following observations 
made by Walsh, J. in Emperor v. Angnu Singh (4) :—“I have 
myself upset orders under this section where the evidence 
against one person charged has been used in the judgment as 
evidence against another not mentioned by the particular wit- 
ness. There is always a danger.of that, and a danger of its 
unconsciously operating on the mind of the tribunal even though 
such operation does not manifest itself in the judgment ; and 
if there were no other features in the case, I should have been 
disposed to set aside the proceedings on that ground alone.. 

Without laying down any rule or consulting any section, com- 
mon sense and common justice dictates that proceedings 
against a man for  badmashit should be confined 
to himself alone, unless the case is that .he has a 
confederate or a partner to whom all the evidence 
is equally applicable.” In the light of these observations 
with which I agree I think it must be held that the procedure 
adopted by the Magistrate in this case has considerably pre- 
judiced the petitioners in their defence. It has also to be 
observed that in this case the proceedings were taken against 
the petitioners not only for their conduct coming within cls. (d) 
and (¢) but also under cl. (f) for the reason that they are 
so desperate and dangerous as to render their being at large 
without security hazardous to the community. In Hari 
Telang v. Queen-Empress (5) the petitioners were called 
upon to execute bonds for their good behaviour on the ground 
(1) that they habitually commit extortion, (2) that they habi- 
tually commit or attempt to commit or abet the commission of 
offences involving a breach of the peace, and (3) that they 
are dangerous persons so as to render their being at large 
without security hazardous to the community and were tried 
jointly by the Magistrate under S. 117, Criminal Procedure 
Code, and each of them was ordered to execute a bond with 
sureties to be of good behaviour for three years. As regards 
the objection that they should not have been tried jointly under 
5. 117, cl. (4), Criminal Procedure Code, the learned Judges 
held that, even supposing that the Magistrate was right in 
considering that there was habitual association between the 





4. (1922) ILR 45 A 109. 5. (1900) ILR 27 C 781, 
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three persons in regard to the first and second grounds, there 
certainly would be no such connection between them in regard 
to their characters so as to make them dangerous persons, and 
thus render their being at large without security hazardous to 
the community, and that proceedings should have been sepa- 
rately taken against each of them. The evidence in this case 
as regards the association of the accused does not seem to be 
strong. I, therefore, think that the petitioners in this case 
should not have been jointly tried. 


Under these circumstances, I would set aside the order 
that has been passed against the petitioners and direct that 
they should be tried separately after serving a proper notice 
to them in strict compliance with S. 112, Criminal Procedure 


Code. 
A. S. V. Order set aside. 





In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN. 


Appatta Chathu Nambiar and others. .A4ppellants* (PIfs.\ 
v 


Appatta Sekharan Nambiar and 
others Respondents ( Defendants 
I, 3 to 12, 13 to 22, 24 to 27, 
29 to 47, 48 to 57 and 60, 61). 


Malabar Law—Tarwad and tavarthi—Acquisitions by Karnavan—Pre- 
sumption—Allotment of tarwad property for maintenance by Karnacan—Right 
of junior members to set aside—Denial of rights of tarwad in tavazhi karar— 
If works out forfeiture. 


In the absence of evidence to the contrary, there is a presumption that pro- 
perty acquired by the Karnavan of a tavaghi was acquired for the favazhi and 
with the tavazhi funds, and this presumption must prevail unless the person 
who avers that such property is his self-acquisition proves that fact by evidence. 


Junior members of a tarwad cannot set aside an arrangement that has been 
made by the Karnavan for the enjoyment of the tarwad properties by the mem- 
bers thereof. Itets only the Karnavan that can ask for return of possession from 
them. 


The members of a favaz/n who were in possession of certain faswad pro- 
perties under a maintenance arrangement made by the Karnavan made a state- 
ment in a Karar that those properties were the jenm property of the tavazhi. A 





*S, A. No. 873 of 1921 toth March, 1924. 
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suit was filed by some of the junio: members of the zarwad for recovering pos- 
session of the same, whereupon the defendants admitted the title of the tarwad 
but claimed the value of improvements for the favazit. Held, the denial of 
title in the Kara? is no ground for taking away possession from the defendants, 
as the case is different from a tenant's forfeiture of rights by denying the title 


ot his landlord. 

Second Appeal against the decree of the District Court of 
North Malabar in A. S. No. 11 of 1917 preferred against the 
decree of the Court of the District Munsif of Quilandy in 
O. S. No. 17 of 1915. 

C. F. Anantakrishna Atyag for appellants. 

T. R. Ramachandia Aiyar and S. Srinivasa Atyar for res- 
pondents. 

The Court delivered the following 


JUDGMENT :— This suit is brought to recover with mesne 
profits possession of the properties described in the plaint from 
the possession of the defendants on the allegation that they 
are tarwad properties. The plaintiffs and the defendants are 
all members of a Marumakkatayam tarwad called “ Appatta.” 
The 1st defendant is the present Karnavan of that tarwad and 
the other defendants also belong to the tarwad. The plaintiffs 
who are some of the members of the tarwad are the appellants 
beforeme. The defendants against whom reliefs are claimed 
in this suit are also members of a tavazhi in the tarwad called 
Kuttierikandi tavazhi. The lower Courts have found that 
though the existence of the tavazhi was denied such a tavazh: 
does exist as a separate body in the tarwad with a separate 
Karnavan and owning separate properties. The members of 
the tavazhi claim the suit properties as theirs except items 1 to 
12 and 14 which are admitted to be tarwad properties. The 
second appeal has been argued before me only with reference 
to items 27, 28, 29, 34, 35, 37 and 38 and items 1 to 6 and the 
improvements on items 8,9 and 10. As regards items 27 and 
28 the evidence is that they were originally acquired on an 
otti right in the name of one Ukkandan Nambiar by the then 
Karnavan of the tavazhi, Imbichunni N ambiar, and that in 
1889 the jenm right was acquired by Imbichunni Nambiar him- 
self, part of the consideration of the jenm right being the osti 
amount which had previously been advanced. Imbichunn 
Nambiar being the Karnavan of the tavazhi at the time there 
is a presumption in favour of holding that he acquired the pro- 
perties for the tavazhi. The lower Court has also found that 
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the claim of the tarwad even if it had any at any time, is clearly 
barred by limitation as from 1889 onward the defendgnts 
tavazhi has been in possession. 


As regards item 29 that was acquired by Ukkandan Nam- 
biar in 1071 (1896) under Ex. FF. At that time he had be- 
come the Karnavan and manager of Kuttierikandi tavazhi. So 
the learned Judge was right in holding that in the absence of 
evidence to the contrary, the presumption was in favour of the 
view that the property acquired by him was acquired for the 
tavazhi and with the tavazhi funds. And this presumption 
must prevail unless the person who avers that the property is 
self-acquisition proves that fact by evidence. 


Items 34 and 35 were purchased in Court auction in 1889 
by Kelappan Nambiar, the previous Karnavan of this tavazhi, 
and the tavazhi has been dealing with these items as pointed 
out by the learned Judge ever since as their property. 


Items 37 and 38 were also acquired by the same person 
Kelappan Nambiar. Kelappan Nambiar himself was a party 
to the Karar, Ex. QQ, and admitted that these properties be- 
longed to the tavazhi and were acquired with the help of the 
other tavazhi members and with tavazhi funds. Therefore it 
is clear that these properties belong to the tavazhi. 


A point of law was raised before me that the self-acquisi- 
tions of a junior member of a tarwad lapsed to the tarwad on 
his death and not to the tavazhi even though he is a member 
of the tavazhi also. That was so laid down in Govindan Nair 
v. Sankaran Nair (1). 


That case has no application here. It is only of impor- 
tance to show the lower Court’s statement in paragraph 4 that 
the self-acquisition of the junior members of the tavazhi lapsed 
to the tavazhi and not to the tarwad is not correct. 


As regards items 1 to 6 they are admittedly tarwad pro- 
perties and they are in possession of some of the members of 
the Kurrierikandi tavazhi but the members of the Kuttier- 
kandi tavazhj are also members of the tarwad and they are 
entitled to be in possession of the properties of the tarwad until 
and unless the Karnavan of the tarwad asks for the return of 
their possession from them. But in this case the Karnavan 
is not suing and as the plaintiffs are junior members and belong 


tr. (1908) I LR 32 M 351.: 19 M L J 350. 
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to another tavazhi it is not open to them to set aside any ar- 
rangement that the Karnavan has made for the purpose 
of the enjoyment of the tarwad properties by the junior mem- 
bers. In the case of items 1 to 6 even the plea that the junior 
members were setting up adverse possession of the jenm title 
against the tarwad has not been established and therefore there 
is no ground for recovering the properties from these junior 
members of the tarwad, it is,therefore clear that the suit for 
recovering items 1 to 6 cannot stand. 


It is finally urged that item 32 has been lost sight of by 
the lower appellate Court in its Judgment though it was admit- 
ted to be tarwad property. But on looking at the statement 
in paragraph 37 of the Munsif’s judgment, it is clear that the 
plaintiffs’ claim for items 30 to 33 were given up before him. 
That must be the reason why nothing has been said by the ap- 
pellate Court as regards item 32. 


The last contention is as regards the improvements on 
items 9, IOand 11. Itis urged that these improvements were 
made by one Kanaran Nambiar, a junior member of the tar- 
wad, and that therefore on his death these improvements should 
be taken to have lapsed to the tarwad under the ruling in 
Govindan Nairv.Sankaran Nair(1). But unfortunately for this 
argument the man who made the improvements had made a gift 
of his property before his death under Ex. XLIV to his bro- 
thers and other members of his tavazhi. That claim also fails. 
There does not seem to be any valid ground for the second 
appeal which fails and must be dismissed with costs. 


MEMORANDUM OF OBJECTIONS. 


_ The Memorandum of Objections refers to items 7, 9, 10 
and‘t1. The Munsif dismissed the suit as regards them also 
but the Subordinate Judge has given a decree to the plaintiffs 
for possession of those properties on payment of the value of 
improvements ; and the value of improvements has been assess- 
ed by him. These properties are admittedly tarwad proper- 
ties Just as items 1 to 6 are which have been already dealt with 
in the appeal. The only difference between items I to 6 and 
these items is that in a Karar entered inta by the members of 
the Kuttierikandi tavazhi a statement was made that they were 
the jenm properties of the tavazhi, whereas with regard to 
items 1 to 6 there was no such statement. The Subordinate 


1. (1908) I E R 32 M 351 :19 M L J 350. 
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Judge has held that because the jenm title of the tarwad was 
denied by the members of the tavazhi the properties shoul be 
taken away from them and he has decreed possession in favour 
of the plaintiffs. It must be borne in mind in this connection 
also that the Karnavan of the tarwad does not seek to recover 
possession of these properties. The question then is whether 
the fact that in the Karar the members of the Kuttierikandi ta- 
vazhi made a statement denying thc jenm title of the tarwad is a 
sufficient ground for differentiating between items 7 and 9 to 11 
and the other items of the tarwad property. I am inclined to 
think that it is not. In the wfitten statement filed by the de- 
fendants they unconditionally admitted that these properties 
also belonged to the tarwad and have withdrawn from the 
position they took up in the Karar. They have only claimed 
in the case the value of the improvements on these items which 
they said belonged to the tavazhi. Now that being so there 
is no reason for thinking that their being continued in posses- 
sion of these properties would in any way work to the prejudice 
of the tarwad. It might be that because the jenm title of the 
tarwad was denied in the Karar the plaintiffs were right in 
bringing the matter’ into Court but when once the defendants 
admitted the jenm title of the tarwad there is no further rea- 
son to take away the possession of the properties from the de- 
fendants. They as members of the tarwad are quite as entitled 
to be in possession of these properties with the permission of 
the Karnavan of the tarwad as the plaintiffs themselves are who 
are only other junior members of the tarwad. It would be 
open always to the Karnavan to get possession of these tarwad 
properties from the plaintiffs if he wants them. But I do not 
think the plaintiffs should be allowed to insist upon a decree be- 
ing given for the delivery of these properties to them on be- 
half of the tarwad. Iam inclined to think that the reasons 
given by the Munsif are correct and that the Subordinate 
Judge should not have interfered with his decree. The Sub- 
ordinate Judge has treated the defendants as if they were te- 
nants under the Karnavan of the tarwad of these properties 
and has held that the denial of the title of the tarwad in the 
Karar has worked a forfeiture of any right they have in the 


property. This view is clearly incorrect as it was not the case 
-of the plaintiffs or any one else that the defendants were in pos- 
session of these properties as tenants. In fact, on 
the evidence referred to by the District Munsif it is clear that 
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the plaintifs were not able to say in what capacity the defend- 
antsewere in possession. The defendants themselves have had 
possession of these properties with the permission of their Kar- 
navan for their own maintenance after paying the Government 
revenue and other incidental expenses, and it is clear also that 
they have considerably improved the properties. Under 
these circumstances it seems to me that the memorandum of 
objections must be allowed and the decree giving possession of 
the properties to plaintiffs should be set aside. As regards 
costs of the Memorandum as the defendants did once deny the 
tarwad title I do not think th&t any costs should be given to 
them. I direct each party to bear their own costs so far as 
these items are concerned not only in the Memorandum of 
Objections but in both the Courts below. 


Les Vv: Memo. of Objections allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice DEVADoss. 


Sithamraju Ananda Rao and o 
others Appellants* (Defendants Nos. t 
fo 6) 
v. 
Sri Raja Venkatadri Appa Rao 
Bahadur Zamindar Garu Respondent (Plaintif ) 


Res judicata—Minor—Decision in suit by or against—Res judicata against 
minor—Condijions—gross negligence of guardian ad litem—What constitutes— 
Omission to rely upon a judgment in support of plea of res judicata if gross 
negligence—Second appeal—Gross negligence of guardian ad litem—Finding as 
to—Interference with—Jurisdiction. 

The question was whether the plaintifs claim was barred by res judicata 
by reason of the decision of the High Court in a prior second appeal. Both the 
Courts below held that the decision in the second appeal was not binding on the 
plaintiff inasmuch as he was a minor at the time, and his guardian, the Court 
of Wards, was guilty of negligence. 

No evidence was adduced to show that,the manager under the Court of 
Wards or any of the other persons responsible for the conduc of the previous 
litigation was either negligent or that he did not conduct it with due care and 
diligence. The Courts below came to the conclusion that there was negligence 
merely on the fact that a previous judgment between the parties had not been 
relied upon in the previous litigation for the purpose of raising the plea of 
res judicata. 


*§, A. No. 978 of 1923. 23rd July, 1924. 
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Held, that the Courts below erred in holding that there was gross negligence 
or such negligence as would be sufficient to vitiate the decision in the second 


appeal and that the same therefore operated as res judicata against the plaintif. 


Held further that what was gross negligence was a question of mixec law 
and fact and that it was competent to the High Court in second appeal to 
interfere with the finding of the Courts below on such a question. 


Second Appeal against the decree of the District Court of 
Kistna at Masulipatam in A. S. No. 138 of 1921 presented 
against the decree of the Court of the Additional Deputy 
Collector of Bezwada in O. S. No. 126 of 1920. 


F. Ramadoss for appellants. 


G. Lakshmanna and V Govindarajulu Naidu for respond- 


ent. 


The Court delivered the following 


JUDGMENT :_The only point argued in this Second Ap- 
peal is whether the plaintiff's claim is barred by res judicata by 
reason of the decision in S. A. No. 1240 of 1911, Ex. V. Both 
the lower Courts have held that this decision is not binding on 
the plaintiff inasmuch as he was a minor at the time and his 
guardian, the Court of Wards, was guilty of negligence. 
Mr. Lakshmanna who appears for the respondent contends 
that it is not open to this Court to go behind their finding. But 
Iam unable to accept that contention because the question 
whether there was negligence or such negligence as would 
vitiate the proceeding in a Court of Law is not only a question 
of fact but a question of mixed law and fact. What is gross 
negligence is not merely a question of fact but one of mixed 
law and fact and therefore it is quite competent to the High 
Court in Second Appeal to go into the question to see whether 
there was gross negligence on the part of the minor’s guardian 
in the conduct of the previous suit. The question involved 
is as regards the rate of rent for a Baput wet land. The 
High Court decided in 1911 in S. A. No. 1240 of 1911, vide 
Ex. V, that the rent payable was not at the rate claimed but 
at a lower rate, viz., Rs. 2-11-4. In the course of the judg- 
ment the learaed Judges observe that the question of res judi- 
cata was raised but there was no clue as to the identity of the 
lands and the question of res judicata was not put in issue in 
the lower Courts) There was another decision of the High 
Court which is evidenced by Ex. B-2 in which it was held that 
the plaintiff was entitled to a higher rate at the rate of Rs. 5. 
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The question is whether the Court of Wards was grossly neg- 
ligent in not acting upon Ex. B-2 when the suit of 1907 which 
ultimately came up in S. A. No. 1240 of 1911 was filed. In 
the present case no evidence has been adduced to show that 
the manager under the Court of Wards was either negligent 
or that he did not conduct the case of 1907 with due care and 
diligence. All that is brought forward is that Ex. B-2 was 
not relied on for the purpose of raising the plea of res judicata. 
We do not know under what circumstances the manager and 
those who helped him in the conduct of the suit did not rely 
upon Ex. B-2 and did not raige the question of res judicata. 
The question was sought to be raised before the High Court, 
but the High Court found that the identity of the parties was 
not established and therefore the previous judgment could not 
be res judicata between the parties, and they also say :__“‘ The 
first Court states that the judgments relating to the previous 
suit give no clue to the identity of the lands.” And they go 
on to say :—“ The Judge does not hold that the lands are the 
same and we have not been referred to any evidence to show 
that the lands are identical.” And they modified the de- 
cree of the District Court by giving the plaintiff rent at the 
lower rate. Mr. Lakshmanna for the respondent contends 
that the facts appearing in evidence are sufficient to make out 
such negligence as would be sufficient to vitiate the proceeding 
ina Court of Law, and he relies upon Ponnayyah v. 
Viranna (1) in support of his contention. In that judgment 
there is an observation upon which he very strongly relies ~~ 
“ It must be such negligence as leads to the loss of a right 
which might have been successfully asserted if the suit had 
been defended with due care.” This sentence taken from 
its context no doubt would lend colour to the contention of 
the learned Vakil. But we have to see under what circum- 
stances that observation came to be made. Where a guard- 
ian omits to put forward a plea which he should have put 
forward or fails to defend the suit which he ought to have 
defended, no doubt he would be guilty of negligence. But 
where a suit is prosecuted with due diligence the mere fact 
that a certain document which might have helped the party 
was not filed in evidence is not by itself sufficient to show that 
there was gross negligence on the part of those who conducted 


the litigation on behalf of the minor. It is not every kind 


(1921) IL R 45 M 425 4a MLJ 429. 
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of negligence that would be a ground for relief in subsequent 
proceedings. It must be such negligence as would be called 
gross negligence in law. that is, such negligence as would imply 
that the person guilty of it neglected to do what was plainly his 
duty to do or did something which he ought not to have done 
or omitted to do something which any man of ordinary pru- 
dence would have done. There is no evidence in this case 
that any of the persons responsible for the conduct of the pre- 
vious litigation were guilty of such negligence. Mr. Laksh- 
manna relied also upon Gotepati Subban v. Gotepati Nara- 
samma (2). In that case Sankaran Nair, J. who was one ot 
the Judges found that the guardian put forward a false case 
suppressing the true case knowing that by doing so he was 
endangering the right of the minor. He put forward a false 
claim under a false case of adoption knowing perfectly well 
that under a will the minor was entitled to have half the pro- 
perty- It was held in that case that the guardian was guilty 
of gross negligence and that the proceedings in the suit could 
not bind the minor. The observation in Parmeswari Per- 
shad Narayan Singh v. Sheo Dutt Rai and Jhumak Singh v. 
Sheo Dutt Rai (3) is very general. In every case the Court 
has to see whether the facts are sufficient to make out gross 
negligence on the part of the guardian. In this case there 
is'no such evidence forthcoming, and therefore it cannot be 
said that the Court of Wards or their agent or the manager 
who was in charge of the estate of the minor plaintiff was 
guilty of gross negligence. Both the lower Courts have come 
to the conclusion that there was negligence merely on the fact 
that the previous judgment, Ex. B-2, was not relied upon in 
the suit of 1907. Both the Courts have gone wrong, and I 
have no hesitation in holding that there was not gross negli- 
gence or such negligence as would be sufficient to vitiate the 
proceedings in a Court of Law. That being so, Ex. V is bind- 
ing on the plaintiff as well as on the defendants. 


Mr. Lakshmanna further contends that the plaintiff 1s 
entitled to ask for a share of the produce. But this conten- 
tion was negatived in the previous suit; for the learned 
Judges say :__“‘ If the plaintiff was entitled to revert to the 
varam rate or claimed to revert to it and the higher rate was 
agreed to be paid in settlement of that claim, the contract would 
be supported by consideration. ‘That was the case in some 
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of the decisions referred to by the Judge. But those are not 
the, facts here. And following these decisions we hold that 
that the patta must be modified by disallowing the rate of 
Rs. 5 and inserting the lower rate.” The questions now 
raised were actually raised and decided in the previous suit, 
and therefore the plaintiff is not entitled to re-open them. 


In the result the appeal is allowed so far as the 6th appel- 
lant is concerned who is the only person who is now supporting 
the appeal and the decrees of the lower Courts would be 
modified by inserting Rs. 2-11-4 instead of Rs. §. 6th 
appellant is entitled to proportionate costs throughout. 


Appellants 1 to 5 have settled the disputes with the res- 
pondent, and filed a compromise petition. A decree will be 
drawn up in terms of the compromise petition so far as they 
are concerned. 


A-S: V. Appeal allowed. 


eae are, 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT -_MR. Justice Devaposs. 





Kandaswami Chetti Appellant* (Plaintiff) 
v. 
Adimoola Chetti (dead) and another Respondents (De- 
fendants). 


Purchase of similar 





Mortgage—Moveables—Sale of hypotheca by owner 
articles—Mortgagee’s lien 1f attaches to new article. 


The owner of two bulls hypothecated them to another, retaining possession 
with himself. He subsequently sold the bulls and with the sale proceeds pur- 
chased two new bulls a few days after. When a creditor tried to attach these 
bulls, the mortgagee claimed that his hypothecation right extended to the substi- 
tuted bulls. Held, the right of a hypothecatee of chattels does not attach itself 
to goods or chattels purchased with the sale proceeds of chattels or goods mort- 
gaged, unless there is a contract that he should have a right against the substi- 
tuted articles. Chidambara v. Muthaya, I L R 5 Mad 330 followed ; Taylor v. 
Plumer, 105 E. R 721 ; Sinclair v. Brougham, (1914) A. C. 398 referred to ; 
the rights of a mortgagee of immoveable property distinguished. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Cuddalore in A. S. No. 52 of 1921 
(A. S. No. 154 of 1920 on the file of the District Court, 
South Arcot) preferred against the decree of the Court of 
the District Munsif of Cuddalore in O. S. No. 190 of 1919. 


Semmes cng PN aly 


*S A No. 122 of 1922. 29th August, 1924. 
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K. Rajah Aiyar and P. K. Janakirama Aiyar for appellant, 
M.S.Venkatrama Aiyar for respondents. $ 
The Court delivered the following 


JUDGMENT :— The plaintiff in this case attached before 
judgment two bulls belonging to his judgment-debtor, Veera 
Pillai. The defendants put in a claim petition that they,had 
a hypothecation right over the.bulls and their claim petition 
was allowed in their favour. The plaintiff has brought the 
suit for a declaration that he is entitled to execute the decree 
obtained by him against Veera*Pillai and that the bulls are not 
subject to any charge in favour of the defendants. Both the 
lower Courts have held that the hypothecation of the bulls in 
favour of the defendants prevailed over the right of the plain- 
tiff to attach the bulls and dismissed his suit. The judgment- 
debtor had two bulls which he hypothecated to the defendants. 
He sold these bulls in a shandy for Rs. 115 and purchased, 
four or five days after, the bulls in question for Rs. 125. 
Mr. Rajah Iyer on behalf of the appellant contends that the 
hypothecation right of the defendants does not attach to the 
bulls purchased by the judgment-debtor with the sale proceeds 
of the bulls hypothecated. That the hypothecation of chattels 
is valid is now well settled by Narasiah v. Venkataramiah (1). 
In the case of a mortgage of immoveable property the mort- 
gage right attaches to the property which is substituted for 
the mortgaged property. In Venkatarama lyer v. Esumsa 
Rowthen (2) it was held that the mortgagee was entitled to a 
charge on the property which through no fault of his had taken 
the place of the mortgaged property. Krishnaswami Iyer, J., 
who delivered the leading judgment in the case, relied upon the 
principle contained in S. 73 of the Transfer of Property Act 
and held that the mortgagee is entitled to a charge on the pro- 
perty which has taken the place, in substitution, of the property 
actually mortgaged. At page 434 he observed “ It is well 
known that the money or the property given by Government in 
substitution for the lands taken up under the Land Acquisition 
Act is charged in favour of the mortgagee who had his claim 
upon the property so taken.” When properties are acquired 
under Land Acquisition Act by the Government and some 
other property is given in substitution the charge in favour of 
the mortgagee attaches to the property so substituted. But 


1, (1918) I LR 42M 59:35 M L J°450. 
2. (1909) IL R33 M420:20MLJ 330. 
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KANAR AD in order that the charge may attach to the newly acquired pro- 
v. peipy it must be clear from the evidence that the newly ac- 
er quired property was the property sought to be substituted fo: 
the property actually mortgaged. Otherwise the mortgage 

charge on the mortgaged land would not attach to the proper- 

ty newly acquired. In Nidhi Lal v. Mazhar Hussain (3) 

the facts were : N was in possession of six shops in a market- 

place, two as mortgagee andthe other four as proprietor. The 

Municipal Committee of that place decided to establish the 

market in a fresh place, and to use the site of the old market 

for other purposes, and arranged with N to take the sites of 

his six shops in the old market-place and gave him in lieu of 

them sites for six shops in the new. Under this arrangement he 

built six shops in the new market-place. Subsequently, the 
mortgagor of one of the old shops claimed possession of one 

of the six' new ones on payment of the mortgage money and 

cost ‘of constructing the shop. The Court held that the 

claim could not be allowed, inasmuch as it could be justified 

only by a proof of an agreement binding upon the parties at 


the time when the transaction occurred, that some specific one 
among the new shops should be substituted for the old one 
which was the subject of the mortgage, and it had not been 
found that any such agreement was made. As observed by 
the learned Chief Justice, “ The plaintiff’s claim was a mere 
vague attempt by the mortgagor to get hold of some shop or 
other without knowing or caring which one out of the six it 
is to be.” 

The question before me is whether this right of the mort- 
gagee to proceed against the substituted property as being 
subject of his.charge does apply to the case of hypothecation 
of chattels. In the case of hypothecation of chattels possession 
is not given to the hypothecatee. If possession is given to the 
hypothecatee the transaction would become a pledge. In the pre- 
sent case the old bulls which were hypothecated to the defend- 
ants were sold by the hypothecator, and he purchased two new 
bulls, four or five days’ after the sale of the old bulls, for 
Rs. 125. The contention of the respondent i¢ that the new 
bulls having been purchased with the sale proceeds of the old 
bulls the right of the hypothecatee must extend to the new 
bulls. A good title can be acquired by a bona fide purchaser 
of bulls without knowledge of the pupotiecs tone is 


3 (1885) IL R7 A 436. 
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very clear from WNarasiah v. Venkataramiah (1) 
where it is held that the lien of the hypothecatee 
does not attach to goods sold to a bona fide pur- 
chaser. Chidambara v. Muihaya(4) is against the conten- 
tion of the respondent. In that case M pledged his ship to 
C as security for a bond debt of Rs. 1,500, repayable by 
two instalments. 8S seized the ship in French territory for 
a debt due by M and the French Court sold the ship. C made 
a claim on the proceeds of the sale in the hands of the Court. 
The Court held that “ whether or not his lien was destroyed 
by the sale of the ship in Fremh territory, C was not entitled 
to any of the proceeds of the sale either at the date of the 
sale or of his claim in the French Court.” The learned 
Judges observe at page 333 “ Plaintiff had no right whatever 
in the sale proceeds of the ship at the date of the sale or at 
the date of the claim made by him which defendant resisted. 
Those proceeds, in so far as they were more than available 
for defendant's claim, belong to the Manjirasa. All that 
plaintiff could claim of Manjirasa was payment at the due 
date which had not arrived. He could not say of anything 
belonging to Manjirasa, save what had been pledged to him, 
that he was entitled to it, or had acquired any right to it.” 
They also held that the mere fact of the proceeds being in 
French could not make any difference as to the principle of 
their decision. 


It is clear from these decisions that the mortgagee’s 
right does not attach to the sale proceeds of the property 
hypothecated. 


Mr. Venkatrama Atyar, who appears for the respondents, 
contends that the hypothecatee is entitled to pursue his remedy 
against the property in whatever form it may exist, in other 
words, he has got the right to go against the proceeds in the 
hands of the hypothecator. His argument is that if the 
pledged property is converted into some other property the 
hypothecatee is entitled to have his charge on the property 
so converted; andhe relies upontwo cases, Taylor v. 
Plumer (5) and Sinclair v. Brougham (6). The case of Taylor 
v. Plumer (5) was one of trust. There was a fiduciary rela- 
tionship between the parties and the factor or the agent con- 
verted the goods in his possession into. money and security, 





1. (1918) I1LR42M59 35M LJ 450, 4, (1882) I L R5 M 330, 
5. (1815) 3M & S 562: 105 E R 721. 6. (1914) A C 398. 
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and the Court held that the principal was entitled to proceed 
against such security which was purchased with the proceeds 
of the principal’s goods in the hands of the agent. If it is 
a case of trust, the trust property can be pursued in the hands 
of strangers. In the present case there was no trust at all. 
The judgment-debtor was only a hypothecator and the defend. 
ants were only hypothecatees ; and therefore the case ot 
Taylor v. Plumer (5) has no application to the present case. 


In Sinclair v. Brougham (6) Viscount Haldane in the 
course of his judgment observed with regard to Taylor v. 
Plumer (5) —“ Lord Ellenborough laid ‘down, as a limit to 


this proposition, that if the money had become incapable of 
being traced, as, for instance, when it had been paid into the 
broker’s general account with his banker, the principal had 
no remedy excepting to prove as a creditor for money had and 
received. The explanation was, of course, that a relation of 
debtor and creditor had arisen between the banker and his 
client the broker, which precluded the notion of following 
the money.” Mr. Venkatrama Atyar wanted to rely upon 
the observations of Viscount Haldane at page 420 wherein he 
said :__" It is, in my opinion, impossible to confine the right 
at law to follow to cases where there was a fiduciary relation- 
ship.” He wanted to apply that dictum as governing the 
present case. But at page 419 Viscount Haldane quoted 
Bramwell, L. J.’s observations in Ex parte Cooke (7) which 
explain the principle of Taylor v. Plumer (5) :—“ Because 
the money was paid to the broker, not as a trustee in the 
Strict sense of the word, so that no action at law could be 
maintained against him, and he would only be liable to have 
a bill filed against him, but was handed to him in fiduciary 
character, so as not to create the mere relation of debtor and 
creditor between him and his principal.” Thesiger, L. J. 
observed in Re Hallett’s Estate (8), “ All cases where it 


has.been held that moneys mixed and confounded, but still 
existing in a mass, cannot be followed, may, I think, be re- 
solved into cases where, although there may have been a trust 
with reference to the disposition of the particular chattel which 
those moneys subsequently represented, there was no trust, no 
duty in reference to the moneys themselves beyond the ordinary 


5. (1815) 3 Aí & S 562: 105 E R 721 G (1914) AC 398. 
7 (1876) 4 Ch D 123. 8. 13 Cn D 696. 
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duty of a man to pay his debts; in other words, that they 
were cases where the relationship of debtor and creditor gad 
been constituted, instead of the relation either of trustee, and 
cestui que trust, or principal and agent.” 


In this case sale was four or five days before the purchase 
of new bulls. Since the bulla hypothecated were sold 
the hypothecatee could proceed against the hypothecator only 
as a debtor, for the sale gave purchaser a good title and the 
hypothecatee could not proceed against the bulls in the hands 
of the bona fide purchaser. If the purchaser had notice, no 
doubt, the hypothecatee could proceed against the bulls, for 
the purchaser purchased with the knowledge that there was 
a charge in favour of the hypothecatee against the bulls. But 
supposing the bulls were sold to a purchaser with such notice 
can the hypothecatee proceed against the bulls purchased with 
the sale proceeds of the old bulls ? Mr. Venkatrama Aiyar 
answers “he thas right of election. I do not see how the 
right of election comes in; for they were sold to the pur- 
chaser with notice of the hypothecation right in which case 
he cannot proceed against the bulls as well as against the 
sale proceeds in the hands of the hypothecator. And if the 
sale was to a person without notice of the hypothecation right 
the buyer acquires a good title and the hypothecatee can only 
look to the hypathecator for payment of his money; in 
other words, the relationship of debtor and creditor arises the 
moment the bulls are sold to a person without notice. In 
this case the bulls were sold four or five days before the new 
bulls were purchased. I do not think the right of hypothe- 
catee of chattels attaches to goods or chattels purchased with 
the sale proceeds of chattels or goods mortgaged. No doubt 
the case would be different if there was a contract that the 
hypothecatee should have a right against the goods substituted 
for the goods actually sold. In the case of hypothecation of 
stack-in-trade of a going concern there is always a term in 
the deed of hypothecation, or there 1s a contract, that the hypo- 
thecatee shoulti have charge on the goods which are purchased 
to replace the place of goods sold. No such contract has 
been proved in this case. Therefore, I have no hesitation in 
holding that the right of the defendants as hypothecatees does 
not attach to the bulls purchased by the judgment-debtor partly 
with the sale proceeds of the bulls hypothecated. 
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In the result, the appeal is allowed, and the judgments 
of she lower Courts are reversed, and the plaintiff will have 
a decree. 


Both the defendants will pay plaintiff's costs. 

The first respondent having been given up the proper 
order would be : the 2nd defendant who is the 2nd respondent 
here will pay the costs of this second appeal, and the costs in 


the lower Courts will be paid by the 2nd defendant and the 
legal representatives of the 1st defendant. 


T. S. V. e Appeal allowed. 





APPELLATE JURISDICTION. 
In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. CHARLES GORDON SPENCER, Officiating 
Chief Justice AND MR. JUSTICE SRINIVASA ALYANGAR, 


Pyda Satyarazu Appellant* (Petitioner) 
v 


The Guntur Cotton, Jute and 
Paper Mills Company, Ltd. . Respondents (Respondents } 


Practice—High Court—Finality of order—Appeal from final order—Com- 


pany—Winding up—Enforcement of payment of disputed debt—Abuse of 
process of Court. 

With respect to all Courts, more especially Courts of Record, such as the 
Original Side of the High Court. the order of Court is the order (hat comes to 
be embodied in the formal order drawn up and issued by the Court. When 
the first order of the Court is in the nature of a preliminary order, an appeal 
against the final order would be held to include any points decided for the 
purpose of the preliminary order. 

If a creditor presents a petition to wind up a company whose insolvency 
is not admitted, with the object of bringing pressure to bear upon the company 
and make it pay cheaply and expeditiously a heavy debt which it desired to 
dispute in the Civil Court, the petition for winding up is 
an abuse of the process of Court and will be dismissed. In re, London and 
Paris Banking Corporation, L R. 19 Eq Cases 445 ;  Tulsedas Lallubhai v. The 
Bharat Khand Cotton Mill Company, Lid, 1 L R 39 B. 47 referred to. 


On appeal from the Judgment of the Hénourable Mr. 
Justice Kumaraswami Sastri, dated the 26th day of April, 


1923, and passed in the exerciSe of the Ordinary Original Civil 
Jurisdiction of the High Court in O. P. No. 136 of 1922. 





* O. S. Appeal No. 62 of 1923. 1th August 1924. 
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T. R. Ramachandra Aiyar and S. Srinivasa Aiyar for 
appellant. ° 


A. Krishnaswami Aiyar for respondents. 


In the matter of the Indian Companies Act VII of 1913 
and 


In the matter of the Guntur Cotton, Jute and Paper Mills 
Company, Limited 


The Court delivered the following 


JUDGMENT :— Respondents represent a company called 
“ The Guntur Cotton, Jute and Paper Mills Company, Ltd.” 
The appellant Pyda Satyarazu is the wife of one of the Direc- 
tors who is also the Secretary of the Company. She is stated 
to have a mortgage, dated 2nd January, 1918, for 
Rs. 1,23,354 upon the assets of the firm. Rs. 74,000 out of 
this sum having been paid towards interest and principal, about 
Rs. 90,000 remains to be paid. Three suits have been brought 
in the Guntur Courts which raise questions as to the validity 
of this mortgage and none of these suits have been finally 
settled. One is O. S. No. 42 of 1919 onthe file of the 
Additional Sub-Court for accounts in which the appellant’s 
husband was charged with misfeasance in his capacity as Com- 
pany Director. We are informed that the appeal in this suit 
is still pending. The other two are O. S. No. 15 of 1923 
brought for a declaration that the debt is not binding on the 
Company, and O. S. No. 21 of 1924, the mortgagee’s suit for the 
enforcement of the terms of her mortgage. Ina meeting of 
December the 30th, 1917, the shareholders passed a resolution 
terminating the office of Secretary held by the appellant’s hus- 
band to take effect from the 31st March, 1918. The mort- 
gage in favour of the appellant was executed on the 2nd 
January, 1918, by the appellant’s husband as Secretary of the 
Company in favour of his own wife and by his brother-in-law. 
During the pendency of O. S. No. 42 of 1919 the Sub-Court 
appointed a Receiver. The appellant sent a notice to the 
Company on he 1oth January, 1920 demanding the payment 
of the balance due on her mortgage with interest within one 
month. The Sub-Court refused to permit the Receiver to pay 
up the debt. At a meeting of the shareholders a resolution 
was passed on the 18th November, 1922 refusing the winding 


up of the Company and declaring that the appellant was not a 
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creditor of the Company. In these circumstances, the appel- 
lang and two others applied on the Original Side of this Court 
for an order for winding up the said Company. Kumara- 
swami Sastri, J., who heard the petition, upon the Advocate- 
General who appeared for the Company admitting that there 
was a sum of Rs. 60,000 belonging to the Company in Court, 
ordered, that this sum should be paid to the appellant upon 
her furnishing security for its; repayment if. she might be order- 
ed to do so in any proceedings in appeal or suit, and he ad- 
journed the matter for some time in order to allow the appel- 
lant to produce a statement ®f accounts showing the exact 
amount due to her. Upon the adjourned date the learned Judge 
ordered the Company to pay into Court Rs. 65,000 the amount 
-to stand to the credit of the appellant and to be paid over to her 
in the event of her being successful in the suit filed by the Com- 
pany to declare her mortgage to be invalid, and the amount 
was ordered to be invested meanwhile in War Bonds. Now 
the appellant appeals on the ground that the learned Judge 
had no power to alter his first order because the money was not 
paid into her hands but was allowed to be deposited in Court. 
The respondents have filed a memorandum of objections in 
which they maintain that the appellant’s petition should have 
been summarily dismissed. 


I will deal with the memorandum of objections first. 
Mr. T. R. Ramachandra Aiyar has raised the preliminary 
point that it should have been in form an appeal against the 
original order of Mr. Justice Kumaraswami Sastriar bearing 
date 29th January, 1924, and no appeal having been filed 
against that order, it became final and it was not open to the 
respondent to attack that order or the grounds thereof, by an 
appeal against the later order of the 26th of April, and.also 
that in any case any appeal from the order of the 29th Januarv 
was out of time. With regard to this objection it seems to us 
sufficient to observe that with respect to all Courts, more 
especially Courts of Record, such as the Original Side of the 
High Court, the order of Court is the order that comes to be 
embodied in the formal order drawn up and “issued by the 


Court, and that secondly, when the first order of Court isin the 
nature of a preliminary order, an appeal against the final 
order would undoubtedly be held to include any principles 
decided for the purpose of the preliminary order. 
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As regards the merits the law is perfectly clear that peti- 
tions for winding up which are put in order to obtain an unfair 
advantage over other creditors at a time when the Company is 
not known to be insolvent amount to an abuse of the process of 
the Court and should be dismissed, See Buckley on The 
Companies and Limited Partnerships Act, para. 4, page 313 
In Palmer’s Company Precedents, para. 2, Chapter III, p. 52, 
it is stated “ It is now well settled that a petition for winding 
up with a view to enforcing payment of a disputed debt is an 
abuse of the process of the Court and should be dismissed with 
costs. A winding up petitio: is not to be used as machinery 
to try a common law action.” In re, London and Paris Banking 
Corporation (1) Jessel, M. R. observed “ I should be bound 
by authority (even if I entertained a different opinion which I 
do not) to hold that if the debt is bona fide contested and there 
is no evidence other than non-compliance with the statutory 
notice to show thatthe Company is insolvent, and the Company 
denies its insolvency (as this company does) I ought to dismiss 
this petition.” Having further found that the petition in that 
case had not been presented bona fide, that is, not with the view 
of obtaining a winding up order, but with the object of extart- 
ing from the Company a larger sum than they thought was 
fairly due, under pressure of a threat to present the winding 
up petition, he dismissed the petition with costs. In 
Tulsidas Lallubhai v. The Bharat Khand Cotton Mill Co., 
Ltd. (2) two learned Judges of the Bombay High Court 
observed that if a party presenting a petition to wind up a 
company had the object of bringing pressure to bear upon the 
company in order to make it pay cheaply and expeditiously a 
heavy debt which it desired to dispute in the Civil Courts, he 
commits one of the worst abuses to which the winding up sec- 
tions of our statute law could be perverted. The learned 
Judge who heard this petition on the Original Side stated that 
he could not hold that the claim was a fraudulent one or one 
made with an indirect motive to establish by a short cut an 
otherwise unsustainable claim. Without going so far as to 
say that the claim was a fraudulent one, we feel no doubt in 
saying that fo order for payment should have been made. 
The debt is disputed ; suits are pending contesting the 
validity of the mortgage; the shareholders have passed a 
resolution denying the status of the appellant as a creditor. 
She is the wife of one of the Directors, whose conduct has 
4, 19L. R Eq. Cases 445. 2. (914) I. L. R OBA 

R—90 


Satyarazu 


v. 
The Guntur 
Cotton, Jute 
and Paper 
Milis Co ,Lid 


Satyarazu 
v, 
The Guntur 
Cotton, Jatc 
and Paper 
Milis Co „Ltd. 


Narayana- 
marthi 
v. 
Achayya 
Sastrulu. 


714 THE MADRAS LAW JOURNAL REPORTS. [VOL, XLVII. 


been condemned. The Company is not admitted to be insol- 
vent and there is no reason why the appellant, if the amount 
is due, should not get her remedy in the usual course by obtain- 
ing a decree in the suit instituted by her. It is urged on her 
behalf that the order was made by consent and therefore that 
the respondents are not in a position to object to it. In the 
Order it is stated, that the Advocate-General offered to bring 
the money into Court. I do not think that this implies that 
he was ready to submit the case of his client to any order that 
the Court might pass. If he did make'any admission that 
would enable the appellant to æbuse the process of the Court, 
then I think that the learned Judge should not have acted 
upon it. The only order that can be made upon this appeal 
and the memo. of objections is to cancel the learned Judge's 
order for payment of Rs. 65,000 into Court and to dismiss 
the petition for winding up with costs to be paid to the res- 
pondent Company both here and in the Original Court. The 
memo. of objections is allowed with costs. The appeal is 
dismissed with costs. 


A. V. V. Memo. of Objections allowed 
Appeal dismissed. 


IN THE HIGH Court OF JuDICATURE AT MADRAS. 
PRESENT :__Mr. CHARLES GORDON SPENCER, Officiating 

Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 
Ayinavalli Narayanamurthi and others Appellants in 
both the appeals* (Defdts. 2 to 5) 


V. 
Bulusu Achayya Sastrulu and others. .Respondents in both 
the appeals (Plaintiffs 1 to ç 
and 1st defendant). 

Civil Procedure Code, S. 92—Sust for scheme - Hindu lemple—Grant of land 
—Lands burdened with service—Absolute grant to tlemfle— Dealings by trustees 
—Eudentiary value of—Scheme—Framing of —Provision for permanent supervision 
and control by Court—Undesirabilsty of. 

Where the question was whether certain lands were granted to a Hindu 
temple as an endowment or to certain Archakas (who were also its trustees) bur- 
dened with the service of maintaining the worship of the temple, etd, that having 
regard to the inam title-deed describing the lands as ‘‘devadayam," and the other 
documentary evidence in the case, the Jands were granted to the deity as an 
endowment and not to the Archakas. 

The evidence of user and enjoyment, however long, uninterrupted and un- 
questioned, would be evidence of the grant only in the absence of any reliable of 
cogent evidence with regard to the terms of the grant itself or in case of any 


~ Appeals Nos. 275 and 276 of 1921 16th July, 1924. 
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ambiguity in the grant. The fact that during a long period oftimethe Archakas Narayana: 


dealt with the properties as if they were their own, and partitioned them amongst mo ea 
themselves is not of much evidentiary value in the absence of parties or persons Achayya 
interested in setting up the rights of the temple as distinguished from the Archakas. Sastrulu, 


A scheme framed under S. 92 of Civil Procedure Code for a Hindu temple pro- 
‘vided ster alsa for vacancies ia the office of trusteeship being filled up by the Court, 
for the appointment of an auditor by the Court annually, and for the Court sanc- 
tioning mortgages or leases of temple properties and a further clause gave general 
liberty to apply to the Court with regard to any matter arising out of the scheme or 
modifications thereof. Held, that the provisions were objectionable both in princi- 
ple and in practice. It is not desirable that Courts should assume to themselves the 
continued supervision of ‘institutions for the management of which they are 
called upon to frame schemes. 
Appeals against the TAN of the Court of the Sub- 
ordinate Judge of Rajahmundry in O. S. Nos. 42 and 43 


of 1918 respectively. 


G. Lakshmanna and K. Ramamurthy for appellants. 
V Ramadoss and B. Satyanarayana for respondents. 


The Court delivered the following 


JUDGMENT ::__In the village of Ayinavalli, in a public 
temple on the bank of Godavari, there is a shrine dedi- 
cated to Visveswaraswami. In the village of Mukteswaram, 
in another public temple also on the bank of Goda- 
vari, there is a shrine dedicated to Mukteswaraswami. 
Both these shrines would appear to have been, if not con- 
structed and established, at any rate endowed by the Peddapur 
Samasthanam some time in the last years of the 18th century 
or the beginning of the 19th. Almost from that time, the 
members of the same family would seem to have been officiat- 
ing as Archakas at both these shrines. Against the five per- 
sons at present admittedly holding the office of Archakaship 
in both these shrines two suits have been instituted by the 
same set of plaintiffs, one in respect of Visveswaraswami 
temple. Both these suits were instituted under the provisions 
of S. 92 of the Civil Procedure Code with the sanction of the 
Advocate-General for, inter alia, a declaration that the defend- 
ants are not the legal trustees, the removal of the defendants 
from the office of trustees 1f they should be found to be legal 
trustees, the 4ppointment of new trustees, the taking of inven- 
tory of accounts and the framing of a scheme for the manage- 
ment of the temples and their properties. For some reason or 
another at the hearing of the suits the defendants gave up the 
claim that they were the Dharmakarthas or the trustees of the 
temples. We apprehend that this abandonment of their 
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claims as Dharmakarthas or trustees was probably with a 
view to enable them more successfully to contend that the suit 
lands were lands belonging to them and not to the deities but to 
them as Archakas subject to the performance of Nitya Nive- 
danam or the daily worship. The main question that has 
been argued before us is that the lower Court was wrong in 
holding that the lands were grants to the temples or deities 
themselves and not to the Aechakas. For the determination 
of this question obviously no oral evidence could be of any 
usc and the learned Vakil for the appellants relied for the 
purpose of contention solely off the documentary evidence in 
the case. We are, however, constrained to observe in pass- 
ing that it is to be regretted that suits involving merely the 
determination of such a simple question should have been 
pending for three years in the Subordinate Judge’s Court and 
a further period of three years in this Court. [It is true that, 
as contended on behalf of the Archakas, the appellants, they 
have been in possession and enjoyment of the suit lands per- 
forming the Nitya Nivedanam or the daily worship without ac- 
counting and without deeming themselves accountable in respect 
of surplus income, if any, from the lands to any person. If 
there were no documentary evidence whatever to indicate in 
whose favour the original grants were, whether in favour of 
the deities themselves, that is to say, the temples as institu- 
tions or to the Archakas subject to or burdened with the per- 
formance of the daily worship we should have been disposed 
to attach considerable weight to such long uninterrupted and 
unquestioned enjoyment. But the evidence of user and en- 
joyment however long, uninterrupted and unquestioned, would 
be evidence of the grant only in the absence of any reliable 
or cogent evidence with regard to the terms of the grant itself 
or in case of any ambiguity in the grant. It seems to be clear 
that almost till very recently the suit lands yielded only just 
what was sufficient for the Nitya Nivedanam or the daily 
worship. No doubt in such a state of things not only the 
persons who established the temples and made the endowments 


but succeeding generations of worshippers would, have allowed 
the Archakas to cultivate the lands and take the income per- 
forming the pooja as it was obviously the most convenient 
mode of arranging for the worship of the deities and the pay- 
ment of remuneration for the Archaka service. But when 
the income accruing from the lands came to be considerable 
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and the Archakas by reason of old habits and following their 
forefathers claimed the lands and surplus profits therefsom 
to be their own, it was only natural that the worshippers 
should take steps to secure the surplus income for the institu- 
tions. The learned Vakil for the appellants stated his posi- 
tion thus :__“ These were small temples. The daily worship 
had to be carried on and the Archakas paid for their services 
and obviously the most convenient method of arranging for 
both would be to grant to the Archakas sufficient lands, burden- 
ed with the obligation of carrying on the daily worship, a 
simple and single arrangemenf to achieve both the purposes. 
The expression Nitya Nivedanam includes in itself the idea of 
remuneration of Archakas. No doubt there would be much 
force in this contention in the absence of any satisfactory evi- 
dence regarding the person to whom the grant was originally 
made. The learned Vakil for the appellants drew out at- 
tention to the decrees and transactions relating to the suit 
lands, by and between the members of the 
family of Archakas, all of them calculated to show that during 
that entire period, the Archakas dealt with the properties as 1f 
they were their own, partitioned them amongst themselves and 
so forth. He relied strongly, for example, on Ex. XL, which 
was a decree of the District Munsif’s Court of Amalapur in a 
suit of the year 1830, in which, though the suit was dismissed, 
the properties were, on admission of the parties, treated by the 
Court as partible properties. | Such decrees and transactions 
however by or between the members or branches of Archaka 
family are not of any evidentiary value in the absence of parties 
or persons interested in setting up the rights of the temples 13 
distinguished from the Archakas. Mr. Lakshmanna at one 
stage seemed inclined to argue that having regard to the pro- 
visions of Clause 2 of S. 62 of Regulation VI of 1816 and the 
issue of notification thereunder, the judgments of the Courts 
of Law relating to immoveable properties in these suits may 
amount to judgments in rem ; but he did not press that view 


and it seems to us that the said provision was one merely intend- 
ed to evade multiplicity of suits. It seems to us, however, 
quite clear from the evidence of the public documents adduced 
in the case that the original grant was really in favour of the 
temples themselves. The learned Subordinate Judge has in 
his judgment dealt with all the documentary evidence in detail 
and come to the conclusion that the grants were to the temples 
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and not to the Archakas. It seems to us that the evidence in 
this direction is really overwhelming and conclusive. The 
inam title Ex. ‘N,’ dated the 6th of December, 1859, is grant- 
ed to the manager for the time being of the temple and refers 
to the grant as Devadayam or Pagoda Inam. Ex. ‘B, which 
is an extract from the inam register of the same period, refers 
to the deities as grantees and the purpose of the grant as sup- 
port of the deities and liable to be continued as long as the 
pagodas are kept up. Exs. D to H are all entitled accounts 
of the grants of lands pertaining to the deities in the village of 
Ayinavalli. It is clear from afl these documents that the origi- 
nal grants were to the temples themselves and not to the Archa- 
kas. In this view we entirely agree with the learned Subordinate 
Judge. This disposes of the main contention on the part of 
the appellants. The Subordinate Judge has also framed a 
scheme for the management of the temples, the appointment ot 
trustees, the remuneration of Archakas and other matters. In 
ordinary circumstances we should have thought that one trustee 
for these small temples would have been sufficient, but as both 
parties have agreed that it would be more desirable to have 
three and as we are further assured that there will be-no practi- 
cal difficulty in finding suitable persons in the locality to be 
appointed as trustees we have not thought fit to interfere with 
the provision in the scheme. It seems to us, however, that 
the provision in clause 3 of the scheme for vacancies in the 
office of trusteeship being filled up by the Court in Clause 6 of 
the scheme, for the appointment of an auditor every year by 


the Court and in paragraph 9g for the Court sanctioning the 
mortgages or leases of the temple properties and in Clause 12 
for a general liberty to apply to the Court with regard to any 
matter arising out of the scheme or the modifications thereof, 
are objectionable both in principle and in practice. It is far 
from desirable that Courts should assume to themselves the 
continued supervision of institutions, for the management of 
which they are called upon to frame schemes. In fact, under 
such schemes the Courts of Law constitute themselves in some 
manner as temple committees and the whole byrden of such 
‘functions for all time is thrown upon the Courts. Itis very 
undesirable that the Courts should be burdened with such tasks. 
Even in the interests of institutions themselves, it is doubtful 
if such provisions are calculated to promote their improvements 
or efficiency. We are also not satisfied that Courts of Law 
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are generally the best fitted to choose proper trustees more 
especially having regard to the procedurue generally adopted 
in such cases. Further, we are disposed to consider though 
in the view we are taking it is unnecessary to decide the point, 
that such decrees are really ultra vires having regard to the 
express provisions of S. 92 of the Civil Procedure Code, which 
makes it imperative that for the purpose of getting certain 
reliefs in respect of public charities, suits should be instituted 
by persons interested after getting the sanction of the Advocate- 
General. Though we are aware that several learned 
Judges of this Court have themselves framed or sanctioned 
such schemes still it seems to us that such practice should be 
discouraged and discontinued. Though, however, we dis- 
approve of the provisions of the same enabling or requiring the 
Court from time to time to appoint trustees, to carry out the 
auditing of the temple accounts, sanction acts of management, 
appoint and remove trustees and so forth, still in view of the 
fact that the legislature is about or likely to pass into law a 
comprehensive Act dealing with all religious institutions and 
endowments, we do not consider it necessary to alter the 
scheme at present, but only direct that as soon as such enact- 
ment should be passed, no time or opportunity should be lost 
by the Court acting under the powers reserved to itself under 
the scheme to make the necessary alterations in the scheme so 
as to place the temples under the supervision of such agencies 
as may be constituted and to rid the Court of much of the 
functions and duties assumed under the present scheme. With 
this intimation the appeals are dismissed. The defendants 
Archakas of the temples who have been for such a long time in 
possession and enjoyment of the suit lands have not been found 
to have acted mala fide and there is no reason to suppose that 
the defendants in setting up their claims made and believed in 
by their forefathers before them. In these circumstances we 
direct that the direction in the decree of the lower Court for 
the payment of costs of the plaintifs by the defendants be 
deleted. The defendants will bear their own costs both in the 
Court below and in this Court. The plaintiffs’ costs here and 
in the lower Court will be paid as and when the funds permit 
from such surplus as may remain in the hands of the trustees 
to be appointed. The memorandum of objections filed by the 
plaintiffs respondents in this Court are also dismissed, but with- 
out any order as to costs. 


A. V. V. Appeals dismissed : Decree modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


* PRESENT :—-MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 


Stinivasachariar Appellant” (Pelitioner- 
purchaser) 
v. 
Appavoo Reddy alias Ayyanna Reddi 
and others Respondenis in both 
(Respondents). 


C1011 Procedure Code, 1908, S. 63 (2)— Attachment by Comitis of different 
grades ~Sale by inferior Court earlier th8ugh attachment by it later—Validity— 
Subsequent attempt to sell property in execution of a decree of superior Couri— 
Application by purchaser in execulion of decree of inferior Court to stop sale— 
Maistainabslity—Cro8!] Procedure Code, S. 47—Enquiry on application—Scope of. 

Where property attached by a Court of a higher grade is subsequently attach- 
ed by a Court of a lower grade and 1s sold by the latter Courtin execution of its 
decree, the sale is under S. 63 (2) of Civil Procedure Code valid and passes title to 
the purchaser. 

Where, subsequent to the sale by the Munsif, the decree-holder ın the suil in 
the Sub-Court applied for the sale of the property in execution of his own decree, 
held, that the purchaser in execution of the Munsif'’s decree was entitled, under 
S. 47, Civil Procedure Code, to apply to the Sub-Court to stop the sale on the 
ground that the title to the property had passed to him and that it had ceased to 
be the property of the judgment-debtor. 

The purchaser ın execution of the Munsif’s decree is a representative of the 
judgment-debtor, and the matter is one relating to execution. 

Held, further, that on such an application it would be open to the Court ta im- 
quire whether the decree of the Munsif was vitiated by fraud or on any other 
ground, 

Appeal against and petition under S. 115 of Act V of 1908 
to revise the order of the Court of the Subordinate Judge of 
Coimbatore, dated 10th March, 1923, in E. A. No. 257 of 1922 


in E. P. R. No. 77 of 1922 in O. S. No. 108 of 1919, 


T. M. Krishuaswami diyar for appellant. 
S. S. Ramachandra Atyar for Respondent. 


V. Ganapathi Aiyar for respondent in C. R. P. No. 741 of 
1923. 


The Judgment of the Court was delivered by 

KRISHNAN, J. :—In this case a somewhat novel point 
arises for decision, There was a decree in the District Munsif’s 
Court against one Bole Reddi and another. The property in 
question here was attached in execution of that decree. The pro- 
perty had also been already attached by an order of attachment 
before judgment by the Subordinate Judge of Coimbatore. The 


* AA O No. 315 of 1923. 2nd April, 1924, 
(C, R. P. No. 741 of 1923.) 


~ 
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Subordinate Judge has passed a decree in his suit and the 
attachment before judgment took effect asan attachment gfter 
decree. The property was sold by the District Munsif in exe- 
cution of the decree in his Court, and has been purchased by 
the appellant before us. Subsequently the decree-holder in the 
Subordinate Judge’s Court applied to the Subordinate Judge to 
have the property sold in execution of his decree. Thereupon 
the appellant here put in a petition to the Subordinate Judge 
asking that the property should not be sold in execution 
of his Court decree as it was no longer the property of 
the judgment-debtor, the title “to the property having passed 
to him by his purchase inthe execution of the Munsif’s 
Court decree. The Subordinate Judge rejected this applica- 
tion as being an incompetent application altogether. The 
appeal is against that order. The Subordinate Judge rightly 
remarks that the application cannot be treated as an application 
under O. 21, Rule 58, C. P. C., for that rule is only applicable 
only when the objection taken is that the property attached 
is not liable to attachment. In this case, at the time the 
Subordinate Judge attached the property, it was still the pro- 
perty of the jadgment-debtor and no objection could have been 
raised to the attachment when it was put on the property. The 
Subordinate Judge then proceeds to say in his order that the 
present application is not one contemplated by any provision 
of the Civil Procedure Code and he dismisses it on that ground. 
We are unable to agree with him. He has quoted the ruling ın 
Mahadeo Lal v. Darsan Gope (1) asan authority for his posi- 
tion, In that case one of the decrees in execution was a mort- 
gage decree which did not require any attachment to be put on 
the property. Here we have a case where two Courts have 
attached the same property in execution of money decrees in 
each Court. This is a case which falls under S. 63 ot the Civil 
Procedure Code. Ordinarily under clause (1) the Court which 
should have realızed or received such property and determined 
any claim thereto or any objection to the attachment thereof 
was the Court of the highest grade, 1. e., the Subordinate Judge’s 
Court. But for some reason not clear on the record, it was 
the Munsif that caused the sale of the property and not the Sub- 
ordinate Judge. Clause (2), which has been newly introduced 
in S. 63 says,“ Nothing in this section shall be deemed to 
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invalidate any proceeding taken by a Court executing one of 
such decrees.” It would follow from this clause that the sale 
by the Munsif in execution of his decree was not invalidated by 
the fact that the property was under attachment by the Sub- 
ordinate Judge. Thesection clearly validates such sales. There 
was a considerable difference of opinion at one time as to the 
result of two Courts attaching a property and each selling it 
itself. It was first held in Madras that the sale of the superior 
Court even if later in time prevailed and passed the title of the 
property, the sale by the inferior Court being invalidated. Vide 
Muthukaruppan Chetty v. Muthuramalinga Cheity (2). That view 
was somewhat modified by this High Court in Kunhayan v. 
Ithukuit (3), where it was held that the prior sale by the in- 
ferior Court would pass title to the property if it had no notice 
of the proceedings before the superior Court, but if the inferior 
Court had notice of the proceedings of the superior Court 
and still proceeded to sell, that sale would be vitiated. The 
Allahabad High Court seems to have taken a different 
view altogether, namely, that the sale by the first Court 
prevailed, whatever the grade of the Court that made the sale 
may be. The introduction of clause (2) insection 63 of the 
Civil Procedure Code seems to be intended for the purpose of 
setting this dispute at rest. It clearly lays down that anything 
done by the Court executing the decree shall not be deemed to 
be invalidated because of the existence of the attachment on the 
property by the superior Court irrespective of any question of 
notice. That being so, we must hold in this case that the sale 
by the Munsif passed title to the appellant. Then the question 
is whether the appellant can adopt any procedure under the 
Civil Procedure Code to bring to the notice of the Subordinate 
Judge the fact that the title tothe property had already passed 
to him and stop the sale of it in execution of the Subordinate 
Judge’s decree. The Subordinate Judge says that there is no 
such provision in the Code, but we think the matter is one which 
can be brought within the terms of S. 47 of the Civil Procedure 
Code. The purchaser is certainly a representative of the judg- 
ment-debtor even though he is a Court-auction purchaser. See 
Veyindramuthu Pillai v. Maya Nadan (4). The appellant 
was therefore a representative of the judgment-debtor in the 
suit before the Subordinate Judge and as such representative he 
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was entitled under S. 47 to apply to the Subordinate Judge to stop 
the sale of the property, on the ground that the title to it had 
passed to him. That is certainly a matter relating to execution. 
The words of section 47 being quite wide enough to include such 
a contention, the Subordinate Judge should have entertained 
this application. The contrary view‘ was no doubt taken in 
Mahadeo Lal v. Darsan Gope (1), but with all respect we 
are unable to follow the reasoning in p. 544 where the 
learned Judges say, “ We are unable to hold that the present 
respondent petitioners can be said to be the representatives of 
the judgment-debtors for the purpose of that section, namely, 
S. 47. They are, in fact, setting up an antagonistic litle based 
on their purchase.” That is not the view that has prevailed 
in Madras, as the decision of the Full Bench referred to 
above shows. We are unable, therefore, to follow the 
ruling in Mahadeo Lal v. Darsan Gope (1) on that point. The 
question then is what isto be done in this case? If there 
are any allegations of fraud in obtaining the decree in 
execution of which.the appellant purchased the property or any 
other ground which would vitiate the decree itself, it would no 
doubt be a ground for enquiry. The order of the Subordinate 
Judge refusing to entertain the petitioner's application must be 
set aside and the case is remanded to him for a fresh disposal 
according to law in the light of the observations we have made 
above. The respondent will pay the costs of this appeal to the 
appellant. The costs in the Lower Court will be disposed of 
by that Court. 

The Civil Revision Petition is dismissed but without costs, 

A. S. V. — Order sel aside. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 
Rajamanicka Chettiar and another Appellants” (Defendants) 





v. 
A. Manickam Chettiar (died) and 
others | Respondents (Plaintiff 
and his legal representa- 
lives). 


Hindu Law—-Will—Construction—Woman—Bequest to—Estate conveyed— 
Presumption—"Enjoy” if imports limited estate—Bequest by person having ab- 
solute estate —Estate conveyead—No words linnting estate given --Ef fect. 
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The fact that a legatee is a Hindu woman does not raise any presumption that 
the estate given to heris onlya life-estate. The question whether an absolute 
estatesor a limited estate only was intended to be given must be decided on the 
language of the will taken as a whole. 


The will of a Hindu, who hadan absolute estate in the properties purporting 
to be bequeathed thereby, stated: “ The following are the particulars as to how 
each of the legatees should enjoy after my life-time.” It then set out the list of 
properties which the testator desired his elder sister (P) should enjoy, and then of 
the properties which he desired his adopted sisters, A and V, and her daughter, 
S, should enjoy. The testator made nq provision whatsoever for any gift over or 
any remainder passing tp any one ‘There were no words whatsoever in the will 
to restrict the scope of the estate given to a life-estate. There were, however, also 
no words authorising the legatees to alienate the property. 


Held, on a construction of the will, that it gave whatever rights the testator 
had in the properties to legatees, and that was an absolute estate. 


The word “enjoy” in the will means " enjoy the benefit of the ownership of 
property” and not merely the income of the property. 


When a person who has got an absolute estate makes a disposition of his pro- 
perties, unless there is something to indicate that he was limiting the estate given 
by him in some manner, it is right to take it that he passes the whole of bis estate 
by his gift. 

Appeal against the order of the District Court of North 
Arcot at Vellore in A. S. No. 97 of 1922, dated 12th January, 
1923, preferred against the decree of the Court of the District 
Munsif of Vellore in O. S. No. 1038 of 1922, 

S. Varadachartar for appellants. 


The Advocate-General (T. R. Venkatarama Sastri) and 
P. K. Janakiram for respondents. 


The Court delivered the following 


JUDGMENTS :—Krishnan, J—The decision of this case 
turns upon the construction to be put upon Ex. A, the will of 
one Munirathna Chetty. The question is whether the will 
confers upon the legatees an absolute estate or only a life-estate. 
The District Munsif held that the interest conveyed by the will 
was an absolute one, but the learned District Judge has come to 
the conclusion that it conferred only a life-estate. The legatees 
are no doubt Hindu women, but I have already held in 
Chidambaratha Goundan v. Sellappa (1) that the fact that the 
legatee is a Hindu woman does not raise any presumption that 
the estate given to her is only a life-estate. We have to decide 
the question on the language of the willas to whether only a 
limited estate was meant to be given or not. The language of 
the will in this case 1s no doubt somewhat peculiar. It says: 
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‘* The following are the particulars as to how each of the lega- 
tees should enjoy after my life-time.’’ It then sets out the, list 
of the properties which the testator desires his elder sister, 
Papathy Ammal, shouJd enjoy and then of the properties which 
he desires his adopted sisters, Pachai Ammal and Visalakshi 
Ammal, and her daughter, Sundaram, should enjoy. It was con- 
tended before us that as the testator made an arrangement only 
for the enjoyment of these preperties we must hold that the 
will intended to give only a life-estate. I am unable to accept 
the argument for I do not think the word “enjoy ” is conclu- 
sive of the meaning at all. The learned District Judge thought 
that the word “‘enjoy’” meant “ keep possession of and take the 
income,” But the word “enjoy” might very well be used 
with reference to properties which are given absolutely and I 
consider that this word “ enjoy ” as in the case just referred to 
in Chidambaratha Goundan v. Sellappa (1) means “to enjoy the 
benefit of the ownership of property ” and not merely the 
income of the property. Taking the will, as a whole, the 
natural meaning seems to be that the testator decided to divide 
the whole of his properties among the legatees. He made no 
provision whatsoever for any gift over or any remainder passing 
to any one. He himself had an admittedly absolute estate, and 
when a person who has got an absolute estate makes a disposi- 
tion of his properties, unless there is something to indicate that 
he was limiting the estate given by him in some manner, it is 
right to take it that he passes the whole of his estate by his 
gift. That principle is recognised in S. 8 of the Transfer of 
Property Act. In this will there are no words whatsoever to 
restrict the scope of the estate to a life-estate. It may also be 
pointed out that the testator uses the word “enjoy” with 
reference to his own rights in the property for, in describing 
the properties, he speaks of them as “enjoyed” by himself. 
There is, I think, no reason to give a restricted meaning to the 
word “enjoy” in this case. It is true that there are no special 
words authorising the legatees to alienate the property, but 
those words are quite unnecessary to support an absolute estate. 
Their absence does not necessarily indicate a limited estate. I 
agree, therefore, with my learned brother in holding that taking 
the will as a whole, it clearly gives whatever rights the 
testator had in the properties to the legatees and that 
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is an absolute estate. I agree that the appeal should be allowed 
and the order of the District Judge set aside and the decree of 
the District Munsif restored with costs in this and in the lower 
appellate Court. 


Odgers, J. :—The only point raised in this appeal is the 
quantum of interest taken by certain legatees by Exhibıt A, the 
will of one Munirathna Chetty. The testator gave some proper- 
ties first to his elder sister separately and secondly certain pro- 
perties to Pachai Ammal and Visalakshi Ammal, his sisters by 
adoption. The word used in bêth cases is “ enjoy”? as to the 
first legacy, “these shall be enjoyed by the said individuals,’ 
and with regard to the second, “ description of the properties to 
be enjoyed” by these two ladies. The learned District Munsif 
came to the conclusion that the interest conveyed by the will 
was in each case absolute. The learned District Judge, to whom 
appeal was taken, came to the conclusion that the words meant 
no more than “‘keep possession of and take the income,” so that 
the effect of the will was to give a life-interest only to each of 
the legatees. Now itseems to meto be well settled by the 
recent decisions of this Court that the fact that a legatee is a 
Hindu woman does not now raise any presumption against her 
taking an absolute estate. In Chidambaratha Goundan v. Sel- 
lappa (1) my learned brother Krishnan, J. held that the rule that 
when a Hindu gave property to a Hindu woman and more par- 
ticularly to a Hindu widow there isa presumption that the estate 
meant to be given is only a life-estate has been held in recent 
cases not to apply now in this presidency. I had occasion to 
consider this matter very recently in A. A. O. No. 311 of 1922 
when I came to the same conclusion. Therefore, the sole ques- 
tion to be considered is whether the words used are in the lan- 
guage of the Privy Council in Ramachandra Rao v. Ramachan- 
dra Rao (2) of “sufficient amplitude’ to convey in the terms of 
the gift itself absolute rights of ownership. It is objected that, 
in the present case, we have no words conferring on the legatee 
a right to alienate, etc. Itis said that the word “enjoyment” 
must be construed in a strictly limited sense. Tlisis deduced 
from the fact thatin enumerating the properties the testator 
describes each as “in enjoyment, having been purchased from, ” 
so and so. This to my mind orly shows the way in which he 
became entitled to those properties. It is not probable that a tes- 

1. (1919) 10 L W 620. 2. (1922) I L R 45 M. 320: 43 M LJ 78 (P. C.) 
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tator should say, “shall enjoy having received under this my 
will,” or something of that sort which would be strictly ana- 
logous to the expressions used by the testator in this will with 
reference to himself. I think, therefore, that nothing really 
turns on that argument. It is not disputed that the testator had 
full power to dispose of these properties as he pleased. He 
had not any near male relations since the construction of the 
will is now contested by a reversioner. There is no disposal 
in remainder of the testator’s admittedly absolute interest unless 
it is disposed of to these legatees. There is to my mind a 
presumption that a man means to give all that he has got, 
unless by expressions he has used and other surrounding cir- 
cumstances, a different intention can be inferred. I do not see 
any ground for drawing such an inference here. The words 
are somewhat similar to those occurring in A. A. O. No. 311 of 
1922 already referred to and in which I held that the word 
“enjoy” was capable of conferring an absolute esiate. The case 
most strongly relied on by the respondent is that reported in 
Charlapathi Chunna Cunniah v. Cota Nammalwariah (3). In 
considering that case, it is very important to bear in mind the 
observations of Ramesam, J. in Kanakammal v. Baktavatsulu 
Naidu (4) that the case in Charlapathi Chunna Cunniahv. Cola 
Nammalwariah (3) was decided at atime when the trend of 
Madras decisions above reterred to against limiting estates to 
females was not well established. This is clearly seen from the 
judgment itself. 


In Charlapathit Chunna Cunniah v. Cota Nammalwariah (3) 
the learned Judges said that “ although the circumstances of 
the legatee being a widow, the absence of words of inheritance 
or words authorising alienation are not in themselves sufficient 
to restrict the estate : those circumstances may be taken into 
consideration in construing the other provisions of the will’’ 
This, in my view, led the learned Judges in Charlapathr 
Chunna Cunniah v. Cota Nammalwaraiah (3) to construe the 
word “enjoy”? ina limited sense. It may be added that the 
learned Judgés themselves do not seem to be very confident as 
to the correctness of their decision. I am of opinion that there is 
no ground here to restrict the meaning of the word “enjoy” to 
a life-estate and adhering to my decision in A. A. O. No. 311 
of 1922. I would construe the terms of this will as an intention 


3. (1909) I L R33 M. 91, 4. (1922) 44M LJ 23, 
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to confer an absolute estate on all the legatees. In this view, 
the decision of the learned Judge is wrong and the appeal must 
succeed and the decree of the District Judge set aside and that 
of the District Munsif restored with costs here and in the 
Lower Appellate Court. 

A. S. V. Appeal alowed. 


IN THE HIGH COURT GF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE MADHAVAN NAIR. 


Duraichami Tevar ° Appellanti * (Plaintiff) 


V. 
Adimuthu Nadan and another ... Respondents (Defendants). 


Civil Procedure Code, S.11—Parhes and representatrves—Decisson in suit by 
mortgagee against purchaser of hypotheca—Subsequent suit against person deriv- 
ing lille under foriner purchaser. 


A suit by a mortgagee to enforce his mortgage as against a purchaser of the 
hypotheca was dismissed on the ground that the mortgage had been paid off. In 
a subsequent suit by the plaintiff to enforce the mortgage against a person who 
had purchased the hypotheca from the defendant in the previous suit but prior to 
the institution of that suit, Held, that the decision in the prior suit was not res 
judicata and did not bar the subsequent suit Mussan Haji v. Thiyan Thavara 
Koran, (1921) 41 M. L. J. 392 referred to 

Second appeal against the decree of the Court of the 
Subordinate Judge of Ramnad at Madura in A. S. No. 5 of 
1921 preferred against the decree of the Court of the Principal 


District Munsif of Manamadura in O. S. No. 398 of 1917. 


S. R. Muthuswami Atyar for appellant. 
Adimuthu Nadan and Muthusami Nadan for respondents. 


The Court delivered the following 


JUDGMENT :—Plaintiff’s suit was to enforce a mortgage 
executed by the Ist defendant in his favour. The 2nd defend- 
ant in the case was the purchaser of this hypotheca from one 
Ramaswami Thevan who himself purchased it from the ist 
defendant. The plaintiff’s case has been dismissed by both the 
Lower Courts on the ground that it is barred by res judicata. 
The facts necessary for appreciating this ground af res judicata 
are mentioned in para. 3 of the appeal judgment. In 1913 the 
plaintiff instituted a suit against Ramaswami Thevan to recover 
Rs. 800. It was pleaded in that suit that there was an adjust- 
ment of accounts between the parties andin that adjustment the 
a meee ee a 


* S, A. No. 1393 of 1921. 10th July, 1924, 
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payment of Rs. 122 relied upon went towards the discharge of the 
present mortgage claim. Eventually that suit was dismissed. 
It was stated on behalf of the contesting defendant that since 
the matter of discharge of the present claim was considered tn 
the previous suit and it was found to have been discharged, the 
claim cannot be adjudicated again in this case by the plaintiff. 
It appears to methat this argument is not sound. The 2nd 
defendant’s purchase of the hypatheca under Ex. III was long 
before the suit and it cannot be said that in that suit his in- 
terests were represented ; the decision, therefore, cannot be 
considered to be binding on Ħim. It is unnecessary to discuss 
this question in extenso as the matter has been dealt with in a 
series of decisions. One decision of the Madras High Court that 
I would refer to is that reported in Anakkaran Puthiavalappil 
Mussan Haji v. Thiyan Thavara Koran and others (1), There it 
was held that a lessee under a lease granted before a suit 
brought by or against his lessor is not bound by the decision 
therein against the latter if he (the lessee) was not himself a 
party to the suit, I think the principle of that decision applies 
to this case also, The same view is found enunciated in Joy 
Chandra Banerjee v. Sreenath Chatterjee (2); see also Ram- 
chandra Dhondo Kulkarni v. Malkapa Bin Narsapa Devare and 
others (3). 

I hold, therefore, that the decision of the lower Court that 
the plaintiff's suit is barred by res judicata is wrong. I set 
aside the decision and remand the case to the first Court for 
disposal according to law. The appellant will have his costs 
in this Court. As regards the costs in the lower Courts they 
will abide the result. The appellant is entitled to get the refund 


of the Court-fee. 
Appeal allowed and case remanded, 


A. V. V. 





1. (1921) 4L M. L. J. 392 2. (1904: I L R 32 C. 357 at 36), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ePRESENT :—MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 
P. S. K. Haji Sait Muhammad Abdul 
Gaffur Rowther and another Appellanis® (Defend- 
ants 1 and 2) 


v, 
K, E. S. Muhammad Samsuddin Rowther 
and others Respondents | Defend- 
antis 3 and 4 and L. 
e Rs. of Plaintiff (de- 
ceased). | 


Civil Procedu: e Code, S 2 (12)—Mesue profits—Nature of—Basts of calculation 
—Burden of proof—Lands in the possession and cultivatos of defendant — Allega- 
lion of cultsvation at a loss for successive seasons—Whiat plaintif should prove. 

When mesne profits are claimed from a person the onus of proving what pro- 
fits might with diligence have been received in any year lies upon the party 
claiming mesne profits, but the onus of proving what profits the person in wrong- 
ful possession actually jeceived lies on the person in possession. 

Mesne profits are in the nature of compensation or damages. In any case the 
proper measure to be awarded is tobe determined by what the party in posses- 
sion actually receives or recovers except in cases where it is or can be shown that 
what is so received or recovered falls below what would have been so recovered 
or received with due diligence. 

Where in a suit for mesne profits it was found that the defendant was directly 
in possession during nine consecutive seasons and suftered considerable loss 
throughout, he cannot be said to be dealing with the land with due diligence ; for, 
if the lands had been let out, they would have fetched some rent, however low it 
may be. In such à case the person claiming mesne profits must letin some 
affirmative evidence with regard to the amount for which they might have been 
reasonably let out. In the absence of such evidence, mesne profits cannot be 
ascertained 


Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in E. P. No. 722 of 1920 in O. S. No. 70 


of 1916. 
C. V. Anantakrishna Atyar for appellants. 


K. Rajah Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Officiating Chief Justice.—The onus of prov- 
ing what profits might, with due diligence, have been received 
in any year lies upon the party claiming mesne profits, but the 
onus of proving what profits the person in wrongful possession 
actually received lies upon the person in possession. Vide 
Ramakka v. Nagesana (1). The best evidence of the profits de- 
rivable from the cultivation of a particular feld in any given 


* Appeal No. 312 of 1921. 3rd September, 1924, 
1. C. M. A. Nos. 411 and 401 of 1921. 
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year is the evidence as to the actual yield in that year minus the 
cost of cultivation. But such evidence, in order to be useful, 
must be exact, and it is always open to the party out of posses- 
sion to falsify the accounts as to the number of measures of 
grain gathered at the harvest or the price prevailing when they 
were soldor the cost of cultivation. He may also adduce 
evidence to prove that the occupant was not diligent and might 
have got greater profits by proper diligence. In the absence 
of evidence as to actual profits, the next best evidence is 
evidence as to possible profits, of which evidence as to yield 
of similar adjoining lands in th@ year in dispute is an example. 
In the present case the petitioners did not prove that any parti- 
cular items of the defendants declared accounts of the yield of 
lands kept under direct cultivation were incorrect, but they 
relied on the circumstance that for nine seasons there had been 
a net loss upon these lands as itself so highly improbable as to 
warrant the rejection of all the defendants’ accounts on the 
ground that no man in his senses would go on cultivating the 
same land year after year, ata loss, although every one is liable 
to losses in particular bad seasons. The yield of the suit lands 
in Other years, which the Subordinate Judge has adopted as the 
yield for the years in dispute, is not such a good guide as evi- 
dence as to the yield of neighbouring lands of similar quality 
inthese years would be, and is open to the objection that as 
regards the lands under lease, which are not kept separate, the 
leases are better evidence of the profits. 

The plaintiffs failed to produce such evidence. The only 
course for the Court to adopt under these circumstances was to 
clisallow mesne profits upon the lands under direct cultivation 
on account of the absence of any evidenceas to what they might 
have yielded and the incredibility of the defendants’ story that 
they did not actually yield any profit at all and to award mesne 
profits upon the leased lands only. 


l, therefore, agree in the order proposed to be made in my 
learned brother's judgment. 


Srinivasa diyangar, J. :—The only question that arises in 
this appeal relates to the mode of ascertainment of mesne pro- 
fits. The suit is one for partition instituted by the daughter now 
dead and represented by her legal representatives of a deceased 
Mahomedan against her brothers and others for her share in 
their father’s estate and for mesne profits, 
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The proceedings from which this appeal has been preferred 
relate to the mesne profits of the agricultural lands from the 
date of the plaint. A Commissioner was appointed to take 
evidence and report on the amount of mesne profits and he, in 
his report, fixed the sum of Rs. 3,561-14-6 inclusive of interest 
as the amount 6:-<-~sne profit payable by defendants 1 and 2 
to the plaintiff's representatives. On objection taken to the 
Commissioner’s report by both the parties, the matter came 
up before the Subordinate Judge of Tuticorin who awarded to 
the plaintiff’s representatives the sum of Rs. 5,033-1-6 and 
interest thereon. Defendants 1Sand 2, who have been found 
liable for this latter amount, have preferred this appeal. 

At the enquiry before the Commissioner the plaintiff 
adduced no evidence whatever. The defendants, however, 
produced several account books and also examined a number of 
witnesses, The learned Subordinate Judge has rejected entirely 
the evidence of these account books on the ground that in his 
opinion they had been specially fabricated by the defendants 
with a view to defeat and defraud the plaintiffs. The two 
circumstances that he relies on for coming to that conclusion 
are: firstly, that the defendants, at any rate, after the institution 
of the suil, knew that they would some day be held accountable 
for mesne profits and that they had, therefore, a strong motive 
for fabricating false accounts; and secondly, that the accounts 
of the khas or direct cultivation of certain lands by the defend- 
ants shows that such direct cultivation has, strangely enough, 
in almost every season during the accounting period, resulted 
not in profit but considerable loss. This latter circumstance 
is undoubtedly calculated to raise a great deal of suspicion, 
But that alone even coupled as it may be with the existence of 
strong motive would not be sufficient to discredit the account 
books altogether. lt must be observed that the plaintiffs have 
not challenged the accounts in any other manner or sought to 
show by an examination of the accounts of cross-examination 
of witnesses to bring out any aspects or characteristics of the 
account books on which it may be found thatthe account 
books are not genuine. The Subordinate Judge, after rejecting 
the account books entirely, practically brushed aside the whole 
of the Commissioner’s report and proceeded to assess mesne 


profits himself not on the basis of any figures available for the 
period in question but on the basis of figures found for a pre- 
yjous period by a former Commissioner appointed in the suit, 
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A considerable portion of the lands were lands let out to 
tenants even during the accounting period ; and the agreements 
executed by the tenants in respect of the lands so leased “out 
have all been produced and filed. In fact, so far as the rents 
recovered from these lands are concerned, both parties were 
clearly agreed that the plaintitf’s represéntatives would be en- 
titled to their proper share in the rents so realised. There was, 
therefore, no reason whatever fer the Subordinate Judge to 
reject altogether the available figures in respect of the lands 
leased out. 


We are clearly of opinion that the plaintiffs representatives 
would be entitled to their seventh share of the amounts found 
by the Commissioner as recovered from the tenants in respect 
of the lands leased out during the nine periods of cultivation in 
question. As this account has not been separately made up, 
the matter might have to be referred to the lower Court for 
the taking of such accounts if the parties here should be unable 
to agree in the same. 


As regards, however, the lands which have been directly 
cultivated by the defendants during the period the net result of 
the cultivation in nearly all the periods has been shown to be 
considerable loss. The question arises in this connection 
whether the claimant for mesne profits in such cases is 
entitled merely to a share of the actual profits received or re- 
covered by the person in possession, and, if not, what the true 
measure of mesne profits should be. The point to start from is 
that mesne profits are in the nature of compensation or 
damages. Their Lordships of the Judicial Committee have ob- 
served in the case of Grish Chunder Lahiri v. Shoshi Shikhareswar 
Roy (2) that mesne profits are in the nature of damages which the 
Court may mould according to the justice of the case. In the 
case of Midnapnr Zamindari Co., Lid. v. Kumar Naresh Narain 
Roy (3) their Lordships of the Judicial Committee refer to 
mesne profits as compensation to the plaintiff for the exclusive 
use of the land by the other party. The damages are for the 
wrongful witMholding of possession or exclusion from posses- 
sion of the party entitled thereto or found to be so. 


The definition of mesne profits in the Civil Procedure Code, 
Sec. 2, clause 12, itself contains a clear indication as to what 
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the true measure of mesne profits is. It lays down that “mesne 
profits ” of property means those profits which the person in 
wrongful possession of such property actually received or 
might with ordinary diligence have received therefrom ; that 
is to say, 1f, in respect of any particular property, the Court 
should find that profits received or recovered by the party in 
possession do not amount to what with ordinary diligence he 
might have received from the property, then the true measure 
is what would have been so received with due diligence, or, 
in other words, what the party in possession actually receives 
or recovers is the proper measur® except in cases where it is or 
can be shown that what is so received or recovered falls 
below what would have been so recovered or received with 
due diligence. 

As it is conceivable that in respect of certain lands the 
party in possession might have cultivated with the diligence 
and with regard to others without such diligence, the question 
can be decided only with’ regard to each item of property. 

Applying these principles to the lands under the direct or 
khas cultivation of the defendants themselves, we find that in 
all the nine seasons to which the accounting relates, the defend- 
ants are said to have not only not recovered any profits but 
suffered considerable loss, the expenses being alleged to be far 
in excess of the yield. We cannot, therefore, treat this kind 
of dealing by the defendants with certain lands as dealing with 
due diligence. The very facts clearly show that these lands have 
not been managed by the defendants with that amount of due 
diligence, which is indicated in the definition of mesne profits: 
It is clear that if the lands had been let out, they might have 
fetched, ıf not large rents as in the other cases, at least some 
low rent. 

We are, therefore, left to find out the mesne profits 
in respect of all the lands under the khas or direct 
cultivation of the defendants by determining what rent or 
income they would or could have fetched in those seasons 
if they had been let out by the defendants to strangers. It was 
incumbent on the plaintiffs to adduce some affirmative evidence 
with regard to the amounts for which these lands might 
have been reasonably let in the particular seasons or years by 
the defendants. See judgment in Ramakta v. Nagesana (1) 

1. AAO Nos. 411 and 401 of 1921. 
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in this Court not yet reported. No such evidence whatever 
has been adduced. There is some evidence to the effect, that 
all the lands that could be let were leased out by the defendants 
and that only the other lands were cultivated by them directly. 
There is, therefore, no material whatever from which the 
amount of mesne profits in respect of these lands could be 
ascertained, There is also no principle or warrant for burdening 
the plaintiff’s representatives who were admittedly out of 
possession with any losses alleged to have been 
sustained by the defendants in the course of their khas or 
direct cultivation of lands whfch must have been carried on 
without due diligence. 


The best course, therefore, in these circumstances would 
be to strike out from the account of mesne profits all the 
figures relating to the khas or direct cultivation of some of the 
lands by the defendants themselves and take only the lands 
leased out to tenants to ascertain the share to which the plain- 
tiff’s representatives would be entitled to therein. It seems to 
us that these figures could be easily worked out and agreed to 
by and between the parties themselves in this Court and in 
order to see whether they are in a position to do so, this case 
will be posted again for orders after the lapse of 10 days. If 
the parties, however, are unable to agree, the case will have to 
be sent back to the Lower Court for the figures being worked 
out on that basis. 

As both parties have partially succeeded and partially failed, 
there will be no order as to the costs of this appeal and each 
party will pay and bear his or their own costs in this Court. 

Troe y. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE DEVADOSS. 
Ramasubbu Nayaker ...Petilioner* (Appellant in Appeal 
No. 170 of 1924 on the file of the H. C.) 
v. 
-Dorai Raj alias Muniandi Naicker (minor) 
by Rangammal, guardian ...Respondent (Respondent in do.) 


Registration Act, S.77—Suit for compulsory regisiration--Decres in—A ppeal— 
Power of Appellate Court to direct stay of 1egisliation, 
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Where in a suit under S.77, Registration Act, the plaintiff gets a decree direct- 
ing the Registrar to register a particular document within 30 days after the passing 
of sach decree, the section does not prevent a Civil Court which has power to hear 
an appeal against the same from staying the execution of the decree under the Civil 
Procedure Code. In such a case if the appeal ultimately fails, the document can 
be presented for registration within 30 days from the disposal of the appeal. 
Gopinath Adkikary v. Gadadhar Das, I, L, R. 33 C. 1021 followed. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing stay of further proceedings in execution of 
the decree of the Court of the Subordinate Judge of Ramnad at 
Madura, dated 31st March, 192g, in O. S. No. 27 of 1923 pend- 
ing disposal of Appeal No. 170 of 1924 preferred therefrom to 
the High Court. 

C. Krishnaswami Rao and T. Nallastvam Pillai for peti= 
tioner. 

A. Venkatrayaltah for respondent, 

The Court made the following 

ORDER :—This is an application for stay of the execution 
of a decree pending the disposal of a First Appeal (unnumbered). 
Mr. Venkatrayaliah, on behalf of the respondent, has taken notice 
of this application for stay and has very strongly opposed the 
stay on the ground that S. 77 of the Registration Act is im- 
perative and that the document must be presented within 30 
days of the decree of the Subordinate Judge’s Court. In other 
words, his contention is that this Court has no power to stay 
the execution of the decree and that if it does stay the non- 
presentation of the document within 30 days would make 
the document useless. I am unable to accept this con- 
tention. Sec. 77 of the Registration Act provides for the 
filing of a suit by a person who wants to get the docu- 
ment registered and for asking for relief and the relief that 
he asks is that the Registrar may be directed to register this 
document within 30 days after the passing of such order. 
This does not prevent a Civil Court which has power 
to hear an appeal against the order made by the lower Court 
from staying the execution of the decree under the Civil Pro- 
cedure Code and I wish to make it clear that th® order which 
I make on this application will not in any way prejudice Mr, 
Venkatrayaliah’s client. Mr, Krishnaswami Rao has drawn my 
attention to a case reported in Gopinath Adhikary v. Gadadhar 
Das (1) in which this question is incidentally considered. 

1. (1906) I L R33 C 1020 at 1021. 
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McLean, C. J. held that there was no objection to a document 
being presented after the disposal of the appeal provided that 
it was presented within 30 days from the disposal. Ina matter 
like this, where the decision of the First Courtis not final, it 
cannot be said that the document must be presented within 
thirty days from the decision of the First Court. It may be that 
the defendant may fail here and succeed on appeal to the Privy 
Council or the appellant may succeed here and the respondent 
may succeed on appeal to the Privy Council. Sec. 77 refers to 
the final decision of a Civil Court and not to the decision ofa 
Court whose judgment is likelyto be reversed on appeal. I, 
therefore, hold that the objection of Mr. Venkatrayaliah fails 
and I direct that the execution of this decree as to registration 
be stayed pending the disposal of the appeal. In other words, 
the registration of the document will be stayed pending the dis- 
posal of the appeal There will be no stay as regards the rest 
of the decree. 


T. S. V. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :_Mr. CHARLES GORDON SPENCER, Officiating 
Chief Justice AND Mr. JUSTICE SRINIVASA AIYANGAR. 


Karnati Munayya Appellant* (Plaintif ) 
v. 
Mitta Krishnayya, minor by his guardian 


Mitta Balanna (vide Order, dated 2-11-1921 
on C. M. P. No. 1043 of 1921) and 


others Respondents (Defendants 
Nos. 1 and 3 and legal representa- 
tives of 2nd defendant). 


Hindu Law—Guardian—Sale of minor's property—Validity—Portion of sale 
price agreed to be left with vendee to be paid by him to the minor on his attain- 
ing majority—Vendee executing bond therefor—Sale if rendered invaltd thereby 
—Vendor’s lien tf lost by reason of suck arrangement. 


A guardian of a minor sold property of the minor, and, as part of the tran- 
saction of sale agreed that the purchaser should withhold one-third of the en- 
tire purchase-money and keep it in his hands till the minor attained majority. 
Simultaneously with the sale, the purchaser executed a bond to pay the balance 
of the purchase-money on demand by the minor immediately after he attained 
majority. 

* Appeal No. 105 of 192r. 18th July, 1924. 
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“In a suit brought by the minor on attaining age to set aside the sale, it was 
argued, infer ala, that the deposit of the balance of the sale price with the 
vendee indicated that there was no immediate necessity for the sale and that it 
was an imprudent transaction as the minor’s guardian ran the risk of the vendee 
becoming insolvent before the minor came of age. 

Held, that the circumstances of the case amply justified the sale by the 
guardian, and that it was not invalid on account of the arrangement entered into 
as regards the balance of the sale price. 

Per Officiating Chief Justice :-—The arrangement as to the balance of the 
sale price did not put an end to the | vendor's statutory lien therefor. 

Krishnaswam: Atyangar v. Subramania Ganapatigal, 35 M L J 304 con- 
sidered. 

Appeal against the decree qf the Court of the Temporary 
Subordinate Judge of Cuddapah in O. S. No. 33 of 1920 
(O. S. No. 54 of 1919 on the file of the District Court of 


Cuddapah). 
A. Krishnaswami Atyar for appellant. 


S. Srinivasa Aiyangar and S. V Narayana Atyar for res- 
pondents. 
The Court delivered the following 


JupGMENTS > The Officiating Chief Justice :— The plain- 
tiff, whose suit was dismissed in the lower Court, appeals. The 
suit was brought to set aside a transaction of sale entered into 
by the plaintif’s guardian during his minority. The plaintiffs 
guardian was his mother and it appears that his maternal uncle, 
Narayya, assisted his mother in business transactions. The 
sale deed (Ex. VII), which is attacked, is a sale of a house in 
Proddatur for Rs 4,300 in which the minor has a one-third 
share. Owing to the death of his father, after division had 
taken place between the plaintiff’s step-brother on one side and 
the plaintif and his father on the other side, during the life- 
time of the father, the plaintiff's share of the house, at the time 
of the sale, was two-thirds. The price being Rs. 4,300, two- 
thirds of this amounts to Rs. 2,866. The Judge has found 
that there was justifiable necessity for about half the sum, 
Rs. 770 being due upon a mortgage incurred by the plaintiff s 
father, Rs. 93, being due on a simple debt, Rs. 40 for the 
plaintiff's father’s funeral expenses, and about Rs. 450 for the 
marriage expenses of the plaintiff's sister. It isnot now sug- 
gested that any fraud on the part of the plaintiff's guardian has 
been proved. But it is argued by Mr. Krishnaswami Atyar 
that there was no justification for selling this property when 
the debts due by the family might have been defrayed by a 
mortgage or by other means; and secondly, it is argued that the 


zy 
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deposit of Rs. 1,433 of the sale price with the vendee indicates 
that there was no immediate necessity for selling the minor's 
share and that it was an imprudent transaction as the minor’s 
guardian ran the risk of the vendee becoming insolvent before 
the minor came of age. The Subordinate Judge has carefully 
considered the circumstances of the sale and he has found on 
the first issue that the sale was not an imprudent alienation, that 
the price was reasonable, and that the vendee acted bona fide. 
An important consideration in this case is that the minor not 
having become divided by metes and bounds from his step- 
brother had only an undividedsshare in this house. Some pro- 
perty had to be sold in order to raise money to pay off the 
debts, instead of allowing them to increase by accumulation of 
interest. Owing to the house being undivided it had to be sold 
as a whole as nobody would give a proper price for an undivid- 
ed share. The plaintiff's half-brother joined in the sale and it 
is not suggested that he was unmindful of his own interest or 
was ready to accept a smaller price than what the house was 
worth for his share of the purchase-emoney. More than one 
attempt was made to sell the property. On the first occasion 
the plaintiff's maternal uncle himself offered bids in order to 
raise the price and when it was sold for a price that was con- 
sidered insufficient, he bought it back again, and again put it 
up for sale. All these are circumstances which indicate that 
the sale was a bona fide transaction arranged by the plaintiff’s 
guardian to meet the necessities of paying her husband’s debts 
Simultaneously with the sale, the purchaser executed a bond 
(Ex. B.) to pay Rs. 1,433 in all on the plaintiff's demand 
immediately after he attained majority the interest mean- 
while was fixed at 6 per cent. which was the rate of interest 
secured by the discharged mortgage document. 


It is argued that it was an improper act on the part of 
the minor’s guardian to leave any part of the purchase-money 
in the hands of the purchaser. One consequence of so doing 
was that the minor’s guardian was prevented from embezzling 
or wasting the cash which ought to come to the minor. The 
question hasbeen considered in several cases, whether in such 
a case where a purchaser separately covenants to pay the pur- 
chase-money or part of it at a future date, the vendor loses 
his lien for the unpaid purchase-money. In the case reported 
in Krishnaswami Aiyangar v. Subramania Ganapatigal (1) 
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two promissory notes were executed as part of the considera- 
tion for the sale and it was held by the learned Judges who 
decided that case that the vendor lost his lien for the unpaid 
purchase-money. Phillips, J., who delivered the judgment 
of the Court, observed that when there is a separate agreement 
for payment of part of the purchase-money in lieu of actual 
cash, it is a question of the intention of the parties whether 
the agreement is accepted as a collateral security or whether 
it is a substitution for the statutory right, which every vendor 
has by reason of S. 55 (4) of the Transfer of Property Act, 
to have a lien for the unpaid wurchase-money. On the facts 
of the case it is not for us now to say that it was wrongly 
decided because that must have been upon the view which 
the Court took of the intention of the parties. In Webb v. 
Macpherson (2) the Privy Council pointed out that under 
S. §5 of the Transfer of Property Act it is only in the absence 
of a contract to the contrary that the seller does not retain 
his lien upon the property for recovery of the purchase-money. 
Therefore the question in every case is whether the contract 
excludes the operation of the charge. This will be so whe- 
ther the charge is one created by a statute as in India or arises 
out of equity as in England. Halsbury’s Laws of England, 
Vol. XIX, page 30, makes it clear that everything depends upon 
the intention of the parties. I can find nothing in the tran- 
saction under Ex. B to indicate that there was any understand- 
ing between the plaintiff’s guardian and the purchaser Venkata- 
subbayya that the latter should get the property unencumbered 
by any lien for the unpaid purchase-money. ‘The parties 
seem to have considered it necessary that there should be some 
collateral agreement, like Ex. B, in order to make it clear that 
the unpaid portion of the purchase-money should be payable 
to the minor after he attained majority. There is nothing 
in the terms of this document or in the sale deed to indicate 
an intention to put an end to the vendor’s statutory lien. ‘The 
guardian’s conduct in entering into the transaction was not 
such as to justify any reflection being cast upon it on account 
of this arrangement. I am of opinion that the Subordinate 
Judge was right in upholding the transaction afd dismissing 
the suit. The appeal must be dismissed with costs. 


Srinivasa Atyangar, J. :—I agree with my Lord the Chief 
Justice. I only wish to add that the strongest ground on 





2. (1903) ILR 31 C 57:13 ML J 389 (P C). 
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which Mr. Krishnaswami Atyar relied for asking us to set 
aside the sale was that as part of the transaction between 
the guardian of the minor and the purchaser it was agreed 
that the purchaser should withhold one-third of the entire 
purchase-money and keep it in his hands till the minor should 
attain majority. This he argues is clear and cogent evidence 
that there was no necessity for the alienation at any rate 
to the extent of the amount that was agreed to be detained 
in his hands. If it stood alone, undoubtedly a Court of law 
would have hesitated before it refused to set aside such a 
transaction. It is not merew evidence that there was no 
necessity for the amount which was agreed to be detained by the 
purchaser but it was argued that it also showed that the amount 
that was necessary might have been raised otherwise. How- 
ever, in this case, there are various circumstances which weigh 
on the other side. To begin with, the mortgage of Rs. 770 
was not only upon the suit house but also upon all the other 
immoveable properties of the minor.” The release of the other 
properties from this encumbrance was undoubtedly a benefit 
to the estate of the munor. This house itself 
barely 15 feet in breadth though not actually divided by metes 
and bounds was divided into three parts, the elder 
son's share being the middle, and the two-thirds that 
accrued to the minor being on either side of this share. There- 
fore, there was a house which had necessarily to be sold at 
some time or other. The elder brother was willing there 
and then to join in the sale. It is also clear that some moneys 
were required to pay off the unsecured debts and a sum cf 
Rs. 400 for meeting the expenses of the marriage of the 
minor’s sister. I do not think it would have been a prudent 
transaction to seek to sell only one share of the minor’s pro- 
perty. | Nobody would have purchased it. No doubt a 
Court has to decide not only with regard to the kind of aliena- 
tion but also with regard to the quantum of alienation. But 
considering all the circumstances, it seems to me to be perfectly 
clear that this transaction was not such as should be set aside. 
We should also bear in mind that the purchaser was a stranger 
and not a reltion of the parties. No fraud or collusion 
has been alleged or proved. The circumstances clearly show 
that the guardians of the minor were not anxious to handle any 
moneys of the minor. No doubt it may be argued, as it 


was, that the mere fact that for his own protection the pur- 
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oer 


chaser stipulated to retain in his hands a sum of Rs. 1,400 and 
odd showed that he was conscious that the transaction was ques- 
tionable or was capable of being questioned. But having re- 
gard to the large number of claims in Courts every day to 
set aside altenations we cannot accuse any purchaser, if he was 
overcareful. It has often been said that the test for a Court 
in considering whether a transaction by a guardian on behalt 
of the minor should be set aside or not would be to see whe- 
ther the transaction was such as a man of ordinary prudence 
would have had in respect of his own property. That un- 
doubtedly is not an accurate statement of the law. It is too 
broadly stated. But at any rate, that clearly indicates one 
limit, namely, that no Court will uphold a transaction which it 
considers that a man of ordinary prudence would not have 
had, in respect of his own property. The other 
limit I should like to lay down somewhat in this way. Suppose 
at the time of the transaction the guardians, who acted actually, 
were guardians appointed by the Court and they made an 
application to the Court for sanctioning a particuluar transac- 
tion, were the circumstances such as the Court would consider 
justifiable for the purpose of sanctioning the transaction ? It 
is perfectly clear that, if, in these circumstances, a Court would 
have sanctioned a transaction, it must be deemed to be a tran- 
saction which no Court of Law would or should set aside. 
Even applying this principle, I am satisfied that in this case 
the circumstances were such that, if an application had been 
made to the Court for sanctioning the sale of the two-thirds 
share of the minor in this property, a Court of Law would 
have sanctioned it. It is in evidence that for three days 
public auctions were held and this property was attempted to 
be sold. ‘There was no purchaser and all the circumstances 
indicate that by the sale of this property the necessary amount 
was sought to be raised as it was the best thing to do, the 
elder brother of the minor, the mother and the maternal uncle, 
all of them admittedly acting bona fide in the interests of the 
minor, concerned in the sale. I, therefore, agree that the 
sale sought to be set aside should not be set aside. The ap- 
peal, therefore, fails, and I agree to the ordet proposed by 
my Lord the Chief Justice. 


A. 5. V. Appeal dismissed. 


PART XX.] THE MADRAS LAW JOURNAL REPORTS, 743 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JusTicE DEVADOSS AND MR. JUSTICE 
JACKSON. ° 


Mannam Latchayya Appellant*® (Plaintiff ) 
U. 
Surabathuni Kotamma and another Respondents ( Defend- 
ants 1 and 2). 
Appeal—Finding adwerse—A ppeal from—Decree in favour of party—Effect 
—Finding not res judicata. 
A party in whose favour a decree has been passed cannot appcal against 
the decree merely on the ground that the finding on one of the issues is against 
him. Such a finding will not be res ;flicata. 


second Appeal! against the decree of the Court of the 
Additional Subordinate Judge of Guntur in A. S. No. 36 of 
1921 (A. S. No. 603 of 1920 on the file of the District Court 
of Guntur) preferred against the decree of the Court of the 
Additional District Munsif of Guntur in O. S. No. 75 of 
1918 (O. S. No. 549 of 1916 on the file of the Principal Dis- 
trict Munsif’s Court, Guntur). 


Ch. Raghava Rao for appellant. 


C. Sambasiva Rao for respondents. 
The Judgment of the Court was delivered by 


Devadoss, J. :__In this appeal the question is whether the 
appeal to the Court below was competent or not. The 2nd 
defendant was the appellant before the lower appellate Court. 
The suit was brought by the plaintiff alleging that he was the 
adopted son of Ramaswami. The ist defendant is 
Ramaswami’s widow and _ the 2nd defendant her 
brother’s daughter. The īst defendant set up a gift 
in favour of the 2nd defendant. The District Munsif found 
against the alleged adoption and found in favour of the alleged 
gift, but held that the gift was not valid. The 2nd defendant 
appealed against that finding of the District Munsif, and the 
Subordinate Judge held that the gift was valid. The plaintiff 
prefers this Second Appeal and contends that the 2nd defend- 
ant was not competent to prefer an appeal against a decree 
which was in der favour inasmuch as the District Munsif had 
dismissed the plaintiff's suit with costs. 


This point is covered by very clear authorities so far as 
this Court is concerned and there is no reason to depart from 
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them. In Secretary of State v. Saminatha Koundan (1) 
it was held that a party in whose favour a decree was passed 
cowd not appeal against the decree on the ground that the find- 
ing on one of the issues was against the party. In Venkata- 
suryanarayana v. Sivasankara Narayana(2) the learned Chief 
Justice and Seshagiri Aiyar, J., held the same view. In D. Nara- 
samma v. D. Kannaya(3) and in Muttukumarappa v. Arumuga 
Pillai (4) the same view was held. In Jamait-un-nissa v. 
Lutf-un-nissa(5)the Full Bench held that a party not aggrieved 
by a decree was not competent to appeal against the decree on 
the ground that an issue was found against him. 

Mr. Sambasiva Rao, who*appears for the defendant, re- 
lies upon Ranganatham Chetty v. Lakshmi Ammal (6). That 
is a judgment of the learned Chief Justice and Mr. Justice 
Oldfield in which there is an observation (at page 383) 
which supports the defendant’s case. But the decision in 
Secretary of State v. Saminatha Koundan (1) was not brought 
to the notice of the learned Judges, and they rest their decision 
upon another point. Therefore the observation with regard 
to this point can only be considered as obiter. The decisions 
in Yusuf Sahib v. Durgi(7) and Ramakrishna Naidu v. Krish- 
naswami Naidu (8) do not materially help the respondent. 
It is urged by the respondent that the find- 
ing of the District Munsif that the gift 
was not valid might be res judicata between the plaintiff and the 
2nd defendant in some future litigation. The opinion of the 
majority of the Judges of this Court is against the view that 
it is res judicata. But there is the decision in Ramakrishna 
Naidu v. Krishnaswami Naidu (8 )in which two learned Judges 
of this Court held that such a decision would be res judicata. 
Mr. Raghava Rao states that he would not rely upon the deci- 
sion on the point as res judicata in any future litigation so far 
as this point is concerned. That being so, we do not think that 
the 2nd defendant would be affected by the finding of the Dis- 
trict Munsif in any future litigation that may arise between her 
and the plaintif. 

We allow the appeal, but inasmuch as the plaintiff (appel- 
lant) did not raise this point before the lower Courts, disallow 
costs. 


A-S. V. Appeal allowed. 
1. (1911) ILR37 M 25:21 ML J 947. a. (1917) 17 M L T 85, 86. 
3. (1881) IL R 4M 134. 4. (1883) IL R7M 145. 
5. (1885) ILR 7 A 606. 6. (1913) 25 M L J 379. 
7. (1907) IL R30M 447:17 ML J 260. 8. (1918) 36 ML J 641. 
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IN THE HIGH Court oF JUDICATURE AT MADRAS. 


PRESENT :— MR. CHARLES GORDON SPENCER, Officiating 
a 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 


Hazarat Kibulai Sayyed Gulam Gouse 


Sha Sahib Kadiri Petitioner* (Respondent 
in Appeal No. 135 of 1923 
on the file of the High 


Court) 
v. 
Dost Mohammad Khan Sahib dead) 
and another Respondents (Appellants 
in do.). 


Civil Procedure Code, S. 92 and O. 22 R. 3—Scheme suit—Appeal—Deaih 
of one of the relator appellants—Effect of —A batement. 


Where during the pendency of an appeal against a decree in a suit under 
S. 92, Civil Procedure Code, one of the plaintif-appellants dies, there is no 
abatement resulting from such death. Parameswaran Munpee v. Narayanan 
Nambudiri I L R 40 M 110; Alagappa v. Muthiah, I L R 41 M 237 followed ; 
Chitabile Ram v. Durga Prasad, I L R 37 All 296 at 298 dissented from. 


An application for dismissal of the appeal on the ground the appeal had 
abated by ı1eason of such death does not come within the scope of O. 22, R. 3, 
Civil Procedure Code. 


Petition praying that in the circumstances stated in the 
afhdavit filed therewih the High Court will be pleased to dis- 
miss with costs Appeal No. 135 of 1923 preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of Tanjore in O. S. No. 33 of 1922. 


C. Vinayaka Rao for petitioner. 
P. R. Ganapathi Aiyar for respondent. 
The Court made the following 


ORDER :__Parameswaran Munpee v. Narayanan Nabu- 
diri (1) is a direct authority for the view that a suit once insti- 
tuted by two or more plaintiffs duly authorised under S. 92, 
Civil Procedure Code, does not abate in consequence of one 
of the plaintifs dying during the continuance of the suit. 


It seems to us that the case of one of two or more appel- 
lants dying after the filing of an appeal against a decree in a 
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suit of the nature referred to in S. 92 is an a fortiori case of 
abatement not resulting from the death of a party. 


* The observations in Chhabile Ram v. Durga Prasad (2) 
to the effect that it is necessary that there 
should be two persons interested in the trust and 
holding the Advocate-General’s sanction for carrying on the 
litigation have not been accepted by the Bench which decided 
the case in Parameswaran Munpee v. Narayanan Nambu- 
diri (1) and in view of the strict interpretation which has been 
put upon the expression “ instituted ” by Sir Lawrence Jenkins 
in Darves Haji Muhamad v. {ainudin (3), we do not think 
that they should be followed. Alagappa v. Muthiah (4) 
is an additional authority for the correctness of the view taken 
by this Court in Parameswaran Munpee v. Narayanan Nam- 
budiri (1), which we have decided to follow (vide the judg- 
ment of Sadasiva Aiyar, J., at pages 239-240). The present 
application does not come within the scope of O. 22, R. 3 (1), 
Civil Procedure Code, which deals only with applications made 
by legal representatives of deceased plaintiffs. Rule 3 (2) 
deals only with the result of such applications not being made 
within the time limited by law on the interest of the deceased 
plaintiff. 


This application is dismissed with costs. 


The regular appeal will be posted for hearing in due 
course. 


T.S. V. Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA Rao. 


Basina Appanna Petitioner* (Complainant) 
v. 
Peta Akkanna Respondent (Accused). 


Penal Code, S. 499—Defamation—A ccused if must actually utter defamatory 
words—Use of such words by another and accused adopting them if enough—- 
a se ss ce tS T LL 

I. (1916) I L R 40 M 110: 31 ML J 279. 
2. (1915) I L R 37 All 296 at p. 298. 
3. (1906) I L R 30 B 603. 
4 (1917) TL Rar M 237: 33 M L J 173. 
“Cr R C No. 859 of 1923 
(Cr R P No. 687 of 1923) 14th July r924. 
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Married woman—Imputation of unchastity to—Complaint by husband—Right 
of—Penal Code, S. 499—Criminal Procedure Code, S. 198—Effect. 


J 

To be guilty of the offence of defamation it is not necessary that the accused 
should himself have actually uttered the words complained of. Where another 
person uses defamatory words purporting to repeat what the accused himself 
had told him, and the accused, who is present at the time, by his conduct and 
by a few words which he speaks intends to give and does give the impression 
that he adopts the words of that other as his own, the accused is guilty of the 
offence of defamation. By assenting by*conduct and suggestion to what he 
himself is reported to have said, the accused in effect utters the words imputed 


to him. 
Ld e d e e e 
Where a married woman is defamed by imputation of unchastity, her hus- 


band is a person aggrieved under S. 198, Criminal Procedure Code, and has 
the right to prefer a complaint of defamation. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Ganjam Division in Cri- 
minal Appeal No. 8 of 1923, preferred against the judgment 
of the Court of the Sub-divisional Magistrate of Chicacole in 


C. C. No. 59 of 1922. 
S. Subramania Sastri for petitioner. 
B. Pocker for respondent. 
The Court made the following 


ORDER :— The first question to be decided in this case is, 
is the evidence of P. W. 5 true ? The learned Sessions Judge 
has not said that he disbelievcs his evidence. The witness 
was the Vakil of the accused himself in the proceeding in con- 
nection with which the defamatory words in question were 
said to have been used. No ground has been shown for re- 
jecting his evidence. If his evidence is believed, is there suff- 
cient material on which a conviction for defamation can stand ? 
P. W. 5 advised the accused to compromise the Civil Suit be- 
tween P. W. 1 and the accused. Thereupon he replied 
“ There are other reasons for the dispute. I shall disclose 
them in private.” Then one Ramanujayya, who was listen- 
ing to the cofversation, said, “ There is nothing else. [It 
appears that there is intimacy between P. W. 1’s wife and the 
accused and hence the accused says that P. W. 1 has been try- 
ing to trouble the accused. °” And P. W. 5 proceeds to say :_ 
“ I warned the accused that he should not give vent to such 
language since it is defamatory and he would be legally liable. 
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The accused replied that he would not be faulty by exposing 
P. W. 1 when he was trying. to bring loss to his credit. Then 
I went away.” It is argued on behalf of the accused that 
the words complained of were not actually uttered by him. 
This contention, though literally true, does not avail the ac- 
cused at all. By his conduct and by a few words which he dia 
speak he undoubtedly intended to give and gave the impression 
that he adopted as his own the words reported to P. W. 5. 
I am not in the least prepared to hold that merely because the 
accused did not himself utter the words complained of he can 
escape liability for defamationg The Explanation 3, for 
instance, to S. 499, Indian Penal Code, by way of analogy 
throws some light upon the question in controversy :—“ An 
imputation in the form of an alternative or expressed ironically, 
may amount to defamation.” In this case by assenting by 
conduct and suggestion to what he himself was reported to 
have said the accused in effect uttered the words imputed to 
him. I must disagree with the Sessions Judge and hold that 
the offence of defamation has been made out. 


It was next argued that the person defamed was the com- 
plainant’s wife and that the complainant had no right to initiate 
the prosecution. Brahmanna v. Ramakrishnama (1) was 
relied on in support of this proposition. This case, how- 
ever, related to a civil action and it was held that the injury 
caused to the husband was remote and not immediate and that 
although imputation of unchastity on the part of plaintiff's 
wife caused him pain of mind, that did not give him a right 
to claim damages. But in the present instance we are not 
concerned with the civil rights of the parties and the autho- 
rities bearing on this subject clearly establish that where a 
married woman is defamed by imputation of unchastity, her 
husband is aperson aggrieved under S. 198 of the Code of 
Criminal Procedure. In other words, the combined effect of 
S. 499 of the Indian Penal Code and S. 198 of the Criminal 
Procedure Code is, that the husband of the woman to whom 
unchastity is imputed has the right to prefer a complaint of 
defamation. See Chellam Naidu v. Ramaswagi (2), Chota- 
lal Lallubhai v. Nathabhai Bechar (3) and Anantha 
Goundan v. King-Emperor (4). 


r (1894) 1L R18 Maso 5s MLJ 89. 
2. (1891) LL R14 M 379:1 M L J 242. 3. (1900) IL Ras B rsx. 
4- (1904) 15 ML J 224. 
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I am acting in revision and as I cannot convert the finding 
of acquittal into one of conviction, all that remains to be done 
is, to send the case back to the present Sessions Judge to 
re-hear the appeal and dispose of it according to law in the 
light of the observations I have made. 


A. S. V. Case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. Justice DEvaposs. 


Garapati Narasimudu and athens Appellants in both* 
(Defendants 3 to 5) 
v. 


Pinnamaneni Basava Sankaram, minor, 
represented by mother and next friend 
Rattamma and others ' Respondents in both 
(Plaintif and defendants 1 and 2). 


Provincial Insolvency Act (V of 1920), Ss. 2 and 27—Joint Hindu family— 
Father adjudged insolvent—Sons’ interest if vests in Official Recetver—Sutt for 
partition by son—Maintainability of—Sale of property by Official Receiver prior 
to passing of vesting order by Court—Rights of purchaser—Order vesting pro- 
perty in Official Receiver—Rattfication—Tulle by estoppel—Transfer of Property 
Act, S. 43. 


Where a father in a joint Hindu family consisting of himself and his 
sons is adjudicated an insolvent, it is not merely the share of the father but the 
share of his undivided sons also that vests in the Official Receiver. ‘That does 
not prevent a son from bringing a suit for partition of his share as against the 
Official Receiver or persons claiming under him, on the ground that the father's 
debts were illegal o: immoral and that the father could not convey his share 
validly for such debts. 


The Oficial Assignee of Madras v. Ramachandra Aiyar,1 L R 46M 54 not 


followed. Kuppuswami Goundan v. Marimuthu Goundan, (1924) 47 ML J 
487 followed. 


In the absence of an order by the District Court vesting the property of 
the insolvent in the Official Receiver, the property vests in the Court and not 
in the Receiver. 


Kavali Sankara Rao v. Ramakrishnayya, 46 M L J 184; Pythilinga Pada- 
yacht v. Ponnuswami Padayachi, 41 M L J 78 referred to. 


Where the Official Receiver purported to sell the property of an insolvent 
before the passing of such a vesting order and subsequently the District Court 
on being appraised of the fact, passed an order vesting the property in the 
Receiver, the title of the vendee becomes complete either on the principle of 
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ratification by the Court of the act of its agent or on the principle embodied 
in S. 43 of the Transfer of Property Act. 

Subba Atyar v. Ramaswami Aiyangar, 40 M L J 209 ; Sankaranarayana 
Pillat v. Rajamani, 46 M L J 314 relied on. 

Second Appeals and Memorandum of Objections prefer- 
red against the decrees of the Court of the Subordinate Judge 
of Masulipatam in A. S. Nos. 13 and 44 of 1922 respectively, 
preferred against the preliminary and final decrees of the 
Court of the Additional District Munsif of Gudivada in O. S. 
No. 159 of 1920. 

S. Varadachariar and N. Rama Rao for appellants. 


V. Ramadoss and FV. Krishna Mohan for respondents. 


The Court delivered the following 


JUDGMENT :—Plaintiff is the son of the 2nd defendant. 
The 1st defendant is the Official Receiver of Masulipatam. 
Defendants 3 to 5 are vendees of the plaint property from 
the 1st defendant. The plaintiff has brought this suit for 
declaration that the sale by the ist defendant of the plaintiff's 
share of the property to defendants 3 to 5 is invalid and for 
a division by metes and bounds of his share of the property. 
The plaintiff’s case is that the 2nd defendant, his father, was 
leading an immoral life and that he contracted debts for pur- 
poses which could not bind the plaintiff, his undivided son, 
and that the Official Receiver had no right to sell his share 
of the property to the defendants 3 to 5. The 2nd defendant 
applied to be adjudicated an insolvent on 24th January, 1918. 
His petition was referred for disposal to the Official Receiver 
on 31st January, 1918. The 2nd defendant was adjudicated 
insolvent on 15th July, 1918. The Official Receiver held an 
auction sale of the property of the insolvent on 25th August, 
1918, and executed a sale deed in favour of the defendants 3 
to 5 on 12th September, 1918. The plaint was filed on 27th 
June, 1919. The District Munsif gave a preliminary decree 
in favour of the plaintiff and passed a final decree. On 
appeal the Subordinate Judge of Masulipatam held that the 
Official Receiver had no right to sell the property inasmuch as 
on the date of the sale the property did not ves? in him and 
dismissed the appeal of the defendants 3 to 5. The District 
Munsif found that the debts of the 2nd defendant were not 
tainted with illegality or immorality. The Subordinate Judge 
held that the Official Receiver purported to sell the whole of 
the property including the son’s share. 
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Mr. Varadachariar who appears for the appellants con- 
tends that the whole property vested in the Official Reĉeiver 
and under the law the Official Receiver is entitled to dispose of 
the whole property including the son’s share and that by the 
vesting order of ist February, 1921, any defect in the title 
of the Official Receiver was cured. An objection was taken 
that as the property did not vest in the Official Receiver the 
sale by him was bad. ‘There are decisions of this Court which 
held that there must be an order by the District Court vesting 
the property in the Official Receiver otherwise, the Official 
Receiver has no right to deal with the property. Under 
S. 27 of the Provincial InsoMency Act (Act V of 1920), on 
the making of an order of adjudication, the whole property of 
the insolvent vests in the Court and till the Court appoints a 
Receiver of the property under S. 56 of the Provincial Insol- 
vency Act the property does not vest in him. In this case 
no such order was passed by the District Court till rst Feb- 
ruary, 1921. The judgment of the District Munsif was deli- 
vered on gth February, 1921. The question in this case is 
whether the Official Receiver could give a good title to the 
vendee. It is admitted that on the date of the sale the pro- 
perty did not vest in him, no order to that effect having been 
passed by the District Court. It is urged by Mr. Varada- 
chariar that the property of the insolvent vested in the District 
Court and therefore the plaintiff could not sue for a declaration 
of his right. It was held by the learned Chief Justice and 
Coutts Trotter, J. in Official Assignee of Madras v. Rama. 
chandra Atyar (1) that “ where the managing member of a 
joint Hindu family consisting of himself and his sons is adjudi- 
cated an inoslvent, the interest of the sons does not vest in 
the Official Assignee by reason of the adjudication, although 
it would be competent to the latter to deal with their shares 
if the debts of the insolvent were of such a nature as to be 
binding on their interest.” Mr. Varadachariar’s contention 
is that there is a difference between the law as contained in 
the Provincial Insolvency Act (Act V of 1920) and that con- 
tained in the Presidency Towns Insolvency Act (Act III of 
1909) so fag as this point is concerned and that S. 52 of the 
Presidency Towns Insolvency Act gives power specifically to 
the Official Assignee to exercise and take proceedings for exer- 
cising all such powers in or over or in respect of property as 
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might have been exercised by the insolvent for his own benefit ; 
and that such a provision as that contained in S. 52, not being 
enacted in the Provincial Insolvency Act, it must be assumed 
that what vests in the Official Receiver is not only the property 
of the insolvent but the property of the undivided Hindu son 
as well. I was at first inclined to uphold this contention as 
the definition of the word ‘ property ’ clearly includes not only 
the property of the insolvent but all the property over which 
he could exercise a right for his own benefit and a Hindu father 


‘can sell for his own debt his undivided son’s share. ‘Though 


a literal interpretation of the definition of the word ‘ property ’ 
in S. 2 of the Provincial Insolv®ncy Act V of 1920 may be 
favourable to the appellants’ contention yet sitting as a single 
Judge I felt bound to follow the decision in The Official As- 
signee of Madras v. Ramachandra lyer (1). But before I deli- 
vered the judgment in the case, I came across in 20 L. W. a 
short note of the recent decision of the learned Officiating Chief 
Justice and Srinivasa Alyangar, J. in A. S. No. 139 of 1921*. 
I sent for the decision and as I found that the learned Chief 
Justice dissented from the ruling in The Official Assignee of 
Madras v. Ramachandra Aiyar (1), I had the case posted for 
further argument and heard it with reference to that ruling. 
The learned Officiating Chief Justice and Srinivasa Aiyangar, J. 
held that what vests in the Official Receiver is not only the 
share of a Hindu father but also the share of his undivided 
son which he could alienate for his own debt. Following that 
decision I hold that the share of the plaintiff did vest in the 
District Court. This does not prevent a son from bringing 
a suit for partition of his share on the ground that the father’s 
debt was illegal or immoral and that the father could not con- 
vey his share validly for such a debt. S. 27 of the Provincial 
Insolvency Act V of 1920 applies only to suits by creditors of 
the insolvent. A suit by a person who is not a creditor and 
who claims independently of the insolvent is not barred by the 
provisions of the Indian Insolvency Act. 

In this case the Official Receiver purported to sell the 
son’s share also. That is the finding of the Subordinate 
Judge and that is also the plaintiff's case as set qut in para. 7 
of the plaint. The contention for the respondent is that the 
Official Receiver could not convey the property which did not 


vest in him and that the vendees did not get a good title. On 


1. (1922) I LR 46 M 54:43 ML J 569. 
Since reported as Kuppuswami Goundan v, Marimuthu Goundan (1923) 
47 ML J 487. 
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the date of the sale the property of the insolvent including that 
of the.son’s share was vested in the District Court. Of Ist 
February, 1921 the District Court passed an order vesting.the 
property in the Official Receiver. Two points are urged for the 
appellant__(1) that the sale being by an agent of a princi- 
pal who afterwards ratified it, is good, (2) though the proper- 
ty did not vest in the Official Receiver before the date of sale 
yet it vested in him after the sale and under S. 43 of the 
Transfer of Property Act the vendees get a good title. As 
regards the first contention, it is urged on behalf of the res- 
pondent that under S. 200 of the Contract Act a principal 
could not ratify an act to the frejudice of third persons. The 
Official Receiver is an Officer of the Court and acts on behalf 
of the District Court. As a rule the District Court by an 
order vests the property of the insolvent in the Offcial 
Receiver. In this case such an order was not passed, although 
the District Court transferred the petition of the insolvent for 
disposal. When the District Court 'was appraised of the fact 
that it was necessary that it should pass an order vesting the 
property in the Official Receiver it passed such an order on 
rst February, 1921. Before the order was passed, the Of- 
cial Receiver sold the property to the appellants. Where a 
person who acts ordinarily as an agent bona fide thinking that 
he has a right to act for the principal conveys the property of 
the principal it is open to the principal to ratify such act and 
thereby give a good title to the vendee. If an agent acts with- 
out authority and thereby preji dices the rights of third persons, 
the ratification by the principal would not validate the act. But 
where the principal’s property is alienated, and the only per- 
son that could be prejudiced is the principal himself, S. 200 
does not stand in the way of such an act being ratified by the 
principal. In Subba Aiyar v. Ramaswami Iyengar (2) it was 
held that a sale by the Official Receiver before the vesting 
order was valid. The learned Judges observed that the Off- 
cial Receiver is an agent of the District Court and that his act 
is valid. No doubt in that case they relied upon the general 
terms of the order as giving power to the Official Receiver to 
deal with thesproperty though there was no subsequent order 
vesting the property. In this case there is an order subsequent 
to the sale, vesting the property in the Official, Receiver. This 
decision is quoted with approval in Sankaranarayana Pillai v. 
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Rajamani (3). Phillips, J. observes with reference to the 
case’in Subba Aiyar v. Ramaswami Iyengar (2) “ accepting 
thi case as an authority for the proposition that the Offcial 
Receiver can act as agent it is clear that the subsequent ratifi- 
cation by the Court would make the proceedings valid.” The 
respondent relies upon two cases, one in Kavali Sankara Rao v. 
Ramakrishnayya (4) and another in Vythilinga Padayachi v. 
Ponnuswami Padayachi (5) as supporting his contention that 
in the absence of vesting ordér before the date of sale the Off- 
cial Receiver could not give a valid title to the vendee from 
him. But in those two cases, there was no vesting order. It 
is well settled that there shoul? be an order by the District 
Court vesting the property of the insolvent in the Offcial 
Receiver otherwise the property of the insolvent would not 
vest in him. The two cases relied upon by the respondent do 
not conflict with the decisions in Subba Aiyar v. Ramaswami 
Iyengar (2) and Sankaranaraydna Pillai v. Rajamani (3). 
In this case the order of the District Judge vesting the proper- 
ty in the Official Receiver is sufficient, ratification of his act so 
as to give a good title to the appellants. 


The second contention of the appellants is entitled to 
considerable weight. By the vesting order the property of 
the insolvent actually vested in the Official Receiver. In other 
words what vests by reason of section 27 of the Provincial 
Insolvency Act in the District Court is made to vest in the 
Official Receiver and the vendee from the Official Receiver at 
a time when the property did not vest in him can claim the 
benefit of S. 43 of the Transfer of Property Act when the pro- 
perty vests in him. Supposing an agent sells the 
property of his principal when he had no right to con- 
vey the property and if subsequently the principal conveys that 
property to the agent, the vendee will get good title by reason 
of S. 43 of the Transfer of Property Act. In this case the 
property of the insolvent vested in the Official Receiver on 1st 
Feb. 1921, and the appellants are entitled to rely upon that fact 
and set up their right against the plaintiff. It is contended on 
behalf of the respondent that on the date of the filing of the 
plaint, the appellants had no title to the property. But the 
order of the District Court was passed before the judgment 
was delivered by the District Munsif in favour of 


2. (1920) 40 M L J 209. 3. (1923) ILR 47M 462 :46 MLJ 314, 
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the respondent. I hold that the appellants have 
derived a good title from the Official Receivere and 
in the light of the findings of the lower Courts, 
the plaintiff is not entitled to a decree for partition 
inasmuch as his share has been validly conveyed by the Official 
Receiver to the appellants. In the result the appeals are al- 
lowed and the plaintiff's suit is dismissed, but considering the 
fact that the Official Receiver sold the property before it vested 
in him I think this is a fit case where both the parties should 
be made to bear their own costs throughout. The Memoran- 
dum of Objections is dismissed. 
A. V. V. f Appeals allowed 


Memo. of objections dismissed. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Devaposs. 
K. C. Nagasami Atyar A ppellant* (Plaintif ) 
U. 
N. Ramasami Aiyar and others Respondents (Defendants ) 

Trusts Act, S. 90—Co-owners—Joint patta land—Default in payment of 
Government revenue by owner of one plot—Purchase at revenue sale by joint 
pattadar—Purchaser if a trustee for defaulter—-Collector—Powers of, with 
seference to revenue sales—Nottce to persons affected by order—Necessity for. 

' Plaintiff and defendant were owners of separate plots of land comprised 
in a joint patta. Owing to their default in the payment of Government revenue, 
the plaintiffs land was sold in public auction and purchased by the defendant. 
Though there was nothing fraudulent in the conduct of the defendant, the 
plaintiff claimed the benefit of the defendant’s purchase under S. 90 of the 
Trusts Act. Held, that the plaintiff and defendant were not co-owners within 
the meaning of S. 90 of the Trusts Act ; that it could not be said that the 
defendant in his capacity as co-sharer contrived to bring the property of the 
plaintiff to sale ; and that the plaintifPs suit was not maintainable. The 
Collector is the final authority in the matter of confirming sales held for 
arrears of Government revenue and the Deputy Collector has only a delegated 
authority in the matter. Though the Collector is ordinarily bound to give 
notice to the party affected before confirming a revenue sale overruling the 
order of the Deputy Collector to the contrary, the omission to give such notice 
is not fatal especially when it is not shown that the aggrieved party had any 
valid grounds to urge before the Collector. 


Second Appeal against the decree of the Court of the 
Additional Subordinate Judge of Madura in A. S. No. 91 of 
1920 (A. S. No. 179 of 1920, District Court, Madura) pre- 
ferred against the decree of the Court of the Second Additional 
District Munsif of Madura in O. S. No. 230 of 1917. 


1S A No. 292 of 1922. 25th September, 1924. 
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` C. V. Anantakrishna lyer for appellant. 
Fhe Advocate-General, K. Rajah Aiyar and K. V. Srini- 
vasaedtyar for respondents. 


The Court delivered the following 


JUDGMENT :— The first point urged for the appellant in 
this Second Appeal is that the purchase by the 1st defendant 
enured for the benefit of the plaintiff as well, and that he is, 
therefore, entitled to a decree,.so far as his share is concerned. 
The finding is that both the plaintiff and the 1st defendant de- 
faulted to pay the Government revenue, in consequence of 
which the Revenue authorities brgught the plaintiff’s properties 
to sale, and it was sold in auction. The contention of Mr. 
Anantakrishna Aiyar for the appellant is that the plaintiff and 
the 1st defendant are co-owners, that by the default of the co- 
owners the property was sold, that taking advantage of his 
position as such the 1st defendant bought the property and that, 
therefore, S. 90 of the Trusts Act applies to this case. In 
the first place I am not satisfied that the word ‘ co-owner ’ ap- 
plies to the case of joint pattadars who are ryotwari tenants. 
The plaintiff is the owner of specific items of property, and the 
mere fact that the patta stands in the joint names of himself 
and one or two others would not make the other persons co- 
owners with the plaintiff within the meaning of S. go of the 
Trusts Act. It is urged that there is a joint liability to pay the 
Government revenue and that that joint liability makes them 
co-owners. In my opinion it is only an accident that the patta 
stands in the names of two persons who are entitled to different 
items of property and who have no community of interest be- 
tween them. In this case no doubt the plaintiff and the ist 
defendant happen to be relatives, but there are cases in which 
persons who have nothing to do with one another happen to 
own property for which patta stands either in the joint names 
of both or in the name of one of them or in the name of 
a third person. In such cases, if the owner of some specific 
items makes default in paying the Government revenue, the 
Government is entitled to bring any one of the items mentioned 
in the patta, in respect of which a default in payment of revenue 
is made, to sale, and this circumstance, in my opinion, will not 
make joint pattadhars or persons, who own lands separately but 
for which the patta is join*>co-owners. Reliance is placed 
upon an observation in Faizar Rahman v Maimuna Khatun(1} 
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for the position that the plaintiff and the 1st defendant are co- 
owners. There is no definition given of co-owners, but in all 
the cases which have been cited at the Bar I find that eo- 
owners are persons who own property jointly, that is to say, 
there was no division by metes and bounds of the 
shares of the different owners. In the case in Fatzar Rahman 
v. Matmuna Khatun (1) the persons who made default in pay- 
ment of the revenue due to Government were co-owners with 
the persons whose shares were afterwards sold. S. 90 of the 
Trusts Act applies only to cases of tenants for life, co-owners, 
mortgagees and other qualified, owners of property who avail 
themselves of their position as Such in gaining an advantage 1 in 
derogation of the rights of other persons interestéd in the pro- 
perty. [In that view I do not think that the decision in Deo 
Nandan Prasad v. Janki Singh (2) helps the appellant. In 
that case their Lordships of the Privy Council held that, if one 
co-owner makes default in payment of Government revenue 
and‘if the object be to bring the share of the other co-owners 
to sale and afterwards to buy the property himself, such a sale, 
though good, would enure, for the benefit of the owner of the 
share which has been sold. They also observe that it is not 
necessary that there should be actual fraud proved in order to 
enable the co-sharer whose share has been sold in auction in a 
Revenue sale to claim the benefit of the purchase by another 
co-sharer, but from their judgment it is clear that the person 
who takes advantage of his position as a co-sharer must have 
done something in that capacity, that is que co-sharer, to bring 
the property of the other co-sharer to sale. In this case the 
finding is that both the plaintiff and the 1st defendant default- 
ed to pay the Government revenue, and there is no finding that 
the 1st defendant by any act or illegal omission on his part 
brought the plaintiff’s property to sale. That being so, I do 
not think the plaintiff can claim from the 1st defendant the pro- 
perty which he purchased in Court auction. ‘The auction was 
a public one, and the ist defendant and the plaintiff’s brother 
were present. Under the Revenue Law it was open to any 
defaulter to buy the property. It was open to the plaintiff 
to buy the property, as it was open to the 1st defendant to buy 
it. In these circumstances it cannot be held that the purchase 
by the rst deferdant enured for the benefit of the plaintiff. 
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The next point urged by Mr. Anantakrishna Atyar is that 
the Collector had no power to set aside an order made by the 
Deputy Collector. But on this point the law is quite clear. 
The Collector is the final authority on matters of this kind, 
and he is the person who has to dispose of such matters. The 
Deputy Collector has only delegated authority, and the 
Collector has power to set aside or confirm the order of the 
Deputy Collector. I do not think this contention is tenable. 


The last contention is that the Collector did not give notice 
to the plaintiff when he set aside the order of the Deputy Col- 
lector. I must observe, as wa fairly conceded by the learned 
Advocate-General, that in every case in which an order is made 
against a party, notice should have been given to that party be- 
fore such order is made, whether the order is made 
by a Revenue authority or by a judicial authority. I think it 
is a salutary principle that notice should be given to a person 
before an order is made against him. In this case the Deputy 
Collector set aside the sale but the Collector afterwards con- 
firmed the sale. The plaintiff has not proved that he could 
have urged any matter before the Collector which could have 
induced him to pass an order different to that which he has 
passed. It appears from the evidence that the plaintiff was 
aware of the order, but he did not apply to the Collector to 
have the order reviewed. The Collector set aside the order 
of the Deputy Collector solely on the ground that the reason 
given by the Deputy Collector was not one of the reasons con- 
templated by the Revenue Recovery Act. The Deputy Col- 
lector set aside the sale onthe ground that there was 
no proper bid. That is not a reason for which a sale could 
be set aside. If the plaintiff could show that he had very 
good grounds which he could have urged before the Collector 
I would be inclined to hold that the plaintiff was prejudiced by 
his not being given notice before the Collector passed his order. 
But in the circumstance of the case it cannot be said that he 
was in any way prejudiced, because from the evidence it ap- 
pears that he could have urged no ground successfully against 
the order of the Collector. On this ground, I hink, this ob- 


jection is not tenable. 


In the result, the Second Appeal fails and is dismissed 
with costs. 


A. V. V. Appeal dismissed. 


PART XX. | THE MADRAS LAW JOURNAL REPORTS. 759 


` 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice WALLACE AND MR. JUSTICE 


MADHAVAN Nair. ` 
K. M. K. R. K. R. Ramanadhan Chettiar by his 
agent Rama Aiyar Appellant* in both (Petitioners) 


U. 
P. L. V. V. R. Subramania Chettiar and 
‘another Respondents (Respondents). 

Provincial Insolvency Act (V of 1920), S. 51 (1)—Assets realised after the 
date of the admission of the insolvency petition—Sale held before such date— 
‘Rights of execution creditor. 

The expression “ date of the admission of the petition” occurring in S. 51(r) 
of-the Provincial Insolvency Act qualifies “ assets realised” and therefore only 
-assets realised before the date of the admission of the petition will enure to the 
benefit of the execution creditor. 

Meaning of the expression “ assets realised in the course of execution” 


considered. 


Appeals against orders of the District Court of Coimba- 
tore in I. A. Nos. 312 and 313 of 1922 in I. P. Nos. 58 and 57 
of 1922 respectively. 


T. M. Krishnaswami Aiyar for appellant. 
S. Ranganatha Aiyar for respondents. 
The Judgment of the Court was delivered by 


MaApDHAVAN Nair, J. The facts of this case are not 
disputed. In execution of a decree against the 2nd respondent 
his properties were brought to sale on the 27th of June, 1922, 
and the auction-purchaser deposited 25 per cent. of the sale 
proceeds in the District Munsif’s Court at Tiruppur. On 
the 1st of July, 1922 an insolvency petition was filed against 
the 2nd respondent and the Official Receiver was appointed 
interim Receiver on the 4th July, 1922. The balance of the 
purchase-money was deposited on the 11th of July, 1922 and 
the- 2nd respondent was adjudicated an insolvent on the 15th 
of September, 1922. In the meanwhile, the sale proceeds of 
the 2nd respondent’s properties were forwarded to the Offcial 
Receiver by the District Munsif. On the 26th of July, 1922 
an application was filed before the District Judge of Coimba- 
tore by the creditor who attached the properties and brought 
them to sale for the re-transfer to the District Munsif’s Court 
of Tiruppur, of the sale proceeds to be dealt with by.him ac- 
cording to law. The petitioning-creditor who applied under the 
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insolvency law for the adjudication of the debtor as an insolvent 
and €or the appointment of the interim Receiver resisted this 
application and the District Judge rejected it. This appeal 
is by the creditor against the order of the District Judge re- 
fusing to re-transfer to the District Munsif’s Court of Tirup- 
pur the sale proceeds of the 2nd respondent's properties now 
in the possession of the interim Receiver. 


The principle of law to be applied to the decision of this 
appeal is embodied in S. 51 cl: (1) of the Provincial Insolvency 
Act which runs as follows :_‘‘ Where execution of a decree 
has issued against the property of a debtor, no person shall 
be entitled to-the benefit of the execution against the Receiver 
except in respect of assets realised in the course of the execu- 
tion by sale or otherwise before the date of the admission of 
the petition.” It has been argued by Mr. Krishnaswami Iyer 
that, according to this section, irrespective of the time of reali- 
sation, assets realised in the course of execution by a sale which 
has been held before the date of the admission of the insolvency 
petition are preserved for the benefit of the execution creditor 
or, in other words, if the sale by means of which the assets are 
realised is held before the date of the admission of thé petition, 
then the assets, even if they be realised after the date of the 
admission of the petition, enure to the advantage of the execu- 
tion creditor. Shortly stated, this argument makes the “ Wate 
of the admission of the petition ” qualify the “ sale”’ and not 
“ assets realised ” in the section. The records in the case do 
not show the date of the admission of the petition ; but, for the 
purposes of this appeal, the date may be taken to þe some time 
between the 1st and 4th July ; in any event, it cannot have been 
later than the 4th of July, when the interim Receiver was ap- 
pointed. Since the execution sale in this case was held on the 
27th of June, 1922, i. e., anterior to the 4th of July, it follows 
from the argument just stated that the appellant-creditor is en- 
titled to all the assets as against the interim Receiver. We 
cannot accept this argument. It seems to us that “ the policy 
and object of the statute is to secure the even distribution of 
a debtor’s estate among his creditors, and to prevent the more 
active creditors from getting an undue advantage over those 
who may be less active ” Bower v. Hett (1). This object will 
obviously be frustrated 1f we accept the construction put upon 


the section by the learned Vakil for the appellant. We think 





1. (1895) 2 Q. B. 51 at 56. 
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that the words “ date of the admission of the petition” occur- 
ring in this section qualify “ assets realised”; so *that 
only assets realised before the date of the admission of the 
petition will enure to the benefit of the execution-creditor. The 
question then arising for consideration is, were assets realised 
in the course of execution before the date of the admission of 
the petition in this case ? ‘The words “ assets realised in the 
course of execution ° have been interpreted in many decisions 
in cases which arose under S. 295 of the old Civil Procedure 
Code corresponding to S. 73 of the present Code. 
We think these may be usefully referred to for eluci- 
dating the meaning of the wotds “ assets realised’ occurring 
in this section. In Hafez Mahomed Ali Khan v. Damodar 
Pramanick (2) it was held that, when property is sold in execu- 
tion of a decree, the sale proceeds may be said to be assets 
realised only when the balance of the purchase-money is paid 
and not when 25 per cent. is deposited in Court. In Rama- 
nathan Chettiar v. Subramania Sastrial (3) occur the follow- 
ing observations by Sir Arnold White, C. J. :—" It seems to 
me that the word ‘assets’ in S. 295, Civil Procedure Code, 
means the proceeds of the sale of the property which is sold 
in execution of the decree. As far as the present case is 
concerned, I am of opinion that the assets were realised when 
the whole of the proceeds were paid into Court.” Though 
there is no doubt a change in the corresponding provision of 
S. 73 of the present Code in that it substitutes the word 

receipt’ for the word “ realiséd”’ in S. 295, still, so far as 
the question before us is concerned, the decisions under S. 73 
are also helpful in arriving at a conclusion as to the meaning 
of the term “ assets realised.” In the case in Arimuthu Chetti 
v. Vyapuri Pandaram (4), where the purchaser made the de- 
posit on the 17th September, 1909, and the balance of the 
purchase-money was paid into Court on the 29th September, 
1909, it was stated by Abdur Rahim, J. “ It must be taken, 
having regard to the decision in Ramanathan Chettiar v. Subra- 
mania Sastrial (3), that the assets were realised only on the 
29th September, 1909, within the meaning of S. 295 of the 
old Code. {here is no doubt a change in the corresponding 
provision of S. 73 of the present Code. But so far as the 
question before me is concerned, the change in the language 
is immaterial. The purchase-money becomes the asset of 
~ a (B9) TL R18C 243 3. (1902) I LR 26 M 179 at 181, 

! 4. (1910) TL R 35 M 588:21 M L J- 505. 
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the judgment-debtor only when the balance is received and not 
when the deposit is made.” ‘To the same effect is also the 
dedsion in The Maharaja of Burdwan v. Apurba Krishna 
Roy (5). Having regard to these decisions, we must hold 
that in this case the appellant is not entitled to claim either the 
balance of the purchase-money or the initial deposit of 25 per 
cent., as they cannot be considered to be “ assets realised ” in 
the course of execution by sale before the date of the admission 
of the insolvency petition within the meaning of S. 51 of the 
Provincial Insolvency Act. It follows, therefore, that the 
appellant’s petition for a re-transfer of the sale proceeds to 
the District Munsif’s Court of Tiruppur, was rightly rejected 
by the District Judge. 

We dismiss this Civil Miscellaneous Appeal with costs. 

In C. M. A. No. 23 of 1923 ~—Following the decision in 
C. M. A. No. 22 of 1923, this Civil Miscellaneous Appeal 1s 
also dismissed. No costs. 


A. V. V. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE JACKSON. 


N. Srinivasachariar Petitioner* (Petitioner) 
v. 
Bhagavathapuram S. Venkatarama 
Aiyar Respondent (Respondent). 


Madras District Municipalities Act, 1920—Rules 1 and 7 (1)—Candidate 
deemed to be duly elected under Rule 7 (1)—Validity of election of—Dispute as 
to —Decision of —District or Sub-Judge—Jurisdiction—R. 1 —Scofe of. 

Under the rules framed by Government for the decision of disputes as to 
the validity of an election held under the Madras District Munici- 
palities Act, 1920, the District or Subordinate Judge has no jurisdiction to de- 
cide a dispute when the number of candidates being less than the number of 
vacancies a candidate has been deemed to be duly elected under R. 7 (1) of the 
Rules for the conduct of elections 

R. 1 must be limited in its scope to cases where a poll has been held. 

Petition under Ss. 115 of Act V of 1908 and 107 of 
the Government of India Act, praying the High Court to 
revise the order of the Court of the Subordinate Judge of 
Kumbakonam in O. P. No. 54 of 1923, dated 22nd July, 1924. 


—_ 








5. (1911) 15 CW N 872. 
*C. R. P. No. 524 of 1924. 16th September r924. 
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S. Srinivasa diyangar, K. Bhashyam Atyangar and 
K. Narasimha Atyangar for petitioner. ° 


K. S. Jayarama Atyar for respondent. 
The Court delivered the following 


JUDGMENT The facts are fully set out in the order 
petitioned against. The petitioner was a candidate for elec- 
tion as Councillor in Kumbakonam Municipality when the 
Chairman received a letter, purporting to be from him but 
which he repudiates as forged, withdrawing his candidature. 
Accordingly the counter-petitioner was deemed to be elected, 
and the petitioner moved thé Subordinate Judge under the 
Rules for the decision of disputes as to the validity of an 
election. The Subordinate Judge has held that he has no 
jurisdiction under these rules, and hence this Civil Revision 
Petition. The question for determination is whether under 
the rules framed by Government for the decision of disputes 
as to the validity of an election held under the Madras District 
Municipalities Act, 1920, the District or Subordinate Judge 
has jurisdiction to decide a dispute when the number of candi- 
dates being less than the number of vacancies, a candidate has 
been deemed to be duly elected under R. 7 (1) of the Rules 


tor the conduct of elections. 


Rule 1 of the rules for the decision of disputes runs :— 
“ No election held under the Madras District Municipalities 
Act, whether of a Councillor, Chairman or Vice-Chairman, 
shall be called in question except by an election petition present- 
ed in accordance with these rules to the District or Subordinate 
Judge having jurisdiction by any candidate or elector against 
the candidate (hereinafter called the returned candidate) who 
has been declared by the Chairman to have been duly elected. ” 


Rule 7 (1) of the rules for the conduct of elections 
runs:__‘‘ If the number of candidates who have been validly 
nominated and have not withdrawn their candidature is equal 
to the number of vacancies, all such candidates shall be deemed 
to be duly eJected.”’ These last words are tantamount to 
saying that an election shall be deemed to have been held, and 
so far, R. 1 for the decision of disputes presents no difficulty. 
An election has been held under the Act. But when the rule 
proceeds to confine the petition to one against the candidate 
(hereinafter called the returned candidate) who has been 
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déclared by the Chairman to have been duly elected, I think 
that» its scope must be limited to cases where a poll has been 
held. Because when the candidates are deemed to be duly 
elected under R. 7 (1), there is no question of any declara- 
tion by the Chairman. In fact, in the present case, the peti- 
tioner has never alleged that he was declared by the Chairman 
to have been duly elected. It is only after'a poll that the 
Chairman is directed [R. 23 (@)] to prepare a _ returnin 
Form No. VIII and declares the election of the candidate to 
whom most votes have been given. If the wording in R. 1 
had simply been “ declared to have been duly elected,” I 
should have been inclined to holt that the rule gave jurisdiction 


in cases where the candidate was deemed to be duly elected. 


For “ declared” by itself means no more than published, and 
there would presumably be a publication of the result whenever 
a candidate was deemed to be elected. In this connection the 
rules for election to the Legislative Assembly may be compared. 
There, after a poll, a declaration of the result is to be made 
by the Returning Officer, but if there is no poll the result 
simply “shall be declared ” and by whom is not stipulated. 
On the other hand, the rules for the conduct of municipal elec- 
tions might have contained a specific direction that when the 
number of vacancies and of candidates was equal, the chairman 
should forthwith declare the candidates to be elected, and re- 
turn their names. This would follow the English rule in S. 1 
of the Ballot Act of 1872 and then there would clearly be juris- 
diction under the rules for decision of disputes. But inasmuch 
as Government have omitted all reference to a declaration in 
cases where the number of vacancies and of candidates is equal 
and have fully provided for a declaration by the chairman in 
cases where there has been a poll, I think it may fairly be pre- 
sumed that they intended a petition against the candidate who 
has been declared by the chairman to have been duly elected to 
be confined,to cases where he has been elected by a poll. That 
this was the intention of Government is further borne out by the 
framing of Form VIIL_the only Form supplied for the return 
of elected candidates, in which the reference to valid and in- 
valid votes clearly shows that a poll is contemplated. 


I therefore agree with the learned Subordinate Judge that 
has has no jurisdiction to inquire into disputes of this nature. 
The petitioner cites as authority in his support the 
ruling in Sarvothama Rao v. Chairman, Municipal 
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Council, Saidapet (1). Two candidates whose nomi- 
nation papers had been rejected applied for aů in- 
junction to restrain the candidate deemed, in conse- 
quence of his rejection, to have been duly elected from acting 
as councillors. Sir Walter Salis Schwabe, C. J., observed : 
‘Tt is open to these candidates to proceed by election petitions.” 
Wallace, J. also observes : ‘The petitioners have their remedy 
by way of election petitions.. .Elections have been held 
and there is a tribunal set up by the rules for the decision of 
petitions to set aside election.” The peculiar difficulty which 
has been discussed in this case was evidently not present to the 
minds of the learned Judges, and until the point is specially 
raised, it is natural to assume prima facie that R. 1 applies to 
all cases of election. Therefore I do not hold that the ruling 
in Sarvothama Rao v. Chairman, Municipal Council, 
Saidapet (1) governs the case. 


The petition is dismissed with costs. 


A. S. V. Petition dismissed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Koduri Subbarayudu and others Appellants* in S. A. (L. 
Rs. of Plaintiff in O. S. No. 805 of 1917) 
v. 
Koyyalamudi Subbanna and another. .Respondents in S. A. 
(Defendants Nos. 2 and 3 in O. S. Nos. 
“80 and 781 of 1917 and 2 and 3 in 
O. S. No. 805 of 1917). 


Negotiable Instruments Act, S. 29—Executor—Guardian—Pro-note by— 
Personal liability under—If and when excluded—Note for debt binding on estate 
or minor’s estate if decisive—Hindu Law—Joint family property—Father—W ill 
appointing guardian of property for minor son—Validity. 


Executors afe personally liable on promissory notes executed by them as 
such even though they may be acting for the benefit of the testator’s estate in 
doing so unless their liability is excluded in the manner provided in S. 29 of 
the Negotiable Instruments Act. 





1. (1923) 45 M L J 23. 


tS.A Nos 998 to 1000 of 1921. aand February 1924. 
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"A person does not exclude his own personal liability under a promissory note 
executed by him merely by saying that he executes the pro-note as a guardian. 

Held, that under a promissory note executed by the executors under the 
will of a deceased Hindu, the executors had made themselves personally liable 
for the amount of the note, though it had been executed, not for money borrowed 
by the executors themselves, but for money already due by the testator. 


Held, likewise that under a note executed by the guardians of a minor 
for a debt binding on the minor’s estate, the guardians had made themselves 
personally liable. 


A Hindu father cannot validly appoint by will a guardian of the property 
for his minor son to take effect after his death where such property is joint family 
property. 

Second Appeals against the decrees of the Court of the 
Additional Subordinate Judge of Rajahmundry in Appeal Suits 
Nos. 3, 4 and 5 of 1920 preferred against the decrees of the 
Court of the Temporary District Munsif of Razole at Amala- 
puram in Original Suits Nos. 805, 781, and 780 of 1917 
respectively. ` 

P. Somasundaram for appellants. 


S. Faradachariar and B. Satyanarayana for respondents. 
The Court delivered the following 


JUDGMENT :— These are three Second Appeals arising 
from three suits brought by three plaintiffs on promissory notes 
executed to them respectively by defendants 2 and 3. The 
cases being similar in their facts they have been dealt with in 
one judgment by the lower Courts and it will be convenient to 
do so in Second Appeal as well. 


One Viranna died leaving debts due to these plaintiffs 
among others. The 1st defendant is his minor son and was 
his undivided co-parcener. The property belonging to Viranna 
is found to have been all joint family property. He neverthe- 
less executed a will before his death and named defendants 2 
and 3 as the executors of it ; he authorised them to take pos- 
session of the properties on behalf of his minor son and manage 
them and collect outstandings and pay the necessary education 
and maintenance expenses with his mother’s consent and hand 
over the properties and accounts to the minor omhis attaining 
majority. Defendants 2 and 3 entered upon the management 
under this will, though it is clear that the document is invalid 
in law as a will in so far as it purported to deal with the joint 
family property. Plaintiffs as creditors of Viranna pressed 
defendants 2 and 3 for the payment of their dues. Defend- 
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ants 2 and 3 asked them for time and executed the suit pro- 
missory notes themselves in renewal of promissory notes @f the 
testator. In these suits plaintiffs claimed decrees against de- 
fendants 2 and 3 personally as the makers of the notes and 
against the estate of the 1st defendant. The District Munsif 
gave them a decree against defendants 2 and 3 personally and 
dismissed the suits against the minor’s estate. Thereupon 
both the plaintiffs and defendants 2 and 3 appealed to the Sub- 
ordinate Judge who gave decrees against the estate of the 
minor but dismissed the suit against defendants 2 and 3. The 
minor has not appealed, but plaintiffs have brought these 
Second Appeals claiming personal decrees against defendants 
2 and 3. 


The question for decision is whether defendants 2 and 3 
are personally liable under the notes. It will be convenient 
now to refer to the promissory notes in the three cases, sepa- 
rately as there is some difference in their language. ‘Taking 
S. A. No. 998 first the note Ex. A though it sets out in the 
preamble that it is executed by Subbanna and Satyanarayana 
(who are defendants 2 and 3) as executors of the will of 
Viranna, it says in the body of the note “ On demand we pro- 
mise to pay to you or to your order, etc.” and it is signed 
by defendants 2 and 3 without any qualification being added 
to their signatures. It seems to me clear on the language 
of the note that defendants have made themselves personally 
liable for the amount due. When a note is executed by any 
person he is personally liable on it unless it is clear that such 
a liability is excluded. The document no doubt speaks of the 
defendants as executors of Viranna’s will. But the will being 
invalid they had really no such capacity but even if it is to be 
assumed that the defendants executed Ex. A only as the execu- 
tors of Viranna’s will. Plaintiffs are still entitled to a per- 
sonal decree as executors are personally liable on notes executed 
by them as such even though they may be acting for the benefit 
of the testator’s estate in doing so unless their liability is ex- 
cluded in the manner provided in S. 29 of the Negotiable 
Instruments Act. It is clear law that an executor is personally 
liable. See Chidambaram Pillai v. Veerappa Chettiar (1), 
Sudhir Chandra Das v. Gobinda Chandra Roy (2) and Ferhall 
v. Ferhall (3). It was argued that as Ex. A was executed not 


t (3917) 22 M L T 380. 2, (19177) IL R 45 C 538. 
3. (1871) +7 Ch A. 123. 
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for money borrowed by the executors themselves but for money 
already due by the testator the liability fell only on the estate. 
Whether recourse can be had to the estate or not in those 
circumstances, a point I need not consider, the liability of the 
executant of the note, it seems to me, remains. The 
suit note was executed by the defendants in consideration of 
the plaintiffs forbearing to sue. In fact the correspondence 
shows that the defendants expressly asked for time and exe- 
cuted the note to get such tine and they got it thereby. Most 
of the cases cited before me refer to the question how far re- 
course can be had to the estate on a note executed by an execu- 
tor, or a guardian of a minor ofa trustee of property. Such 
are the cases in Krishna Chettiar v. Nagamani Ammal (4), 
Ammalu. Ammal v. Namagiri Ammal (5), Venkatasami 
Naicker v. Muthusawmi Pillai (6) and Ramajogayya v. Jagan- 
nadhan (7). When an executor executes a promissory note, 
to exclude his personal liability he must bring himself under 
the exclusion provided for in S. 29 of the Negotiable Instru- 
ments Act. Ex. A clearly does not comply with that provi- 


‘sion. I must hold, therefore, that defendants 2 and 3 are 


personally liable. I need not consider whether in this view 
the decree against the estate is correct or not for no appeal 
has been filed for the minor against it. S. A. No. 998 must 
therefore be allowed and the decree of the Subordinate Judge 
modified by making defendants 2 and 3 also liable for the 
amount decreed and costs of the first Court. Defendants 2 
and 3 will pay the costs of their appeal to the lower appellate 
Court and of this second appeal to the plaintiffs with the usual 
6 per cent. interest on them. 


Taking S. A. Nos. 999 and 1000 next, the language of 
the notes in these cases is different from the language of the 
note in S. A. No. 998. The notes in these cases begin by 
saying in the preamble that they are executed by the minor 
by the guardians appointed under Viranna’s will but they are 
in fact both executed by defendants 2 and 3. The note in 
S. A. No. 999 is signed by them as guardians of the minor, 
whereas the note in S. A. No. 1000 is merely signed by them 


-without any description added. Under both notes, however, 


the executants, defendants 2 and 3 themselves, promise to 





4. (1915) I L R 39 M 915. 5. (1917) 33 M L J 631. 
6. (1917) 34 MLJ177- 7 (1918)ILR42M 185:36 ML J a9(FB)- 


PART XXI.] THE MADRAS LAW JOURNAL REPORTS. 769 


pay the amount on demand. In Ex. E the note in S. £. 
No. 1000 the language is “ any ome of us shall be liable efor 
and pay this sum of Rs. 2,240 to you or your order on demand,” 
The other note says, “ on demand we shall pay this sum of 
Rs. 2,240 to you or your order on demand.” The other note 
says, ‘on demand we shall pay you or order, etc.” It 
seems to me clear on the language of the notes that the execu- 
tants were undertaking a personal liability to pay though they 
were acting guardians of the minor in executing them. They 
were not validly appointed as guardians, for it has been held 
in this Court that a Hindu father cannot validly appoint by 
will a guardian of the propétty for his minor son to take 
effect after his death where such property is joint family pro- 
perty as in this case. But it must be conceded that the parties 
were under the impression that the will was valid and defend- 
ants 2 and 3 did act as the de facto guardians of the minor. 
However that may be as they undertook to pay themselves 
they cannot now disclaim their personal liability. A person 
does not exclude his own personal liability merely by saying 
that he executes the pro-note as a guardian. În the case in 
Krishna Chettiar v. Nagamani Ammal (4) the question of the 
liability of the mother was not dealt with as pointed out by 
Wallis, C. J. in Palaniappa Chettiar v. Shanmugham Chet- 
tiar (8). The reason why the defendants undertook to pay 
is plain from Ex. F in S. A. No. 999 which shows that they 
wanted to avoid suits being filed and asked for time and 
‘agreed to settle the affair according to the plaintiff’s will and 
pleasure.” They do not say or indicate in the notes that 
they will pay only from the estate of the minor, but, on the 
other hand, they say they will pay the note amounts. I need 
not consider in these cases either whether the decrees given 
against the estate are proper decrees, for the same reasons as 
given above in S. A. No. 998. These Second Appeals must 
also be allowed and the decrees of the Subordinate Judge modi- 
fred in the same manner as in S. A. No. 998 with the same 
order as to costs. 


A. S. V Appeals allowed Decrees 
s modified. 


4- (1915) I L R 39 M 915. 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 
e PRESENT -_Mr. Justice VENKATASUBBA RAO AND 
MR. JUSTICE JACKSON. 
M. Maruthavanaswami alias Sadasiva 
Desika Pandarasannadhi Avergal Petitioner in both” 
(Counter-petitioner ) 
Y. 
Subramania Thambiran, calling himself 
Subramania Desika Pandara Sannadhı Respondent in 
both (Petitioner). 

Madras (Administration of Estates) Regulation III of 1802, S. 16 cl. 7— 
Scope of—Duty of Court—More than ome claimant to the estate of the deceased— 
Jurisdicion to decide on rival claims. 

Madras Regulation III of 1802 dealt with rules of Civil Procedure which 
were in force till a more elaborate system was devised and enacted in the form 
of the Code of Civil Procedure and the Civil Courts Act. All the sections 
have now been repealed except S. 16, cls. 2 to 7. Scope of the clauses considered. 

When a person dies intestate leaving personal property, the duty of a Judge 
under S. 16 of the Regulation, if more than one claimant appears before him 
is to refer the parties to a regular suit. He has no jurisdiction to give any 
decision acting under this Regulation, when more than one claimant appears 
and claims property under S. 16, cl. 7. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to revise 
the orders of the Court of the Subordinate Judge of Maya- 
varam in O. P. No. 60 of 1923, dated 29th March, 1924, and 
in I. A. No. 197 of 1924 in O. P. No. 60 of 1923, dated 2nd 
May, 1924, respectively. 

K. S. Jayarama Atyar and S. Nagaraja Atyar for petitioner. 
T. R. Ramachandra Aiyar, S. Muthiah Mudaltar and 
K. Narasimha Aiyangar for respondent. 

The Court delivered the following 

JUDGMENT :— These revision petitions have been filed 
in respect of two orders of the Subordinate Judge of Mayava- 
ram, dated 29th March, 1924 and 2nd May, 1924. 
The proceedings before him were under S. 16, cl. 7 
of Madras Regulation III of 1802, and the learned 
Judge by his first order directed that affidavit evi- 
dence should be adduced and by his second order refused per- 
mission to the petitioner before us to cross-examine the 
deponents to the affidavits. 

The facts are shortly these. The Pandara Sannadhi of 
Dharmapuram Mutt died on or about the 28th October, 1923. 

C R P Nos. 490 and 491 of 1924- ard September, 1924. 
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The Sub-Magistrate having jurisdiction over the locality, look- 
ed and sealed the rooms containing some moveables belonging 
to the Mutt and sent up a report to the Collector of Tanjore 
and he directed the Sub-Magistrate to hand over the keys of 
the rooms to the Subordinate Judge of Mayavaram, who was 
requested by the Collector to take proceedings under Regu- 
lation III of 1802. The present petitioner who is the Pan- 
darasannadhi of Swargapuri Mutt put in a petition on the 5th 
November, 1923 stating that as tht late Pandarasannadhi died 
without appointing a successor he as the head of a dependant 
Mutt was entitled to succeed. The respondent was a rival 
claimant who also filed a petition claiming that he was the 
rightful successor on the ground that he was elected Pandara- 
sannadhi of the Dharmapuram Mutt by the Thambirans of 
that Mutt. The petition of the petitioner was O. P. No. 58 of 
1923, and the petition of the respondent was O. P. No. 60 of 
1923. 

The learned Vakil for the petitioner has contended that his 
petition is in the nature of an original petition, and that the 
procedure applicable is that applicable to suits and that there- 
fore he is entitled to ask that evidence should be taken viva 
voce. The arguments turned on the question to some extent, 
whether the proceeding was a regular petition or an interlocu- 
tory application, but on the view we take of the scope of the 
Regulation, we are of the opinion that these questions do not 
arise. 


The Regulation in question deals with rules of Civil 
Procedure and contains also various other provisions. [In the 
early part of 19th century, this measure was considered quite 
adequate, but, later on, a more elaborate system was devised 
and practically the whole Regulation has been repealed, its 
place being taken by the Code of Civil Procedure and the 
Civil Courts Act. Curiously enough, a few sections have 
been left unrepealed, although we are unable to discover any, 
ground for the retention at any rate of a large portion of what 
has not been repealed. 


Now, turning to the Regulation, we find that it contained 
29 sections and that all of them have been repealed excepting 
S. 16, cls. 2 to 7. S. 2 referred to the filing of a complaint, 
that word being the equivalent of a plaint, and procedure was 
laid down in the succeeding sections in regard to trial of suits, 
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S. 16, cl. 2, enacts that when a Hindu or a Mussalman dies 
leaving a will and appointing an executor, Courts of Justice 
are not to interfere éxcept upon a regular complaint brought 
against his executors for a breach of trust or otherwise. 


The third clause refers to the case of a Hindu or a 
Mussalman dying intestate but leaving an heir and the Courts 
are restricted from interference in such cases except upon a 
regular complaint. The fourth clause enacts that if there 
are more heirs than one to ‘a person dying intestate and there 
is no disagreement, the Courts are not to interfere without a 
regular complaint. But, if there are disputes between the 
several claimants on a regular suit being filed by the party out 
of possession, the Judge is required to take security from the 
party in possession and if the latter is unable to give security, 
the Judge may give possession to the plaintiff himself on his 
giving security. But this act of the Judge is merely an act of 
administration for the benefit of the heir who may eventually 
succeed in the suit. Then follows the fifth clause. The 
first part of which is merely a continuation of the fourth clause. 
If neither party is able to give security, an Administrator is to 
be appointed for the management of the estate until the dis- 
posal of the suit. 

Pausing here for a moment, we fail to see of what use 
these provisions are at the present day. Nobody would think 
of resorting to them because under the Civil Procedure Code 
parties can obtain interim orders in regard to protection of 
property which is the subject of a suit. 


Now we come to part 2 of cl. (5). Where there is no 
person authorised and willing to take charge of the landed 
estate of a deceased person, the Judge is authorised to appoint 
an Administrator for its management, until the legal heir to 
the estate or other person entitled, shall attend and claim the 
same. If the Judge is satisfied that the claim is well-founded, 
the Administrator shall deliver over the property to him with 
4n account of the Administration. This is the effect of cl. (5), 
part 2, but we have seen that when there are several claimants, 
the Regulation specially enacts in cls. 2, 3, 4, 5 and 7 that their 
rights are to be adjudicated on in a regular suit. But cl. 5, 
part 2 does not contemplate a suit and is it intended that under 
that clause if there are several claimants the Court is to give 
a decision although there is no suit ? It seems to us that 
this construction would be contrary to the scheme of the Regu- 
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lation. | What is meant by part 2, cl. 5, seems to be thdt if 
there is a single claimant the Judge on being prima facie satis- 
hed as to his title, is to direct the interim Administrator to tyans- 
fer possession to him. It is not intended that if more than one 
claimant appears the rights of the several claimants are to be 
decided without a suit. Under cl. 4 and Ist part of cl. §, if 
one of the rival claimants is in possession, the title to the estate 
can be decided only in a suit. But if neither party is in pos- 
session (2nd part of cl. § appłies then) is there anything to 
suggest that the Court is to decide without there being a suit ? 


We are not concerned with cl. 5, but with cl. 7. We 
have however construed the previous clause, because there can 
be no doubt that the same interpretation in this respect must 
be placed both upon cls. 5 and 7. 


Clause 7 enacts, that the Judge on receiving information 
that any person had died intestate leaving personal property 
and there is no claimant to such property, shall adopt measures 
for its care and issue an advertisement “ requiring the heir of 
the deceased or any person entitled to receive charge of his 
effects ’’ to attend and should any person attend and satisfy the 
Judge as to his title to the property, the same is to be delivered 
up to him. Should no claim be preferred within 12 months, 
a report is to be transmitted to the Governor in Council. Cl. i, 
part 2 refers to real property and clause 7 refers to personal 
property. But the scope of both the clauses seems more or 
less identical. In our opinion clause 7 (as clause 5, part 2 
does) contemplates the case only of a single claimant and the 
words occurring in the clause such as “heir of the 
deceased ” and “‘ any person entitled ” also to a certain extent 
confirm our view. 

The duty of a Judge, if more than one claimant appears 
before him, is to refer the parties to a regular suit. He has 
no jurisdiction, in our opinion, to give any decision acting under 
this Regulation when more than one claimant appears and 
claims property under cl. 7 of S. 16. 

As we have held that the Judge cannot decide the dispute 
at all, it is obvious we cannot direct him to take evidence viva 
voce or to permit the petitioner to cross-examine the deponents 
to the afhdavits. 

The Civil Revision Petitions therefore fail and are dis- 
missed, but in the circumstances without costs. 


T.S. V. C. R. Petitions dismissed. 
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In THE HIGH Court OF JUDICATURE AT MADRAS. 
e 
PRESENT :-— MR. JUSTICE JACKSON. 


The President, Taluk Board, Hospet. Petitioner* (Coun- 
ter- Petitybner) 
v. 
Jutur Chandrappa Respondent (Petitioner). 


Madras Local Boards Act (XIV of 1920), S. 55 (2) (1v)—Disqualification 
for electton—Honorary Magistrate—Résignation of office—If removes disquali- 
fication—A cceptance by Government necessary. 


An Honorary Magistrate who is disqualified for election as a member of a 
Local Board under S. 55 (2) (iv) of tht Madras Local Boards Act cannot 
relieve himself of that disqualification by merely submitting his resignation to 
Government. The disqualification subsists until the Government accepts the 
same. Payne, Law of Elections, p. 201 followed ; Sudarsana Rao v. Christian 
Pillai, 45 M L J 798 referred to. 


Petition under S. 107 of the Government of India Acct, 
praying the High Court to revise the order, dated 17th Novem- 
ber, 1922, of the District Court of Bellary in O. P. No. 47 of 
1922. 


K. Rajah Aiyar for petitioner. 
C. Sambasiva Rao for respondent. 
The Court delivered the following 


JUDGMENT :—Petition to revise the order of the District 
Court of Bellary on a reference made to him under S. 57 of 
Madras Act XIV of 1920. The point referred to by the 
Judge, which is the sole question for determination, is whether 
an Honorary Magistrate who is disqualified for election as a 
member of a Local Board under S. 55 (2) (iv) of the above 
Act, can relieve himself of that disqualification by submitting 
his resignation to Government, or whether, on the contrary, the 
disqualification subsists until Government have removed him 
from his office. 


The point was also referred to the Local Self-Government 
Department by the President of the District Board, Bellary,and 
it replied in G. O. No. 1308, L and M. Mis., dated 1st August, 
1922 “An Honorary Magistrate is disqualified fof election or 
appointment as a member of a Local Board before his resigna- 
tion is accepted by the Government.” This order 
was filed before the District Judge who held that it was 
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in literal conformity with the law, and there, it would be 
thought, the matter might have ended. But the learned "Judge 
proceeding upon what he describes as the spirit of the law, ap- 
parently meaning the intention of the Legislature which it had 
failed to N in its statute, declared that a bare resigna- 
tion is sufficient. A Judge has no dispensing power which 
allows him to go behind the plain import of a statute, and on 
this particular point the law is clear. Under S. 14 (1) of 
the Code of Criminal Procedure the Local Government may 
confer upon any person all or any of the powers conferrable on 
a Magistrate. Under S. 26 of the Code of Criminal Proce- 
dure all Magistrates may be removed from office by the Local 
Government. A person so appointed cannot remove himself 
by resignation. «This is the doctrine of the English Common 
Law “ After an office was conferred and assumed, it could 
not be laid down without the consent of the appointing power.” 
(Payne’s Law of Elections, 1890, page 201). English case- 
law is not of much assistance unless we know the exact terms 
on which the office sought to be renounced was held. But 
Pease v. Lowdem (1) follows the above principle of Common 
Law. Two Scotch cases quoted in Rogers on Elections, Vol. II, 
p. 27, carry the matter no further, as shown in Sudarsana Rao 
v. Christian Pillat(2) where they are discussed. In this Madras 
case it is remarked, “ It may be that the need for acceptance 
does not apply to honorary appointments. But it is unneces- 
sary to pursue this line of argument further”’ page 799. Ido 
not know what line of argument was then advanced. It is 
suggested before me that the appointment of an Honorary 
Magistrate is analogous to a contract without consideration, 
but pursued to its logical conclusion, this becomes absurd, for 
such an appointment would be void ab initio. I see no dis- 
tinction in law between a Magistrate who receives and a Magis- 
trate who does not receive a salary for the performance of his 
duties. Therefore the head note to Sudarsana Rao v. Christian 
Pillai (2) is correct, “ An Honorary Magistrate does not cease 
to hold his office on his resignation, but only when the resigna- 
tion is accepted,” although that actual judgment contains 
obiter a query’in the contrary sense. 


The Civil Revision Petition is allowed with costs. 
T. S. V. C. R. Petition allowed. 


1. (1898) 1Q B D 386. a. (1923) 45 MLJ 798. 


President, 
Taluk Board, 
°° Hospet 


J. 
Jutur Chan- 
drappa. 


Lingayya 
Chetty 


v. 
Chenga- 
lammal. 


Ramesam, J. 


776 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVH. 


APPELLATE JURISDICTION. 
. ÎN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. JusTICE RAMESAM AND MR. JUSTICE 
REILLY. 


V. Lingayya Chetty A ppellant* (Defendant) 
v. 
Chengalammal alias Ammalu. 
and others Respondents (Plaintiffs). 
Hindu Law—Adoption—Sudras of the Madras Presidency—Who may be 
adopted—Married person. g 


Among the Sudras of the Madras Presidency the adoption of a person who 
is married at the time of adoption is invalid. Case-law,pn the subject reviewed. 


On appeal from the judgment and preliminary decree 
of the Honourable Mr. Justice Kumaraswami Sastri, passed in 
the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 186 of 1921. ` 


V. Radhakrishnayya for appellant. 
S. Rangaswami Aiyangar for respondents. 


The Court delivered the following 


JUDGMENTS :_Ramesam, J. :— This is an appeal against 
a judgment of our brother Kumaraswami Sastri, J. He de- 
creed the plaintiff’s suit holding that the adoption of the first 
defendant was invalid on the ground that he had been married 
at the time of the adoption. Unless the appellant (1st defend- 
ant) successfully challenges this conclusion, the other points in 
the case do not arise. It is admitted that the parties are 
Sudras. 


Apart from Sanskrit texts, the earliest opinion available 
in Madras is the case No. 18 of 1814 in Vol. 1 of the Select 
Decrees of the Sadr Adaulat, p. 101. The pundits’ answer at 
p. 106 runs thus |! “Sudras may be adopted till the sixteenth 
year. Butasitis a rule that a married boy cannot be adopted 
it must be understood that an unmarried boy may be adopted 
till he has attained the age of sixteen. These” are the rules 
for the Sudras caste. Thus it is declared in the Dutta Mimamsa, 
Dutta Chandrika and other Sastras.” The point did not arise 
in the case. 


—— ee, mM IMi 
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The point was actually decided in another case in the 
same volume at p. 406 (Fenkatachella Reddiyar v. Mapdoo 
Venkatachella Reddiyar). The pundit stated that the adop- 
tion was invalid (p. 410) and the Court of Sadr Adaulat held 
(p. 412) that the adoption of the appellant after his marriage 
was “illegal and void under the rules and restrictions of 
Hindu Law.” 

We have next the statement of Sir T. Strange in his 
Hindu Law (Vol. 1, page 91) ‘Accordingly, in a case refer- 
red to in a subsequent page (p. 96, case of Raja Nobkissen) the 
pundits stated an assumption of the string in the higher classes 
4nd marriage in the fourth as obstacles to adoption.” After 
referring to the possibility of annulment of ceremonies already 
performed in the natural family, he says, “upon these principles 
it would seem, as if there could be no adoption of one. who is 
married ; marriage not being capable, like tonsure and investi- 
ture, of annulment.” 

In the judgments of Sadr Court, 1861, at p. 147, Vira 
Kumara Servai v. Gopalu Servai (1) the same point arose and 
the District Munsif held the adoption to be illegal at the time 
thereof the plaintiff was a married man. Though the case 
went up on appeal and second appeal, the plaintiff did not 
challenge the District Munsif’s ruling and in second appeal, 
the District Munsif’s decision was restored. 

In Ayyavu Moopanar v. Niladatchi Ammal (2) the 
plaintiff succeeded as adopted son on the ground that, in a pre- 
vious litigation his adoption was recognized (rightly or wrong- 
ly) and he got a decree for maintenance against his adoptive 
father on the footing of a validly adopted son. The matter 
in the second litigation was res judicata between the plaintiff 
and his adoptive father. It appears that the pundits (in the 
first case) declared against its validity (p. 47) but the Regis- 
trar who gave the decree in appeal thought that the parties 
were of a class not. strictly bound by the requirements of the 
Hindu Law. There was an appeal to the Privy Council but 
the matter was compromised and the appeal withdrawn. One 
of the terms of the compromise was that a daughter of the al- 
leged adopted son should be married to a natural son of the 
adoptive father. In a later litigation, this marriage was at- 
tacked on the ground that it was invalid. The High Court 
in V ythslinga v. Vijayathammal (3) held that the adoption was 

1. Sp. A. 3 of 1861 cited at p. 1066 of west and Bubler’s Hindu Law, 3rd Ed, 
2, (1862) 1M H CR 45, 3, (1882) IL R 6M 43, 
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invalid. (the question of the validity of the adoption not being 
res ydicata) and that the marriage was valid. Turner C. J., 


and Muthuswami Aiyar, J., said : ‘It would certainly be invalid 


under the Dattaka Chandrika, which declares thgt marriage 


concludes the period within which a Sudra may be £dopted.”’ 


In Pichuvayyan v. Subbayyan (4) all the above authorities 
were reviewed and the adoption of a boy after his marriage 
was held to be invalid. It is true that the parties were not 
Sudras but the reasoning was general and applied to all Hindus. 
The respondent in it attempted to support the adoption by 
arguing from Veeraraghava v. Ramalinga (5) that, as the 
parties were of the same gothrd, marriage is no obstacle. This 
argument was repelled. The Judge said: “There is no 
colour for the argument that this decision abrogated the rule 
according to which the previous marriage of the child is an 
obstacle to his adoption. There is, as we have shown, distinct 
authority for the rule and the recognition of it is in no way 
inconsistent with the decision regarding the ceremony of 
Upanayanam. It must be borne in mind that a valid adoption 
pre-supposes a gift by the father or mother, and they have no 
power under the Hindu Law to give the daughter-in-law or 
their son’s wife in adoption.” The learned Vakil for the res- 
pondent argues that, so far as the latter reason is concerned, 
the adoption of a childless widower would be valid. Inthe 
present case, the appellant was not a widower at the time of 
the adoption. In Janakiram Pillai v. Venkiah Chetty (6) the 
question was whether Gopalakrishna Pillai was validly adopted. 
The Court observed that there was no reliable evidence of an 
adoption before marriage and any adoption after marriage was 
invalid. 


The authorities in Allahabad have been referred to by our 
learned brother and need not be repeated. The learned 
vakil for the appellant draws our attention to a quotation by 
Mahmud, J. in Ganga Sahai v. Lekhraj Singh (7) from Dr. 
Jolly who says “The Dattaka Tilaka does not consider 
marriage even as a bar to adoption, in case the person to be 
adopted belongs to the same gotra as the adopter. The Dat- 
taka siddhan-tarnanjari declares that it is not la¥ful to adopt 
a married man.” But the Dattaka Tilaka has never been 

4. (1889) IL R 13 M 128. 5. (1885) ILRoM 148 (F B). 
6. (1911) 10 ML TW az, 
7 (1886) ILR 9 A 253 at 313. 
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used in-Southern India. I doubt’if its existence is known 
among the people and it does not appear that it has been*tol- 
lowed in this respect in Allahabad or Bengal. o 


The nist important argument of the vakil for the appel- 
lant is that Most of the authorities against him are based on 
the Dattaka Chandrika and that the reasoning of the Dat- 
taka Chandrika is not sound. There is no doubt as to the 
opinion of the author of the Dattaka Chandrika in-ver. 29 of 
S. 11.  It-is true that the preceding. -reasoning from-ver. 23 
relates to the question whether the performance of tonsure 
operates as an obstacle. Mr, Sarkar in his Hindu Law of 
Adoption is of opinion that the conclusion’ of the Dattaka 
Chandrika rests‘on slender foundation. This may be so but 
we have'to recognise the fact that; whatever its reasons may be, 
and whoever its author may be, the work was recognised as an 
authority in all the provinces outside Bombay. I need only: 
refer to the latest decision of the Privy Council recognizing 
its authority, Arumilli Perrazu v. Subbarayudu (8). 

Above: all, it must be recognised that the rulé has been: 
acted upon for more than a century and it is too late to quéstion 
it. The opposite rule in Bombay is based’ on the special 
authority of the Mayuka and cannot help us. 

The decision of the learned Judge is right and the appeal 
is dismissed with costs. 

The Receiver will be allowed to make'his ‘costs from the 
estate in the first instance. 

Reilly, J. :_I agree. It has been contended before us 
for appellant that the passages of the’ Dattaka Chandrika on 
which is based, so far as that work is concerned, the doctrine 
that a married Sudra cannot be adopted have been misunder- 
stood. But at the least it cannot be denied that it is possible 
to interpret terms (verses 29 and 32) of S. 11 of the Dattaka 
Chandrika taken together as stated by implication that'in the 
author's opinion the adoption of a married Sudra is not per- 
missible. That interpretation, it appears, has been accepted 
and acted upon in this Presidency for more than a’century |; 
and there does not appear to us any reported case in which'‘it' 
has been decidéd ‘finally that the adoption of'a married: Sudra 
is possible. That being so, I do not think that'we are at: 
liberty to’ re-open the question. 

T. S. V. Appeal dismissed. 

8. (1921) [L Raq M 656 at 664: 41 ML J 33 (P C). 
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-IN THE Hich COURT-OF JUDICATURE AT MADRAS. 


“PRESENT :— MR. Justice DeEvADOss AND MR. JUSTICE 
JACKSON. 


The Right Hon’ble the Secretary of / 
State for India in Council, represented 
by the Collector of Chingleput Appellant in all* (De- 


fendant in all) 


v. 
V. K. Ramanujachariar and others... Respondents (PIfs.). 


Revenue Settlement—Lands assessed as dry—Rates if can be altered during 
period of settlement—Levy of enhanced gate—Suit against Government—If lies 
—Revenue Recovery Act, S. 58—If a bar. 

Once a settlement is duly notified by Government, the Collector acting 
under the orders of the Board of Revenue cannot vary the rates of assessment. 
The annual payment fixed is incapable of being increased during the period for 
which the settlement is made, Prasad Row v. The Secretary of State for India, 
I LR 40 Mad. 886 at 897 followed. 

Where lands assessed as dry at a Revenue Settlement are, within the period 
of 30 years for which the Settlement is to remain in force, re-assessed as wet 
and an enhanced rate is levied, the re-assessment is illegal and ultra vires and 
the assessee is not debarred by S. 58, Revenue Recovery Act, from filing a suit 
to have the enhancement declared illegal and for the recovery of the excess 
amount levied. 

As the Government may be trusted to see that justice is done in accordance 
with decrees of Court, in such cases no permanent injunction need be passed 
against the Government restraining them from levying enhanced rate. 


Second Appeals against the decrees of the District Court 
of Chingleput in A. S. Nos. 396 to 401 of 1919, preferred 
against the decrees of the Court of the District Munsif of 
Poonamallee in O. S. Nos. 468 to 470 and 503 to sos of 1918 
respectively. 

The Advocate-General and K. Jagannatha Aiyar for 
appellant. 

A. Krishnaswami Aiyar, K. Gopalaratnam and P. Nara- 
stmhachartar for respondents. 


The Court delivered the following 


JUDGMENTS :__Jackson, J.:_S. A. No. 1352 of 1921 + 
Appeal from the decree in A. S. No. 396 of 1919 on the file 
of the District Court of Chingleput (O. S. No. 268 of 1918 on 
the file of the Court of the District Munsif of Poonamallee). 

The plaintiff is a ryot holding certain lands which at the 
last Revenue Settlement in Chingleput District were assessed 
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as dry. Since then, the assessment has been enhanced under 
orders of the Board of Revenue and the plaintiff has breught 
this suit against the Secretary of State for India for a declara- 
tion that quch enhancement is illegal, for the recovery of the 
amount so Yevied, and for a permanent injunction restraining 
the defendant from levying such enhanced rates in future. The 
original Court and first Court of Appeal have decreed the suit 
as prayed for by the plaintiff and the defendant brings this 
Second Appeal. 


The lands in question are of the sort described as “ Achu- 
kattu.” They are surrounded by high bunds which in the 
wet season retain sufficient water for raising a paddy crop. 
At the settlement in 1909, the bulk of these lands was classified 
as “ Manavari”’ or “ rain fed ” and charged rather more than 
ordinary dry, and less than ordinary wet. But certain num- 
bers lying within the catchment area of tanks were held to be 
objectionable as interfering with the supply of water, and 
they were still classed as ordinary dry. Had they too been 
transferred to “ Manavari,” Government would practically 
have conceded the claim of these lands to enjoy additional 
water facilities, when that claim was held to be objectionable. 
The Government Order No. 2240 (Revenue), dated the 14th 
August, 1909 (page 36 of the printed documents) lays down 
that those which lie so close to the foreshore of a Government 
tank as materially to interfere with its supply should be entered 
in a special list and left to be dealt with by the Collector in 
accordance with this existing district practice as embodied in 
G. O. No. 573 (Revenue), dated 24th June, 1905. In this 
G. O. (page 17 of the printed documents) the procedure en- 
joined is that water-rate should be charged if the Achukattu 
intercepts water which would otherwise flow into a Government 
irrigation work. Accordingly in the settlement notification, 
dated 1st June, 1910, Ex. A (at page 45 of the printed docu- 
ments) it is declared that Achukatius which materially inter- 
fere with the supply of a Government irrigation work will be 
retained as ordinary dry, and will be dealt with by the Collector 
in accordance with the practice obtaining in the District. 


The Collector proceeded to levy water-rate upon these 
lands and several appeals were preferred to the Board of 
Revenue. The Board acting under confidential instructions 
from Government ruled that such water-rate was not leviable 
under the Irrigation Cess Act, but the lands concerned were 
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in: ‘accordance with the orders of Government liable to gn- 
hanced assessment. An appropriate enhancement would be 
the difference between'the wet and dry-rates. “The water: 
rates levied will be refunded but an enhanced assegémrent will’ 
be charged for the wet ‘Achukattu’ cultivation andfthis should 
be'the-corresponding wet assessment minus the dry assessment’ 
alteady-levied ”—Ex. I (page 49 of the printed documents)! 
In' conformity with:this resolution'the Collector enhanced ‘the 
rates on the plaintiff’s lands*as set forth in para: 7 of‘ the 
plaint. ~° 

The-point for determination is whether suchtenhancement! 
is legal: 

The defendant contends that the provision inthe notifica- 
tion, Ex: A, “ will be dealt with by the Collector in accordance 
with’ the practice obtaining in the District” allows a large 
discretion: The practice, no doubt; was to charge water-rate 
if'a paddy crop was raised ; but’since such charges are’ not 
rightly léviable under the Irrigation Cess Act, an enhanced 
assessment practically amounts to the same thing, and canbe 
described’as “ in accordance with the practice obtaining ‘in ‘the 
District.” |The short answer is that’such practice never did 
obtain nor could obtain. Once a settlement has been duly 
notified by Government, the Collector acting under the orders 
of the Board of Révenue cannot vary the rates of assessment. 
The defendant relies upon para. 36 of'the notification, Ex. A: 

The thirty years’ limit does not apply to lands the irriga- 
tion of which may be improved by Government subsequent to 
the settlement nor to lands which may be converted from dry 
to wet or “ Manavari’’ conversion here of course refers to 
physical conversion. It does not mean that Government re- 
serve to themselves the right at any time to convert the classif- 
cation of a land as dry to one of wet. If that were so, there 
would have been no settlement. 

It is claimed, however, apart from the notification that 
Government are at liberty to revise any assessment within the 
settlement period of 30 years (4th Ground of Appeal, etc.). 
But in the light of the Privy Council ruling in Prasad Row v. 


The Secretary of State for India (1), this claim was not 


seriously pressed in argument. The Judicial Committee rulés’ 
that “ the annual payment is incapable of increase during- the: 


period ‘for which the settlement is made” (page: 897). 


1. (1917) I L R 40 M 886 :33 M L J 144 (P ©). 
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It is useless to say for all practical purposes the ên- 
hanced assessment is the same as the water rate or toeurge 
that of the settlement is allowed to stand unrevised and unobjec- 
tionable. “gchukattus” classed as “ Manavari’ will actually pay 
a heavier pt than objectionable Achukattus which are 
classed as dry. An executive act may be based on logic and 
common sense and yet be none the less illegal. ‘The- finding 
of the lower Courts must be upheld that when once these Jands 
have been assessed as dry at the Revenue Settlement, they 
cannot within the period,of 30 years during which that settle- 
ment remains in force be re-assessed as wet. Such assessment 
being illegal and ultra vires, the plaintiff is not debarred from 
bringing this suit by the provision of S. 58 of the ‘Revenue 
Recovery Act. 

The appellant further complains that no decree should 
have been issued in regard to the collections for Fasli 1326 ‘for 
which no notice was given and no injunction should have.been 
granted. ‘In cases of-this sort, Government does not resort to 
technicalities and may be trusted to see that justice is done in 
regard both to Fasli 1326 and to subsequent faslis. There 
is no necessity, therefore, to modify the decree of the lower 
appellate Court as regards Fasli 1326, nor any need to grant 
an injunction. The decree, therefore, will contain no injunc- 
tion and is otherwise confirmed. The appeal in the main fails. 
Appellant will pay costs of the respondent in this appeal. 

The other Second Appeals Nos. 1353 to 1357 of 1921 
follow with costs to respondents. 

Devadoss, J. ~_J agree. 

T.-5. V. Appeal dismissed. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice MADHAVAN NAR AND MR. 
JusTIcCE JACKSON. 


Nallagatti Goundan Appellant* (Petitioner- 
debtor) 
v. 
Ramana Goundan and others. Respondents (Respondents- 
@ ° 
creditors). 


Provincial Insolvency Act, S. 5—Interim protection to person who khas 
applied to be adjudicated insolvent—-Grant of—District Judge—Power of— 
Order declining to grant protection—Interference with, in appeal—Conditions. 


atmana 


*A A O No, 64 of 1924, 8th August, 1924, 


Secretary of 
State for 
: India 
* y, 
Ramanuja- 
chanar. 


amaram saras S 


Jackson, J. 
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Under S. 5 of the Provincial Insolvency Act, the District Judge has in- 
heret power to grant ad interim protection to a person who has applied for 
being adjudicated an insolvent. 

6 


Where, in the exercise of his discretion, the District Judge has declined to 
grant interim protection, the High Court will not interfere “f his discretion 
unless it has been wrongly exercised. 

Appeal against the order, dated 2nd October, 1923 of 
the District Court of Coimbatore in I. A. No. 320 of 1923 in 
I. P. No. 99 of 1923. 


W irap S. Subramania Aiyar for appellant. 
Dr. T. C. K. Kurup tor respondents. 
The Court delivered the following 


JUDGMENT :— The appellant who had filed an application 
for adjudication as an insolvent applied for interim protection 
and this application was rejected by the District Judge. This 
appeal is against that order refusing such protection. In our 
opinion, the District Judge has inherent powers under S. 5 of 
the Provincial Insolvency Act to grant the appellant the pro- 
tection he has claimed. [See Abdul Razak v. Bastr-ud-din 
Ahmed (1)}. On the merits of the application we are not 
satisfied that the discretion vested in the District Judge has 


been wrongly exercised by him. __In'‘these circumstances we 
dismiss this Miscellaneous Appeal with costs. 
A. S. V. Appeal dismissed. 


In THE HicH Court OF JUDICATURE AT MADRAS. 


PRESENT : MR. CHARLES GORDON SPENCER, Officiating 
Chief Justice, AND MR. JUSTICE SRINIVASA ATYANGAR. 


Sree Raja Rao Venkata Kumara Mahipathi 
Surya Rao Bahadur Garu, Rajah of 
Pithapuram A ppellant* (Plaintiff ) 
U. 
The Secretary of State for India in Council 
represented by the Collector of 
Godavari Respondent (Defendant). 
Zamindari—Lands in, dedicated as cattle-paths prior lo Permanent Settle- 
ment—Declaration of Zamindars right to—Suit for—Villagers using lands as 
cattle.paths if necessary parties to—Maintainability of suit against Government 
—Conditions—Onus of proof on Zamindar—Land Encroachment Act of 1905— 
1. (1910) 14 C W N 586, 
*Appeal No, 311 of 1921. 27th August, 1924, 


—_—- -m 





— a 
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Penal assessment—Levy of, from occupants of lands let in by Zamindar--If affords 
cause of action to Zamindar—S. 7 of Act—Preliminary notice under—If ¢ffords 
cause of action—Regulation XXV of 1802, S. 4—Lakhiraj lands—Public roads 
af. ? 

The plaitkiff, claiming to be the Zamindar of a village included in his 
estate, sued patos of State for India in Council for a declaration of 
ownership and for recovery of possession and for injunction in respect of cértain 
guntas or lands used as cattle-paths in that village. 


The plaintifs case was that the suit puntas were dedicated for public use 
by the plaintifs predecessors, that subsequently about the year 1883 the plain- 
tifs predecessors unlawfully entered upon the puatas and diverting them from 
their use as highways, let them to agricultural tenants, and, doing so for over 
the statutory period succeeded in reducing them to their own private ownership ; 
that in 1934, after the plaintiff had a€quired an absolute title in respect of the 
suit lands, the Government took proceedings under the Land Encroachment 
Act, III of 1905, against the tenants in occupation let in by the plaintiff, and 
that, as the lands did not belong to the Government, their action under the Act. 
was ulira vires. No members of the village community that used the suit paths jo 
exercise of their communal rights were made parties to the suit. 


It: was found that the suit lands had been used as puntas even before. the 
Permanent Settlement ; that the lands had not been dedicated as highways by 
plaintiffs predecessors in ‘interest, as alleged by the plaintiff ; that the plaintiff 
had failed’ to prove ‘that the right which the public got by dedication of ‘the 
puntas for use as a means of communication had ceased owing to disuse, or 
otherwise ; and that the plaintiff had not acquired any prescriptive right over 
them. 


Held, that the suit wa» rightly dismissed by the Court below. 


Per Officiating Chtef Justice :—The fact that assessment was levied onder 
the Land Encroachment Act from the occupants of the suit lands would not give 
the plaintiff a right of action against the Government. Further, as the suit 
was not brought within six months from that date, it was barred under.S. 14 
of that Act. A preliminary notice served on the plaintiff under S. 7 of the 
Act did not give rise to a cause of action. 


The: right of the public to the enjoyment .of the whole width of land 
which has been set apart from time immemorial for use as a public way stands 
upon a higher footing than a mere easement over property belonging to 
another. i 


Per Srinivasa Atyangar, J. :—The plaintiff in effect seeks a declaration that 
by adverse possession he ‘has become the private owner of the suit lands. No 
such declaration can be made, as the members of the village against whom 
plaintifPs possession was alleged to have become adverse, have not been made 
parties to the suit. 


The suit lands are not “ lakhiray lands” within the meaning of S. 4 of 
Regulation XXV ôf 1802. 


Appeal against the decree of the Court of the Additional:’ 


Subordinate Judge of Rajahmundry, dated 12th July, 192r mn 
O. S.No. 12 of 1920 (O. S. No. 1 of 1919, Temporary Sub- 
Court, Rajahmundry). 


R99 
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A. Krishnaswami Aiyar for appellant. 
The Government Pleader for respondent. 
° The Court delivered the following 


JUDGMENTS :_The Officiating Chief Justice:{ The plain- 
tiff is the Rajah of Pittapur. The defendant is the Collector 
of Godavari representing the Government. The subject of 
this suit are certain puntas used as paths by men and cattle in 
the village of Mummidivarappadu which forms part of the 
Palivela Estate acquired by purchase and testamentary disposi- 
tion by the plaintiff's predecessors. No members of the 
village community that use thesespaths in exercise of their com- 
munal rights have been made parties to the suit. The inch- 
ston of the Government as a party can only be justified on one 
of three theories__(1) that the pathways were excluded from 
the permanent settlement and belong to the Government, 
(2) that the Government is the custodian of the communal 
rights of the public in respect of these paths, vide Verkata- 
rama Sivan v. Secretary of State for India (1) and(3) that the 
Government has unauthorisedly levied penal assessment under 
Act II of 1905. 


The plaintiff (appellant) does not admit the first theory 
as it would be fatal to his suit to obtain a declaration of title. 


As regards the third theory, the assessment was levied 
{rom the occupants in 1914 according to the allegation in the 
plaint. This circumstance will not give a right of action to 
the plaintiff who did not pay anything. Moreover the limita- 
tion period for persons aggrieved by proceedings taken under 
that Act is six months under S. 14 and that period was long 
past when this suit was filed in 1918. It came out in the evi- 
dence that the plaintiff's Dewan had been served with a prelimi- 
nary notice under S. 7 to show cause why he should not be 
made to pay prohibitory assessment under S. 5 or be summarily 
evicted under S. 6, but it has been held in Secretary of State v. 
Assan (2) by a Full Bench that notices under S. 7 do not give 
rise to a cause of action. 

It remains to be considered whether a declaration of title 
can be given to the plaintiff and an injunction issfed restraining 
the Government from interfering in any manner with his pos- 
session and enjoyment. The plaintiff admitted in his plaint 
that the suit puntas were once dedicated to the use of the public 


1. (1918) 36 M L J 203. 2. (1915) I L R39 M 727:30 ML J 255(FB). 
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asa highway. The letting out by him of the soil for culti- 
vation must necessarily interfere with the use of the surface 
for a public highway. He has failed to prove that the right 
which the public got by dedication of these puntas for use as 
a means o\ communication has ceased owing to disuse, or other- 
wise. The Subordinate Judge has found on issue 2 that the 
plaintiff has not acquired any prescriptive right over them and 
we have been shown no reason to come to a different conclusion. 


In the course of the arguments on the appeal, the appel- 
lant’s Vakil admitted that he did not dispute the right of way 
of the villagers over the paths. He styled it an easement 
right, but the right of the public to the enjoyment of the whole 
width of land which has been set apart from time immemorial 
for use as a public way stands upon a higher footing than a 
mere easement over property belonging to another. 


At any rate whatever right the public admittedly had n 
these paths has not been shown to have been lost, and therefore 
the plaintiff’s appeal, like his ill-conceived suit, must fail and 
be dismissed with costs. 


Srinivasa Aiyangar, J. :_The plaintiff (appellant) is the 
Rajah of Pittapuram. The defendant (respondent) is the 
Secretary of State for India in Council represented by the Dis- 
trict Collector of Godavari. The plaintiff, claiming to be the 
Zamindar of a village called Mummidivarappadu included in 
the estate of Palivela, filed the suit for a declaration of owner- 
ship and for the recovery of possession and for injunction in 
respect of certain puntas as they are called or lands used as 
cattle-paths in that village. The Subordinate Judge who 
tried the suit dismissed it with costs. And hence this appeal. 


The plaintiff states that the village in question was acquired 
by his father under the will of his paternal aunt. ĮI may re- 
mark to begin with that the case has been conducted in a very 
strange manner on both sides in the Court below. The plain- 
tiff has not produced a scrap of paper either the sanad in res- 
pect of the suit village or any other title deed in respect thereof, 
nor has any such document been produced on the side of the 
Government, for the defence. But both sides have gone to 
trial on the assumption that the suit village belongs to the 
plaintiff and was a Zamin village in respect whereof a sanad in 
the ordinary form was, or must have been, issued in the early 
part of the last century. The plaintiffs case is briefly this : 
These puntas or cattle-paths were dedicated for public use by 
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the plaintifi’s predecessors. Subsequently about the year 1883 
the plaintif’s predecessors unlawfully entered upon these 
puntas and diverting them from their use as highways let them 
to agricultural tenants, and doing so for over the, statutory 
period succeeded in reducing them to their own prift owner- 
ship. Itis alleged that in the year 1914 after the plaintiff had 
acquired an absolute right in respect of the suit land the 
Government took proceedings under the Land Encroachment 
Act, III of 1905, against the tenants in occupation let in by 
the plaintif, and that as the lands did not belong to the Govern- 
ment their action under the Act was ultra vires. The plaintif 
in these circumstances prays forea declaration that he is the 
owner of the puntas, and for such possession of the lands as 
may be necessary, and for an injunction against the defendant 
from interfering in any manner with the possession and enjoy- 
ment of the puntas by the plaintiff. It is clear from the Bhoo- 
band accounts relating to faslis even prior to the Permanent 
Settlement that the suit lands were used as puntas or cattle 
paths even then. ‘The plaintiff has in his plaint set up an 
affirmative case of dedication of these lands as highways by his 
predecessors in interest. That case has not been made out in the 
least. It is remarkable that the time when or about which 
such dedication was made is not mentioned in the plaint or 
made out-in the case. The evidence in the case does not help 
us to determine whether the Zamin was, by the sanad granted 
by the Government, merely confirmed to the predecessor in 
interest of the plaintiff or was really in the nature of a fresh 
grant. In the present state of the record we are only left to 
speculation as to what really happened. However that may 
be, it is clear that the plaintiff has not made out the case set 
up by him’ of a dedication by his predecessors of the suit lands 
as puntas or highways, because an act of dedication might im- 
ply a capacity to dedicate and involve ownership. All that is 
therefore clear is that in or about the year 1802, when the 
Permanent Settlement was made, the suit lands were puntas. 
The plaintiff's alternative case, as we must take it to be, is, that 
at the Permanent Settlement, when the Zamindari was granted 
to his predecessor in interest, these puntas were &lso included 
in the grant by the Government. It is true that these punta 
lands are within the ambit of the Zamindart and would have 
passed to the Zamindar undoubtedly under the grant if not 


reserved by the Government and if there was not anything in 
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the nature of the lands themselves by which they became ex- 
cluded from the grant. It has been strenuously argueti on 
behalf of the Secretary of.State by the learned Government 
Pleader that these lands should be held to be lakhiraj lands 
within the rkeaning of S. 4 of Regulation XXV of 1802. The 
lower:Court has found against this contention. I think the 
lower Court was right. The true meaning of Iakhiraj lands 
would appear to be lands capable of being a source of revenue 
but granted away free of revenué or on favourable rent. The 
learned Government Pleader pressed on us that, acc8rding to 
the true construction of the words in S. 4 of the said Regula- 
tion, public roads should be intluded in the expression “ lands 
exempt from public revenue.” The expression “ exempt 
from public revenue ” would in the cricumstance itself seem to 
imply the possibility of the lands yielding-revenue but for the 
exemption. [I am, therefore, of opinion that the contention 
that these lands should be held to be Jakhiraj lands cannot be 
supported. As the plaintiff has not proved that the grant to 
his predecessor was only in the nature of confirmation, we 
must take it that it was really in the nature of an original 
grant. The position was then this So far as these puntas 
were concerned, having been dedicated to the public as, high- 
ways, the Government at the time of the grant held them in 
trust for the community, and it must be an unwarranted assump- 
tion to suppose that in violation of such trust the Government 
granted them away to the plaintiff’s predecessor. J am not 
prepared to make any such assumption in favour of the plaintiff. 
This is against all principle. One of two things therefore 
must have happened, either the Government did not include 
these puntas in the grant because they were roads and lands in- 
tended not for agricultural purposes but only for general com- 
munal purposes, or else they made over the trust to the Zamin- 
dar’ forthe purpose of maintaining the trust in favour of the 
community. If there had been no grant at all to the plaintiff's 
predecessor, it follows that the plaintiffs suit is not maintaina- 
ble. If, on the other hand, the plaintiff’s predecessor became 
a trustee in respect of the suit lands for the purposes of their 
being maintainéd as highways for the benefit of the public, it 
‘js inconceivable how a trustee could by adverse possession have 
reduced the trust property to private ownership. The learned 
Subordinate Judge has found that the plaintiff has not establish- 
ed the.title by adverse possession against the Government and 


Surya’ Rao 
Rahadur 
G3iu, Rajah 
of Pitba- 
puram 


v 
Secretary of 
Sta e for 
India. 
Srinivasa 
Alyangar, J. 


Secretar y of 
State ior 
India. 
Srinivasa 
Alyangar, J. 


790 THE MADRAS LAW JOURNAL REPORTS. ['VOL. XLVit. 


we agree with him. The fact appears to have been that 
prompted by avidity the predecessors of the present plaintif 
taking advantage of their power and influence as Zamindars 
and the helplessness of the ryots entered upon these public 


paths and let them to tenants in order to make money. Even 


assuming that the plaintiff was in law in a position to acquire 
by adverse possession a title to these lands, I am far from satis- 
fied that the evidence on the record shows any such continuous 
adverse possession of all the lands in question for such period 
as would enable the plaintiff to acquire such title. Though 
prayers regarding possession and injunction are included in the 
plaint, I cannot but regard the suit inthe mainas a 
declaratory suit. The plaintiff seeks a declaration that by 
adverse possession he has become the private owner of these 
lands. Apart from the Government represented by the de- 
fendant the parties against whom the plaintiff's possession 
should have been adverse for the purpose of enabling him to 
acquire such title by prescription are the body of the villagers. 
They are not parties to this suit, and I fail to see how any such 
declaration could be made in a suit to which they are not parties. 
It has been argued by the learned Government Pleader, 
that, under S. 49 of the Local Boards Act, these puntas became 
vested in the Local Boards and that, under the provisions of 
S. 2 (2) of Act III of 1905, prdéperties vested in the Local 
Boards are deemed to be properties of the Government for the 
purposes of the said latter Act. There are difficulties in the 
way of accepting this contention. [It is true that all public 
roads have been vested by the said S. 49 in the District Board. 
But that section speaks of the vesting only of public roads and 
not of all roads and the expression “‘ public roads ” is defined 
in S. 3 (XXIII) of Act V of 1884 as a road already vested in 
some local body. There is no evidence whatever on which it 
may be held that these puntas were ever vested in any local 
body. The applicability of the sections of the Cand Encroach- 
ment Act depending as it does on the vesting of the lands as 
public roads in the District Boards under the provisions of 
S. 49 of the Act, the right of the Government to take proceed- 
mgs under the Land Encroachment Act is by*no means clear. 
However that may be, the plaintiff not having shown that he 


‘is or has become the absolute owner of the suit lands, I must 


take it that the very basis of his suit fails and the dismissal of 
the suit by the lower Court was right. It has been suggested 
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in the course of the argument by the learned Vakil for the Surya Rao 
: ‘ A Bahadur 

appellant that a declaration might be made in favour of, the Garu, Rajab 

plaintiff at any rate with regard to the sub-soil of these lands of Pitha 


puram 


leaving it open whether or not the right of highway still conti- v, 
nues in the body of the villagers. No question has ever Ea 
arisen with gard to the sub-soil of these lands in connection: India, 
with any of the transactions or ‘proceedings that led to this ginivaea 
suit. To the plaintiff, who merely required to be able to let Aiyangar, J. 
the surface soil to his own tenants for the purpose of making 

money, the right he was interested in securing and, having 

declared was the right only to the surface soil. I cannot there- 

fore regard except with suspicion a request by the appellants 

Vakil that at any rate the right to the sub-soil should be de- 

clared in this action. Even if I should be imclined 

to do so, for the reasons already set out, I cannot say that he 

has sufficiently established his right to the sub-soil so as to 


entitle him to any such declaration. 
The plaintiffs suit was therefore rightly dismissed. 
The appeal fails and is dismissed with costs. 
A. S. V. Appeal dismissed. 





IN THE HicH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—- MR. CHARLES GORDON SPENCER, O fhciating 
Chief Justice, AND MR. JUSTICE SRINIVASA AIYANGAR. 


P. Kanakasabapathy Mudaliar Appellant* (Plaintif) 
Vv. 
Hajee Oosman Sahib and others. Respondents (Defdts.). 
Cause of action—Bonus to employee—Promise to pay—Suit to enforce— Kanaka- 
Maintainability—Transfer of ownership in bonus to employee by employer—Sutt sabapathy 
7 GCE AEE Mvudaliar 
to recover bonus in case of—Martntainability. a 
è , ER Hajee 
In a suit which was dismissed upon a demurrer on the ground that the Ooa 


plaint disclosed no cause of action, the allegations in the plaint were that the Sahib. 
plaintif, a godown-keeper in the employment of a Mahomedan firm, was 

credited with a bonus of Rs. 3,500 out of the profits of the firm in consideration 

of the good services rendered by him and of the fine profits made by the firm, 

that bonus was carried to plaintiffs credit in the firm’s books in 1919, and 

that in 1920 he was allowed to draw out of it Rs. 420 but that the defendants 

refused, in spite of his demand, to pay the balance. 


Held by the Officiating Chief Justice :—The allegation in the plaint dis- 
closed a case of a completed gift and a transfer of ownership in favour of the 
plaintiff ; if ownership in the bonus was completely transferred, and there was 
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mere than a mere promise without consideration to give the plaintif. a bonus, 
it was immaterial that the amount was originally of the nature of a bonus ; and 
the suit was wrongly dismissed on the ground that the plaint “disclosed no 
cause of action. 


ys 
Held by Srinivasa Atyangar, J. (Concurring) :—The plaintiff's claim should 
be deemed to be based on a contract, apart from any questiog whatever of a 
contemplated gift, or a completed*gift, and apart from any relationship between 
the parties of depositor and depositee, or creditor and debtor, and the plaintiff 
had a case on the footing of a contract which was clearly sustainable. 


On Appeal from the fudgment of the Hon'ble Mr. 
Justice Loutts-Trotter, dated 2nd August, 1922, and 
passed in the exercise of the Ordinary Original Civil’ Jurisdic- 
tion of the High Court and made in C. S. No. 917 of 1920. 


C. S. Nageswara Aiyar for appellant. 


K. Narasimha diyar, P. C. Sundaram and R. Purusho- 
thama Atyangar for respondents. 


The Court delivered the following 


JUDGMENTS :__The Officiating Chief Justice -_This suit 
was dismissed upon a demurrer, as the learned Judge was of 
opinion that the plaint disclosed no cause of action. No evi- 
dence was taken on either side. From the allegations in the 
plaint ‘it appears that the plaintiff, a godown-keeper in the em- 
ployment of a Mahomedan firm, styled Messrs. Oosman 
Hassan & Co., was credited with a bonus of Rs. 3,500 out of 
the profits of the firm in consideration of the good services 
rendered by him and of.the finc profits made by the firm. The 
plaintiff alleged that this bonus was carried to his credit in the 
firm’s books in 1919 and that in 1920 he was allowed to draw 
out of it Rs. 420, but that the defendants refused, in spite of 
his demand, to pay the balance. 


The question of law is whether on the facts alleged the 
entry in the firm’s books constituted a completed gift, and whe- 
ther the defendants were trustees or depositees as regards the 
undisbursed. amount of the bonus. S. ç of the Indian Trusts 
Act says “No trust in relation to moveable property is valid 
unless declared by a non-testamentary instrument in writing 
signed by the author of the trust and registered, or by the will 
of the author of the trust -or unless the 
ownership of the property is transferred to the trustee.” S. 123 
of the Transfer of Property Act declares that “ for the purpose 
of making a gift of immoveable property, the transfer may be 
effected either by a registered instrument signed or by delivery.” 
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The defendants’ liability therefore: turns on the question whe- 
ther there was any delivery or transfer of ownership to the 
plaintiff. 


A number of cases have been cited before us. The near- 


est to the fags of the present case appears to be Bai Mahakore- 


v. Bat Mangla (1). In that case there was a credit entry 
made by Damodardas in his account books in the name of 
Harkore, his wife. Chandavarkar J., held that this constitut- 
ed a valid trust in favour of Harkore. Heaton, J. beld that 
Damodardas became a depositee and that the addition of 
interest to the deposit account and the debiting of money spent 
on pilgrimage was a further indication of the relations of the 
parties being those of depositor and depositee. In Sadbjan 
‘Sahib v. Abdul Azeez Sahib (2) Abdur Rahim J., held that a 
mere entry in books of account did not create a completed gift 
on the facts of that case, and he attached much importance to 
the faet that Sabjan in whose name the credit stood did not 
draw upon the amount standing at his credit. The present 
case may be distinguished by the fact that there was a drawing 
upon the fund. In Sir Jamsetji Jijibhai and others v. Sona- 
bai (3) Couch J., considered all the circumstances of the case 
as to whether there was an intention on the part of Sir Jamsetii 
Jijibhai to create a trust in favour of Sorabji Pestanji and, as 
indicating that intention, he had regard to the manner in which 
the money was dealt with, which was placed on the credit side 
of the account. He held in that case that a trust was created 
hecause there was no instance in which a sum of money had 
been placed on the credit side of the account in which the donor 
afterwards attempted to deal with the money as his own. In 
Natha Gulab and Co. v. Shaller and G. I. P. Ry. (4) a cheque 
was issued and attached before it was cashed and before the 
remittance was made by the Bank to the payee. Similarly in 
Janki Das v. The East Indian Railway Company (5) before 
actual delivery took place the bonus recommended to an em- 
ployee of the Railway was attached in execution of a decree 
obtained against him. In the present case, there is not only 
the allegation that the amount of Rs. 3,500 was credited to the 
plaintiff in the frm’s account, but there is further the allega- 
tion that he was allowed to operate upon this account. If the 


r. (1911) I LR 35 B 403. a. (1916) 42 I C 684 at 689. 
3, (1865) 2 Bom. H C R 139. 4. (1923). 25 Bom, L R 599. 


5. (1884) TLR 6 A.634. 
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firm had paid.out the bonus into the hands of the plaintiff and 
if the next moment he had deposited it for safe keeping with 
his employers, the position would have been in no way different 
from that disclosed by the entries as they were made. On the 


_alleged facts, which are of course open to be rebutted at the 
trial, it appears to us that there is a case of a cbmpleted gift 


and a transfer of ownership in favour of the plaintiff ; and, if 
ownership in the bonus was completely transferred, and thcre 
was more than a mere promise without consideration to give 
the plamtiff a bonus, it is immaterial that the amount was ori- 
ginally of the nature of a bonus. 


The case must go back for hearing evidence and disposing 


‘of it upon its merits. The defendants have since the disposal 


of the suit become insolvent and are now represented by the 
Official Assignee. The respondents must bear the costs of this 
appeal which will come out of the estate. The costs of the 


suit will abide and follow the result. The appellant 
will be entitled to a refund of the Court-fee on the appeal. 


Srinivasa Atyangar, J. -_\ agree with my Lord the learned 
Chief Justice in the order proposed and only wish to add this. 
I do not at all see why the plaintiff's claim should not be deemed 
to be based on a contract, apart from any question whatever of 
a contemplated gift, or a completed gift, or apart from any re- 
lationship between the parties of depositor and depositee or 
creditor and debtor. No doubt, if the services of the plaintiff 
had been rendered only for the salary stipulated, a promise of 
a grant of bonus to him would not be a promise for past con- 
sideration. But all those who know anything of these Muham- 
madan firms know that, apart altogether from the salary paid 
to the servants of the firm, the expectation is held out to them, 
according to the mamool or practice, that, if they should render 
exceptionally good service during the period of the settlement, 
they would be rewarded at the time of the settlement by the 
grant of a substantial bonus. If, in these circumstances, the 
servants put forth extra work which the masters find satisfac- 
tory and, in consideration thereof, a bonus is promised to them. 
it seems to me that it is really in law a promise for past con- 
sideration which is good under the Indian Law. Itis for the 
purpose of establishing the implied agreement in such firms 
that, I take it, the plaintiff has referred in his plaint to the pre- 
vious settlements, to the grant of bonus to the plaintiff at those 
settlements, to such bonuses having been credited at every 
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settlement to his account, and to his having operated upon the bona 
account so credited. I therefore consider that, even apart’ Mudalar 
altogether from any question of gift completed or not, the ° Hajee 
plaintiff has a case on the footing of a contract which is clearly Ooswan 


l l ; b 
sustainable. The averments in the plaint are suficient for the — 


purpose. Y, therefore, agree to the order proposed. : „Srinivasa 
la $ 
A. S. V. Reversed and remanded. anbat] 
IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
d 
PRESENT :— MR. JusTICE WALLACE AND MR. JUSTICE 
JACKSON. : 
R. V. Palanisami Pillai Petitioner* (Respondent) 
v. 
R. Srinivasarangachariar Respondent (Petitioner). 
Madras (District Municipalities) Act V of 1920—R. 8 (e)—Election dispute Hanani 
—Revising authority—Admission of claim by—Falidity of—If can be questioned Pillai 
in election dispute—“ Preparation” in R. 8 (¢)—Meaning. t. 
Srinivasa- 


The petitioner obtained 37 votes and the respondent 14 votes at a poll for rangachariar. 
filling -up the vacancy of councillor in a Municipality. The respondent filed an 
election petition contending inter alia that the petitioner's name had been wrongly 
entered in the electoral roll and that therefore he was disqualified under S. 48(1) 
of Madras Act V of 1920. R 

The Court below found that, although the petitioners name had not been 
clearly entered in the preliminary roll, the matter had been taken before the 
revising authority and his claim for registration had been admitted. The order 
admitting the claim was, however, signed by the Chairman and by only one of 
the unofficial gentleman nominated by the Collector. The Court below therefore 
held that the revision was ultra ores and unseated the petitioner as being an 
unqualified candidate. 

Held, reversing the Court below, that the validity and conclusiveness of 
the register could not under R. 8 (¢) of the Rules for the Preparation of Electoral 
Rolls be questioned in the election proceedings, and that the petitioner must be 
held to have been duly elected. 

In R, 8 (e) the word “preparation” is used in general sense and includes 
the action of the revising authority. 


Petition under S. 115 of Act V of 1908 and S. 106 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Trichinopoly 
dated sth January, 1924, in O. S. No. 10 of 1923. 

V L. Efhiraj for petitioner. 

T. R. Ramachandra Aiyar and S. Ramaswami Dikshit for 
respondent. 

The Court delivered the following 

*C. R P. No, 26 of 1924. ` 16th July, 1924. 
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JUDGMENT :—This case arises out of an election dispute 


‘in thte Municipality of Srirangam. The petitioner in this 


Court Mr. R. V. Palanisami Pillai obtained 37 votes and the 
respondent Mr. Srinivasarangachariar 14 votes at a poll for 
filling up the vacancy of Councillor held on 29th September, 
1923. The respondent fled an election petition contending 
inter alia that the petitioner's name had been wrongly entered 
in the electoral roll and therefore he was disqualified under 
S. 48 (1), Madras Act V of 1920. “No person shall be 
qualified For election as a Councillor unless the name of such 
person appears on the electoral roll. ” The Subordi- 
nate Judge of Trichinopoly efiquired into the petition and 
found that, although the petitioner’s name had not been clearly 
entered in the preliminary roll, the matter had been taken be- 
fore the revising authority and his claim for registration had 
been admitted, Exs. D, Dı. But the revising-authority under 
R. 7 of the Rules for the Preparation of Electoral Rolls shall 
be the Chairman and two unofficial gentlemen nominated by the 
Collector and such authority shall sit in open Court. The order 
admitting the claim (Ex. D1) is signed by the Chairman and 
one unofficial gentleman. Therefore the learned Subordinate 
Judge has held that the revision was ultra vires, and has accord- 
ingly unseated the petitioner Mr.);Palanisami Pillai as being an 
unqualified candidate. The petitioner does not now traverse 
this finding on its merits, but contends that the Judge inquiring 
into the dispute cannot go behind the electoral roll which is 
final. He relies upon R. 8 (‘¢)of the Rules for the Preparation 
of Electoral Rolls. “No failure to observe the dates prescribed 
in these rules or to observe other directions regarding the pre- 
paration of the electoral roll shall entitle any one to question 
the validity and conclusiveness of the registers in election pro- 
ceedings.” As observed in his Order of Reference by Wallace J, 
who originally heard this civil revision petition, this rule would 
settle the question were there no ambiguity as to the meaning 
of the word ‘ preparation’ which is sometimes in these rules 
themselves used to include revision, and sometimes to describe 
the preliminary stage before revision. Thus when the Act. 
itself (V of 1920) S. 44 (1) enjoins that “ Bhe Chairman 
shall annually prepare and publish an electoral 
roll,” both “ preparation and revision ’ are obviously included in 
the term ‘prepare.’ So too in rules ‘ preparation, claims and 
objections, revising a)ithority and final publication’ all fall under 
the main heading “Rules for the Preparation of Electoral Rolls 
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in Municipalities’ and “ preparation" in this main heading 
must be used in a comprehensive sense. The sub-head *pre- 
paration, in Rr. 1 to 3, is in the restricted sense and refers en- 
tirely to the preparation of the preliminary roll. Compare R. 3 


(b). |Next come claims and objections and revising authority, 


still under the main general heading of ‘preparation.’ Then 
under the sub-head ‘ final publication’ comes the rule in question 
8 (e) “failure to observe directions regarding the prepara- 
tion of the electoral roll shall not tntitle any one to question the 
conclusiveness of the register’? Taken by itself tis must 
mean the general preparation and publication, for there could 
obviously be no sense in giving $pecial finality to the preliminary 
preparation of the roll, the revision of which is expressly pro- 
vided for. Butin 8 (f) “ the preparation, revision and publi- 
cation of the electoral roll may take place on such dates, etc.,” 
preparation is undoubtedly used as meaning preliminary pre- 
paration. While in 8 (g) ‘None of the officers gn- 
trusted with the preparation of the rolls shall be held 
legally liable for their completeness of accuracy” the word, ‘pre- 
paration’ must again refer to the whole process, for it would 
be absurd to relieve from liability the officers who make the 
preliminary preparation but to deny the same relief to thase en- 
gaged in the revision and publication. It must be taken there- 
fore that ‘preparation’ is used both in a general and in a restrict- 
ed sense in different portions of the same rules and we find that 
in R. 8 (e) ‘preparation’ is in the general sense and includes the 
action of the revising authority. 

It was further contended on behalf of the respondent that 
election proceedings in R. 8 (e) is not intended to include an 
inquiry into an election dispute. No such distinction is to be 
found in the Act or Rules, and the word ‘proceedings’ is of the 
widest import and may well include an inquiry into an election 
dispute. The rules for decision of disputes are drawn up by 
virtue of the authority conveyed by S. 303 (2) (b) “he may 
make rules with reference to all matters relating to elections,” 
and an inquiry held under rules must be regarded as an election 
proceeding. 

Accordingly the validity and conclusiveness of the register 
cannot be questioned in these proceedings, and the petitioner 
Mr. R. V. Palanisami Pillai must be held to have been duly 
elected. The Civil Revision Petition is allowed with costs 


throughout. 
A. S. V. C. R. P. alowed. 
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IN THE HIGH. COURT oF JUDICATURE AT MADRAS. 
® 
PRESENT :—MR. JUSTICE JACKSON. 


N.C. Lakshmikutti Ammal Appellant* (Petitioner) 
v. 
°V. Mariathummal alias Thithumma é 
and others Respondents (Counter-Peti- 


tioners 2 to 7). 


Civil Procedure Code—O. 34, R.*14—Sale contrary to provisions of—Validity 
—Mortgag® with possession and lease forming part of same transaction—Rent 
under lease—Decree for—Sale of mortgaged property in execution—Validity— 
Omussion of judgment-debtor to raise pleg of invalidity of order for sale in prior 
execution proceedings—E ffect—Constructive rès judicata—A pplicability of rule 
of, to execution proceedings. 

‘Held, that a mortgage with possession and lease back on the same day 
formed part of one and the same transaction. 


Held further that although the mortgagee in such a case might obtain a 
decree for rent on the lease document alone, his claim would nevertheless -be 
one arising under the mortgage, and a sale by him of the mortgaged property 
in execution of that decree would be within the mischief of O. 34, R. 14 of 
Civil Procedure Code. 

Semble the principle of constructive res judicata is not applicable to execu- 
tion proceedings. 

A ‘decree-holder cannot demand that the Court shall infringe a statutory 


provision merely because the judgment-debtor has omitted to demand that it 
shall not. 


Appeal against the decree of the Court of the Subordinate 
Judge of Palghat in A. S. No. 61 of 1921, preferred against 
the order dated 24th January, 1921 of the Court of the District 
Munsif of Chowghat in E. P. No. 1742 (in O. S. No. 525 of 
1916). l 

The following facts are relevant :—“By Ex. A, dated 
17th June, 1907, the respondents mortgaged certain 
properties with possession to the appellant for a sum 
of Rs. 2,100 and on the same date by a separate registered 
instrument (Ex. B) took back the same properties on lease. 
The two documents were for the same period. No rate of 
interest was fixed in Ex. A, but the rent reserved in Ex. B 
worked out at 12 per cent. per annum on the principal amount 
under Ex. A. Ex. B referred to Ex. A. It further provided that 
if rent and Government revenue and michavaram payment were 
kept in arrears, they should be payable after the period fixed 
with interest at I per cent. per mensem either personally or by 


* A. A A. O. No. 114 of 1922. 28th July, 1924. 


PART XXL] THE MADRAS LAW JOURNAL-REPORTS. 799 


sale of the equity of redemption. The appellant obtained een 
a decree for rent due under Ex. B and in execution thereof Mariathum- 
sought to bring the properties comprised in Exs. A and B to «° ™4!: 
sale. The appellant after an order for sale had been made 
withdrew the 1st E. P. as the respondents made certain pay- 
ments. Whe in a subsequent E. P. for the balance he sought te 
bring them to sale he was met by the contention that such 
a sale was opposed to O. 34, R. 14. Both the lower Courts 
upheld the contention and dismissed the E. P.” 

K. P. M Menon for appellant. o 

T. A. Anantha Aiyar for respondent. 

The Court delivered the following 

JUDGMENT :Appeal from the appellate order of the 
Court of the Subordinate Judge of Palghat (in E. P. No. +742 
of 1919 on the file of the Court of the District Munsif of 
Chowghat). There was a mortgage with possession and lease 
back on the same day. The appellant sued on the lease and 
obtained a decree and is attempting to bring the property to 
sale. The respohdent resists, contending that such sale is 
contrary to the provisions of O. 34, R. 14 of the Civil Proce- 
dure Code. The lower Courts have upheld this contention, 
hence the appeal. ° 

I agree that the two documents in question Exs. A and B 
must be treated as one. In Ex. B, it is agreed that arrears 
shall be.paid by the sale of the equity of redemption, which ap- 
pellant points to as marking a difference between the two tran- 
sactions, but I do not consider that is sufficient to justify their 
being treated as separate documents. Once the two documents 
are treated as one it must, I think, be taken as settled law (as 
observed below the Calcutta rulings seem to be contradictory ) 
that although the mortgagee may obtain a decree for rent on 
the lease document alone, nevertheless his claim is one arising 
under the mortgage and within the mischief of O. 34, R. 14. 
This has been ruled in terms in Ibrahim Walad Goolam v. 
Nikalchand (1) which is followed in Ratchand Kirparam v. 
Ranchhoddas Manchharam (2). Gobinda Chandra Pal v. 
Kailas Chandra Pal (3) isto the same effect, as also the 
cases cited by the lower appellate Court Kadma Pasin v. 
Muhammad Ali (4). Appellant would distinguish this latter 

r (1919) I L R 44 B 366. 2. (1920) I L R 45 B 174 
3. (1917) ILR 45 C 330. 
4- (1919) IL R 41 A 399. 
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case on the ground that the mortgagor had merely contracted 
to collect the usufruct for the mortgagee, but I doubt if this 
affects the question, which turns on the actual contract effected 
between the parties and not on the motive which induced them 
to make such a contract. The appellant relies strongly upon 
the ruling in Uttam Chandra Daw v. RajkrishnaéDalal. (5) 
the language of which on page 405 undoubtedly helps him. 
But in Ashutosh Sikdar v. Beharilal Kirtania (6) it is found 
that a sale in contravention of,S. 99 of the Transfer of Proper- 
ty Act isyrregular and voidable, and “ the mortgagee is pre- 
vented from bringing the mortgaged property to sale in execu- 
tion of a decree for the satisfaction of any claim related or 


extraneous to the mortgage ” page 67. 


It is next argued that the above plea 1s not open to the 
respondents, because without raising this plea, they submitted 
to prior execution proceedings which terminated in attachment 
and permission to the decree-holder to proclaim and sell by 
fresh petition. 

No doubt the parties to execution proceedings are govern- 
ed by the general law of estoppel, else there would be no end 
to the matter. They cannot continue to raise the same plea 
over and over again__but if the plea has never been raised 
before. I- should hesitate to apply to execution proceedings 
the principle of constructive estoppel. 


Careful consideration would have to be given to the cir- 
cumstances of each particular case. However, there is no 
need to consider this aspect of the matter, in the present case, 
because the decree-holder cannot demand that the Court shall 
infringe a statutory provision merely because the judgment- 
debtor has omitted to demand that it shall not. Cf. Gobinda 
Chandra Pal v. Kailas Chandra Pal (3), “ I do not think the 
decree-holder can raise a plea of estoppel when he must have 
known that he had himself induced the Court ex parte to pass 
an order to which he was not entitled.” As soon as a Court is 
aware of an irregularity, it must avoid such irregularity suo 
motu irrespective of the intervention of the parties of their 
right to intervene. . & 

The appeal fails on all grounds and is dismissed with costs. 


A. S. V. Appeal dismissed. 


3- (1917) IL Rag C 530 at 536. 5. (1919) I L R 47 C 377(F B). 
6. (8907) IL R35 C 61, 
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In THE HIGH COURT or JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice DEVADOss. 


Chittambala Mudaliar Plaintif* 
Y. 
Parthasaratky Mudaliar and another Defendants. 


Trustee—Compromise by, and decree on foot of—Palidity as against irust— 
Conditions—Hindu Law—Joint family—Father—IVill bequeathing properties 10 
charity—Son’s suit to set aside will on ground that properties bequeathed were 
joint family properties over which father had no disposing power—glompromise 
by which some of properties taken by son—Validity—Suit by executor-trustee to 
set aside decree—Limitation—Limitation Act, Art. r120o—Applicability—Son 
brought in as trustee by compromise Though testator expressly excluded hin—— 
Validity of compromise to that extent. 


A Hindu bequeathed some properties by will in favour of charity. The exe- 
cutors, under the will applied for probate thereof, whereupon the sons of the de- 
ceased testator entered a caveat contending that the will was brought 
about by undue influence and was invalid. They (the sons) also filed a suit 
‘for a declaration that the properties bequeathed by the will were joint family 
propeities and that the deceased had no right to dispose of them by will. Both 
the application for probate and the suit were compromised, a razinamah was 
entered into between the executors and the sons by which two of the items were 
left for charity and the other items were taken by the sons, and a decree was 


passed in terms of the razinamah. i 


More than six years after the date of the said razinamah decree, the plaintiff, 
one of the executors, instituted a suit, tater alia for a declaration that 
the raxinamal decree was void and of no effect and that all the properties be- 
longed to the charity, and for recovery of the said properties from the sons. 


The plaint did not allege that the compromise was brought about by fraud 
and that the plaintiff discovered the fraud only shortly before suit. The plaint 
alleged that the compromise was brought about by collusion, but there was no 
-proof of any collusion. It was found that the contention of the sons that the 
properties bequeathed were joint family properties was one fairly open to them 
and that it was bona fide believed-in by the parties and their vakils, 


Held, that the razinamah was a fai. settlement of the dispute between the 
parties and was valid and binding on the charity ; and that Art. 120 of the 
Limitation Act was applicable to the case, and the suit was barred. 


By his will the deceased appointed the executors trustees and expressly ex- 
cluded one of the sons from management of the trust property. Under the 
razinamah, that son was allowed to come in. It was contended that the compro- 
mise was invalid at least to that extent, because the executors, who were trus- 
tees had no rigift to get behind the terms of the will which had excluded 
the son. 5 


Held, that the compromise was not invalid on the ground alleged, because 
neither of the executors had relinquished his right in favour of the said son. 
“C, S. No. 114 of 1922. .28th February, 1924. 
R101 


Chittambala 
Mudaliar 


saratby 
Muadatlta:. 


Chittambala 
Mudaliar 
v °e@ 
Partba- 
sarathy 
Modaliar, 


802 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVII. 


Assuming that the testator’s wish that a person should be excluded from 
trustefship was binding upon the trust it does not take away the jurisdiction of 
the Court, in framing a scheme, to appoint such men, as it thinks fit to be 
trustees, 


Civil Suit No. 114 of 1922. 
T. L. Venkatarama Agyar for plaintiff. ss 


V V Srinivasa Atyangar and M. Sundaram Aiyar for 
defendants. 
The Court delivered thé following 


JuDGMENT :— The plaintif is one of the executors of the 
will of one Ramanuja Mudaliar, a Hindu, who died on the 
21st October, 1913. The defendants are the sons of Rama- 
nuja Mudaliar. The plaint allegations are that the testa- 
tor bequeathed the properties mentioned in the schedules to the 
plaint to charity, that the executors applied for probate of the 
will in T. O. S. No. 2 of 1914 and the defendants entered a 
caveat and contended that the will was brought about by undue 
influence and was invalid, that they (defendants) filed C. S. 
No. 103 of 1914, for a declaration that the property was joint 
family property and that the testator Ramanuja Mudaliar, 
who was a member of the joint family, could not dispose of the 
property of the joint family by will, that both T. O. S. No. 2 
of 1914 and C. & No. 103 of 1914 were compromised and a 
razinamah was entered into between the executors and the de- 
fendants on 20th October, 1914, as a result of which two of 
the items were left for charity and the other items were taken 
by the defendants and that the said raztnamah is not valid and 
binding on the charity, for various reasons alleged in para. 9 
of the plaint. The plaintiff prays for a declaration that the 
razinamah, dated 20th October, 1914 in C. S. No. 103 of 1914, 
is void and of no effect and that the properties, mentioned in 
Schedules A to D of the plaint, belong to the charity, for reco- 
very of the properties in Schedules A to C from the defendants 
and for incidental reliefs. 

The first defendant pleads that his father had no right to 
dispose of, by will, the joint family property belonging to him- 
self, his father and his brothers, that the compromise was a 
bona fide one in the interests of all concerned "nd is not void 
for any of the reasons mentioned in the plaint and that the 
plaintiff is not entitled to any relief. The 2nd de- 
fendant adopts the written statement of the 1st defendant and 
states that the suit is the result of ill-feeling between the plain- 
tiff and the defendants. 
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The following issues have been framed 


(1) Isthe rasinamah decree in C. S. No. 103 of #914 
invalid and not binding on the charity for any of the reasens 
stated in para. 9 of the plaint and, if so, is the plaintiff not en- 
titled to question it ? 


(2) Is the suit res judicata by reason of the decrees 


in C. S. No. 103 of 1914 and C. S. No. 250 of 1919 ? 
(3) Is the suit barred by limitation ? and 
(4) To what relief are the parties entitled ? 


Issue 1.— The plaintitt’s gase is that the properties men- 
tioned in the plaint schedules and other properties were ac- 
quired by Ramanuja Mudaliar and that the defendants had no 
right to them as they were the self-acquisition of Ramanuja 
Mudaliar. Ramanuja Mudaliar had no ancestral estate, 
worth mentioning, as evidenced by Ex. B, a partition deed, 
dated roth June, 1880. He was a Sub-Assistant Surgeon and 
was attached to the General Hospital, and he seems to have 
acquired properties before 1902 (vide Exs. D, E, F, G, H and 
J.) After his retirement, he was employed in the State of 
Ghatwal and was paid Rs. 80 a month. He executed a will, 
Ex. K, on 8th September, 1910, and a codicil, Ex. L, ôn 8th 
March, 1911 wherein he bequeathed some properties to charity 
and gave some properties to his sons. He executed another 
will, on 2nd April, 1912, whereby he gave-the items, mentioned 
in the plaint, to charity, subject to certain rights, in favour of 
his son’s widow and his sons. ‘The plaintiff says that the de- 
fendants had no right to any of the properties, as they were the 
self-acquisition of Ramanuja Mudaliar and that their conten- 
tion in C. S. No. 103 of 1914, that the properties were joint 
family properties was an unfounded one and that for the peace 
of the family, the vakils for the executors and the defendants 
settled the disputes, whereby the charity has lost a considerable 
portion of the property. 

The plaintiff is one of the executors of the will and was 
a party to C. S. No. 103 of 1914, as well as to T. O. S. No. 2 
of 1914. Has present allegation that it was brought about 
by collusion is not supported by any evidence. In the witness- 
box, as P. W. 1, he stated that there was ill-feeling between the 
father and the sons and the father was anxious that some pro- 
perty should be dedicated to charity and that he planted a 
stone in front of the house No. 1, in Chitrakulam Eastward 
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Chittambala 
Mudaliar 


v e which is marked Ex. A. In cross-examination, he admitted 


ee having written post-cards, Exs. IX, X, XI and XII, to the 

Modaliar. testator. From the post-cards it is clear that he complained 
to the testator, his father-in-law, that the sons were not looking 
after the charity properly.* A reading of the post-cards shows 
that he was trying to influence the father against the sons. The 
mother of the defendants was dead at the time and Ramanuja 
Mudaliar was living with a woman, whom P. W. 1 calls a ser- 
vant. But from his own post-cards, it is clear that he wanted 
some provision to be made for the woman ; and that lends 
colour to the suggestion of the defendants that the woman was 
kept by Ramanuja Mudaliar, who was a widower at the time. 
On this meagre evidence, no inference can be drawn, in favour 
of the plaintiff's contention. D. W. 2, Parthasarathy Mudaliar, 
who is the 1st defendant, has proved Exs. XIV, XIX, XX, 
XXI, XXH, XXII, XXIV, XXV, XNV1 and XXVI. These are 
letters and post-cards by the testator to the witness and it is 
quiteeclear from them that the father and son were on friendly 
terms and that the father asked the son to give up his work in 
the mofussil and to go to Madras and look after the family and 
that Ife should not mind about the loss he had sustained by the 
failure of Messrse Arbuthnots. Exs. XIII series are money- 
order receipts, which show that D. W. 1 sent his savings to the 
testator for family expenses. He also says that the houses 
in Mylapore were improved at a cost of about Rs. 3,000 and 
the money borrowed for such improvements was liquidated 
partly by the savings of the 1st defendant. Ex. XXVIII, the 
accounts of the family from 1907 to 1913, show that the sums 
were received from time to t me from the 1st defendant, whe: 
he was employed in the mofussil as an overseer. Exs. XV 
and XVII show that the 1st defendant paid fhe kist tor the 
lands. D. W 3, the 2nd defendant, swears that he gave his 
earnings to his father. He does not produce any. receipts 
but he says that whenever he happened to come to Madras he 
brought with him his savings. He also says that they all 
lived as members of a joint family and that alf the earnings 
were thrown into the common stock. That they vere treated as 
members of a joint family is clear from the letters and post- 
cards written by the testator to the 1st defendant. At 
that time evidently there was no intention on the part of the 


testator to treat the properties as sélf-acquisitions. He was 


street, Mylapore, with an inscription, a photographic copy of 
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only anxious that the family should get on and that the eldest 
son should look after the family. Ramanuja Mudaliat had 
five daughters and three sons. After his retirement in about 
1902 or 1903, he was out of Madras and sent his savings to 
the family for its support. 


It is urged by the plaintiff that Ex. K, the will of 1910, 
was executed, with the knowledge and consent of the 1st de- 
tendant and therefore it must be,presumed that the 1st defend- 
ant was willing to treat the property as the self-acqmisition of 
the father. The explanation given by the ist defendant is that 
the third brother Veerasamy was getting into the Hands of 
Sowcars and incurring debts and that the father, in order ts 
save the property from the clutches of Sowcars and money- 
lenders, executed the will of 1910, Ex. K. This is the verv 
reasonable explanation for the execution of the will of 1910. 
Taking all the circumstances into consideration, it can be con- 
tended with some show of reason that the properties were joint 
family properties. 


That being so, the question is whether the razinamah de- 
cree, Ex. I, was a bona fide settlement of disputes, between the 
parties or was brought about, in fraud of the charity, to which 
the testator dedicated some of his properties. The main con- 
tention of Mr. Venkatarama Atyar, who appears for the plain- 
tiff, is that the. trustee has no right to give up any of the trust 
properties and that the trust cannot be made to lose, by reason 
of the neglect or carelessness or the fraud of the trustee. No 
doubt, in the case of a properly constituted trust and an ordi- 
nary trustee, great care will have to be exercised in settling a 
doubtful claim and the Courts will view with disfavour any 
arrangement which is not a fair and a bona fide settlement of 
a dispute, with regard to trust property. He relied upon 
Ravi Farma Rajah v. Ramasubramanta Pattar (1) and Wiles 
v. Gresham (2). Itis unnecessary to notice these cases in 
detail, for the circumstances of this case are different from 
those. Here a father bequeathed some property by will in 
favour of charity. The sons contended that the properties 
were joint family properties and that the father had no right 
to dispose of them by will. Under the Hindu Law, a mem- 
ber of a joint Hindu family cannot dispose of by will any por- 
tion of the joint family property. The question ts whether the 
contention of the defendants was a bona fide one or not, or at 


a (1916) 31 1M L J 733. 2. 43 ER 1069 :24 L J Ch. 264, 
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least whether the parties and their vakils thought at the time, 
whetRer the contention was one which could be reasonably put 
forward in the circumstances of the case. Mr. Masilamony 
Pillai, who was till recently an acting Judge of the High Court, 
was vakil for the defendants in C. S. No. 103 of 1914 and T. 
O. S. No. 2 of 1914. He has been examined by the defend- 
ants as D. W. 1 and he says that taking into consideration all 
the evidence available at the time, documentary and otherwise, 
the parties came to a settlement and that the terms were set- 
tled in his office, in the presence of the plaintiff, as well as the 
other executor and of the defendants. He prepared a draft, 
Ex. VIII.It was given to the plairftiffand the other executor,who 
brought it back, after some time with alterations and Ex. VIII 
(a) was typed from that. He also says that Mr. Krishnier, 
vakil for the present plaintiff, as well as the other executor, had 
discovery of the documents in his possession and it was only 
after he was satisfied that the case was a fit one for compro- 
mise, that he and Mr. Masilamony Pillai settled the disputes 
between the parties. He also says that at that time, he thought 
the settlement, as evidenced by the razinamah, was a fair one, 
considering the disputes between the parties. He also says 
that the terms were settled after considerable discussion at 
more than one sittmg in his office. 


The defendants naturally complain that a good deal of 
evidence, which was available then, is not available now. The 
plaintiff, who was a party to the rasinamah decree in 1914, has 
chosen to file a suit impeaching the raztnamah in 1922. Jt 
may be that there is some reason for this complaint on the 
part of the defendants, but apart from that, what the Court 
has to see is whether in the circumstances, the arrangement was 
a fair and bona fide one, or whether it was brought about by col- 
lusion or fraud by reason of the carelessness of the trustees. 
The validity of the will was seriously contested. The power of 
disposition of the testator over the properties was very serious- 
ly attacked. The executors had to meet the case of the de- 
fendants with such materials as they had. That there is some 
ground for supposing that the properties were jognt family pro- 
perties is clear from the documents filed on the defendants’ 
side to which I have already referred. Taking all these cir- 
cumstances into consideration I have no hesitation in holding 
that therasinamah was a fair settlement of the disputes between 
the parties and the trust has not lost the properties, which it 
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would have otherwise, by reason of negligence, carelessneés, 
collusion or indifference on the part of the executors, or fsaud, 


or undue influence on the part of the defendants, or their vakil, 
Mr. Masilamony Pillai. 


Of the gix items devised to charity under Ex. C, two itemg 
alone were given to charity absoluttly by the testator, that is, 
properties acquired under Exs. E and J. The properties ac- 
quired under Exs. F and G were given to charity, subject to 
a charge, in favour of Veerasami’s widow for maintenance. 
The properties acquired under Exs. D and H were given to 
charity, only on failure of heirs to defendants 1 and 2. That 
being the disposition in the will, the arrangement under the 
razinamah, by which the trust got two properties, cannot be said 
to be an unfair arrangement. 


Mr. Venkatarama Atyar contends that Ex. A shows that 
the property, described in Schedule D, had been dedicated to 
charity in the life-time of the testator and therefore the trustees 
had no right to go behind that. The 1st defendant does not ad- 
mit that the stone was planted by his father, but he says tHat the 
plaintiff, who is his own brother-in-law, was bitterly opposed to 
him and his brother on account of the 2nd defendant, who has 
married his daughter having discarded his wife. The mere 
planting of a stone in front of the building’does not show de- 
dication to charity, unless there be some more evidence in re- 
gard to dedication. But, as I have already found in favour 
of the contention of the defendants, that the property was joint 
family property, it is not necessary to discuss this question any 


further. 


The next contention of Mr. Venkatarama Aiyar is that 
the probate proceedings cannot be compromised and such 
a compromise is invalid in law ; and he relies on Monmohini 
Guha v. Banga Chandra Das (3) and Sundarambal'Ammal y. 
Yogavanagurukkal (4). In this case we are not concerned with 
a compromise of the T. O. S. No. 2 of 1914 for the relief ask- 
ed for is only in respect of C. S. No. 103 of 1914. It is, there- 
fore, unnecessary to consider this question. 


His next contention is that the executors, who were 
trustees, had no right to get behind the terms of the will where- 
by the 2nd defendant was excluded from management of the 
trust property, and, under the razinamah, he is allowed to come 





Mamenn, 
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if and therefore the compromise is invalid. And he relies on 
Natgraja Thambiran v. Kailasam Pillai (5). That case does 
not help him, because this is not a public office, in the sense thar 
an Archaka office is a public office and neither the plaintiff nor 
the other executor has relinquished their rights in favour of 
‘the second defendant. in the case of a public’charity, the 
Court has power to framé a scheme, and any two persons may 
apply under S. 92 of the Civil Procedure Code for the appoint- 
ment of proper trustees and for framing a schcme of manag:- 
ment. Granting for arguments’ sake that the testator’s wish 
that a person should be excluded from trusteeship is binding 
upon the trust, it does not take away the jurisdiction of the 
Court to appoint such men, as it thinks fit, to be trustees. Ex IV 
is the judgment in C. S. No. 250 of 1919, in which this matter 
was agitated and it was decided that the 2nd defendant should 
be appointed one of the trustees of the charity, and therefore 
there is nothing in this contention of the plaintiff. 

I find Issue 1 against the plaintiff. 

Issue 2.— This is not seriously pressed. I find it against 
the defendants. 

Issue 3.._The defendants’ contention is that the suit is 
barred by limitation. The plaintiffs answer is that there was 
fraud in bringing about the razinamak and therefore the suit is 
not barred by limitation. He also contends that inasmuch as 
the plaintiff seeks’ to recover trust property, there can be no 
limitation. The plaintiff himself was a party to C. S. No. 103 
of 1914. and T. O. S. No. 2 of 1914. No doubt, in the case 
of a trust, a trustee can recover property, which was improperly 
alienated by him to the prejudice of the trust. But in thts 
case, the plaintiff was only one of the executors and unless pro- 
bate was granted, upholding the validity of the will, he will not 
be an executor. In other words, his position as exe- 
cutor depended upon the validity of the will and the 
testamentary power of the testator. That question having 
been settled by a decree of Court, it is dificult to see how the 
plaintiff can come in, without setting aside that decree. His 
allegation that the compromise was brought about, by fraud, is 
not even set out in the plaint. He only sets oft in para. 9 of 
the plaint that it was brought about by collusion. He has not 
proved that. Even if he was able to prove collusion, he should 
have come in, within 6:years. He has not done so. He does not 





5. (1920) I L R 44 M 283:39 ML J 98 (P ©). a 
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allege that there was any fraud which was djicovered only rt- 
cently., I therefore hold that the suit is barred by limitagion. 

I cannot conclude this case, without observing that the 
plaintiff has been actuated, not by laudable motives, but by ill- 
feeling towards the defendants, on account of the 2nd defend- 
ant, who is his son-in-law, having discarded his wife and married 
another. The feelings between the parties are evidently bitter, 
on this account, and the plaintiff, in order to keep the defend- 
ants out of the management of the trust properties, has filed 
this suit. I therefore direct that the plaintiff should pay the costs 
of the defendants out of his pocket. The defendants will 
have costs of the suit. > 


A. S. V, Suit dismissed. 


PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Madras.) 
_ PRESENT :— LORD ATKINSON, Lorp SHaw, Lorv 
BLANESBURGH, SIR JOHN EDGE AND MR. AMEER ALI. ° 
Rajah Bahadur Narasingerji Gyanagerji, 
now deceased, represented by his legal : 
representative, Rajah Dhanarajagirji. A ppellant™ (De- 


fendant) 
v. 
Rajah Panuganti Parthasaradhi Rayanim 
Garu and others Respondents (Plaintiffs). 


Deed of mortgage by conditional sale—Contemporaneous deed of sale of 
same property, with collateral agreement for reconveyance on vepayment of 
consideration money—Construction—Surrounding circumstances—-Transfer of 
Property Act (IV of 1882), S. 58—Evidence Act (I of 1872), S. 92. 


Where a deed purporting to be a mortgage of certain land by conditional 
sale was executed contemporaneously with a deed of sale of the same property 
together with a collateral agreement for reconveyance thereof upon repayment of 
the consideration money specified therein, keld, that (1) in the construction of 
the documents and for the purpose of determining the true meaning thereof 
and the real nature of the transaction, and how the language of the documents 
was related to existing facts, the surrounding circumstances must be examined ; 
(2) the Evidence gict (I of 1872), S. 92, and the provisos thereto have not 
introduced into the Law of India such a radical change in the laws of evidence 
as would have the effect of excluding from the class of mortgages by conditional 
sale, within the meaning of S. 58 of the Transfer of Property Act, 1882, tran- 
sactions which previously to 1872 would have been held within that class. 


*P C Appeal No. 47 of 1922. roth June, 1924. 
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Appeal against a judgment and decree of the High Court 
of Judicature at Madras (24th February, 1921), which modi- 
fied the decrees of the Subordinate Judge of Nellore (sth 
October, 1918 and 7th October, 1919) made in O. S. No. 1 


of 1917. 


The said suit was bsought by the present? respondents 
against the appellant, a money-lender carrying on business at 
Hyderabad, the Rajah of Kalahasti, who was not a party to the 
present appeal, being joined ‘therein as second defendant; and 
related fo certain villages in the Zamindari of Kalahasti, which 
had, on the 4th August, 1908, been the subject of a transaction 
between the defendants, amounfing either to a mortgage by the 
Rajah for Rs. 6,00,000 or to a sale by him for the said sum, 
with a collateral agreement for reconveyance on repayment of 
the said sum on the 31st August, 1914. 


The plaintiffs alleged that the said sum had been duly 
tendered on the said date, and prayed in their plaint on either 
footing for a decree for a reconveyance and for possession and 
other relief. Both Courts found that the tender had been 
duly made. The Subordinate Judge (K.Sundaram Chetty, Esq.) 
passed a decree for redemption on the footing that the said 
transaction of 1908 was a mortgage ; the High Court on ap- 
peal (Sir John Wallis, C. J., and Oldfield, J.) took the other 
view as to the character of the transaction, and substituted a 
decree that the first defendant do convey and deliver the said 
lands to the plaintiffs together with the mesne profits. The 
Chief Justice in the course of his judgment observed :__ 


“ The facts that there was no discussion as to the price, 
that the money was obtained to avert a Court sale, and that the 
fact which I hold to be fully established that the alleged price 
was out of all relation to the market value, are circumstances 
which no doubt point to a mortgage rather than a sale. If 
we were at liberty to apply the decisions of Courts of Equity 
in England, I think that these findings would support the in- 
ference that the conveyance (Exhibit X) was originally intend- 
ed as a security for money, and must be treated as a mortgage. 
As observed by the learned Editor of Coke on, Littleton, 204 
(b), in a note which is cited by Story_—’ If the money paid by 
the grantee was not a fair price for the absolute purchase of 
the estate conveyed to him ; if he was not let into immediate 
possession of the estate ; if, instead of receiving the rents for 
his own benefit, he accounted for them to the grantor, and only 


PART XXII] THE MADRAS LAW JOURNAL REPORTS. Sit 


retained the amount of the interest ; or if the expense of pre- 
paring the deed was borne by the grantor, each of these circum- 
stances has been considered by the Court as tending to psove 
that the conveyance was merely pignoratitious.’ I do not 
think the decisions referred to in support of these propositions 
are inconsistent with the later decision in Alderson v. White (1) 


but it has been held by the Privy Council, as regards transac-- 


tions which no doubt arose before the Trans- 
fer of Property Act, that these equitable deci- 
sions are inapplicable in Irfdia, Balkishen Das v. 
W F. Legge (2), where their Lordships, after referring 
to the provisions of S. 92 of the Indian Evidence Act, observed 
that cases such as these ‘ must Be decided on a consideration of 
the contents of the documents themselves with such extrinsic 
evidence of surrounding circumstances as may be required to 
show in what manner the language of the documents is related 
to existing facts.’ This ruling which was followed in 
Shanda Singh v. Wahid-ud-din (3) and has been approved in 
Maung Kytn v. Ma Shwe La (4), which, however, was not a 
case of sale deed and agreement to reconvey, clearly refers to 
the language of proviso 1 to S. 92 of the Indian Evidence Act ; 
and the surrounding circumstances referred to in that proviso 
are circumstances which enable the Court to ascertain and give 
effect to the full intention of the parties as expressed in the 
document itself, and evidence of surrounding circumstances is 
not admissible under the proviso for the purpose of contradict- 
ing the terms of the document. Following these decisions, this 
Court has recently held in Muthuvelu Mudaliar v. V ythilinga 
Mudakhar (5) that, although S. 58 of the Transfer of Property 
Act recognises mortgages by conditional sale 
where the mortgagor ostensibly sells the mort- 
gaged property on condition that, on payment of the mortgage 
money on a certain date, the buyer shail 
transfer the property to the seller, the section has not the 
effect of raising a presumption that a sale with an agreement to 
reconvey is a mortgage ; and, having regard to the decisions 
just cited, I think we are precluded from holding this transac- 
tion to be a mortgage, unless it appears on the face of the docu- 
ments, read in*the light of the surrounding circumstances, that 
1. (1858) 2 De G & J 97. 
2. (1899) IL Raz A 149 :LR 27 I A 58. 
3. (1916) IL R 38 A 570:LR 43 IA 284 
4 (1917) LR 44 I A 236 :33 M L J 648 (P C). 
5. (1919) I L R 42 M 407:36 ML J 385. 
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as 1€ was the intention of the parties that it should be a mortgage. 
Rajah A strict application of this rule may have the effect of excluding 
Reema ey mgst of these transactions from the class of mortgages by con- 
Gyanageryi ditional sale ; but, on the other hand, it will have the effect of 
Rajah putting an end to the uncertainty in which these transactions 
Pangarti *have been involved and the litigation to which they have given 

Partha- . . A ° 
Secadni rise. This appears to me to be the only alternative if we are 
Bhs precluded from treating transactions of this kind as mortgages 
l on the ground on which, I think, the Courts of Equity formerly 
roceeded, that it would be equitable to give effect to them as 

p q 8 


sales.” 


@ 

Against the said decree of the High Court the present 
appeal was preferred by the first defendant. ‘he said two 
deeds, dated the 4th August, 1908, are as follows :— 

“ This Indenture made by way of conveyance, this 4th day 
of August, 1908, between Umade Rajaha Raje Damara Ku- 
mara Thimmanayunim Bahadur Varu, son of Umade Rajaha 
Raje Damara Kumara  Venkatappanayanim Bahadur 
Vart, c. s. I, late Rajah of Kalahasti, Varu, Velama 
(hereinafter called the vendor) of the one part and 
Rajah Bahadur Narasingerji Gyanagerji, son of Rajah Baha- 
dur Gyanagerji ‘Goswami’ Sahu of Hyderabad (herein- 
after called the ptrchaser) of the other part ; whereas the 
said vendor is seized of the villages more particu- 
larly described in the schedules hereto annexed for an 
estate of inheritance in possession and whereas the’said villages 
were mortgaged to Rajah Sm Velugoti Venugopala Krishna 
Yachendra Bahadur Varu by a deed of hypothecation, dated 
20th June, 1893, executed by Umade Rajaha Raje Damara 
Kumara Muthu Venkatappanayanim Bahadur Varu (herein- 
after called the mortgagor) the then Zamindar of Kalahasti, 
for a sum of Rs. 5,39,922-11-0 (Five lakhs thirty-nine thousand 
nine hundred and twenty-two and annas eleven) and whereas 
in pursuance of the said deed of hypothecation, the said mort- 
gagee sued the Rajah of Kalahasti in the District Court of 
Nellore in Original Suit No. 7 of 1899 and obtained a decree 
for Rs. §,92,917-10-0 (Five lakhs ninety-two, thousand nine 
hundred and seventeen and annas ten) together with further 
interest thereon and whereas in execution of the said decree, 
he, the said mortgagee, had realised, by bringing to sale the 
villages described more fully in Schedule B and 
by other means, the sum of Rs. 3,73,844-6-7 (Three lakhs 
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seventy-three thousand eight hundred and forty-four rupees, 
six annas and seven pies) and, for the rest of the deeretal 
amount and interest due thereon, had attached the properfies 
set forth in Schedule A and the same is pro- 
claimed for sale which is to take place on the 8th day of August 
1908 and wHereas the vendor has, in order to prevent the pro- 
perty being sold in public auction and realising much less than 
what they are actually worth, agreed to convey, by private sale, 
the said villages to the said purchaser for the sum of 
Rs. 6,00,000 (Six lakhs only). Now this Indenture Witnesseth 
that in pursuance of the said agreement and in consideration 
of Rs. 5,60,445-9-0 (Five la&hs sixty thousand four hundred 
and forty-five and annas nine only) to be paid to the mortgagee 
in full satisfaction of the said decree in O. S. No. 7 of 1899 and 
Rs. 39,554-7-0 (Thirty-nine thousand five hundred and fifty 
four and annas seven only) this day paid to the vendor thus 
making up the full consideration of Rs. 6,00,000 (Six lakhs) 
the receipt of which the vendor doth hereby acknowledge, he, 
the said vendor as beneficial owner, doth hereby grant and con- 
vey unto the said purchaser, his heirs, executors, administra- 
tors and assigns all those villages situate in the Taluk of Pamur 
in the District of Nellore and specified in Schedyle A 
together with all buildings, erections, gutcheries, rivers, 
tanks, reservoirs, water-courses, channels, pastures, feedings, 
wastes, commons, trees, woods, underwoods, fishings, fisheries, 
rents, quit-rents, jodies, services, royalties, jurisdictions, liber- 
ties, privileges, easements, profits, advantages, rights, emolu- 
ments and hereditaments whatsoever to the villages appertain- 
ing or reputed to appertain or at the time of the conveyance 
demised, occupied or enjoyed with the same or reputed or 
known as part, parcel or member thereof, subject to the condi- 
tions and reservations mentioned below. 


íí 


1. All the rents due from the ryots in the villages conveyed and all 
other rents, quit-rents and produce of the said villages shall belong to and 
be enjoyed by the purchaser as from the rst day of July, 1908, and in case the 
vendor had collected any portion of the revenue and rent of the villages sold 
hereunder for Fasli 1318, the vendor should make good to the purchaser the 
sum so collected for the said Fasli 1318. 


“2. The vendor should hand over to the purchaser all records relating 


to the villages sold hereunder with the offices of those villages and the furniture 
therein. 


“2. The jodi, mamool, rusums, etc., which the vendor had been receiving 
from the shrotriems, inams and other villages sold hereunder should in future be 
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paYable to and receivable by the purchaser, his heirs,. executors, administrators 
and ‘apsi gos, 

“4. The vendor reserves to himself the sole right to the minerals and 
mintral rights including marble in the villages mentioned in Schedule A hereto 
annexed and the right to re-purchase the said villages as per the terms of the 
agreement of this day’s date executed by the purchaser to the vendor, the said 
tight to be exercised only on or after the 31st August, 1912,eand only on or 
before the 31st August, 1914, and to be in strict accordance with the terms 
set forth in the document above referred to and in case the vendor shouid 
desire to work the minerals or assign it to others for quarrying and should, for 
the purpose, require the possession and occupation of the lands which do fetch 
or are likly to fetch rent, he should pay therefor to the purchaser the rent 
payable on such lands and unless and until such payment is made or agreed 
to be made, the vendor shall not open quagries or take up the lands for quarrying 
and similar purposes. 

“s. The rights, rents and privileges appertaining to any lease made 
and given by the vendor, and subsisting on the date of this sale-deed shall 
pass to the purchaser and the vendor shall have no manner of right thereto and 
if the lessees had made any deposits with the vendor for the due carrying 
out of the terms of their leases, or as premium or advance rent in respect of 
their holdings the whole or so much of the same as shall appertain to the rent, 
etc., payable in respect of the holdings for any period subsequent to the said 
rst day of July, 1908, should be paid by or made good by the vendor to the 
purchaser. 

“6. The purchaser shal! pay at the prescribed times the proportionate 
petshcusgz, road-cess, etc, due to Government on the villages of the Pamur 
Taluk sold hereunder and if any default be made in respect of the same he 
shall be answerable for any damages that may be incurred by the vendor on 
account of such default. 

“In witness whereof the said parties have hereunto set their hands and 
seals this 4th day of August, 1908. 
(Sd.) Raya DAMARA KUMARA THIMMANAYUNIM 
BAHADUR. 
(,.) Raya BAHADUR NARASINGERJI GYANAGERJI. 
“Witnesses + 
(Sd.) REVUR JAGANNADHA Rao, 
(,,) C. NARASIMHACHARIAR, 
(,,) S. KrisHNASWAMI MUDALIAR, 
(,,) SAKHARAM PANDHARINATH, Pleader. 
(Signed in Balabund) CHANDRABAN GIR.” 
[Here followed the schedules. ] 

“ Articles of agreement made this fourth day of August, One thousand 
nine hundred and eight between Rajah Bahadur Narasingerji Gyanagerji Sahu 
of Hyderabad (hereinafter called the vendor) of the one part and Umade Rajaha 
Raje Damara Kumara Thimmanayunim Bahadur Varu (hereinafter called the 
purchaser) of the other part for the reconveyance of the villages specified in the 


schedule attached to the deed of the sale executed this day of August, 1908, by 
the Umade Rajaha Raje Damara Kumara Thimmanayunim Bahadur Varu in 
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favour of the said Rajah Bahadur Narasingerji Gyanagerji and more fiflly P. C. 
particularised in the schedule It is hereby agreed between Rajal h 
the parties hereto as follows :— Bahadur 
“ (i) The vendor agrees to sell and the purchaser to purchas? the ae ec 
villages mentioned in the conveyance of sale already referred to for a sum of 5 gen er} 
Rs. 6,00,000 (six lakhs), the said sum to be paid by the purchaser to the vendor Rajah 
on the 31st Augtist, 1912, the 31st day of August 1913 or 31st August, 1914 and psa, pias 
not earlier. arahi 
“ (iz) The vendor shall execute a deed of sale in favour of the pur- ier ee 


chaser, his heirs, executors and assigns ag soon thereafter as the said sum of 
Rs. 6,00,000 (six lakhs) be paid to the vendor and the vendor shall, be entitled 
solely to the possession and enjoyment of the villages hereunder agreed to be 
eonveyed till such sum is paid and a conveyance in due form executed. 


( 


(22) If the vendee fails “to pay the amounts mentioned in cl. 2 
before the 31st day of August, 1914, as above-named, the vendee shall lose all 
his rights of re-purchase and this agreement shall then cease to be operative 
and valid. In case the purchaser pays to the vendor the said sum of Rs. 6,00,000 
(six lakhs) on the 31st August, 1912, 1913 or 1914, as above set forth and a 
conveyance in due form is executed the purchaser is to become entitled to alk 
rents and profits derivable from the said villages as from the 1st day of July, 
1912, 1913 or 1914 respectively and any sums, rents, etc., collected or any 
profits accrued by or to the vendor in respect of the period commencing from 
the said rst July shall be paid and refunded by him to the purchaser. ° 
“ (io) If, after the date of this agreement and before the sale deed is 
executed, Government takes up any portion of the land hereunder agreed to be 
conveyed under the Land Acquisition Act and award compensation ethereof, 
any «compensation so awarded, shall, unless Government otherwise expressly 
provides, be deemed to be equivalent to 20 years’ rent of the land acquired and 
the vendor and purchaser shall be entitled each to his proportionate share of 
the compensation money. The share of the money due to the purchaser being, 
if need be, given credit for towards the sale price of Ra 6,00,000 (six lakhs) 
, already mentioned and agreed upon. 
“Yn witness whereof the said parties have hereunto set their hands and 
seals this day and year first above set forth. 
(Signed in original in Balabund) RajJA BAHADUR NARASINGERJI 
GYANAGERJL 
(Sd.) Raya Damara KUMARA THIMMANAYUNIM 
BAHADUR VARU. 
“ Witnesses — 
(Sd.) REVUR JAGANNADHA Rao, 
(») C. NARASIMHACHARLU, 
(» ) S. KRISHNAsSwamIı MUDALIAR, 
(,,) SAKHARAM PANDHARINATH, Pleader. 
(Signed in original in Balabund) CHANDRABAN Gr.” 


* [Here followed the schedules. | 
Clauson, K. C. and K.V L. Narasimham for appel- 
lants. 
W.H. Upjohn, K. C, and Kenworthy Brown for respon- 
dents, 
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he 19th June, 1924. The Judgment of the Board was deli- 
Rajah 
Bahaan? K vered by 
pment Lorp BLANESBURGH :— This is an appeal from a 
2 decree of the High Court of Judicature at Madras, dated the 


panied «24th of February, 1921, modifying a decree of the Subordinate 
Partna- Judge of Nellore, dated the 5th of October, 1918, and made 


saradhi in the Onginal Suit No. 1 of 1917. 


aoe 

ei Issues raised by the appellant necessitated in the Courts 
below, aħd particularly in the Court of the Subordinate Judge, 
(whose judgment their Lordships would at once observe is 
conspicuous for its ability, care afid completeness, ) a prolonged 
investigation and examination of conflicting evidence. Con- 
current findings against the appellant on every issue of fact 
raised by him have, however, greatly narrowed the ambit of 
the dispute as presented to the Board, and no more than two 
questions__dificult and important questions, it is true__have 
survived for discussion before their Lordships. 


Of these, one only has so far been argued. But it raises 
the fundamental dispute between the parties, which may be 
described as an “‘ issue as to the true nature of the transaction 
of the’4th of August, 1908, between the appellant and the late 
Rajah of Kalahasfi”” (now represented by the respondents his 
assignees) as a result of which the properties in suit passed to 
the appellant. The transaction is evidenced by two documents 
referred to throughout the proceedings as Exhibits X and U. 
Did it effect, as contended for by the respondents, merely a' 
mortgage by conditional sale of the properties in suit, or was 
it, as contended by the appellant, an absolute sale of these pro- 
perties to himself, with an agreement on his part to reconvey 
on the strict performance by the Rajah of certain defined 


conditions ? 


Lord 
Blanesburgh. 


In this suit, the respondents, who, as already indicated, had 
succeeded as auction purchasers to the outsfanding rights in the 
properties of the Rajah, claimed to redeem them on the footing 
that the transaction in question was a mortgage. Alternative- 
ly, they claimed to have the properties reconveyed to them 
upon payment of the purchase price on the ground, that if, 
contrary to their main contention, the transaction did amount 
to an out and out sale, the conditions entitling the Rajah to a 
reconveyance had been all complied with by him, and in his 
shoes they now stood. 
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In the Trial Court, the respondents succeeded on their 
main case. In the Court of Appeal they succeeded on «their 
alternative case. The learned Subordinate Judge held that 
the transaction amounted to a mortgage by conditional sale. 
The High Court on appeal felt themselves constrained upon the 
authorities te hold that, in view of the terms of Exhibits X and 
U, the transaction must be held to have been an absolute sale 
of the properties to the appellant. But they found also 
(agreeing in this with the learsed Subordinate Judge) that 
the conditions entitling the Rajah to a reconveyanoe on that 
footing had been performed and that the respondents, as his 
successors in interest, were eatitled to have the properties as- 
sured to them on payment of the prescribed price. 


From that order of the High Court the present appeal is 
brought. Mr. Clauson, for the appellant, did not ask their 
Lordships to review the conclusion of the High Court that all 
the conditions entitling the Rajah to a reconveyance had been 
performed. That conclusion_strenuously contested in the 
Courts below__now rested on concurrent findings of factewhich 
he could not before the Board seek to displace. The appel- 
lant’s sole ground of appeal, indeed, was that the right to a 
reconveyance reserved by Exhibit U was personal to thé Rajah 
and did not pass to any assignee. As, howéver, the appellant’s 
views on this matter raised very difficult questions of law, and 
as Counsel recognised ‘that no success with them would avail 
him anything if the respondents were to establish before the 
Board, as they had done before the Subordinate Judge, that the 
transaction with the appellant did in truth amount to a mort- 
gage, Mr. Clauson with the approval of the Board, confined his 
argument to that question on the understanding that, if their 
Lordships ultimately accepted upon it the view in his favour 
taken by the High Court, the substantive issue raised by the 
appellant in his appeal would become the subject of subsequent 
discussion before the Board. 


In accordance with that arrangement, the vital question 
whether the transaction in question did or did not amount to a 
mortgage hag been fully argued before their Lordships, and 
with that problem alone they now propose to deal. 


It seems to their Lordships that they can dispose of the 
present case with no reference to any oral evidence, other than 
that of surrounding circumstances such as, in Lord Davey’s 
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words, in Balkishen Das v. Legge (2) are clearly required to 
show in what manner the language of the documents was re- 
lated to existing facts. 

To a consideration of these circumstances their Lordships 
„now proceed. 

The Rajah of Kalah&sti__party to the transaction in ques- 
tion__succeeded in 1905 to the Taluk of Pamur. The Taluk 
consisted of 223 villages, and at the succession of the Rajah 
it was ina state of the utmost embarrassment. 

It had been for some time in the hands of the Court of 
Wards, but, earlier in the same year, that Court had handed it 
hack to the Rajah’s nephew pics pon The property 
was heavily encumbered. It was subject to a mortgage of the 
20th of June, 1893, in favour of Rajah Venugopal, who in 
1899 had obtained a mortgage decree in respect of his debt 


«amounting then to about 6 lakhs. In March, 1908, in pur- 


suance of his decree, he had proceeded to a Court sale of 27 
villages part of the Taluk, and had realised thereby a sum of 
about 3 1l2 lakhs, but that price was being challenged by the 
Rajah for inadequacy, and inadequate it seems to have been. 
Nor was the decree-holder content with his partial realization. 
and His purpose was to bring the remaining 196 villages to 
sale for the balarte of his debt which, with interest, then 
amounted to nearly 6 lakhs, and he had actually obtained an 
order fixing that sale for the 8th of August, 1908. 

Such was the position when the transaction now in ques- 
tion was entered into. It was carried out four days earlier__ 
on the 4th August, 1908. Six lakhs were required by the 
Rajah to avert a Court sale. The appellant, a rich money- 
lender of Allahabad, provided that sum. It was provided 
after very slight, if any, inquiry. The transaction, whatever 
it was properly called, was not the result either of any bargain- 
ing as to the value of the property conveyed or as to the price 
tobe paid. The six lakhs were required and they were found. 
That was all. 

That sum had no relation to the value of the 196 villages 
comprised in the deed of assurance. On this matter the’ Board 
are in full agreement with both Courts below. "As the learned 
Chief Justice points out, the 27 villages had in the previous 
March fetched as much as Rs. 3,46,000 and that price was be- 
ing challenged for inadequacy. There was no evidence and 


2. (1899) IL RazA 149: LR a7 I A 58. 
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no reason to suppose that the 27 villages differed materially 
from the 196 vilages still remaining unsold, still 
less that they differed to such an extent as to make the value of 
these 27 villages equal to two-thirds of the value of the 196. 
The evidence as to the gross income of the 196 villages led to 


the same conelusion. It was the view of the learned Subordi-* 


nate Judge that the value of these 196 villages amounted in 
1908 to 15 or 16 lakhs at the least. ‘The learned Chief 
Justice had no hesitation in concurring so far in that view as to 
hold that, in August, 1908, 6 lakhs would have beea a most 
grossly inadequate price and much less than could have been 
realised by private sale or evan by a Court sale. Their Lord- 
ships have examined the evidence on this subject for themselves 
and they are in entire agreement with the learned Chief Justice 
as to its result. And that is sufficient. They desire to add, 
however, that, had it been necessary, they would have been pre- 


pared to endorse in its entirety the. finding of the learned Sub- 


ordinate Judge on this point. 


Thus informed of the circumstances surrounding thg exe- 
cution of X and U, their'Lordships are now in a position to 
examine these documents so as to ascertain from their provi- 
sions and necessary implications the real nature of the transac- 
tion to which they give effect. 4 


Exhibit X, described as an “ indenture made by way of 
conveyance” — their Lordships will refer to it as the conveyance 
~-describes the Rajah as vendor and the appellant as purchaser. 
It begins with a recital of the title of the Rajah to the 196 vil- 
lages in question ; it goes on to recite the mortgage of June, 
1893 ; the decree for sale and the sale of the 27 villages ; and 
the fact that the remaining villages are proclaimed for sale on 
the 8th of August then current. The final recital is as follows :— 

“ And whereas the vendor has, in order to prevent the property being 
sold in public auction and realising much less than what they are actually 
worth, agreed to convey by private sale the said villages to the said purchaser 
for Rs 6,00,000. ” 

Their Lordships will return to this recital in due course. 
The conveyance then witnesses that, in consideration of 
Rs. 5,60,445 paid to the decree-holder in satisfaction of his 
debt and Rs. 39,554.7 paid to the vendor, the vendor as bene- 
ficial owner grants and conveys the properties, “subject to the 
conditions and reservations mentioned below,” to the purchaser, 
“his heirs, executors, administrators and assigns in fee simple 
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absolutely.” Then follow covenants for right to convey, quiet 
enjoyment, and further assurance and for indemnifying the 
purghaser, etc. 

“ Against all losses, damages, expenses, claims and liabilities whatsoever 


if any which he or they may pay, sustain, incur or be put to by reason or in 
fespect of the purchase thereof.” e 


The principal conditions and reservations are :— 

I. All rents are to belong to and be enjoyed by the pur- 
chaser as from Ist July, 1908: 

2. Lhe vendor reserves to himself the sole right to the 
minerals and mineral rights including marble in the villages and 
the right 

“To repurchase the said villages as per the agreement of this day’s 
date executed by the purchaser to the vendor, the said right to be exercised 


only on or after the 31st August, 1912, and on or before the 31st August, 1914, 
and to be in strict accordance with the terms set forth in the document above 


referred to.” 


In Exhibit U, the agreement just referred to, the appellant 
appeass as vendor and the Rajah as purchaser. Itis express- 
ed to be made for the reconveyance of the 196 villages specified 
in the schedule attached to the conveyance, and cl. 1 provides 
that œ 

“The vendor agrees to sell and the purchaser to purchase the villages 
mentioned in the conveyance for Rs 6,00,000, the said sum to be paid by the 
purchaser to the vendor on the 31st August, 1912,.the 31st August, 1913, or the 
grst August, 1914, and not earlier.” 

By clause 2 the vendor is tó execute a deed of sale in fa- 
vour of the purchaser as soon thereafter as the said sum of 
Rs. 6,00,000 is paid to the vendor, and the vendor is to be en- 
titled solely to the possession and enjoyment of the villages. 

.till such sum is paid and a conveyance in due form 
executed. 


By clause 3 it is provided that if the purchaser fails to pay 
the amount mentioned in clause 2 before the 31st August, 1914, 
as above mentioned, the purchaser shall lose all his right of re- 
purchase and that agreement shall then cease to be operative 
and valid. In case the purchaser pays to the vegdor the said 
sum of Rs. 6,00,000 on the 31st August, 1912, 1913 or 1914, 
as above set forth, and a conveyance in due form is executed, 
the purchaser is to become entitled to all the rents and profits 
derivable from the villages as from the rst day of July, 1912, 


1913 or 1914 respectively. 
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Clause 4 is very important. Its terms are these :— 


“ If after the date of this agreement and before the sale deed is execated, 
the Government take up any portion of the land hereunder agreed to be cono- 
veyed under the Land Acquistion Act and award compensation therefor, any 
compensation so awarded shall, unless Government otherwise expressly provides, 
be deemed to be equivalent to 20 years’ rent of the land acquired, and the 
vendor and the purchaser shall be entitled each*®to his proportionate share of the 
purchase money. The share of the money due to the purchaser being, if need 
be, given credit for towards the sale price of Rs 6,o0,000 already mentioned 
and agreed upon.” e 


Their Lordships do not conceal from themselves the fact 
that the transaction as phrased in these documents is ostensibly 
a sale, with a right of repurcha§e inthe vendor. This appear- 
ance, indeed, is laboriously maintained. The words of con- 
veyance needlessly iterate the description of an absolute inter- 
est, and the rights of repurchase bear the appearance of rights 
in relation to the exercise of which time is of the essence. 

But a closer examination of the documents discloses their 
real character. Take for example the final recital of the con- 
veyance to which reference has already been made. What is 


its true implication ? A consideration of the facts known to, 


both parties makes it, their Lordships think, reasonably plain. 
The parties knew two things quite well. First, that 6 ¢akhs 
was an absurd purchase price. Secondly, tłat even at public 
auction the properties could be expected to realise-a larger sum 
than that. What then was the implication ? Surely that the 
transaction in which they were engaging was not a sale but a 
loan. For notice how that principle is worked out. The 
Rajah has not only an option to repurchase. He is put under 
an obligation to buy if the appellant thinks fit to require him 
so to do. The appellant’s 6 lakhs can be recovered by him 
if he chooses to sue upon the Rajah’s contract to re-purchase, 
he remaining in possession and enjoyment of the rents and pro- 
fits of the properties until that price is paid. 

Again, is time of the essence of the exercise by the Rajah 
of his rights in this matter ? Cl. 4 of the agreement already 
set forth indicates to their Lordships that itis not. That 
clause seems alsp to be clear enough although it describes an 
arrangement very unusual in character. The clause is pro- 
viding for the possibility of the appellant being compulsorily 
expropriated by Government from some part of the property 
in suit, and the receipt by him of the compensation in respect 
thereof. The compensation is to be treated as the equivalent 
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Of 20 years’ rent ; it is to be treated as belonging to the appel- 
lant and the Rajah according to what would have been their 
rights inter se to possession of the expropriated lands during 
these years ; the money is to be received by the appellant as 
being in possession, but, if need be__these are the critical words 


*—credit is to be given to.the Rajah for his share by a deduc- 


tion from the 6 lakhs otherwise payable by him on re-purchase. 


These words show that in certain circumstances such 
credit wyll not be his. But what must these circumstanecs be ? 
They can only be a repurchase more than 20 years after the 
expropriation. But if time was of the essence for such repur- 
chase it could in no circumstances be postponed beyond six 
years from the date of the conveyance. Clearly, therefore, 
and within the intendment of the documents themselves time is 
not of the essence in this matter ; and so soon as that is estab- 

lished all pretence for holding this ostensible sale and re- 
purchase to be anything else than a mortgage by conditional 
sale disappears, and its establishment reinforces several other 
consfderations leading to the same conclusion such as the reser- 
yation of the right in the conveyance itself ; the reservation of 
minerals which is directed, in their Lordships’ view, to a restric- 
tion dn the appellant’s usufructuary privileges ; the strange 
covenant of indenfity and the inconsistent and almost unintelli- 
gible provisions as to the actual time limited for the exercise of 
the Rajah’s so-called right of repurchase. When all these 
provisions of the documents are viewed in the light of the sur- 
rounding circumstances, the inference is, in their Lordships’ 
view, irresistible that here a mortgage, and a mortgage only, 
was in the direct contemplation and intention of both parties 
to the transaction. 


Such was the conclusion of the Subordinate Judge. Such 
was apparently the belief of the learned Judges of the High 
Court, but they felt themselves precluded from giving effect to 
that belief by their hesitation to attribute, what their Lordships 
hold to be their real result, to the considerations emerging from 
the terms of the documents to which attention has here been 


drawn. ° 


In these circumstances, their Lordships find it unnecessary 
to deal with the numerous authorities upon this subject which 
they have examined. The case in their view is abundantly 
clear. They would only observe before parting with it that, 
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as at present advised, they must not be taken to subscribe to the 
view that there has been introduced into the law of India such 
a radical change in the laws of evidence as is suggested by the 
learned Chief Justice, a change which would have the effect of 
excluding from the class of mortgages by conditional sale many 
transactions which, before the Evidence Act, would have been® 


held to be within that class. 


The present case with the shifts and devices, to which the 
appellant resorted to deprive the fespondents of all their rights 
in the property, if the character of a mortgage could rfot be at- 
tached to the transaction, show how serious such a conuusion 
would be. 

Without most careful consideration their Lordships would 
hesitate to accept a, view which would bear so hardly on 
many mortgagors expressing their contracts of borrowing in 
long accepted Indian forms. 

The respondents in their Lordships’ judgment are entitled 
to a redemption decree. They are chargeable with interest at 
the rate of 6 per cent. per annum from the 1st of Septernber, 
1914, down to the date when the six lakhs were paid into Court 
The appellant will be entitled to the interest earned by that 
sum since it was so paid in. 

On the other hand, the appellant must account to the res- 
pondents for mesne profits of the properties as from the Ist of 
July, 1914, until actual delivery of possession to the respon- 
dents. The order of the High Court should be discharged 
and with these variations, the decree of the learned Subordinate 
Judge should, in their Lordships’ opinion, be restored. 


Their Lordships will humbly advise His Majesty accord- 
ingly. 

The appellant must pay all the costs of the respondents in 
the High Court and their costs of this appeal. 


Solicitor for appellant : H. S. L. Polak. 
Solicitor for respondents : Douglas Grant. 
AdeM., Order of High Court discharged. 
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PRIVY COUNCIL. 


e (On Appeal from the High Court of Judicature at 
Allahabad. ) 
PRESENT :__LORD SHAW, LorD BLANESBURGH, AND MR. 
, AMEER ALI. 
” Maharaja Kesho Peed Singh A ppellant* (Defdt. No. 2) 


v. 
Sheo Pargash Ojha and others Respondents (Plaintiffs). 


Civil Procedure Code (V of 1908), S. 11—Hindu Law—~Powers of widow 
to mortgage husband’s rstate—Suét by husband’s reversioners to set aside mori- 
gage—Subsequent suit by reversioners for possession—Agra Tenancy Act, S. 79 
—Grove land—Suit for—Limtitation. « 

O, a Hindu widow in 1892, having failed to pay her proportion of revenue 
assessed upon the share of her deceased husband, M, in certain land, N, the 
owner of another share therein (the appellant) thereupon paid the whole and 
then sued. O to recover her proper proportion, and obtained judgment for 
Rs. 564-5-4 and interest. O then borrowed Rs. 1,000 (with part of which she 
paid off this judgment) from P on the security of a mortgage, dated 25th 
December, 1899, of M’s said share in respect of the whole loan. On the 3rst 
March, 1903, P, the lender, eventually obtained a decree for the amount then 
due Apon his mortgage, and in execution thereof, he purchased, and was duly 
put into possession of this share. Later this new owner, P, himself defaulted 
in payment of his share of assessment, and the appellant, as before, was com- 
pelled to pay the whole. He in due course sued P for his proportion, obtained 
a decree for Rs 698-1-9 in execution of which he purchased, and was duly put 
in possession of the property on 20th June, r912, and remained such until the 
death of O in 1914. 

In the meantime, immediately after the aforesaid decree of the 31st March, 
1903, D, the then presumptive reversioner to the estate of M, sued and on 21st 
June, 1904, obtained against both P and O a declaration that the aforesaid 
mortgage to P was void as being an alienation without legal necessity and 
consequently that P’s decree, dated 31st March, 1903, could not avail in respect 
of the deceased M’s share and interest in the lands comprised therein beyond 
the lifetime of his widow O. O died in September, 1914. In an action brought 
in 1917 by the reversionary heirs of M against N for the recovery of possession 
of M’s said share, keld, (affirming the judgment of the High Court) that the 
decree of the 21st Juney 1904, was res judiqata under S. 11 of the Civil Pro 
cedure Code, and was binding and conclusive against N as the successor in 
interest of P in favour cf those who were now entitled to the reversion. 

Venkata Narayan v. Subhamal, L R 42 I A 125 and Janaki Ammal v. 
Narayanaswami Aiyar, L R 43 I A 207 referred to. 


Appeal against the decree of the High Court of 
Judicature at Allahabad (9th July, 1921) ‘hich afirmed a 
decree of the Subordinate Judge of Ghazipur (3rd September, 
1918) and made in Civil Suit No. 185 of 1917. The suit 
was brought by the present respondents as reversionary heirs 


*P C Appeal No. 43 of 1923. 29th July, 1924. 
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of Ram Manohar Ojha, deceased, for possession of a share in 
certain lands from the appellant. The facts appear sufficient- 
ly from the judgment of their Lordships. The prior procéed- 
ings are reported in Kesko Prasad Ojha v. Sheo Pragath 
Ojha (1). 

L. De Geuyther, K. C. and K. Brown for appellant. 

H. S. Abdul Majid for respondents. 

29th July, 1924. The Judgment of the Board was deli- 
vered by 

Lorp BLANESBURGH :— This is an appeal against q decree 
of the High Court ọf Judicature at Allahabad of'the gth of 
July, 1921, affirming a decree of the Subordinate Judge of 
Ghazipur of the 3rd of September, 1918. 
-The suit was brought by the respondents against the ap- 
pellant for the possession of certain lands described in the 
plaint. These lands consisted of a 2 anna 8 pie share in a 
permanently settled mouzah called Pachrokhia : and a grove 
No. 526 in Mouza Balihar. 

A decree has been passed substantially as prayed.. The 
defendänt appeals. ° 


The facts raising such questions in the suit as remain fog 


their Lordships’ consideration may be compendiously stated. 


The respondents have been found to be, as they aHeged 


they were, the reversionary heirs of one M&nohar Ojha who 
died without issue in 1856. At his death he was entitled as 
part of his-estate.to both properties in suit. In Pachrokhia, 
the appellant, who is the present Maharaja of Dumraon, was 
also interested as the owner of an eight annas share. 

Manohar Ojha left three childless widows him surviving. 
Oudha Koer was the last: survivor of the three. She died in 
1914. Thereupon, the succession to the estate of Manohar 
Ojha opened to the respondents as. his reversionary heirs. 
After Oudha Koer’s death exclusive possession of both proper- 
ties in suit was found to be i in the appellant under the following 
circumstances. 

_ First’as to Pachrokhia. That Mouza was in great part 
dilaviated, and iri "1892 Oudha Koer, by this time in possession 
of her deceased husband's share, failed to pay her proportion 
of the revenue assessed upon it. The appellant had to pay the 
whole and he sued Oudha’ Koer to recover her proper propor- 
tion. In January, 1894, a decree for Rs. 564-5- -4 and interest 
was passed i in his , favour, and to meet this’ debt Oudha Koer 

Å- I. “a ILR 4A 19. E aN re 
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an borrowed from one Kishan Prasad the amount due, viz. Rs. 587 
Manaralg® together with a further sum, making inall Rs. 1,000, 
prasad Singh and she gave to ‘Kishan’Prasad by way of security a mort, 
gage.of Maiiohar Ojha’s interest in: Pachrokhia, dated 25th of 


H 
Ea December, 1 899, for the whole sum borrowed. 


Lud bnan On the 31st BY March, 1903, Kishan Prasad obtained 
burgh. decree for the amaunt then due on his mortgage, and, in exe- 
cution, he purchased, on the 16th of November, 1904, Mano- 
te har Ojha’s two and two-third annas share in Pachrokhia and he 
was plated in possession. 


Later Kishan Prasad, himself mate default in. payment of 
his share of revenue of Pachrokhia:' The appellant as be- 
fore was compelled,to pay the whole assessment. He then 
sued Kishan Prasad for his proportion and obtained a decree 
for Rs. 698-1-9. This decree he. executed against the-property, 

ewhich was purchased by him at auction on the 2oth June, 1912. 
He was placed in possession, and he so remained at the death 
ofi Qudhba Koer in 1914: 


‘Such was the title to this property set up'by the appellant 
yn the’ suit. 

Their Lordships will deal separately with his claim to the 
Grove. 


N ow, SO ‘far, the question as to Pachrokhia, between the 
respondents as reversionary heirs of Manohar Ojha, and the 
appellant would. depend,, primarily at least, upon the question: 
whether the mortgage made by Oudha Koer, a Hindu widow, 
In. favour of Kishan Prasad was for, legal necessity so as to be 
binding on the estate of Manohar Ojha. And this issue was 
found i in.favour of the respondents by the Subordinate Judge 
in the present. suit. 


In the High Court, however, the decision against the ap- 
pellant.was based upon another ground, dependant upon a fur- 
ther fact which their Lordships now proceed to state. 


- Immediately upon Kishan Prasad obtaining, on the 31st 
March, 1903, as above mentioned, his decree for sale on the 
basis.of his mortgage of the 25th of December, 1899, Dhanat 
Ojha, the then presumptive reversioner to the state of. Mano. 
har Ojha sued Kishan Prasad and Oudha Koer for a declara- 
tion. that the alienation to him by the widow was without legal 
necessity, that that alienation and the decree obtained, thereon 
by Kishan Prasad could not affect Pachrokhia otherwise than 
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for the lifetime of the widow, and that neither was binding 
upon the reversionary body. And in that suit a decree was 
passed on 21st June, 1904, in the plaintiff's favour as against 


both the widow and Kishan Prasad. 
This decree affects the appellant's claim, it is said, in two 


ways. First*of all, the purchase by the appellant on the 16th~ 


of November, 1904, from Kishan Prasad was subsequent to 
the decree and it is suggested with great force that all that was 
then purchased by the appellant consisted of the mghts and 
interests of the widow in Pachrokhia, as these-had-Been de- 
claréd by the order of the 21st of June; 1904. Their Lord- 
ships feel.the force -of this vtew ‘but they-do not propose to 
dispose of this part of the case in reliance upon ‘it. 
-Lake the Court of Appeal-they will decide this question on 
the second ground which emerges fromthe decree of the 21st 


of’ June, 1904. In'their Lordships’ judgment that decree , 


obtained by Dhanai as against the widow and Kishan Prasad is 
binding as between the parties to'the:present suit. ‘No Court 
ib- India can now, as the Board think, go behind it, and, as it 
was therein held that the transfer to Kishan Prasad -was not 
binding on the estate after the death of the widow, the respon? 
dents as the  reversionary heirs are now in, their 
Lordships’ judgment, by virtue of that decrge; entitled to pos- 
session. The Board agrees with the High.Court in thinking 
that this 'result necessarily flows from the judgment of their 
Lordships ‘in Venkata Nar ayana v. Subhammal (2) delivered 
by: Mr. Ameer Ali. After pointing out that: the Indian law 
permits the institution of suits in the lifetime of the female 
owner. for a declaration that an adoption made by her is invalid 
or an alienation effectéd by her is not binding against the inheri- 
tance, Mr. Ameer Ali there lays it down that.the object of the 
second class of suit as of the first.class 


5 


is: to. remove a common apprehended „injury to the .interest of all 
‘the reversioners, presumptive and contingent, alike,........ In both ‘the right 
to sue’ is based on the danger to the inheritance common fo all the reversioners 
which arises from the nature of their rights. ” 


And the law’is expounded in the same sense by their Lordships 
in the later case of Janaki Ammal y. Narayanasami Atyar (3). 
‘They there observe as follows :— 


ebooks „a reversionary heir......:.is recognised by Courts of Law 
as having a right to .demand that the estate be kept free from waste and free 


A 





a. (19r5) 42 I A 125 at 129':28 M L J 535. 
_3. `(1916) 43 I-A 207.;31.M L J 225. . 
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ftom danger during its enjoyment by the widow or other owner for life... 

a reversionary heir thus appealing to the Court truly for the congervation hand 
just "administration of the property does so in a representative capacity 80 er 
thé corpus of the estate may pass unimpaired to those entitled to the reversion. ” 


The operation 
e 
e e ° sf z. * s ad e e f 
h is justified by the consideration of keeping the estate intact for the person 
to whom, as reversioner, it shall ultimately and at the proper time be determined 
that the estate shall go.” 


These words, in their Lordships’ judgment, accurately 
describe in relation to this property the suit of Dhanai Ojha 
which eventuated in the decree af the 21st of June, 1904. That 
decree is binding on the appellant as the successor in interest 
of Kishan Prasad and of the benefit of it the respon- 
dents are now possessed as the heirs of Manohar Ojha in the 
event “ entitled to the reversion.” To the present case the 


" application of this principle is obvious and eminently salutory. 


It would be pessimi exempli that the appellant, whose predeces- 
sor in interest failed on the same issue and was content to accept 
the adverse judgment against him, should be held entitled, 
years afterwards, when it might be, much of the relevant evi- 
dence was no longer available, to raise the same issue all over 
again. Their Lordships of course recognise that the principle 
is less obviously just where it operates to bind the ultimate 
reversioners by the result of a suit in which a plaintiff had fail- 
ed. whose interest, then merely presumptive, never ultimately 
matured. The danei of a feigned issue in such a suit is not 
to be overlooked. 


But this danger is mainly serious where the failure of 
the first suit has been brought about by fraud or collusion 
where, of course, further and diferent considerations would 
arise. In their Lordships’ judgment there is no answer either 
in principle or in fact to the contention of the respondents 
that the decree of the 21st of June, 1904, is conclusive ‘of 
their claim to this property. 


Their ‘Lordships can dispose very shortly of the appel- 
lant’s claim to the second property in suit__the Grove No. $26. 
On the death of the widow the appellant wrongfully took 
possession of it and he now contends that the property within 
the meaning of the Tenancy Act is “ land held for agricultural 
purposes ” and that the period of limitation for a suit to 
recover it is, under.S. 79 of that Act,.six months only. With 
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the High Court their Lordships are of opinion that it is im- 


possible to hold that that section has any application whatever 
to such property as the Grove in fact is. 
:«, [p their Lordships’ opinion the appeal entirely fails -and 
they will humbly advise His Majesty that it be dismissed and 
with costs. ° i ? 
Solicitors for appellant T. L. Wilson and Co. 


Solicitors for respondents Chapman, Walker -and 
‘Shephard. ` 
A. de M. Appeal dismissed.. 


. ® 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE RAMESAM AND MR. JUSTICE 
. JACKSON. . 
‘-Ramaswami alias Palunna Nathan, minor, 


by guardian 2 and 3 and others.. Appellants* (Defdts.} 


‘Ve 
~M. P.. M. Muthayya Chetti (Receiver in 
O. S. No. 46 of 1910 on the file 
of the Court of the Temporary Sub- 
ordinate Judge of Ramnad at . 
Madura) Respondent (Plaintif ). 


Partnership—Suit by partner to recover money due in respect of partner- 
.ship—Limitation—Sutt for accounts barred—Suit on fudgment—Maintainability. 

A claim by a partner to recover a sum of money from the other partners 
in respect of a transaction of the partnership must form part of the enquiry 
in the action for winding up the partnership and no suit will lie therefor after 
`a suit for an account is barred by limitation: Gopala Chetty v. Vijayaraghava- 
`chariar, I LR 45 M 378 (P. C.) referred to. 


No action lies in India om an executable judgment and the remedy of the 
~judgment-creditor is by execution. But where a- judgment creates a new obliga- 
‘tion without providing. for execution, a suit on the- judgment is maintainable. 

Mancharam Kalliandas v. Bakshe Saheb, 6 B H C R 231; Annoda Prasad 
Banerjee v. Nobo Kissore Roy, 9 C W N 952 relied on. ` Periaswami 
Mudaliar v. Seetharama Chettiar, (1903) I L R 27 M 243 ; Merwanji Nowroji 
yv Ashabai, (1915) I LR 8 Bom ı ; Kali Charan Nath y. Sukhoda Sundari Debi. 
-20-C W N 58 ; Ramanand v. Jai Ram, (1920) I L R 43 A 170 distinguished. | 
Appeal against the decree of the’Court of the Subordinate 
“Judge of Rafhnad at Madura in ©. S. No. 13 of 1920. 


A: Krishnaswami Aiyar and M. Patanjali Sastri for appel- 
ants. 


K. Bhashyam Aiyangar for respondent.. 
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aac The Judgment.of the Court was delivered by 

Muthayya , RAMESAM,. J.(:__The facts of this appeal may be briefly 
ee stated :— 

manera eT: The plaintiff, the 1st defendant's father and two- others 


carried on a partnership business at Zanzibar. O. S. No. 143 
“of 1909 was filed in the Subordinate Court of Madura. East 
for its dissolution. In that suit, the present plaintiff was the 
sth plaintif, and the father of the present 1st defendant was 
the 1st defendant. A preliminary decree was passed on 
27h Ocbber, 1909, and a Commissioner was appointed. The 
Temporary Subordinate Court of Ramnad, to whose file the 
suit was then. transferred, confitmed the report of the Com- 
missioner. Paragraph 6 of thé order confirming the report 
“runsas follows-:—‘‘ It is therefore ordered that the 1st de- 
fendant do forthwith pay into Court the sum of Rs.:2,61 1-6-3 
„being the amount found due to the partnership by him, that, 
in-default’’of-such payment, the sth. plaintiff is appointed 
Receiver to realise and collect the said amount with power to 
bring and defend suits in his own name, etc. (see Ex. D).” The 
final decree (Ex. E) of the Subordinate Court was passed 
dn 14th October, 1911. It says, “that out of the amount 
collected by the sth plaintiff as‘Receiver in realising the only 
item.of assets of , Rs. 2,611-6-3 due from the 1st defendant, 
he (the sth plaintiff) do take, etc.” There was an appeal 
to the District Court and the High Court and the Subordinate 
Court’s decree was finally confirmed by-the High Court on 
sth February, 1917. Meanwhile there was an attempt to 
execute the decree of the Subordinate Court in E. P. No. 309 
of 1914. The Subordinate Court of Ramnad held that the 
decree was unexecutable and that it contemplated that the 5ta 
plaintiff as Receiver should sue the 1st defendant to recover 
the -amounts: (Ex. G, dated 26th October, 1914). There 
was-no appeal against this order and the order is now binding 
on all the parties. The result is that the decree must be con- 
strued, in the light'of that order, to be a decree declaring or 
creating rights which are unenforceable in execution and can 
be enforced only by suit. 
The present suit is presented on 4th February, 1920, for 
recovering, the said amount, The plaintif obtained a decree 
and defendant appeals. 


He contends that the suit is not maintainable and is barred 
by, limitation.. It is true, as he points out, that a claim to 
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recover a‘sum of money due from one. of. the- partners- must 
form part of the inquiry in the action for winding up the part- 
nership and no suit will lie after 4 suit for an account is barred 
by. limitation. Gopala Chetty v. Vijayaraghavachariar (1). 
But thé respondent contends that the judgment (as construed. 
by the orden of 26th October, 1914, Ex.. G) creates freshe 
rights in the place of the older rights-and this suit is an action 
on the judgment. This is obvious, and, provided ‘there. is 
no obstacle.in India'to a suit on e judgment,. when there is. no 
éther: remedy. to O the right, the contention eught to 
prevail. 


t. At Common Law, ‘actions on judgment lie’ whether the 
remedy by executibn is available or not. ‘[See Williams v. 
Jones (2) ; Hutchison v. Gillespie (3) ; Marbilla' Iron Ore 
Co. v. Alen (4) ; and Black on Judgments, Vol. IH, S: 958}: 
This i is admitted by the appellant. In India it is settled that, 
no action lies on an executable judgment, thé ‘only remedy ‘bet 
inf execution, the principle being embodied in $.-47, Civil: Pro. 
cedure Code. (S. 244 of the Code of 1882). An exception 
was,at one time recognised by. which suits were permitted. to be 
brought in the High Court on judgments of a Court of Smail 
Causes in order to obtain execution against immoveable pro- 
perty Bhavanishankar Shevakram v. ‘Purusadri Kalidas ( 5). On 
the ground that ‘ where.an action on the judgment will give.a 
higher or better remedy, the case is different ’ [see M ancharam 
Kalliandas v. Bakshe Saheb (6)]. The exception is now obse- 
lete. .(S. 94 of Act XV of 1882)., But Couch, C, J. also says 
in the case last cited “ There are.cases in which an action may 
be the only mode of enforcing a judgment or decree.” The 
present case is such acase. In Mahommed Ghouse Cooroo- 
shee v) Mustan Ally (7), Scotland C: Ji, and Bittleston, J. 
recognised that such a suit would lie proceeded’ to’ discuss the 
question of limitation. The further remarks‘in Bhavani: 
shankar Shevakram v. Puriusadri Kalidas (5) were interided tu 
apply only to executable judgments: The decision’ in: Mar- 
wanji Nowroji v. Ashabai (8) is also based on the-policy of 
the Civil Procedure Code and applies only to judgments capa- 
ble of- exeeution. So also are the remarks in Pertaswam: 


(1922) IL Ras M 378 :43 ML J 305 (P C). 


I. 
2. 13M & W 628 at 633. 3. 11 Exch. 798. 

4. 47 L J (C. PJ 6or. 5. (1882) I L R 6 Bom. 292 at 297. 
6. (1869) 6BH R 231. 7. (1869) ‘4 Mad. Jurist 127. 
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Midalar v. Seetharama Chettiar (9) “ As against the judg- 
ment-debtor himself or against his legal representatives it has 
long been held that under the Indian Processual Law, the reme- 
dy is only by way of execution of the decree and that no suit 
could be brought upon the judgment.” The decision in 
Annoda Prasad Banerjee vy, Nobo Kissore Roy (#0) shows a 
suit is maintainable on a judgment where no mode of execution 
( other than proceedings in contempt) ‘is available. Sale, J. 
says that that was the praetice of the Court, referring to 
Attermony Dossee v. Hurry Doss Dutt (11). The case in Kali 
Charan Nath v. Sukhoda Sundari Debi (12) those cited in it 
[Prosutno Chunder Bhuttacharjae v. Kristo Chytunno Pal(13) 
and rf shi'Bhusan Dasi v. Pelaram Mandal(14) ] are not strict: 
ly. relevant às they are’ cases where execution against the judg- 
ment-debtor on record was useless and it was sought to obtaip 
on'a judgment against another person for substantially. the 
same relief. The remarks in Ramanand v. Jai Ram (15) 
apply only where there is another mode of enforcing the 


judgment. 


"a In our opinion, there is nothing in all the Indian authori- 
ties cited before us against the maintainability of the suit. Such 
a case*can, occur only very rarely. Ordinarily the Indian 
Courts pass judgments which are to be enforced in execution 
and even when they create new relation involving fresh rights 
and. obligations, they provide for working out the rights in exe- 
cution. Rarely do they create a new obligation without pro- 
viding for its execution and indicating a suit as the only method 
of-enforcing it. But when they do, as in the case, the suit is 


maintainable. 


We' accordingly hold that the suit is maintainable. If 
so, the only period of limitation that is applicable to it is 
Art:-122. There was no old cause of action‘on which such a 
suit would‘be maintained nor does it subsist if it ever existed. 
The judgménts created a new obligation in lieu of the old. The 
suit is therefore within time 


The appeal ‘fails and is dismissed with costs. 





A. V. V. Appeal dismissed. 
9. (1903) I L R 27 M 243 at 249 : 14 M L J 84 
18 (1905) 9 C W'N 952. rr. (1881) TIL R77 C 74, 
12} (1915) 20 CW N 88. 3. (1878)"I LL R4C qz 


14. (1913) 18 C L J 362. 15. (1920) I L R 43 A x70. 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SRINIVASA AIYANGAR. 
Ramalinga Adaviar and another A ppellants* (Plaintiffs) 


v. 
Meenakshisyndaram Pillai and others Respondents 
i (Defendants.) 


Contract Act, S. 74—Penalty—Chit Fund—Subscriptions payable monthly— 
Provision for payment of whole of the arrears in case of defauli in payment of 
instalment. e 


Plaintiff was the stake-holder of a chit fund and the defendants were .the 
‘holders of one chit. The chit holdgrs were 10 in number and each chit was 
of Rs 400 per year. ‘The defendants bid for the first chit and became entitled 
thereto as they offered to pay the highest amount of premium. ‘The total 
amount pooled being Rs 4,000 the defendants agreed to a deduction of Rs 1,500 as 
premium and out of the balance of Ra 2,500 deducting a sum of Rs 400 payable 
for that chit and a further sum of Rs roo retained by stake-holder as advance 
‘towards the second chit payable by the defendants, the actual amount received 
-by the defendant was Rs 2,000. The defendants executed a bond for Rs 3,500 
in favour of the plaintiff containing the following among other provisions = 

“Out of this sum of Rs. 3,500 we shall pay you Re 300 for the secand chit 
which is due on rsth December, 1918. From the third chit forward we shall 
pay you on 30th Karthigai of each year at the rate of- Rs 400 per instalmefit. 
If we fail to pay in this way we shall pay the amount due for the instalmenc 
for which we have failed to pay within six months, together with interest thereon 
at the rate of 2 per cent. per mensem from the date*of default. If we fail 
to pay even in this way, we shall pay you on demand the whole of the remaining 
amount together with interest thereon at the aforesaid rate in a lump’ sum 
without reference to future instalments. ” 


Held, that the provision with regard to the whole of the unpaid balance 
becoming due on default being made for six months after the date fixed for 
payment of any instalment, was penal and could be relieved against. 


Where on a proper construction of the contract between the parties the 
debt itself arises or becomes due and payable by the debtors on the respective 
dates fixed for the instalments, the stipulation that on default being made in the 
payment of any instalment, the whole -of the balance should become due and 
payable, would be in the nature of a penalty. If the real agreement between 
the parties was to the effect that the whole amount was on the date of the bond 
a’ debt due, but the creditor for the convenience of the debtor allowed it to be 
paid by instalments ‘intimating that if default should be made in the payment 
of any instalment he would withdraw the concession, then the stipulation as 
to the whole amount of the balance becoming payable would not be penal. 


John Wallingford v. The Directors of the Mutual Society, 5 A C 685; 
Periaswami Thalavar v. Subramantia Asari, (1904) 14 M L J 136, Muthukrishna 
Atyar v. Sankaralingam Pillai, (1912) I L R 36 M 22g (F B) and Vydianatha 
Atyar v. Govinda Odayar, (1921) 42 M LJ 551 referred to. 
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Second Appeal against the decree of the District Court of 
Tinrtevelly in A. S. No. 411 of 1919 preferred against the de- 
cree of the Court of the Subordinate Judge of Tinnevelly in 
O. 5. No. 20 of 1919. 


A. Krishnaswami Aiyar for plaintiffs. 
T. M. Ramaswami Atyar for respondents. 
The Court delivered the following 


JuaGMENT The short and simple question in this 
Second Appeal is whether on a proper construction of the terms 
of the document, Ex. A., the provision is penal for the pay- 
ment of the whole of the balance remaining due in default 
should be made in the payment of any instalment for a period 
of six months after the date fixed for payment. The plain- 
tiffs are the stake-holders of a chit fund and the defendants for 


‘the purpose of this appeal may be referred to conveniently as 


holders of one chit. The document was executed by the defend- 
ants in relation to the first chit to which they became entitled 
as the bidders that offered to pay the highest amount of pre- 
mium. The chit holders were 10 in number and each chit 
was of Rs. 400 per year. The total amount pooled being 
Rs. 4,000 the defendants at the auction agreed to a deduction 
of Rs. 1,500 as premium, and out of the balance of Rs. 2,500 
deducting the sum of Rs. 400 payable by them for that chit and 
a further sum of Rs. 100 which was retained by the stake-hold- 


ers as advance towards the second chit payable by the defend- 


ants, the actual amount received by the defendants was only 
Rs. 2,000. But as the sum of Rs. 400 had in any case to be 
paid.by the defendants for the first chit I must take it that the 
actual amount received by the defendants was Rs. 2,400. 
‘Receiving that amount they executed the bond in favour of the 
plaintiffs for Rs. 3,500. The bond provides as follows :— 
“ The amount which you have paid and which we have received 
from you as per particulars for consideration described below 
is Rs. 3,500. Out of this sum of Rs. 3,500 we shall pay you 
Rs. 300 for the second chit which is due on 30th Karthigai, 
1094 (Andu 15th December, 1918). From, the third chit 
forward we shall bring and be paying you on the 3oth Karthi- 
gai of each year at the rate of Rs. 400 per instalment and 
make an endorsement of payment upon this. If we fail to pay 
in this way, we shall pay the amount due for the instalment for 
which we have failed to pay within six months together with 
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interest thereon at the rate of 2 per cent. per mensem from the 
date of default. If we fail to pay even in this way, we ghall 
pay you on demand the whole of the remaining amount toge- 
ther with interest thereon at the aforesaid rate in a lump sum 
without reference to future instalments.” For some reason 
best known, ¢ dare say to the learned vakil for the appellant, 
perhaps having regard to the terms of Explanation 1 to S. 74 
of the Indian Contract Act, he did not argue that the provision 
with regard to the payment of interest at the rate of 2 per cent. 
per mensem or 24 per cent. per annum on the amouht of the 
instalment omitted to be paid on the due date would not he 
penal. He contended himself with arguing only that the pro- 
vision with regard to the whole of the unpaid balance becoming 
due on default being made for six months after the date fixed 
for payment of any instalment was not penal. In support of 
his contention Mr. A. Krishnaswami Aiyar referred to the case 
of John Wallingford v. The Directors of Mutual Soctety(1). 
Though the facts of this case are somewhat complicated yet 
there is no doubt that the case has been always cited and agcept- 
ed only as an authority for the position set out in illustration (f) 
to S. 74 of the Indian Contract Act. The learned Lords dealt 
with the case on the footing that the amounts securedeby the 
bond were debita in praesenti although soluenda in futuro and 
the Lord Chancellor at page 696 goes on to say “and being 
such, it is consistent both with principle and with authority to 
hold, that if the party who ought to have paid them, or any 
of them, at the proper time failed to do so, the default was his 
own, and the time might lawfully be accelerated for the other 
payments which were originally deferred.” Again at p. 705 
Lord: Blackburn from whose judgment the learned Vakil for 
the appellant cited passages on which he relied strongly, ob- 
serves as follows :_‘‘ The agreement between the parties was, 
and it is obvious that what they meant to agree was, that 
£6,000 and the £5,000 odd in addition as the premium shall 
be a debitum in praesenti payable by instalments if the instal- 
ments are punctually paid, but if there be a default in paying 
them, then all is to be paid at once. That being the contract 
between the parties that is not the case of a penal sum. It 
is not necessary for the House probably to decide that question, 
but if it were necessary to decide it, I should say that it 
was not a penalty but an actual sum, like the case of a promis- 
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Ramalinga Sory note payable by instalments, the whole to become due it 


Adaviar - j i Rn 
o. one of the instalments is not punctually paid.” The principic 
eee of the distinction would thus be seen to be very thin. If on 


Pillai. a proper consideration and construction of the contract I should 
come to the conclusion that the real agreement between the 
parties was to the effect that the whole amount was on the 
date of the bond a debt due but the creditor for the con- 
venience of the debtor allowed it to be paid by instalments 
intimating that if default should be made in the payment of 
any instalment he would withdraw the concession, then the 
Stipulation as to the whole amount of the balance becoming 
payable would not be penal. Bat if, on the other hand, ona 
proper consideration and construction of the contract between 
the parties I should come to the conclusion that the debt itself 
is an instalment debt so to call it, that is to say, that the 
debt itself arises or becomes due and payable by the debtors on 
fhe respective dates fixed for the instalments, the stipulation 
that on default being made in the payment of any instalment 
the whole of the balance should become due and payable would 
be in the nature of a penalty. At first sight, no doubt it might 
saem that there is really no distinction at all between the two 
and that the difference consists merely in the way of putting it. 
But it seems to me that legally speaking the distinction is real. 
The whole principle of the law of penalty is this, as I under- 
stand it. The parties who enter into a contract no doubt ex- 
pect that the contract would be carried out-; but they also con- 
template the possibility of the contract not being carried out 
and provide for such a case. [f in making provision for breach 
of contract the promisee stipulates from the promisor on the 
breach only for such compensation as the Court would deem 
reasonable in the circumstances, then there is no penalty and 
the stipulation is not penal. But if, on the other hand, the 
Court would on a proper consideration come to the conclusion 
that the stipulation was put in not by way of reasonable com- 
pensation to the promisee but in order that by reason:of its 
burdensome or oppressive character it may operate in terrorum 
over the promisor so as to drive him to fulfil the contract, then 
the stipulation is one by way of penalty. Applying these prin- 
ciples, it is obvious that if the debt itself should arise on a date 
fixed, the stipulation that on default of payment, there and then 
the whole of the balance should become due and payable 


would not by any means be reasonable compensation for default 
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in paying the instalment that has fallen due and payable only Ramalinga 
then but be really a stipulation by way of penalty. Several 7. 
cases have been cited as to the question what constitutes a penal- Meenakshi- 
ty. The case of Salem Town Bank, Ltd. v. Venkatachar (2) -Pillat, 
as well as the case of Sukkulal Sowcar v. A.V Tirumal Rao 
Sahib (3) preceeded upon the construction of the particular ° 
documents the Court had to consider. The case of Periaswami 
Thalavar v. Subramania Asari (4) contains no discussion of 
any principle and was decided before the Full Bench decision in 
Muthukrishna Aiyar v. Sankaralingam Pillai (5). eAs re- 
gards the case of V ydianatha Aiyar v. Govinda Odayar (6) I 
am unable to appreciate the reasoning of the learned Judge in 
some parts of the judgment. But for the purposes of the pre- 
sent ‘case it is only necessary to observe that the judgment in 
that case proceeded on a construction of the document and con- 
tract before the Court and it seems to me that it was possible | 
and perhaps proper having regard to the terms of the document 
in question in that case to hold that the liability was as observed 
in the case of Wallingford v. The Directors of the Mutual 
Society (1) debitum in praesenti. It is somewhat inexplicable 
how in the whole of the judgment in the case of V ydianathd 
Aiyar v. Govinda Odayar (6) there should have been no gefer- 
ence whatever to the Full Bench decisionin Muthukrishna 
Atyar v. Sankaralingam Pillai (5). After all, the question 
whether any particular stipulation is only by way of compensa- 
tion or by way of penalty should depend upon the construction 
of the particular document or contract and on the circumstances 
of each case. I now turn therefore to the document before me, 
Ex. A. The question whether the parties to the contract treat- 
ed the amounts for which the bond is given as debita in prae- 
senti although solvenda in futuro is a question of intention to be 
gathered from the document itself. I do not find in the docu- 
ment any such intention. There is no clause in it by or under 
which the obligor binds himself to pay the whole amount, name- 
ly Rs. 3,500. The obligation undertaken is in terms to pay 
each instalment as it becomes due Rs. 300 on the 3oth Karthi- 
gai, 1094 (Andu 15th December, 1918) and Rs. 400 on the 
30th Karthigaief each succeeding year. This aspect clearly 
distinguishes the present case from such cases as Wallingford 
1. (1880) 5 AC 685. 2. (1910) ¢ I C 197. 
3. (1918) 51 I C 295. 4- (1903) 14 ML J 136. 
5. (1912) IL R 36M 229 24M L J 135 (F B). 
6. (1921) 42 M L J 551. 
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Ramalinga =. The Directors of Mutual Society (1), Periaswami Thalavar 


lar 
at = v. §ubramania Asari (4), Muthukrishna Aiyar v. Sankara- 
pres lingam Pillai (5) and Vydianatha Atyar v. Govinda 


Pillai. Odayar (6). Therefore the primary obligation under 
the contract is to pay each instalment as it accrues due. One 
“of the provisions for tke breach of that prim&ry contract is 
that if for a period of six months after any particular instal- 
ment becomes due and payable default should be continued to 
be made, then the * whole of the balance shouid 
ebecome*due and payable. ‘The question is whether this stipu- 
lation is or is not by way of penalty. If the requirement that 
the whole of the balance should be paid up at once can be re- 
garded as reasonable compensation for the breach, the stipula- 
tion cannot be deemed to be one by way of penalty. But if, on 
the other hand, the burden of the stipulation 1s of such a cha- 
,racter that it cannot possibly be regarded as merely intended 
for compensation to the promisee for breach of contract but has 
only to be regarded as a stipulation by the terror of which the 
promisor should feel pressed and compelled to perform the 
original contract itself, then the stipulation is one by way of 
penalty. A comparison and consideration of the two illus- 
trations (f) and (g) to S. 74 of the Indian Contract Act would, 
it seems to me, yield to us the real principle to be applied in 
such case. At first sight, it may seem that there is no reason 
why if the stipulation for the payment of the entire balance 
on default in the payment of one instalment in illustration (f) 
is not one by way of penalty it should be so in illustration (g). 
The difference is this. On the facts given in illustration (g) 
the promisor has given to the promisee in the form of a pro- 
mise to. pay an enhanced amount as consideration for the pro- 
misor retaining the instalments not yet fallen due or in other 
words for the use of the moneys representing such instalments 
for the periods covered by the instalments. ‘The stipulation 
in such a case for the whole amount of the balance becoming 
due and payable would involve for the promisor not only the 
liability to pay up the whole of the balance but the loss of the 
consideration he has already paid for the use of the moneys re- 
presenting each instalment for the respective périods of the in- 
stalments. The principle underlying illustration (f) is that 
the whole of the debt being payable immediately the creditor 








1. (1880) 5 AC 685. 4. (1903) 14 M L J 136. 
5. (1912) ILR 36M 229 :24M L J 135 (F B). 6. (1941) 42 ML J 551. 
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agrees with the debtor to allow him to pay the amount by instal 
ments so long as he pays them regularly. But the pringple 
underlying illustration (g) is that the debtor by paying consi- 
deration gets the right to retain and use the amount of each in- 
stalment until the date of its becoming due and payable. If 


therefore in stich a case the debtor qmmits a breach and fails ° 


to pay one instalment no doubt he becomes liable to pay to the 
creditor damages for such breach, but to be called upon to pay 
the whole of the balance in spite of the fact that he has given 
consideration for withholding the amounts of the other instal- 
ments till their respective due dates would undoubtedly be in 
the nature of a penalty. Ag some effect has to be given to 
illustration (g) I do not see my way to base it on any other 
principle. Now with regard to the question whether the facts 
of the present case bring it within illustration (f) or illustra- 
tion (g) the question be viewed in two ways. Is it a case m 
which the creditor being entitled to the whole amount allows’ 
the debtor to pay it by instalments on condition that if defauit 
should be made in the payment of one instalment the whole 
should become due ; or 1s it a case in which there is no present 
debt but the debt arises for the amounts of the instalments only 
on the respective dates fixed therefor. I have already held 
that on a proper construction of Ex. A that there 1s no present 
debt created for the whole amount and that the parties agreed 
that it is only on the due dates the amounts of the instalments 
should become due and payable. Another way of looking at 
it would be by seeing whether any consideration moved from 
the promisor to the promisee for the promisor retaining the 
amount of each instalment till the date fixed for the payment 
thereof. Whether the transaction is looked at as a promise 
by the promisor in consideration of the receipt of Rs. 2,400 tc 
pay a sum of Rs. 3,500 by instalments or as a promise to pay 
the sum of Rs. 3,500 by instalments the creditor deducting 
therefrom there and then immediately the amount stipulated 
by way of interest for the use of the money during the periods 
of the instalments it seems to me that the principle of illustra- 
tion (g) would apply. The essence of the transaction is that 
the actual consfderation which reaches the hands of the debtor 
is less (and in this case considerably less) than the total amount 
which he binds himself to pay by way of instalments and that 
therefore the present case is on principle indistinguishable from 


illustration (g) to S. 74. 
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I have. therefore come to the conclusion that the Lower 
Appellate Court was right in treating the stipulation for pay- 
ment of the whole of the balance as penal. As already stated 
the learned vakil for the appellant has not argued that the 
stipulation as to payment of interest at 24 per cent. per annum 


° is not penal, nor was these any contention advatced on behalf 


of the appellant that if the stipulation should be-held to be 
penal the basis on which the Lower Appellate Court has award- 
ed compensation to the plairfuff for breach is not reasonable or 


eagund. °? 
i In the result therefore the Second Appeal fails and should 
be dismissed with costs. ° o, 
‘A: V. V. Appeal dismissed. 


-e ow ~er 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice Devaposs AND MR. JUSTICE 


” JACKSON. 


Peri Ramasami and others. Appellants* in both the Ap- 
.peals (Defendants 1, 2, 4 to 9) 


v. 
Chandra Kottayya Respondent in both (Plaintiff) 


Mortgage—Joint mortgagees—Subsequent undertaking to pay amount to one 
morigagee—If a valid discharge—Rulings of High Court—How far binding on 
subordinate Courts—Ffaud—Case not set out tn pleadings—New case if allow- 
able in appeal—Limitation Act, S. 19—W hat amounts to acknowledgment. 

An undertaking given by a mortgagor subsequent to the date of the mortgage 
to pay the amount due to one of two co-mortgigees at a future date is not equi- 
valent to a discharge of the mortgage. To amount to a valid discharge there must 
either be payment to one of the joint mortgagees or the other mortgagee must 
consent to the mortgage being superseded by the subsequent undertaking. 

Barber Maran v. Ramana Goundan, (1897) I LR 20 M 461 ; Annapur- 
namma v. Akkayya, (1913) I L R 36 Mad 544 (F B) ; and Shrinivasdas Ravrt 
v: Melrerbai, (1916) I L R 41 Bom 300 at 308 (P C) referred to. 

Under S. 19, Limitation Act, it is not necessary that there should be a 
promise to pay the amount due to constitute an acknowledgment. All that is 
Necessary is an acknowledgment of the liability before the claim is barred. 

A Court subordinate to a High Court is bound to follow the rulings of 
that High Court on any particular question and is not entitled to rely upon 
the decisions of other High Courts which take a different view of the law. 

An Appellate Court cannot set up for the first time a case of fraud which 
has not been referred to in the pleadings. è 


Second Appeals against the decrees of the Court of the 
Subordinate Judge of Masulipatam in A. S. Nos. 25 and 26 of 
1921 against the decrees of the Court of District Munsif of 


Avanigadda in O. S. Nos. 428 and 429 of 1918 respectively. 


*S A Nos 29 and 30 of 1922, 27th August, 1924. 
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N. Rama Rao for appellants. 

C. V Anantakrishna Aiyar for respondent. 

The Court delivered the following e 
JUDGMENTS :__Devadoss, J. :__These appeals arise out of 


two suits brought by the plaintiff on mortgage bonds dated 4th . 


November, 1897 and 28th January, #902. The District Munsif 
dismissed the plaintiff's suits. On appeal the Subordinate 
Judge passed decrees in favour of the plaintiff. Ex. A, dated 
4th November, 1897, was executéd by the defendants 1 and 2 


and their deceased father and brother in favour of the plain, 


and the 3rd defendant. Ex. A (1) was executed on 28th 
January, 1902 by defendants rand 2 and their deceased father 
in favour of the plaintiff and the 3rd defendant. On 28th 
June, 1906 the defendants 1 and 2 and their father executed 
Fx. 1 in favour of the 3rd defendant undertaking to pay thé 


balance due in respect of Ex. A and Ex. A (1) during a period , 


of 10 years from 15th March, 1906. The first point urged 
for the appellant is that Exs. A and A (1) were discharged by 
payment to the 3rd defendant ; and reliance is placed upon:two 
decisions of this Court reported in Barber Maran v. Ramana 
Goundan (1) and Annapurnamma v. Akkayya (2). The 
Subordinate Judge has declined to follow these rulings on the 
ground that the other High Courts have taken a different view 


Peri 
Ramasami 


v 
(Randra 
Kattayya, 


Devadoss, J 


and that one of the learned Judges of this Court expressed his 459 


disapproval of the Full Bench ruling in Aunapurnamma v. 
Akkayya (2). We must express our strong disapproval of the 
Subordinate Judge’s conduct in declining to follow the decision 
of this Court: A Court subordinate to the High Court is bound 
to follow the ruling of the High Court and is not entitled to 
rely upon the decisions of the other High Courts and to decline 
to follow the decision of this Court. The decision in Anna- 
purnamma v. Akkayya (2) is a Full Bench ruling and even, if 
it was not, it was not the function of the Subordinate Court tg, 


criticise the ruling. Coutts-Trotter, J., who expressed the. 


opinion that the decision in Annapurnamma v. Akkayya (2) 
was opposed to the current of authorities in England, did never- 
theless follow the ruling in Annapurnamma v. Akkayya: (2). 
The Subordinatt Judge found that there was a gross fraud.on 
the part of the defendants 1, 2 and 3 and therefore the payment 
to'the 3rd defendant did not bind the plaintiff. The plain- 
tiff did not set up a case of fraud in the pleadings and no evi- 
r. (1897) I L R20 M 461:7M LJ 269. 
2. (1913) [LR 36M 544:21 ML J 333. 
R__106 
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Rae dence was adduced as regards fraud in the first Court, and the 
w Sub®rdinate Judge was not justified in setting up a case of fraud 
andra 


Kottayya, Wen such a case was not set up by the parties either in the 
TA pleadings or in the evidence before the first Court. No issue was 
etaken as regards the question of fraud and no opportunity was 
given to the defendants tg show that there was no fraud. On 
the other hand, it is quite clear from Ex. 1 that defendants 1 
and 2 and their father did acknowledge their liability not only 
to the 3rd defendant but also to the plaintiff and therefore at 
“mat time there could not have been any intention to defraud 
the plaintif. The 3rd defendant and the plaintiff are the 
adoptive mother and adopted son and the evidence is that 
they lived together for 20 years till 4 or 5 years ago and 
Ex. 1 was executed in 1906 evidently at the time when the 
3rd defendant and the plaintiff were living together and there 
eis no suggestion that at that time there was any intention on 
the part of the 3rd defendant or of defendants 1 and 2 to 
defraud the plaintiff. The Subordinate Judge has therefore 
erred not only in setting up a new case of fraud not set up in 
the pleadings but also in coming to the conclusion that there 
was gross fraud when there was no evidence to support the 
findirtg. In his anxiety to get round the decisions in Barber 
Maran v. Ramana Goundan (1) and Annapurnamma v. 
Akkayya (2) he has set up a case of fraud. 

It is next urged by the appellants that the suit is barred 
by limitation. Mr. Rama Rao who appears for the appel- 
Jants contends.that Ex. 1 does not contain an acknowledgment 
of the liability of defendants 1 and 2 under Exs. A and A (1). 
From a reading of the document it is quite clear that the execu- 
tants of the document did acknowledge the liability not only tc 
the 3rd defendant but also to the plaintiff under the two 4ocu- 
ments. It is not necessary that there should be a promise to 
pay the amount due. All that is necessary under S. 19 of the 
Limitation Act is there should be an acknowledgment of the 
present liability before the claim is barred by limitation. There 
is no substance in this contention and we disallow it. 

The judgment of the lower appellate Court can be sup- 
ported on other grounds than that of fraud. °Ex. 1 is a mort- 
gage deed executed by defendants 1 and 2 and their father 
undertaking to pay the balance of the amounts due under 
Exs. A and A (1). This document was afterwards sued on 

1. (1897) IL R20M 461 :7ML J 269. 
2, (1913) TLR 36 M 544:21 ML J 333 (F B). 


Devadossg, J, 
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and money was realised. Ex. 1 cannot be taken to be a dig- 
charge of Exs. A and A (1). In Barber Maran v. Ramana 
Goundan (1) it was held that a payment made to one of tyo 
joint mortgagees was a valid discharge of the mortgage liability 
If money had been paid to the 3rd defendant certainly that 


would have béen a valid discharge of the liability under Exs. A ° 


and A (1). Buta mere undertaking to pay the amount at 
some future date is not equivalent to payment. It is quite 
clear from the decisions in Barber Maran v. Ramana 


Goundan (1) and Annapurnamma v. Akkayya (2) that ae 


only payment made to one of the joint promisees that coulc 
give a discharge to the prorfiisors, but where the promisor 
undertakes to pay the amount at some future date it is not 
equivalent to a discharge. Supposing in this case the defend- 
ants 1 and 2 had given a promissory note to 3rd defendant 
for the amounts due under Exs. A and A (1) and if she had, 
negotiated it to a third person and the third person realised 
the amount some time after, could it be said that the 3rd de- 
fendant has paid the amount due under Exs. A and A (1) ? 
It is open to the parties to a contract to supersede that contract 
by another contract. But in order to do so, all the nart:o& 
to the first contract must be parties to the second cogtract. 
Ex. 1 cannot be considered as a supercessign of the contracts 
evidenced by Exs. A and A (1). Itis only an undertaking 
by the promisors to pay the amount to one of the promusees. 
We hold that in order to bring the case within the rulings in 
Barber Maran v. Ramana Goundan (1) and Annapurnamma 
v. Akkayya (2) there ought to be a payment of the amount 
due to one of the joint promisees in order to effect a discharge 
of the liability to the joint promisees. Taking this view we 
hold that Ex. 1 was not a discharge of Exs. A and A (1) and 
the liability under the two mortgages remained on the date of 
Ex. 1, and the plaintiff is therefore entitled to bring a suit for 
his share of the mortgage amounts. In the view we have 
taken, it is unnecessary to consider whether the decision in 
Annapurnamma v. Akkayya (2) is good law or not. It was 
contended on behalf of the respondent that the decision of the 
Privy Council ¢n Shrinivasdas Bavri v. Meherbai (3) has con- 
siderably shaken the authority of the decision in Annapur- 
namma v. Akkayya (2). It is unnecessary for us to express 
1. (1897) IL R20oM 461 :7 MLJ 269. 
2. (1913) [LR 36M 544:21 ML J 333 (FB). 
3. (1916) I LR 41 B 300 at 308 (P C), 
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‘any opinion on this point. 
e In the result the Second Appeals fail and are dismissed 
with costs. 


Jackson, J. -_I agree and will only add.that in any case 


e I should feel bound by the Full Bench ruling in 4nnapurnamma 


v. Akkayya (2). In Shrinivasdas Bavri v. Meherbai (3) 
it is held that a release deed purporting to be by one of two 
mortgagees both in his own right, and also as heir and legal 
representative of the other mortgagee deceased can only be 


= idence as against the parties to the deed. The respondent 


did not thereupon proceed to argue that the discharge by one 
mortgagee alone would be in itself valid, so the point estab- 
lished in Annapurnamma v. Akkayya (2) was never raised 


in Shrinivasdas Bavri v. Meherbai (3). Ea 
T. S. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE VENKATASUBBA RAO AND MR. 
JusTICE JACKSON. 


K. M. P. R. N. M. Firm Plaintiffs* (Petitioners) 
v. 

M. Somasundaram Chetti and Co. Defendants ( Respon- 
7 dents). 


Deed—Construction—Bill of sale—Thavanai—Meaning of—Credit period— 
W ords—Interpretation—Technical meaning—Evidence of—Evidence Act Ss. 92 
(5) and 98—Limitation for suit for money due—Limitation Act Art. 53. 


A vendor sent to his vendee a bill for some piece-goods purchased and at 
the top of the bill appeared the words “ Debit interest at 3|4 per cent. per mensem 
after 60 days thavanai.” In a suit for the money due, the plea of limitation 
was set. up and the question arose whether it was a credit sale or a cash tran- 
saction. Held, the word thavana: meant credit period and the suit was governed 
by Art. 53 of the Limitation Act. 

Per Venkatusubba Rao, J.—The word thavanai has acquired various mean- 
ings in various lines of business. Under S. 98, Evidence Act, evidence can be 
given to show the meaning it bears in the particular mercantile transaction in 
which it was used. In such cases the duty of the Judge is to inform his mind 
not only by reference to dictionaries of good reputation but also by evidence 
of the meaning ordinarily given to it amongst those who use it. Rayner v. 
Rayner, (1904) 1 Ch. 176 ; Holt and Co. v. Collyer, 16 Ch. D. 718 referred to. 
Even if the meaning of the word is a fixed period, oral evidence can be giver 
under proviso 5 to S. 92, Evidente Act, that by the usage of a particular trade. 
an incident not expressly mentioned in a contract is a term of that contract. 


‘R. C. No. ro of 1924. 11th September, 1924. 
2. (1913) I L R 36 M 544:21 ML J 333 (F. B.) 
3. (1916) I L R 41 B 300 at 308 (P. CG), 
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Per Jackson, J. :—Thavanai is a colourless expression meaning only “period.” 
Any particular sense in which the word may have been used must beg proved 
aliunde. 

Case stated under S. 69 of the Presidency Small Cause 
Courts Act of 1882 by the Registrar, Court of Small Causes, 
° ° . . » © 
in New Trial Application No. 114 of 1923 preferred against 
the decree in Suit No. 10565 of 1921. 

S. Subramania Atyar for S. Rengaswami Aiyangar for 
the plaintiff-petitioner. : 

K. Bhashyam Aiyangar and T. K. Srintvasathathacherttr 
for respondents. 2 

The Court delivered the following 


JUDGMENTS :_Vienkatasubba Rao, J. :— This is a reier-* 


ence under the Presidency Small Cause Courts Act made on a 
difference of opinion between the learned Chief Judge on the 
one hand and the 2nd and the 3rd Judges on the other. 


The suit is for the balance due for the price of piece- 
goods sold. The plaintiffs are a firm of traders carrying on 
business at Coral Merchant Street, Georgetown, Madras, and 
the defendants are also traders carrying on business in anotHer 
portion of the City, Godown Street. ‘The defendants have 
raised the plea that the suit is barred by limitation. The deci- 
sion of.this issue turns. upon the question whether the sale was 
a credit sale as contended for by the plaintiffs or it was a cash 
transaction as alleged by the defendants. 

The contract is not in writing and the parties have agreed 
that according to the usage of the trade, certain terms are im- 
plied in contracts of this description and that those terms are :—— 


(1) that the price charged is that payable on the 
expiry of 70 days from the date of sale ; 


(2) that after that period the seller is entitled to 
charge interest on the price at 9 per cent. per annum ; 


= (3) that if the purchaser pays the price or any part 
of it within the said 70 days, he is entitled to a discount at 
12 per cent. per annum on the amount actually paid for the 
unexpired postion of the 70 days from the date of payment. 
‘So far there is no dispute. But the plaintiffs contend that 
the price is payable only on the expiry of the period mentioned, 
in other words, that the sale is for credit. The defendants 
urge that the price becomes payable on the date of the sale, in 
other words, that it is a cash transaction. 


K. M.P. 
R. N. M, 
Firm 
e° v, 
Soma- 
sundaram 


Chetti & Co. 


Venkata- 
*ubba Rao, J. 


Sundaram 
Coetti & Co, 


Venkata- 


sabba Rao, J. 
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The learned Chief Judge (Trial Judge) on the evidence 
adduted as well as on his interpretation of Ex. A which is the 
billsent by the plaintiffs to the defendants, came to the conclu- 
sion that the sale was for credit and applied Art. §3 of the 
Limitation Act. The witness examined for the plaintif de- 
poses “The agreement was that the defendant should have a 
credit period. Within that period of thavanai no demand 
could be made.” Likewise, a defence witness also says : “ It 
is intended that no suit can be instituted until the period of 
Measanai°expires. I am not aware of any such suit being 
brought within the thavanai period.” This witness, how- 
ever, prevaricates and tries to gô back upon the statement he 
has made. Whatever this may be, the Trial Judge is entitled 
to find the terms of the contract on the evidence and his finding 
on a question of fact is final. 

e But the Judge bases his decision to some extent also on the 
terms of the bill to which I have made reference. After the 
sale, the sellers sent Ex. A to the purchasers and at the top of 
it the following words appear -—"‘Debit to M. Somasundaram 
Chetty and Company, Godown Street (defendant) interest at 
314 per cent. per mensem after 60 days thavanai.” By common 
consent, 60 days means 70 days, and incidentally I may take 
this opportunity «o observe that it reflects little cre- 
dit on those engaged in piece-goods trade at Madras who 


‘legibly say that when they note down 60 days they always mean 


70 days. This habit has grown through several decades inte 
a vice and the sooner it is given up the better. 


Now, returning to the bill, the learned Judges of the 
Small Cause Court have put to themselves the question: “What 
is the meaning of this word thavanai 2?” ‘The trial Judge has 
held that it means ‘“‘ credit period.” If he is correct, the sale 
is clearly a credit sale and the suit is within time. But the other 
two Judges are of the opinion that the word thavanai means 
“a fixed period or a stipulated space of time.” According to 
them, the period is mentioned in the bill merely for the purpose 
of the calculation of interest. In their view, the object ol 
fixing a period is to provide that interest shall be galculated only 
on the expiry of this stipulated space of time. Their explana- 
tion for the term relating to discount is, that it has the 
effect of inducing the purchaser to promptly pay up the amount. 
I think it'isnecessary to extract the following passage from the 
judgment of the learned Chief Judge :__“ I need hardly say 


® 
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that the particular meaning to be attached to a term of a con- 
tract is one which has to be decided with reference to the facts 
of each case and upon the evidence in this case which [*have 
considered carefully I incline to the view that ethe 
thavanai period in this case was the period of credit given to 
the purchaser.” The learned Judge was certainly entitled to 
find on the evidence that the word thavanait was used by the 
parties to the suit in the sense of a “ credit period.” If it has 
obtained a technical meaning and is used in that sense in a 
particular context, the document must be interpreted in the 
light of that meaning. That the word thavanai has acqut?®ll 
various meanings in variouse lines of business, admits of no 
doubt. Itis sufficient to refer for this purpose to Ponnuswami 


Chetty v. The Vellore Commercial Bank, Lid.(1), Narayanan . 


Chetty v. Suppiah Chetty (2), Muthiah Chettiar v. Ramana- 
than Chettiar (3) and Ramanathan Chetty v. Subramanian 
Chetty (4). Oral evidence maybe given under S. 98 
of the Indian Evidence Act to show the meaning 
of technical, local and provincial expressions. Under 
this section, evidence of the meaning which words bear ih mer- 
cantile transactions can be given. The dictionary meaning,of 
the word thavanai is said to be “ a term or a fixed term ” but 1f 
the word has obtained a technical meaning in a particul&r trade 
or when used in a particular context, the Courts when constru- 
ing that word are bound to take into account that meaning. The 
learned Chief Judge says that on the evidence he finds that the 
word thavanai is equivalent to a credit period, and speaking for 
myself with experience of such transactions extending over two 
decades, I am glad to find that the effect of the evidence as 
stated by the Chief Judge, confirms what I have always believed 
to be, the meaning of this word occurring in this context. 

The 2nd and 3rd Judges were influenced by the observa- 
tions of Mr. Justice Coutts-Trotter as he then was in a suit 
decided on the Original Side of the High Court. He said in 
that judgment “ all that thavanai means so far as I can gather 
from the expert witnesses and from the dictionary that was 
produced is ‘a fixed period or a stipulated space of time’ so 
that the word ‘ credit’ which appeared to me to be almost fata! 
to the defendants’ case is not there at all.” The learned Judge 
was not in that case called on to find what the technical mean- 
ing of the word 'thavanai was and for that purpose no witnesses 
ot (1919) 38 M L J yo. 2 (920) 38 ML J 437. 

3 (1917) 7 L W 330. 4. (1915) 28 ML J 372, 
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were examined. He relied upon the dictionary meaning of-the 
worä'and the testimony of an interpreter of the Court who of 
course gave a meaning to the word which he took from the dic- 
tionary. The case is not an authority in regard to the sense 
in which that word is used in the piece-goods trade as carried 
on in Godown Street. It is clear from the observations of 
all the three Judges that by usage certain terms are implied 
in transactions in piece-goods among Godown Street dealers 
and the learned Second Judge also adds that in Coral Mer- 
chant Steet, business is now done in conformity with the 
odown Street usage. 

In Rayner v. Rayner | (5) Vaughan Williams, L. J. says 
that the meaning of a word is relative to the circumstances and 
occasion and date on which the word is used and that it is the 
duty of the Judge to inform his mind not only by reference to 
dictionaries of good reputation but also by evidence of the 
meaning ordinarily given to it amongst those who use it. In 
Holt and Company v. Collyer (6) Fry, J. observes “that 
before evidence can be given of the secondary meaning of a 
word the Court must be satisfied from the instrument itself 
orefrom the circumstances of the case that the word ought to 
be construed not in its popular or primary signification but 
according to its secondary intention. In that case a person 
who had entered into a covenant not to use a house as a beer- 
house, opened a grocer’s shop there at which he carried on 
the sale of beer to be drunk off the premises, as ancillary to 
his grocer’s business. Evidence to show that the word beer- 
house was understood in the trade in a technical sense was 
rejected. The reason is stated by Fry, J., the lease was an 
ordinary lease by a landlord, who was not shown to be a 
brewer or connected with the brewing trade, to a person who 
was not in any way engaged in the business of selling beer. In 
these circumstances if there be a technical signification to that 
word in the brewing trade there was no reason to suppose 
the parties who were not connected with that trade so used 
it and on that ground the evidence offered was rejected. The 
present case is very different. The word thavanai has been 
used by traders in piece-goods in a document rekating to that 
trade and there can be no doubt that evidence can be given to 
show that the word is used in a particular sense. This again 
is a question of fact and the learned Trial Judge is entitled to 
find the meaning of the word as used in the document. 
~ § (190g) 1 Chi, = 6 6h XD 78. 
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Supposing the word as used in the document really means $ ee 
a fixed period or a stipulated space of time, the defendantg can Firm 
find no argument on that. If that is the meaning of the word, ona: 
the “ sale ” may be either a cash or a credit sale, and even as- sandaram 
suming for a moment that Ex. A is the contract which it is not, eee 
oral evidence*can be given under proviso 5 of S. 92 to show that Venkata- 
by the usage of the trade an incident not expressly mentioned eee 
in the contract (here that the sale is on credit) is a term of that 
contract. The learned Trial Judge is even then justified in 
finding that the sale is a credit sale. I answer theequestion 
submitted to us by the Small Cause Court by saying that the 
view taken by the learned I'ma] Judge is right. 


Jackson, J.::__This reference has been made by three | Jackson, J 


Judges of the Presidency Small Cause Court under S. 69 a 
the Act. 


They state that the question of Jaw on which they differ 
is whether the cause of action in a certain suit dates from a sale 
(in which case the suit would admittedly be time barred) or 
whether it dates from the expiry of 70 days allowed for eredit 
after the date of the sale (in which case the suit would not be 
time barred). This is a question of fact rather than of law ; 
and the reference has really been made because the learned 
Judges have differed in construing a docuneent which in their 
opinion affects the merits of the case. This document Ex. ‘A 
is correctly described by them as being a bill, which contains 
a bill head to this effect, ‘‘ Interest at 3|4 per cent. per mensem 
after 60 days period (thavanat)”’. The mere construc- 
tion of this bill presents no difficulty. Its heading is an an- 
nouncement to the effect that after 60 days interest will be 
charged. But at the end of their reference the learned Judges 
speak of this bill heading as if it were the suit contract. The 
bill is not a contract and its wording does not import a period 
of credit for the payment of the price. “Thavanat” is a 
colourless expression meaning only “ period.” In itself it has 
no more significance than the Latin word “per” It does not 
in itself convey the idea of credit. I agree with my learned 
brother that any particular sense in which the word may have 
been used must be proved ali unde. I would answer the refer- 
ence of the Smal] Cause Court in the above terms. 





T.S. V: Reference answered. 


R— 107 
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PRIVY COUNCIL. 


(On Appeal from the High Court of Judicature at Bombay. ) 
© PRESENT :_Lorp DUNEDIN, Lorp CARSON AND SIR 


Joun EDGE. 
en es ee x 
eCowasji Edalji Dadachanjı . Appellant 
-U. . 
Ratanbai and another Respondents. 
POC. Will—Bequest of residuary estate to posthumous son—Indian Succession 
TE Act (X of 1865), S. 107—Whether such bequest vested or contingent, 
Cowasj! ee l 7 
Edalji Where the will of a Parsi testator contained the following disposition 
Dadachan}jl $ . 
j relative to a posthumous son— 
_Ratanbal. 


“Should a son be born he also shall be cherished and maintained, and 
educated and brought up. And when he comes of age my executor or after 
iis death his executors or executrices shall make over the whole of my remain- 
ing properties to the said son. Should the child (whether) daughter or son 

*born of the womb of my wife die in tender age (i. e. a minor) and should 
my wife for any reason whatever be unwilling to live as a member of the 
family with my executor, then my executor shall out of my property purchase 
Bondg for Rs 5,000 bearing interest at 4 per cent. at the market rate and shall 
transfer the same to the name of my said wife, RatanbaL ” 


Held, that the bequest to the son was “contingent ” within the meaning of 
‘the inigal clause of S. 107 of the Indian Succession Act (X of 1865) and not 
vested, and did not fajl within the “Exception” appearing at the end of that 
section. In re, Gossleng, LR (1902) 1 Ch. 945 : (1903) 1 Ch. 448 referred to. 


Appeal from decree (2nd August, 1922) of the High 

Court (Appellate Jurisdiction), Shah, Ag. C. J. and Pratt, J., 

reversing a decree of Kanga, J., of the same Court (Original 

Jurisdiction), dated the 4th February, 1922, and made upon 

£ an Originating Summons taken out by the widow, Ratanbai, 

of the deceased testator, Rustomji Edalji Dadachanji, for the 

construction of his will, dated the 1oth July, 1913. The 
appellant was the sole executor named in the said will. 


W. H. Upjohn, K. C., Sir George Lowndes, K. C. and 
E. B. Raikes for appellant. 


M. R. Jardine and R. J. T. Gibson for respondents. 


28th October, 1924. The Judgment of the Board was 
delivered by 


ord 027208: Lorp Carson :__The only question which this Board is 


asked to decide is whether upon the true construction of the 





*P C Appeal No. 148 of 1923. 28th October, 1924. 
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will, dated the roth: July, 1913, of a Parsi named Rustomji 
Baal Dadachanji, who died on the 17th July, 1913, a bequest 
of the residuary estate in favour of his son since deceased 
was vested or contingent upon his attaining his majority. 


The clauses of the will which are material for the deter» 
mination of this question are in the words and figures 
following -— 


“(s) My present surviving wife Ratanbai is now in the family way. 
And she has expressed in my presence her free will and accord t& live ain? 
member of the family with my executor (1. e.) my elder (or eldest) brother. 
Doctor Cowasji Edaljee Dadachanji.@ As to whatever children (J child) that 
may be born of her womb, my brother shall bring up and maintain the same. 
And my said executor shall defray all the expenses in connection therewith out 
of my property anf, effects. And he shall maintain the family. (The ex- 
pression ‘maintenance of the family’ includes that of the maintenance of my 
said executor also). Should a daughter be born of the womb of my wife 
Ratagbai, she shall be brought up and maintained and shall be educated pro- 
perly and my executor or after his death his executors or executrices shall after 
making outlays in accordance with my circumstances get her married at a 
proper place (i. ¢., in a suitable family). Should a son be born he alm shall 
be cherished and maintained, and educated ang, brought up. And when he 
comes of age my executor or after his death his executors or executrices shall 
make over the whole of my remaining properties to the said son. Shpuld the 
child, (whether) daughter or son born of the womb of my wife, die in tender 
age (i. e, a minor) and should my wife for any reason whatever be unwilling 
to live as a member of the family with my executor, then my executor shall 
out of my property purchase Bonds for Rupees Five thousand bearing interest 
at 4 per cent. at the market rate and shall transfer the same to the name of 
my said wife Ratanbai. 


“v4, After having defrayed all the household expenses out of the 
income of my Punji (property), as to whatever there may remain over my 
executor shall, if he thinks proper, expend, the same in giving encouragement 
to education and the works of science and arts as well as in erecting troughs 
for cows (and) cattle to drink water from. In case my executor should 
not do that then he has absolute authority to do so. If he likes he may make 
outlays in this manner or he may not even make the same. 


“x5, As to my property (or properties) and lands at Nasik and 
Kherwadi and as to my share in my paternal property and Punji situated at 
Navsari, I bequeath the same also to my executor my brother Dr. Cowasji 
Edalji Dadachanji. And I annul and cancel the right of my heirs from all 
those. a 


“16. My executor shall make use thereof as he may think proper. 
He is the owner of all those. As to the whole of the effects and, furniture, 
chattels in my home, and the goods and property, whatever there may remain 
over after payment of the above Warsas, I bequeath the same to my said 
executors. ” 


P.C. 
Cowasji 
ẹ €dalji 
Dadachanji 
v. 
Ratanbai. 





Lord Carson. 


P.c, 


Cowasji 
Edalj» 
Dadachan if 


v, 
Ratanbal. 
Lord Carson e 
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° The parties are governed by the Indian Succession Act 
(X of 1865), the material section of which is in the following 
terms n= 

“1097, A legacy bequeathed in case a specified uncertain event shall 


happen does not vest until that event happens........ until the condition has 
ebeen fulfilled, the interest of the legatee is called contingent. e 


¥ + * + * + 


“ Exception—Where a fund is bequeathed to any person upon his attain- 
ing a particular age, and the will also gives to him absolutely the income to 
arise from the fund before he reaches that age, or directs the income, or so 


wus of i? as may be necessary, to be applied for his benefit; the bequest of 
the fund is not contingent.” 


Both the Courts in India ‘held that the bequest to the 
testator’s son is contingent within the meaning of the first 
clause of S. 107, a decision with which their Lordships agree. 
” The main contention, however, before this Board on be- 
half of the contesting respondent was that the terms of the 
gift came within the exception contained in S. 107. | 
The Trial Judge held that the case did not fall within 
the exception to S. 107. The appellate Court, however, took 
a different view and held that by reason of the exception “ the 
Þequest in favour of the son was vested in interest at the date 
of thetestator’s death.” It is necessary, therefore, to exa- 
mine the clauses seferred to in the will to see whether the 
fund is bequeathed to the son “ upon his attaining a parti- 
cular age, and the will also gives to him absolutely the income 
to arise from the fund before he reaches that age or directs 


the income, or so much of it as may be necessary to be applied 
for his benefit. ” 


In the first place it is to be noticed that there is no direct 
gift to the son, but only a direction to hand over, not any parti- 
cular fund, but the whole of the testator’s remaining properties 
when the son comes of age. Nor is the income of such re- 
maining properties to be employed in any way in accordance 
with the terms of the section absolutely for the son, nor is 
it directed that the income, or so much of it as may be neces- 
sary, should be applied for his benefit. That would be im- 
possible, as the remaining properties are not in any way as- 
certained or ascertainable [see Jn re, Gossling’ (1) ] and the 
same case reported on appeal in [Zn re, Gossling (2)]. 


As'the learned Trial Judge states in his judgment 
in analysing the Will : “ In this case the executor is directed 


Iı. (1902) 1 Ch 945. 2. (1903) r Ch 448. 
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to maintain the family of the testator and the maintenance of 
the family includes the maintenance of the executor. „The 
direction to the executor is that he should maintain himself, 
the testator’s wife and the son or the daughter of the testator 
out of the properties and effects of the testator. The execu- 
tor it seems may, for the purpose of maintenance of the testa? 
tor’s family, spend the corpus, for the maintenance of the 
family was to be out of the property and effects and not out 
of the income only of the property. If the maintenance of 


the family did not exhaust the whole income, a spi 


power was given to the executor by cl. 14 of the Will to spen 
the surplus income in givingeencouragement to education and 
works in science and arts as well as in erecting troughs for 
cows and cattle to drink water from.” There is, therefore, 
no definite ascertained interest “ to arise from the fund. ” 
Their Lordships agree with the Trial Judge that the 
case does not fall within the exception to S. 107 of the Indian 
Succession Act, and as has been already stated, their Lord- 
ships agree that the bequest of the residue to the son is con- 
tingent on his attaining the age of majority. Their Lord- 
ships will therefore humbly advise His Majesty that the appeal 
should be allowed, and the decree of the Trial Court restored. 


The order as to costs made by the High Court in appeal will 
stand. 


The respondents will pay the costs of this appeal. 
A. de M. Appeal allowed. 


PRIVY COUNCIL. 


(On Appeal from the Chief Court of Lower Burma. ) 
PRESENT :__LoRD DUNEDIN, Lorp CARSON AND SIR 
JOHN EDGE. 


Maung Dwe and others A ppellants* 
v. 
Khoo Haung Shein and others Respondents. 


Buddhist Law—Chinese—Inheritance—Right of step-children and step- 
grandchildren to the exclusion of collaterals—Condiict of parties. 

Upon the death of a Chinese Buddhist, his or her step-children and step- 
grandchildren are entitled to inherit the property of the deceased to the ex- 
clusion of his or her collaterals. 


Ma Gun Bon v. Maung Po Kywe and others,2 UBR 66 approved and 
followed. 


a a 
*P C Appeal No. 84 of 1923. 21st October, 1924. 
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P.C. 





Maung Dwe 

C 0 

Khoo Haung 
Sheir. 
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e Conduct (e. g., residing separately from the step-parents or step-grand- 
parents, or not burying them) may operate as a disqualification of such right, 
but dSes not constitute a necessary qualification for its acquisition. 


Maung Sein Thwe v. Ma Shwe Yt, 10 L B R 397 approved, and followed. 


Appeal from a judgment and decree (30th January, 1922, 
amended 15th May, 1922) of the Chief Court, of Lower 
Burma, Appellate Side (Pratt and Duckworth, JJ.), reversing 
a judgment and decree (6th December, 1920) of Maung Hla,,. 
Esq., Additional District Judge, Tavoy. 

The facts of the case sufficiently appear from the judg- 
Prem of the Board. 

E. A. Harvey, K. C. and RgL. Parry for appellants. 

G. S. Saunders for respondents. 

21st October, 1924. The Judgment of the Board was 
delivered by p 

Lord DUNEDIN :— This is the case of a disputed succes- 
Sion to the property of a lady named Ma Shwe Kin, a Chinese 
Buddhist living in Tavoy, who was the third wife and the 
widow of Khoo Shwe Goon. Khoo Shwe Goon was first 
marrfed to Ma Lin and by her he had a son now deceased 
ad another son Khoo Ping Hoe, one of the respondents in 
the appeal. Ma Lin died and Goon married Ma In, by whom 
he had’ a son Khoo Ping Kyan, now deceased. Khoo Ping 
Kyan married and’ had three sons and a daughter, who are 
the other respondents. Ma In died, and after some years 
Goon married his deceased wife’s sister Ma Shwe Kin. Goon 
died in 1917 before his third wife, who died in 1919. He 
disposed of his own property by will. 

Ma Shwe Kin died in 1919 possessed of considerable pro- 
perty, which was her own. She was also entitled to a share 
of the succession of her mother Pwa Zo. Ma Shwe Kin was 
survived by a brother and married sister. This brother, the 
sister and her husband are the appellants in the present case. 
Originally a question was raised as to whether Goon really 
ever married his third wife, but it was held in the Courts below 
that the marriage was sufficiently established by habit and re- 
pute and no question as to that was raised before their Lord- 
ships. The case, therefore, resolves ttself inta the question, 
who are to be preferred, the step-son and step-grandchildren 
on the one hand, or the lady’s own brother and sister on the 
other ? 

The case was tried before the District Judge, who pre- 
ferred the appellants. That learned Judge took the view 
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that, though in the case of Ma Gun Bon v. Maung Po Kytve 
and another (1), the grandchildren, as descendants, ere 
preferred to the collaterals, that case really turned, not upon 
the general principle, but upon the fact that the property there 
in question had come from the real father and gone to the 
second wife ¢nd thus only reverted to the original family. He 
also held that, in this case, the step-grandchildren had not 
lived with the deceased and had not buried her, that ceremony 
being performed by the brother ‘and sister. 


Appeal was taken to the Chief Court of Lower Burma” 
and the learned Judges in appeal reversed the judgment. They 
held that the case of Ma Gun Bon v. Maung Po Kywe and 
another (1) proceeded on general principles and not upon the 
special character of the property in question. They also 
held that the facts above narrated created no disqualification 


Their Lordships have examined the Digest of Burmesé 
Buddhist Law, which is the available source of reference to 
the rules of the Dhammathats. They also considered the 
authorities cited. The leading case on the subject is undoubt- 
edly the case of Ma Gun Bon v. Maung Po Kywe and 
another (1). It is quite true that in that case the property 
in question had come from the husband to the wife and that it 
was that property that was the subject of the disputed succes- 
sion, but the judgment in no way proceeds on that point. 
There is a large citation of texts as to step-children, and the 
learned Judge sums up the matter thus :__ 


“These texts go to show that step-children are regarded as heirs 
without limitation, except in the case of ancestral property, and even in that they 
are granted a share provided the step-parent has lived to have a vested interest 
in it, or to reach it according to the/Burmese expression.” 


This is quite in accordance with certain citations which are 

to be found in the Dhammathats. Thus S. 6 (Manugye) = 

“There are four kinds of inheritance, namely, (1) that which is 
obtainable by children, grandchildren and great-grandchildren only ; (2) that 
which is obtainable by children and step-children. ” 
and in S. 295 (Manugye), 

“The father marries again and both father and step-mother die 
leaving no off-spring of the marriage. 

“The rule of partition between the step-children and their step- 
mother’s co-heirs is as follows :— 


“The children shall receive the whole of their father’s as well as 
their step-mother’s animate and inanimate property. As regarfs the share of 
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ifheritance to which the step-mother was entitled in her deceased parents 
estate which still remains undivided, her step-children shall inherit one-half 
and her co-heirs the remaining half.” 


e 
and Manu, to the same effect :— 
“The children shall inherit the property owned by the father and 


*step-mother jointly.” š 


Once it is determined that step-children are descendants 
they necessarily oust collaterals, for by Buddhist Law the pro- 
perty never ascends as long as it can descend. The learned 


w2ppeal fudge in this case says — 


“The point of view of the Buddhist Law is undoubtedly based on the 
community of interest between husban@ and wife. So strong is the bond 
between them that, in the absence of natural children the husbandl’s or wife’s 
children, as the case may be, rank as the children of the step-parent in the 
matter of inheritance to the exclusion of collateral blood relations. ” 


Their Lordships agree with this statement. 


: There remains the question whether the appellants are 


disentitled to succeed, because, first, the respondents did not 
live with the deceased, and, second, that they did not bury her. 
The*learned counsel for the appellants contended that these 
services, which he designated by the name of the filial bond, 
were a condition precedent to the allowance of a step-child’s 
right. Their Lordships cannot accept this view. In the 
same paragraph, 3. 6 of the Digest of Burmese Buddhist Law, 
heading 4 is :_ 

“That which should be withheld from children who failed in filial 
duty. ” 
and this is explained thus :— 

“ Among laymen disobedient and idle sons cannot inherit their parent? 
estate. ” 
Their Lordships think it clear that conduct can indeed operate 
as a disqualification of the right, but that it is in no sense a 
necessary qualification to obtain the right. They agree with 
what was said in the case of Maung Sein Thwe v. Ma Shwe 
Yi (2) — 

“We are not prepared to assent to the view that a man who has 


proved that he is an heir has further to prove that he has not broken off filial 
relations in such a case as this.” 


and again p. 396 :_ 


“Mere separate residence does not now-a-days and by itself prove or 
even set up an inference of a breach of filial relations such as would deprive a 
child of his rights.” 


es ee 
2. 10 LB R 397. 
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Their Lordships, upon the whole matter, agree with what 
was said by the learned Judges of the Court of Appeal,ethat 
in this case there is no forfeiture. It would only be ratural 
that the children, who are all minors, should live with their 
own mother, and for the same reason, ‘they could not have 
been the contluctors of the funerals ceremony. ° 

As to the hereditary property to which the deceased be- 
came entitled in respect of her mother, but which was not as 
yet in her possession, the judgment is in accordance with the 


texts quoted. [ = 


In view of the fact that Buddhist Law is in many ways 
obscure and the judgments are few, their Lordships think 
that it is necessary to make two observations in case this judg- 
ment should be used for the purpose of upholding propositions 
which it does not contain. The step-son here has made com- 
mon cause with the step-grandchildren and was content that 
they should share along with him. Their Lordships pro- 
nounce no opinion as to what would be the result in a contest 
between the step-son and the step-grandchildren ; but either 
or both are entitled to exclude the appellants. Further, 
though the whole theory of succession depends upon the strict 
Buddhist view that intestacy is compulsory, this has‘so far 
been impugned upon that a Chinese Buddhist is allowed to 
test; which accounts in this case for Goon’s will as to his 
own property. 

Their Lordships will humbly advise His Majesty that 
the appeal shall be dismissed with costs. 


Solicitors for appellants Henry Hilbery and Son. 
Solicitor for respondents : 4. M. Bramall. 
A. de M. Appeal dismissed. 


PRIVY COUNCIL. 
(On Appeal from the High Court of Judicature at Lahore.) 


PRESENT :__VISCOUNT CAVE, LORD CARSON, SIR JOHN 
EDGE AND MR. Justice DurFF. 


Sat Narain A ppellant* 


v. 
Behari Lal and others Respondents. 


Hindu Law—Joint and unpartitioned family immoveable property under 
Mitakslara system—Presidency Towns Insolvency Art (III of 1909), Ss. 2, 17 
preen En A cnnmnenaninnnnee 


*P C Appeal No. 153 of 1923. 21st October, 1924. 
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atd s2—Order adjudicating a co-parcener insolvent—Co- -parcener’s son's right 

of pre- emption of his share an@ interest therein—Property of insoluent—Punjab 

Pre- -emption Act,1913—Civil Procedure Code, 1882, S. 266—Civil Procedure 
Code, 1908, S. 60—Property liable to attackment and sale under execution 


Where one of the co-parceners of a joint Hindu family, governed by the 
Mitakshara system of Hindu Law has been afljudicated an insolvent under 
the Presidency Towns Insolveŷ Act (III of 1909), such adjudication does 
not divest the co-parcener’s son of his right and interest in the unpartitioned 
immoveable property of the family, or deprive him of his right of pre-emption 
therein under the Punjab Pre-emptior Act, 1913. 


`~ Fakir®hand v. Hurruckchand, I L R 7 Bom 438 ; Girdhari Lall v. Kantoo 


at, L R 1 I A 321; Brij Narain v Mangala Prasad, LR 51 I A 129 ; Rangayya 
v. Thantkachalla, I L R 19 M 74; Nusna Brahmayya v. Chidaraboyina, I L 
R 26 M 214; Sanyasi Charan Mandal v. Asutosh Ghose, I L R 42 Cal 225 ; 
and Harmukh Rai v. Radha Mohan, (1919) 54 P R 423 referred to. 


Appeal from a judgment and decree (25th July, 1922) 
of the High Court of Judicature at Lahore (Broadway and 
Brasher, JJ.) reversing a judgment and decree (20th May, 
191 5) of C. L. Dundas, Esq., District Judge, Delhi (reported 
in I. L. R. 3 Lahore 329). 


The facts of the case sufficiently appear from the judg- 
ment of the Board. 


L. de Gruyther, K. C. and B. Dube for appellant. 


The respondents were not represented. 


21st October, 1924. The Judgment of the Board was 
delivered by 


Sır JOHN EpcGe :-_This is an appeal by the plaintiff in 
the suit from a decree of the’ High Court at Lahore, which 
dismissed his suit. ‘The suit was brought on the 17th March, 
1915, by the plaintiff, then a minor, through his next friend, 
in the Court of the District Judge of Delhi for possession of 
a house in Delhi by pre-emption. The District Judge gave 
the plaintiff a decree, but the High Court in appeal dismissed 
the suit on the sole ground that his father had been adjudicated 
insolvent on the 27th September, 1913, under the Presidency 
Towns Insolvency Act, 1909, the High Court being of opinion 
that on that adjudication of insolvency the plaintiff had ceased 
to have a right to pre-empt the house in question. 


The question on which this appeal depends is, what is the 
right or interest which an Official Assignee acquires under 
Act III of 1909, the Presidency Towns Insolvency Act, 1909, 
in the joint and unpartitioned immoveable property of a Hindu 
joint family governed by the Law of the Mitakshara on, and 
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solely by virtue of, an adjudication by a High Court that one 
of the co-parceners of the joint property is insolvent ? «The 
‘question is one of importance and it depends of the true aon- 
struction of the Presidency Towns Insolvency Act, 1909. Jn 
considering that question it has to be borne 
in mind that Ùt is well-established law that in families governed 
by the law of the Mitakshara no co-parcener has in the joint 
family property any separate and defined share, although in 
Northern India at least a co-parcener of such joint family 


property has a right to obtain a partition and on such Hartigione 


he will obtain a separated and defined share of the joint family 
property. A creditor of a®co-parcener may, under certain 
circumstances, obtain a partition of his debtor’s share in joint 
family property, and when in executing a decree a Court sells 
what is joint family property as the property of the judgment- 
debtor the purchaser at the Court-sale may under certain 
circumstances obtain a good title to what he purchases. 


The facts of the present case are as follow :Rai Baha- 
dur Sri Kishen Das and his two sons, who were minors and 
the elder of whom is Sat Narain, the plaintiff, were Hindus 
governed by the law of the Mitakshara, and were possessed 
of joint family property as co-parceners. If is not suggested 
that the property was self-acquired propertyof Sri Kishen Das. 
Sri Kishen Das on behalf of himself and his two sons was the 
manager of the property. On the 27th September, 1913, 
Sri Kishen Das by an order of the High Court of Bombay 
was adjudicated insolvent and by S. 17 of the Presidency Towns 
Insolvency Act, 1909, his property vested in the Official As- 
signee and became divisible among his creditors. S. 52 of 
the Act defines the property of an insolvent which shall or 
shall not be divisible among his creditors/thus :—. 


“s2 (1). The property of the insolvent divisible amongst his creditors 
and in this Act referred to as the property of the insolvent, shall not comprise 
the following particulars, namely :—(a) property held by the insolvent on trust 
for any other person ; (b) the tools (if any) of his trade and the necessary wear- 
ing apparel, bedding, cooking vessel, and furniture of himself, his wife and 
children, to a value inclusive of tools and apparel and other necessaries as afore- 
said not exceeding three hundred rupees the whole ; 


(2) subject as aforesaid the property of the insolvent shall com- 
prise the following particulars, namely :—(a) all such property as may belong 
to or be vested in the insolvent at the commencement of the insolvency or may 
be acquired by or devolve on him before his discharge ; (b) the capacity to 
exercise and to take proceedings for exercising all such powers in or over or 
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in’ respect of property as might have been exercised by the insolvent for his 
own benefit at the commencement of his insolvency or before his discharge ; 


and ” # 
( 
* 4 + * 


The power to obtain a partition of the joint family property 
‘was a power which the Offcial Assignee might have exercised 
under (b), but he has not exercised that power. 


The definition section of the Act is so far as it is material 
in this case as follows :— 


`a a 


2. In this Act, unless there is anything repugnant in the subject or 


context, — 
$ @ 


* 2 + 


(e) “property” includes any property over which or the profits of 
which any person has a disposing power which he may exercise for his own 
benefit ; 


e + + A 


The property of an insolvent which by S. 17 vests in the 
Official Assignee must mean only the property which by that 
sectidn and S. §2 is divisible amongst his creditors. 


e On the ioth April, 1914, Lala Mannun Lal, the third 
defendant, sold the house in Delhi which the plaintiff seeks 
to pre-empt by this suit, to Behari Lal and Jamna Das, the 
first and second defendants. The house is urban immove- 
able property within the meaning of the Punjab Pre-emption 
Act, 1913, which the plaintiff was and is entitled to pre-empt 
by reason of that sale, unless he had lost that right by reason 
of the order of the 27th September, 1913, adjudging his father 
Sri Kishen Das an insolvent. The right to pre-empt is claimed 
by the plaintiff as a co-sharer, co-parcener, in an adjoining 
house, that adjoining house being “ immoveable property con- 
tiguous to the property sold ” within the meaning of S. 16 of 
the Punjab Pre-emption Act, 1913. o 


Lala Mannun Lal, the vendor of the house in question, 
did not defend the suit. The other two defendants Behari 
Lal and Jamna Das by their written statement raised this 
question, which has to be considered, thus ~~ 


“These defendants admit that the plaintiff with his father R. B. Sri 
Kishen Das forms a joint Hindu family but deny that at the date of the aale 
of the house in suit or at the date of this suit the plaintiff had any proprietary 
right in the property through which he claims pre-emption. The real facts 
are that Rai Bhadur Sri Kishen Das, the father of the plaintiff, and the head 
and manager of his family, family estate and family firms as well as in his 
personal capacity was, in consequence of the failure of the family business, 
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adjudicated insolvent on 27th September, 1913, by the order of the High Court 
of Bombay, and on and from the said date the whole of the family estates and 
effects as well as the right, title and interest of the insolvent became vested in 
the Official Assignee of Bombay, who since then became the legal owner with 
powers of control and disposal and, obtained possession of and over all the 
estate and properties including the house through which the plaintiff claims 
possession. ” j ° 


That means that when a Hindu, who happens with his 
sons to constitute a joint famiły subject to the law of the 
Mitakshara, is adjudged an insolvent under the Presidencyy 
Towns Insolvency Act, 1909, not only his own rights but all the 
rights and interests of his sons who are his co-parceners in 
joint family property vest in the Officia] Assignee by virtue of 
the adjudication alone. ‘That is a startling proposition. It 
must depend on the wording of the Presidency Towns Insolvan- 
cy Act, 1909, and the question ts whether that could have been 
the intention of the Governor-General of India in Council when 
that Act was passed. [It is quite clear that if this joint family 
could be treated as a firm carrying on its business in partner- 
ship an order adjudging the father who managed the business 
or even an order adjudging the firm insolvent could not be 
made under that Act even if the firm consisted solely of a 
Hindu father and his two minor sons, which would affect the 
interests of a minor who happened to be a partner in the firm. 


The learned District Judge who tried this suit framed 
four issues. The first issue, which is the only material issue 
in this appeal, was as follows :_1. Does the adjudication of 
Rai Bahadur Lala Sri Kishen Das as an insolvent vest the 
interest of the present plaintiff in the proprietary house in the 
Official Assignee, and if so, does he(the plaintiff ) cease to be an 
owner for the purposes of 8.16 of the Punjab Pre-emption Act? 
On that issue several cases decided by Indian High Courts 
were cited on behalf of the answering defendants. ‘Che learned 
District Judge decided the first issue in favour of the plaintiff, 
and on the 30th May,1915, gave him a decree for pre-emption. 


From that decree the defendants 2 and 3 appealed to the 
Chief Court at Lahore.. The appeal came on for hearing be- 
fore Shadi Lal and Wilberforce, JJ. of the High Court, and 
these learned Judges after considering the authorities cited in 
argument before them stated that as far as the insolvency pro- 
ceedings were concerned they were inclined to take the view of 
the Calcutta High Court in Sanyasi Charan Mandal v. Asutosh 
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Ghose (1), although they observe that that case was not direct- 
ly relevent, and were inclined not to follow the decision of the 
Division Bench of the Chief Court at Lahore in Harmukh Rai- 
Munna Lal v. Radha Mohan (2) and they referred to the 
Full Bench of the High Court the question_Does an order of 
adjudication (as an insolvent) passed against a father vest in 
the Official Receiver (Assignee) his son’s interest in the joint 
family property ? 

The question so referred came before a Full Bench consist- 


“ingeof Sir Shadi Lal, C. J. and Sir William Chevis and Abdul 


Raoof, JJ., Judges of the High Court. 


The answer of the Full Bench to the question referred was 


e given by Sir Shadi Lal,with whose opinion the other two Judges 


concurred. The concluding part of his opinion is thus stated :__ 


“The result of the above survey of the judicial decisions is deciedly 
fo favour of the contention urged on behalf of the Official Assignee, but I must 
say that if the matter were res integra, I should find considerable difficulty in 
subscribing to the doctrine that the son’s interest in the joint family property 
should, in the event of the father’s insolvency, be regarded as the latter's pro- 
perty which vests in the Official Receiver. Upon general principles of the 
Handu Law governing the rights of the father and his son in the co-parcenary 
property I should be inclined to hold that an order of adjudication against the 
father b&s only the effect of replacing the father by the Official Receiver, and 
that the orfler does got by itself vest in the latter the interest of 
the son in the property. As the son’s share is in certain cases liable for the 
debts of the father, the Official Receiver may be able to enforce that liability 
provided that he takes appropriate proceedings for the purpose and satisfies 
the conditions which alone render the son’s interest liable for the father’s debts, 


It has, however, been repeatedly held, vide inter alia, Jagabhai Lalubhai 
v. Viybhukandas Jagjivandas and another (3) and the Privy Council decision 
cited therein, that the joint family property can be attached and sold in execution 
of a decree for money passed against the father and that the sale affects the 
interest of the son as well as that of the father, and in principle I see no real 
difference between an individual creditor realizing his debt from the co-parcenary 
property and an Offcial Assignee who represents the general body of the 
creditors, seizing it for the satisfaction of their debts. It is to be observed 
that S. 266 of the Civil Procedure Code of 1882, which enumerates the various 
kinds of property of a judgment-debtor, which are liable to be attached and 
sold in execution of a decree for money as well as S. 60 of the Code of 1908, 
which has replaced that section mentions, infer alia, the property over which 
or the profits of which a judgment-debtor ‘has a disposing power which he may 
exercise for his own benefit.’ And as pointed ‘out alreafly, "this is exactly the 
phraseology which has been used in the Insolvency Act, and it would be most 
undesirable taht the same expression used in two enactments dealing with the 
rights of the creditors should receive two different interpretations. 


I. (1914) I LR 42 C 225. 2. (1919) 54 P R 423. 
3. (1886) TL Riz B 37. 
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Having regard to these considerations and to the judgments which are 
directly in point, I would answer the question referred to the Full Begch in 
the affirmative. The son, no doubt, has his remedy, but as pointed out in 
Fakirchand Matichand v. Hurruckchand (4), he has to establish the cir¢um- 
stances which would show that his share is not liable for the debts of his father.” 

Their Lordships are of opinion that the question to be 
decided in this appeal must be decided on the wording of the 
Presidency Towns Insolvency Act, 1909, and on that Act alone. 
Cases which have arisen under S. 266 of the Code of Civil Pro- 
cedure, 1882, or under S. 60 of the Code of Civil Procedure, 


e s . eo e e P 4 
1908, depended on different considerations, and decisions® in 


cases under those sections are likely to mislead a Court which 
has to construe the Presidency Towns Insolvency Act, 1909. A 
sale under S. 266 of the Code of Civil Procedure, 1882, or un- 
der S. 60 of the present Code is a sale by a Court in execution 
of a decree which until the contrary is shown can be executed 
against the property which has been attached. When the de 
cree which was executed was made in a suit to which the sons 
were not parties and the property sold was the joint property 
of the father and the son, the sale was good on the principle of 
Hindu Law that it is the pious duty of a Hindu son to pay his 
father’s debts unless it is shown that the debt in respect of which 
the decree was made was contracted by the father to theknow- 
ledge of the lender for the purposes of immerality. S. 266 of 
the Code of Civil Procedure is so far as it is necessary here to 
refer to it :— 

“266. The following property is liable to attachment and sale in 
execution of a decree (namely), Jands, houses, or other buildings, goods, money, 
bank-notes, cheques, bills of exchange, hundis, promissory-notes, Government 
securities, bonis or other securities for money, debts, shares in the capital or 
joint-stock of any railway, banking or other public Company or Corporation, 
and, except as hereinafter mentioned, all other saleable property, moveable or 
immoveable, belonging to the judgment-debtor or over which, or the profits of 
which, he has a disposing power which he may exercise for his own benefit, 
and whether the same be held in the name of the judgment-debtor or by another 
person in trust for him or on his behalf.” 

Their Lordships do not intend to say one word which 
might have the effect of disturbing and raising doubts as to de- 
cisions under S. 266 of the Code of Civil Procedure, 1882, or 
under S. 60 of the present Code, but they must deal with the 
matter upon the words of the statute which has to be applied 
in this case. 

Their Lordships will now briefly refer to the more import- 
ant of the cases mentioned or referred to in the answer of the 
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Full Bench to the question submitted to it, observing that none 
of thee cases apparently required that the Presidency Towns In- 
solvency Act, 1909, should be construed. 


In 1883 the case of Fakirchand Motichand v. Hurruck- 
thand (4) came before a [udge of the High Court at Bombay 
sitting alone. In that case a vesting order had been made by 
the High Court under 8.7 of the Indian Insolvency Act, 11&12 
Vic. cap.21, vesting in an Official Assignee the real and personal 


«state ofthe Hindu father who with his son was a member of a 


joint family. It would appear that the father had carried on 
a separate business as a shroff, ang stopped payment and that it 
was in respect of a debt incurred by him in that business that 
the vesting order was made. After the death of the father 
the Offcial Assignee sold four houses which had been the joint 
property of the father and the son, and the son brought a suit 

or a declaration that he was entitled to a part of the four 
houses. Latham, J. held that as under the Mitakshara law 
a father has the right to dispose of his son’s interest in ancestral 
immoveable estate for the payment of his own debts not con- 
tmacted for immoral purposes, a vesting order made under S. 7 
of that Act vested that right in the Official Assignee, who could 
therefore give a good and complete title to such ancestral estate 
to a purchaser. ° Latham, J., referred to Girdhari Lall v. 
Kantoo Lall (5) and quoted the ruling of the Privy Council in 
Suraj Bunsi Koer v. Sheo Prasad Singh(6) for the proposition: 


“ First, that where joint ancestral property has passed out of a joint 
family, either under a conveyance executed by a father in consideration of an 
antecedent debt, or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for father’s debts, his sons, by reason of 
their duty to pay their father’s debt, cannot recover that property, unless they 
show that the purchasers had notice that they were so contracted ; and, secondly, 
that the purchasers at the execution sale, being strangers to the suit, if they have 
not notice that the debts were so contracted, are not bound to make inquiry be- 
yond what appears on the face of the proceedings.” 


[As to what is an antecedent debt in the case of a mort- 
gage, see the most recent case of Brij Narain v. Mangala Pra- 
sad and others (7)'] 


Latham, J. in Fakirchand Motichand v. H urruckchand (4) 
was putting his construction upon S. 7 of 11 and 12 Vice. 21, 
which is as follows :— 


eee a M 
4 (1883) ILR 7B 438. 5 LRIIA gar. 6 LR6IA 88, 
7 LR5rIA 129, 


j 
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“VII. And be it enacted, that upon the filing of any such petitiorf as 
is aforesaid, it shall be lawful for the said Court and the said Court is pereby 
authorized and required to order that all the real and personal estate and 
effects of such petitioner, whether within the territories withfh the 
limits of the charter of the East India Company or without, except the wearing 
apparel, bedding, and other such necessaries of such petitioner and his family 
and the workifg tools and implements ofesuch petitioner and his family, 
not exceeding in the whole the value of Company’s Rupees Three hundred for 
each petitioner with his family, and all debts due to him and all future estate, 
Tight, title, interest, and trust of the said petitioner in or to any real or 
personal estate or effects within or without the said territories which such 
petitioner may purchase, or which may revert, descend, be devised or bequeathef 
or come to him, and all debts growing due to him 
before the Court shall have mle its order in the nature of a certificate 
as hereinafter mentioned, do vest in the Offcial Assignee for the time being 
of the said Court, and that all books, papers, deeds, and writings in any way 
relating to such petitioner’s estate and effects in his possession, or under his 
custody or control, shall be deposited with such Assignee, and such order shall 
be entered of Record in the said Court, and such notice thereof shall be publishgd 
as the said Court shall direct ; and such order, when so made, shall by virtue 
of this Act relate back to and take effect from the filing of the said petition, 
and shall instantly, and without any conveyance or assignment, vest all the 
real and personal estate, effects and debts as aforesaid in the said® Official 
Assignee, who shall have full powers for the recovery thereof, and shall hold 
and stand possessed of the same for the purposes and in manner hereinafter 
mentioned : Provided always, that in case, after making of any sugh vesting 
order, the petition of any such petitioner shall be dismissed by the said Courr, 
such vesting order made in pursuance of such petition shall from and after 
such dismissal be null and void to all intents and purposes : provided also that 
in case any such vesting order as aforesaid shall become null and void by the 
dismissal of such petition, all acts theretofore done by any assignee or other 
person acting under his authority according to the provisions of this Act shail 
be good and, valid, and no action or suit shall be commenced against any such 
assignee, nor against any person duly acting under his authority, except to 
recover any property of such petitioner detained after an order made by the 
said Court for the delivery thereof, anf, demand made thereupon ; and until 
the appointment of an Official Assignee as hereinafter is directed the common 
assignee of the Court shall stand and be in the place of the Official Assignee, 
and this present clause shall apply and have effect accordingly. ” 


Section 30 of the 11 and 12 Vic. c. 21, was as follows ':=_ 


“XXX. And be it enacted, that all powers vested in any such insolvent 
which he might lawfully execute for his benefit shall be and are hereby vested 
in the assignee or assignees of the real and personal estate of such insolvent 
or insolvents by* virtue of this Act, to be executed by his assignee or assignees 
for the benefit of his creditors, ” 


If their Lordships had to construe S. 7 of the 11 and 12 

Vic. c. 21, they would doubt that the Imperial Parliament sit- 

ting at Westminster in passing the 11 and 12 Vic. c. 21, ever 

contemplated or intended that “ the Real and Persona] Estate 
R— 109 


P. C. 
Sat Narain 
e°’ v. 
Bebari Lal. 

Sir 
John Edge, 


P C, 


a 


Sat Narain 


v. @ 
Bc hari Lal. 





Sir 
John Edge, 


866 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLVI. 


of such Petitioner” which a Court might order to be vested in 
an Official Assignee,or a right to sell it for the debts of a Hindu 
father, might be held to include or should include the unparti- 
tioned separate interest of a Hindu coparcener, who was not a 
petitioner, in the immoveable property of a joint family. 


In Rangayya Chetti v. Thanikachalla Mudali(8) a vesting 
order was made under “ Insolvent Act, S. 7 ” (? 11 and 12 Vic. 
C. 21, s. 7) against the managing member of a Hindu joint 
family who was adjudicated an insolvent. The joint family con- 


“sisted of the managing member of the family who,was the 


insolvent, his sons and his brother. The Official Assignee con- 
veyed a house which was part of the joint property of the fami- 
ly toa purchaser, who sued for possession. Subramania 
Aiyar, J. following the judgment of Latham, J. in Fakirchand 
Motichand v. Hurruckchand (4) which has been 
above referred to, held that the Official Assignee 
could convey the share of the sons in the joint property, but not 
the share of the brother, and in so holding called in aid in sup- 
port əf his finding S. 266 of the Code of Civil Procedure, 1882, 
and the decision in Jagabhai Lalubhai v. Vijbhukandas Jagji- 
vandas (3), of West and Birdwood, JJ. in reference to that 
section 


In Nunna °Brahmayya Setti v. Chidaraboyina 
Venkataswamy (9) seven bròthers who were of full 
age and a minor son of one of them were members 
of a joint Hindu family governed by the law of 
the Mitakshara, and carried on a business, which 
had previously been carried on for very many years by the joint 
family to which they belonged. The seven brothers applied 
under 11 and 12 Vic. c. 21, to be adjudged insolvents. The 
minor member of the family who was a son of one of the seven 
brothers was not a party to that application. The debts in the 
schedule to the application were all debts incurred in carrying 
on the family business. Upon that application a vesting order 
was made under S. 7 of the Act. The Official Assignee sold a 
portion of the property of the joint family to the plaintiffs. 
Subsequently to that sale a person, who was a defendant to the 
suit, obtained a money decree against the son, who had been a 
minor, and in execution of that decree the son’s share in the 
land was sold and was purchased by the defendant. Thereupon 


3. (1886) ILR rr B 37. q (1883) ILR 7B 438. 
8. (1895) IL R19 M74 9, (1902) ILR 26 M 214. 
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a suit was brought by the plaintiffs for a declaration that the ae 
purchase by the defendant was inoperative by reason of*the — SatNarain 
prior sale to them by the Official Assignee. The suitcameon 44-7 pay 
appeal before Bhashyam Aiyangar and Moore JJ. who follow- — 
ed the decision of Latham, J. which has already been referred , (asc eae 
to. They referred to the decision of West and Birdwood, JJ., 

which has been also mentioned, and they relied in support of 

their judgment upon decisions under S. 266 of the Code of 

Civil Procedure, 1882. These learned Judges followed the 

ruling of Latham J., but they referred to an observation wbich 7 

had been made by him in the case which he had decided, “ That 

it has been suggested that th right vests in the Official As- 

signee as being a ‘power’ within the meaning of S. 30. But I 

think it falls more appropriately within the words of S. 7, and 

that there is no occasion to resort to S. 30, which seems to apply 

to powers in the ordinary legal sense of the term, created bye 

will or instrument inter vivos,” and they held that the power 

could be derived only under S. 30 and not under S. 7. The 13 

and 12 Vic. c. 21 was repealed by the Presidency Towns Iysol- 

vency Act, 1909, so far as it had not been previously repeated. 


In Sanyasi Charan Mandal v. Asutosh Ghose (1) the 
question related to the power of a Court under the Provincial 
Insolvency Act of 1907 to adjudicate an infant an insolvent. 
who was a Hindu and a member of a family which carried on 
what is described in the report as “ a joint family ancestral busi- 
ness in rice and firewood” in the District of the 24 Parganas. 
It also related to the power of a Court to appoint a Receiver of 
the infant's property. It is not stated in the report of the 
case what was the school of Hindu Law which governed the 
family. The material facts appear to have been that one 
Bhuban Mohun Mandal, who had carried on the business, had 
five sons "of whom the infant was one. The five sons are said 
in the report to have “inherited ” the business. It does not 
appear in the report when Bhuban Mohun died. On 
the 1gth February, 1912, creditors, whose firm name was 
Kishenchand. Kiesharichand, applied to the District Judge of the 
24 Parganas to have all the partners in what may be described 
as the debtor firm adjudicated insolvents, and prayed for the 
appointment of a Receiver of all the properties of the partners 
in the business. At the time when the application was made 
to the Court one of the five sons, Sanyasi Charan Mandal, was 
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aminor. The District Judge refused the application for the 
adjutlication of the minor son, but granted it with regard to the 
four other sons and appointed a Receiver of all the business of 
the four sons who were of full age and of all the properties 
purchased after the death of Bhuban Mohun Mandal and of 
four-fifths only of the properties inherited by the brothers from 
their father. From that order the minor son and the creditors 
separately appealed to the High Court. The appeals were 
heard by Mookerjee and Beachcroft, JJ. who held that the 


“miner being an infant under age could not be adjudicated in- 


solvent and that his property and share in the business would 
not vest in a Receiver who migh®be appointed. Those learned 
Judges also held that under the law in India when a partner in 
a firm has become bankrupt (adjudicated insolvent) the part- 
ntrship is not necessarily dissolved except by an order of a 
Court made in a suit by a partner who has not been adjudicated 
insolvent, and added 


“ Consequently, in this country (India), when a person has been adjudi- 
cated an insolvent, the partnership is not necessarily dissolved, and the Receiver, 
who is appointed under S. 16 of the Provincial Insolvency Act, merely replaces 
thè insolvent partner in respect of the business of the firm, that is, the Receiver 
and the partners who have not been adjudicated insolvents continue to constitute 
the frm, It may poasibly be open to the Receiver to take steps for the dissolu- 
tion of the partnership, but he cannot claim, as Receiver in insolvency, to take 
exclusive possession of the assets of the firm, including, in this case, the interest 
of the infant who has not been añjudicated an insolvent........ But whatever 
remedies may be available hereafier to the Receiver or to the creditor, it is 
clear that the properties of the infant cannot be dealt with by either of them in 
these proceedings. ” 


It does not appear from the report of the case whether any 
of the debts in respect of which the proceedings in insolvency 
were taken had been incurred when Bhuban Mohan Mandal 
was carrying on the business, but Sir Shadi Lal, C. F., in his 
judgment on the question submitted to the Full Bench, with 
which the other learned Judges concurred, referred to the de- 
cision of the Calcutta High Court in Sanyasi Charan Mandal 
v. Asutosh Ghose (1) although he considered it not directly 
relevant to the question before the Full Bench. | 


The only other case to which their Lordships think it is 
necessary to refer is that of Harmukh Rat-Munna Lal v. Radha 
Mohan (2) ; it was relied upon in the answer of the Full Bench 
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in this case. In that case one Jai Narain and his son Ban- 
wari Lal, a minor, constituted a joint Hindu family, governed 
by the law of the Mitakshara, and carried on business as a 
firm under the name of Rama Nand-Jai Narain. Jai Narain 
was adjudicated insolvent on 21st August, 1912, under 
the Provincial Insolvency Act, I[leof 1907. His son, Ban- 
wari Lal, was not adjudicated an insolvent. ‘Their Lordships 
are unable from the report to state the facts of the case with 
any accuracy,but it appears that in execution of a decree against 


Jai Narain and Banwari Lal a cotton press belonging to them? 


was sold on 7th October, 1912, and Rs. 5,000 was realised 
by the sale. It also appea# that a firm of Harmukh Rai- 
Munna Lal obtained an ex parte decree against Jai Narain 
and Banwari Lal, and that Banwari Lal made an unsuccessful 
application to set aside that decree on the ground that he was 
a minor. Harmukh Rai-Munna Lal applied for on the 28th 
November, 1912, and obtained a pro-rata share amounting to 
Rs. 2,382-15-9 of the Rs. 5,000 which had been realised by 
the. sale of the 7th October, 1912. It also appears thgt the 
Receiver in the adjudication against Jai Narain brought a suit 
against Harmukh Rai-Munna Lal to recover the 
Rs. 2,382-15-9 and that it was held by Broadway and, Abdul 
Raoof, JJ., that the Receiver was entitled to recover the 
Rs. 2,382-15-9 on the ground that it was the duty of Banwari 
Lal to pay the debts of his father Jai Narain. These learned 
Judges appear to have relied for that decision on the judg- 
ment of Latham, J., in the case reported in Fakirchand Moti- 
chand v. Motitchand Hurruckchand (4) which they considered 
was followed by Subramania Aiyar, J. in the case reported in 
Rangayya Chetti v. Thantkachalla Mudalii (8) and by 
Bhashyam Aiyangar and Moore, JJ. in the case reported in 
Nunna Brahmayya Setti v. Chidaraboyina Venkataswamy (9). 


No one has appeared for respondents and consequently 
this appeal has been argued ex parte. ‘Their Lordships have 
carefully considered the Presidency Towns Insolvency Act, 
1909, and will now express the conclusions at which they have 
arrived. 

In their ‘Lordships’ opinion the question referred to the 


Full Bench of the High Court should have been answered in 
the negative. It is true that S. 17 of the Act of 1909 provides 
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that on the making of an order of adjudication “the property 
of the insolvent” shall vest in the Official Assignee and shall 
become divisible among his creditors,and that by S.2 “property” 
is defined as including any property over which any person 
has a disposing power which he may exercise for his own bene- 
fit; and it may be said that a Hindu father’s power to sell 
the joint property and apply the proceeds to the pay- 
ment of his debts is such a power. But the definitions in 
S. 2 are only to apply “ unless there is something repugnant 
M the subject or context’’ ; and it is necessary therefore to 
consider the effect of the definition of “property” contained in 
that section in relation to the sifbject-matter which is being 
„dealt with and the other sections of the Act. Now, as to 
the subject-matter_namely, the joint property of an undivided 
Hfhdu family_it is certainly a startling proposition that the 
insolvency of one member of the family should of itself and 
immediately take from the other male members of the family 
their interests in the joint property and from the female mem- 
bers their right to maintenance and transfer the whole estate 
to an assignee of the insolvent for the benefit ot “his creditors. 
THe father’s power to dispose of the joint property is not ab- 
solute, aut conditional on his having debts which are liable to 
be satisfied out of that property ; and S. 2 seems to contem- 
plate.an absolute and unconditional power of disposal. And 
if the later sections of the Act are examined, it becomes appa- 


e rent that this cannot have been the intention of the statute. 


S. 52 provides that the property of the insolvent divisible 
among his creditors shal] comprise “ the capacity to exercise 
and to take proceedings for exercising all such powers in or 
over or in respect of property as might have been exercised by 
the insolvent for his own benefit,” and it is difficult to reconcile 
this provision with the proposition that the property itself vests 
in the Assignee. S. 23 provides that when an adjudication is 
annulled the property of the debtor shall (subject to any direc- 
tion of the Court) revert to the debtor to the extent of his 
right or interest therein ; but this section contains no provi- 
sion for the reverter of property over which the debtor had a 
disposing power only to the persons who were entitled to it 
subject to that power. S. 76, which enacts that the insolvent 
shall be entitled to any surplus remaining after payment in full 
of his creditors, is equally silent as to the destination of surplus 
property in which others had an interest. Having regard to 
these considerations and to the scope of the Act, their Lord- 
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ships are satisfied that it was not the intention of the Act 
that on the insolvency of a father the joint property ðf his 
family should at once vest in the Assignee. It may be that 
under the provisions of S. 52 or in some other way that pro- 
perty may in a proper case be made available for payment of 
the father’s Just debts ; but it is quite a different thing to say 
that by virtue of his insolvency alone it vests in the Assignee, 
and no such provision should be read into the Act. 


As to the authorities cited, it does not appear, to their, 
Lordships that they are inconsistent with the above conclufion. 
The cases of Fakirchand Motichand v. Motichand Hurruck- 
chand (4), Rangayya Chettt v. Thanikachalla Mudali (8), 
and Nunna Brahmayya Setti v. Chidaraboyina Venkata- 
swamy (9) were decided under a different statute. Sanyasi 
Charan Mandal v. Asutosh Ghose (1) and Harmukh Rai 
Munna Lal v. Radha Mohan (2) were partnership cases and 
are not directly in point. 


For the reasons above given, their Lordships will humbly 
advise His Majesty that this appeal should be allowed’ with 
costs, that the decree of the High Court should be set aside 
with costs and the decree of the District Judge should be afirm- 
ed, except that the date for the payment of the Rs. 41,500 
less the costs of the plaintiff-appellant incufred by him on the 
appeal to the Court below and his costs of this appeal should 
be extended to six months from the date of the receipt in the 
High Court of the Order in Council. 

A. de M. Appeal allowed. 
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Gangulu ing, and abatement of appeal as regards him—Dismissal of appeal as regards 
oe othems also on ground of—When justified. 

Chengama e The plaintiff sued the defendants, who were four in number, alleging 
Naidu, 


that he entered into a partnership with them, that he contributed towards 
capital Rs. 1,745, that the defendants by suppression of the accounts of the firm and 
® otherwise were causing loss to him, and on these grounds he gsked for a decree 
dissolving the partnership and directing the defendants to pay him the amount 
due inclusive of interest and profits. 
The Sub-Judge found that substantially the case of the plaintiff was true 
and that the defendants fraudulently withheld the account-books. In the 
a rest he gave the plaintiff a decree for R 1,745 and profits amounting to Rs. 1,100. 
The sum of Rs. 1,100 was decreed as profits on the ground that, as the defendants 
had suppressed the account-books, ever% presumption should be made against 
them anf the plaintifPs figure must be accepted. 


From the decree of the Sub-Judge the first three defendants preferred an 
appeal to the District Judge, contending that there was no partnership at all 
and that the plaintiff was in possession of the account-books and was responsible 

e for their suppression. There was no contest between the defendants inter se 
as to the measure of the liability of eath one of them, and they were prepared 
to pay jointly the amount likely to be decreed by the Appellate Court. 


Pending the appeal, the 3rd defendant died, and, as his legal representative 
was not brought on record within the prescribed period, the appeal abated so 
gar as he was concerned, Thereupon the Dt. Judge dismissed the appeal as 
regards defendants 2 and 3 also on the ground that all the partners were necessary 
parties to a partnership action and that the appeal in the absence of the legal 
representative of the ard defendant was incompetent. 


Held, reversing the District Judge, that the rule that a plaintiff in a parc- 
nership action was liable to have his suit dismissed if he did not make all the 
partners parties to his suit was inapplicable to the case before him anf, that 
he ought not to have dismissed the appeal as regards defendants r and 2 also. 


Appeal under cl. 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Charles Gordon Spencer, Officiating 
Chief Justice, in S. A. No. 955 of 1921, preferred against the 
decree ot the District Court, Chittoor, in A. S. No. 61 of 1919 
(O. S. No. 48 of 1917, Sub-Court, North Arcot). 


A. Krishnaswami Aiyar and B. Somayya for appellant. 
L. A. Govindaraghava Aiyar and L. S. Viraraghava Atyar 
for respondents. 


The Court delivered the following 


JUDGMENTS :_Venkatasubba Rao, J. :— This is a Letters 

uns ean j. Patent appeal from the decision of the Officiating Chief Justice. 
The facts that have led to this appeal may be briefly stated. 

The plaintiff sued the defendants, who are four in number, 

alleging that he entered into a partnership with them, that he 

contributed towards capital Rs. 1,745, that the defendants by 

suppression of the accounts of the firm and otherwise were 
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causing loss to him, and on these grounds he asked for’a 
decree dissolving the partnership and directing the defendants 
to pay him the amount due inclusive of interest and profits. 


Defendants 1 to 3, while admitting that they entered into 
the partnership, pleaded that as the plaintiff had made default 
in the payment of the capital agreed to be contributed, the 
partnership was dissolved within a few months of its forma- 
tion, that the accounts were settled, that the amount due to 


the plaintiff was paid up and that the account-books of. thes 


dissolved partnership were taken by the plaintiff. The written 
statement of the 4th defendant is not before us, but it would 
appear that he did not admit that the plaintiff contributed 
Rs. 1,745 as capital, but he had no objection to have accounts 
taken and his share of the profits paid over to him. 


The learned Subordinate Judge found that substantially 
the case of the plaintiff was true, that the defendants fraudu- 
lently withheld the account-books, and in the result he gave 
the plaintiff a decree for Rs. 1,745 and profits amounting to 
Rs. 1,100. The plaintiff claimed in the plaint the said amount 
as profits, and on the ground that every presumption should be 
drawn against parties suppressing the account-books, tke Sub- 
ordinate Judge accepted the figure mentiomed by the plaintiff 
as the profits due to him and directed that amount to be paid. 


From the decree of the Subordinate Judge the first three 
defendants preferred an appeal to the District Judge. ‘The 
3rd appellant(3rd defendant) subsequently died and his legal 
representative was not brought on the record within the pre- 
scribed period. The appeal abated so far as the deceased 
appellant was concerned under O. 22, R. 3, Civil Procedure 
Code, and the respondent applied to the District Judge for 
the dismissal of the appeal on the ground that all the partners 
were necessary parties to a partnership action and that the 
appeal in the absence of the legal representative of the 3rd 
appellant was incompetent. The District Judge on the 
strength of Raj Chunder Sen v. Ganga Das Seal and Ramgati 
Dhur v. Raj @hunder Sen (1) dismissed the appeal. It may 
be observed in this connection that the 4th defendant was not 
even at the outset made a party to the appeal, but this defect 
was not made a ground of the application to dismiss the appeal. 
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MODENT A second appeal was filed to this Court by defendants 1 
v. ande2 from this order of dismissal. Spencer, O. C. J., hold- 
Chengatha ing that Raj Chunder Sen v Ganga Das Seal and Ramgati Dhur 

l v. Raj Chunder Sen (1) did not apply to the facts of this case, 
ape y, reversed the decision of the District Judge and remanded the 
*appeal to the lower appellate Court for disposal ‘on the merits. 


I am of the opinion that the decision of the learned Officiating 
Chief Justice is right. It is undoubtedly true that ordinarily, 
to a partnership action, all the partners must be made parties, 

“'forean account cannot be taken in the absence of any partner. 
Let me take an example. 4 sues B, C and D for an account 
of a dissolved partnership. 4 ‘claims Rs. 500 as the amount 
payable to him. If a partnership account is taken, it may be 
found that D owes the partnership Rs. 2,000 out of which 
€ is entitled to Rs. 1,000, B to Rs. 500 and 4 to Rs. 500. 

e Take another instance. A claims Rs. 500. The ac 
counts may disclose that B and C owe the partnership each 
Rs. 1,000, Rs. 1,500 is due to D and Rs. soo to 4. ‘These 
illustrations show that it is ordinarily impossible to take an 
account of a dissolved partnership in the absence of any one of 
the partners. The Courts have therefore invariably held that 
a plaintiff in a partnership action is liable to have his suit dis- 
missed if he does aot make all the partners parties to his suit. 

In the present case, however, the facts are somewhat dif- 
ferent. The Subordinate Judge has given a decree for a 

e ‘lump sum, being of the opinion, that accounts cannot be taken 
in the normal way in the absence of account-books. Whether 
the Judge was justified in giving the plaintiff a decree for the 
whole amount of profits claimed, is not a matter with which 
we are now concerned. It is no doubt true that his finding 
in effect involves taking of an account. As Mr. A. Krishna- 
swami Aiyar, the vakil for the plaintiff put it, the decree of 
the Subordinate Judge is the result of a notional taking of an 
account though there may be no actual taking of an account. 
This, I am prepared to accept ; but still is the presence of 
all the parties necessary ? 

Firstly, defendants 1 and 2, who were the appellants be- 
fore the District Judge, contend that there was no partnership 
at all. In deciding this issue, the Court is not hampered by 
the absence of any of the parties. The case of those defend- 
ants is that there is no partnership to be dissolved and the 
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rule that requires that all the partners must be made parties 
to a partnership action cannot apply to a case like the present 
where the appellants deny the existence of the partnership. 


Secondly, the three defendants who originally filed the 
appeal put forward a common case, were represented by # 
single pleader and preferred a joint appeal. They made com- 
mon cause against the plaintiff and there was no dispute on 
any point among themselves. ‘They urged that the plaintif 


was in possession of the account-books and was respongible.s 


for their suppression. If in appeal this contention is accept- 
ed and the plaintiff is foundeto be in possession of the books, 
he being unable to produce them, (he asserts he has not got 
them), the appeal will be allowed and the plaintiffs suit 
will be dismissed. In this event again, the absence of any 
particular party is not fatal to the appeal. Under O. 41, 
R. 4, Civil Procedure Code, the decree then may be reversed 
not only in favour of the defendants who are before the Court, 
but of all the defendants. It makes no difference that the 
other defendants are not parties to the appeal. i 


Thirdly, if it is found in appeal that the defendants sup- 
pressed the account-books, two alternatives are possible ¢ either 
the decree of the Subordinate Judge maybe affirmed or the 
Appellate Court may direct an account to be taken on a difler- 
ent footing, different from the one adopted by the Subordinate 
Judge. If the decree of the Subordinate Judge is afirmed, 
then again the absent defendants will be bound by the result, 
and the fact that they are not represented in appeal causes no 
inconvenience. [f any different basis is adopted by the Appel- 
late Court for taking the account, even in that case, no dispute 
at any time having existed between the three defendants, the 
absence of one of them in the appeal does not stand in the way 
of the rights of the parties being determined. Whatever 
may be the amount decreed by the Appellate Court the three 
defendants were prepared to pay it jointly, and it must be noted 
that the decree of the Appellate Court cannot be for an amount 
larger than what was allowed by the Sub-Court. If the de- 
cree of the /Atppellate Court to any extent modifies the Sub- 
Court’s decree in favour of the defendants, it may enure for 
the benefit of all of them ; but as between the three defendants 
the Court is not called on to decide the measure of the lability 
of each one of them and determine their rights inter se. And 
the learned Vakil for defendants 1 and 2 has clearly stated to 
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us (if any such assurance is necessary) that his clients do not 
propose to raise any question of this kind. In this view also, 
theeabsence of the 3rd defendant’s representative is not fatal 
to the appeal. 

Raj Chunder Sen v. Ganga Das Seal and Ramgati Dhur v. 
‘Raj Chunder Sen (1) is therefore clearly distinguishable and 
does not apply. 

As stated at the very outset, there is no indication that ar 
objection was taken by the plaintiff to the appeal being defect- 


“ively constituted on account of the absence on the record of the 


4th defendant. ‘This is possibly due to the fact that the plain- 
tiff realised that under O. 41, ®. 20, Civil Procedure Code, 
it was open to the Court to direct the 4th defendant to be made 
aparty. But, however, it is unnecessary to consider this point 
as I find that it was not raised before the District Court. 


In the result, the judgment of the Officiating Chief Justice 
is confirmed and the Letters Patent Appeal is dismissed with 
costs. 


Jackson, J._I agree. 
A. S. V. fe L. P. Appeal dismissed. 
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ODGERS. 


Nagappa Pillai Petitioner* (Plaintiff ) 


v. 
Arunachalam Chetty Respondent (Defendant). 


Chit fund—If a lottery—Dustontinuance ın the middle—Subscriber if en- 
titled to sue for refund of subscriptions pard—Severance of legal from illegal 
part—Contract Act, S. 65—Applicability—Small cause revision case—Difference 
in opinion among Judges constituting Bench—Cioil Procedure Code, S. 98— 
Letters Patent, cl. 36—W hich applies. 

The defendant was carrying on a chit fund. There were 500 subscribers 
each paying one rupee per month. The chit was to go on for 50 months and 
every month two prizes of Rs 25 each were to be drawn by lot ; any subscriber 
who happened to win a prize would get Rs. 25 at once and had to pay thereafter 
only 8 as a month, while if he won a second prize he would be given another 
Rs. 25 and thereafter his subscriptions would cease and his name would no 
longer be included in drawing the prize. At the end of 5o months all sub- 
scribers who had won no prize would be paid back the wholqof the money they 
had subscribed. Held, the arrangement was clearly a lottery. 

Where the stakeholder discontinued the chit after 27 months and thereupon 
a subscriber sued him for refund of the subscriptions he had paid, held, per 


Krishnan, J. (Odgers, J. holding contra) the main point was to pay back the 


*C RP No. 243 of 1922. 25th March, 1924. 
1. (1904) I L R 31 C 487 (P C). 
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total amount of subscriptions paid while the arrangement to give prizes was ofly 
a collateral one serving as an inducement to join the chit and hence the fprmer 
was severable from the latter and the illegality of the latter did not neces- 
sarily attach to the former. The suit for refund was therefore maintain’ble. 
Sankunn1 v. Ikkora Ky tti, (1919) M W N 570 not followed. 


Per Odgers, J. :—As a material part of the illegal purpose had been carried, 
out, the subscriber was not entitled to recofer the amounts paid, as both the 
plaintiff and defendant were in part delicto and there was no ground for hold- 
ing they were not polir est conditio possidentis. Nor is the case to which S. 65 
Contract Act, would apply as the contract was illegal from the beginning. 


Held also, per curiam —Where a High Court acts in revision ander S. 254 


of the Provincial Small Cause Courts Act, and the Judges constituting the Bench 
differ in opinion, S. 98, Civil Procedure Code, does not apply but under cl. 36 
of the Letters Patent the opinion of the Senior Judge would prevail. Case-law 
reviewed. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munstf 
of Devakotta in S. C. S. No. 561 of 1921. 


K. S. Narayana Atyangar and Sivaramakrishna Atyar for 
M. Subbaraya Atyar for petitioner. 


P. C. Sundaram Atyangar for respondent. 
The Court delivered the following 


JUDGMENTS :— Krishnan, J. -—This Civil Revision Peti- 
tion has been referred to a Bench by Coleridge, J. as he con- 
sidered that the ruling of Phillips, J; in Sankunni v. Ikkora 
Kirtti (1) on which the judgment of the District Munsif is 
based required re-consideration. 


The suit refers to a chit fund carried on by the defendant. 
There were 500 subscribers each paying a rupee a month. 
The chit was to last for 50 months during which period two 
prizes were to be drawn by lot of Rs. 25 each among the sub- 
scribers every month. Any subscriber who happened to win 
a prize was paid Rs. 25 at once and was thereafter to pay only 
a subscription of eight annas a month. If he won a second 
prize he would be paid Rs. 25 more and his subscription 
ceased and his name would no longer be included in drawing 
the prizes. At the end of the soth month all the subscribers 
who had won no prizes were to be paid back the whole of the 
money they sabscribed, namely Rs. 50 each ; the single prize 
winners were similarly to be repaid Rs. 25 each. ‘These are 
the rules under which the chit was carried on. There were 
certain other rules regarding defaulting subscribers, but it is not 
necessary now to refer to them. 


1. (1919) M W N 570. 
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It will thus be seen that while the subscribers do not 
losee any part of the subscriptions they pay 
they get a chance of winning one or two prizes. That 
chance was decided by lot. But the prizes did not come out 
of the subscription paid as the total amount had to be repaid to 
the subscribers after the sth month. The prize money was 
apparently obtained from the interest that the defendant could 
realise by himself investing the subscription moneys received 
by him for the 50 months, during that period. 


” There can be no doubt that so far as the arrangement re- 
garding the giving of prizes is comcerned it is clearly a lottery; 
and any suit brought, for example, to recover the prize money 
will fail as being one to enforce an illegal contract. S. 294A 
of the Indian Penal Code makes a lottery an illega] transaction. 
The present suit however is not for such a purpose but for the 
refund of the subscriptions paid as the chit has been disconti- 
nued by the defendant. The question we have to decide 1s 
whether the illegality of the prize arrangement attaches itself 
to the contract to repay in a lump sum at the end of the 50 
months the total subscriptions collected for those 50 months 
and prevents the plaintiff's present claim from being recognis- 
ed and enforced. . 


It seems to me that the main contract between the parties 
were to pay back the total sum of the subscriptions collected in- 
tact in a lump sum at the end of the period. As an induce- 
ment to join the chit the prize arrangement has been added on 
to it as a collateral arrangement to the main contract. It is a col- 
lateral and ancillary advantage that a fortunate subscriber may 
get if he wins a prize. Iam inclined to think that the contract 
to repay the subscriptions at the end of the period is severable 
from the arrangement to give prizes and the illegality of the 
latter does not necessarily attach to the former. ‘The arrange- 
ment amounts to this that in lieu of interest on his money tke 
subscribers accept the chance of winning one or two prizes in 
a lottery ; for the capital has to be refunded to them intact at 
the end of the term. Any illegality attaching to the interest 
arrangement will not necessarily affect the claim for the capital. 
I do not consider that it is right to hold in the circumstances of 
this case that any portion of the money stated to have been 
paid by the plaintiff has been actually paid out as prizes ; for 
the condition to return the money at the end of the term ex- 
cludes such an inference. 
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In the case in Sankunni v. Ikkora Kirtti (1) the learnéd 
Judge did not have his attention drawn to the point of view 
above set out, the respondent not having been represented be- 
fore him. In the view I am taking it follows that the plaintif’ s 


sult is maintainable as brought and it is not necessary to refer 
( 


to the variou English and Indian cases cited before us. 


I would therefore set aside the decree of 
the District Munsif and remand-the case to him for disposal 


on the merits and direct defendant to pay the costs of this Civil , 


Revision Petition to the plaintif ; and direct other cost$ to 
abide and follow the result angl the stamp duty for this petition 
to be refunded. 


Odgers, J.:__This is a Civil Revision Petition by the plain- 
tiff in a small cause suit. He sued for the recovery of a surh 
of money representing his subscriptions to a certain chit fund 
and interest. The District Munsif found the chit in question 
was a lottery and relying the ruling in Sankunni v. [kkora Kirt- 
ti (1) dismissed the plaintiff’s suit. The first question therefore 
is whether the District Munsif was right in his opinion that the 
chit was a lottery. It consisted of 500 tickets of a rupee each 
and was to continue for 50 months. On the 5th ob every 
Tamil month two prizes were to be drawneof Rs. 25 each, a 
winner of one prize inthe series paid annas eight only as 
monthly subscription after winning : a winner of 2 prizes paid 
nothing subsequently. The prize-winners each month were 
determined by lot. It is contended that this chit fund falls 
within the scope of the ruling in Kamakshi Achari v. Appavu 
Pillai (2), where it was laid down that a transaction is not 
necessarily a lottery within Act V of 1844 because some matter 
is agreed to be decided by lot. In that case it was to be de- 
termined by lot which of the subscribers should be entitled to 
take the whole amount of the month’s subscriptions. All got 
their subscriptions returned, it was only the loan of the common 
fund which was determined by lot. The present case goes 
much further than this. A lottery not authorized by Govern- 
ment is now illegal by virtue of S. 294-A, Indian Penal Code, 
and in the preSent case it is clear that in the most favourable 
event a subscriber could draw 2 prizes or Rs. ṣo at the first 
drawing, i. 'e., on subscribing rupee one. In the least favourable 
event he drew no prize and got his subscription back at the end 
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of the soth month. This chit fund proceeded for 26 or 27 
months and the proprietor,or stake-holder then stopped the 
chis, on hearing, it is said, of the judgment of Phillips, J. re- 
ported in Sankunni v. Ikkora Kirtti (x). The present suit 


js to recover back the instalments already paid by plaintiff as 


subscriber to the chit. I have no doubt that thé chit fund un- 
der consideration is a lottery or distribution of prizes by lot 
or chance and is therefore illegal under the law. The appel- 
lant before us however urges that the lottery can be and ought 
to le separated from the contract to return the subscriptions at 
the end of the soth month and that as the plaintiff's subscrip- 
tions in the hands of the stake-hdfder have not yet been applied 
to the illegal purpose, they can be recovered. That part of 
plaintiff's subscriptions has gone in paying the prize winners is 
clear. Further plaintiff has taken his chance in the lottery of 
drawing one or two prizes every month for 26 or 27 months. 
His name or number has been placed in the lottery for each 
one of those drawings. He has not chanced to draw a prize 
though he has competed for it by taking part in the lottery. I 
do not see therefore how the two things can be kept distinct. 
‘Phe plaintiff argues that thecase falls within the law as to 
wagers, i. e., S. 30, Contract Act and corresponding to S. 18 of 
the Gaming Act, .1845 (8 and g Vic. c. 109). There was 
some argument before us that S. 65, Contract Act applied to 
this case. I am of opinion that it is wholly inapplicable__the 
agreement here is not discovered to be void nor did the contract 
become void__it was illegal from the beginning. Under the 
section of the Gaming Act it has been held that the words pro- 
hibiting the recovery of money ‘ which shall have been deposit- 
ed to abide the event upon which any wager shall have been 
made’ do not prevent the party from repudiating the wager at 
any time either before or after the event and before the money 
is actually paid over and recovering his own deposit from the 
stake-holder. Cf. Hampden v. Walsh (3) whether the autho- 
rity of Hasllow v. Jackson (4) is established and Diggle v. 
Higgs (5) in the Court of Appeal. Both cases 
were approved by the Privy Council in Trimble v. Hill (6). 
Therefore, when money has been paid under an wnlawful agree- 
ment but nothing else done in performance of the latter, the 


money may be recovered back. Tappenden v. Rundall (7) 





1. (1919) MWN 570. 3. 1 QBD 189. 4 $8 B and C 221. 
5 2 Ex D 422. 6 5 AC 342, 7. (1801) 2 B and P 467, 
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followed in Ledu Coachman v. Hiralal Bose (8). The ex- 
ception engrafted on the section of the Gaming Act by this tase 
is probably confined to cases where the agreement is not aetu- 
ally criminal or immoral. See particularly per Chambers, J., in 
Tappenden v. Rundall(7). If this is so, the present case would, 
appear to be outside the benefit of tHe exception as falling with- 
in the Criminal Law. Even otherwise the effect of Kearly v. 
Thomson (9) and Taylor v. Bowers (10) is that the recovery 
may be made before the illegal purpose or any material part of | 
it is carried out. Fry, L. J. atp. 747 in Kearly v. Thomson ¢9) ° 
says :_‘I hold therefore that where there has been 
a partial carrying into effect of an illegal purpose 
in a substantial manner, it is impossible though 
there remains something not performed, that the 
money paid under that illegal contract can be recovered 
back.” On this case can it be said here that no material parte 
of the illegal purpose has been carried out ? I think not. 26 
or 27 months have elapsed out of the ṣo originally contemplat- 
ed or more than half the term of the lottery has run and psizes 
have been awarded by lot every month up to the time the pie 
was brought to an end. One has little sympathy indeed wi 
the defendant, who has enriched himself at the expense of his 
subscribers but where both plaintiff and defendant are in part 
delicto, and there is no ground here whatever for holding that 
they are not potir est conditio possidentis and in my opinion 
the plaintiff is not entitled to recover. The Civil Revision Peti- 
tion must therefore be dismissed. I should like to express my in- 
debtedness for the assistance of the able arguments advanced 
by the learned vakils in this case, Mr. Sivaramakrishna Aiyar 
for the appellant and Mr. Sundaram Aiyangar who, in the ab- 
sence of the respondent,kindly argued the case as amicus curiae. 

This petition coming on again “ for argument ” on Thurs- 
day the 13th day of March, 1924 and having stood over for 
consideration this day, the Court delivered the following 

JUDGMENTS + Krishnan, J. We have differed in our 
opinion as to the result of the revision. The question now to 
be decided is whether clause 36 of the Letters Patent or S. 98 
of the Civil Pr8cedure Code applies to the case. 

S. 98 in terms applies only to appeals under the Civil Pro- 
cedure Code. S. 108 makes it applicable to second appeals 
but there is no similar provision making it applicable to revision 

7 (r80r) 2 B & P 467. 8. (1915) I L R 43 C 115. 
9. (1890) 24 Q B D 742. 1. IQB D29, 
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petitions under S. 115, Civil Procedure Code, or under S. 25 of 
the Small Cause Courts Act, or under the Government of India 
Act. S. 141 cannot be relied on for applying S. 98 to such pro- 
ceedings as it refers only to procedure provided for suits and 

enot for appeals as pointed out in the case in In re, Karri V en- 
kanna Patrudu (11). Ffrthermore as pointed out by their 
Lordships of the Privy Council in Thakur Prasad v. Fakir 
Ullah (12), S. 647 corresponding to the present S. 141 refers 
to matters in the nature of suits such as proceedings in pro- 
ba®es, guardianships and so forth; it does not refer to revi- 
sion petitions in the High Court. When the High Court 
acts in revision in a small cause suit it does not do so under 
the Civil Procedure Code but under S. 25 of the Provincial 
Smal] Cause Courts Act and. S. 98 cannot be applied to it in 
the absence of a special provision so applying it. On the 

eother hand S. 7 of the Civil Procedure Code expressly excludes 
the applicability of S. 98 to Small Cause Courts. S. 115 is 
also excluded showing thereby that S. 7 is not confined in its 
application to Small Cause Courts in their original jurisdiction 
when trying suits but applies also to Courts exercising revi- 
sional powers in small cause matters. S. 7 seems to be con- 
clusiwe to show that S. 98 does not apply to small cause 
revisions. ä 


On the other hand there is no difficulty in applying cl. 36 
of the Letters Patent though it speaks only of original and 
appellate jurisdictions. It has been consistently held that the 
expression “ appellate jurisdiction” in this clause includes re- 
visional jurisdiction. [See Chappan v. Moidin Kutty (13) 
and Srinivasa Aiyangar v. Ramaswami Chettiar (14)]. This 
view is further supported by the recent amendment of S. 15 
of the Letters Patent excluding judgments in civil revision 
cases from the class of appealable judgments. As pointed out by 
Edge, C. J. in Hussaini Begam v. The Collector of Muzaffar- 
nagar (15) the provision in the Letters Patent must be applied 
to all cases in the High Court except those to which S. 575 
of the old Code, now S. 98, can properly and without straining 
its language be applied. In that case cl. 27 of the Allahabad 
Letters Patent, corresponding to cl. 36 of ors, was applied 
to a case where the learned Judges differed on the question 





rr. (1915) 13 MLT sox. 12. (1894) IL R17 A 106:5MLJ3 (PC). 
13. (1898) [LR az M 68:8 MLJ 3x (FB) 
14. (1915) IL R349 M 235: 29 ML J 12 (FB). 
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whether sufficient cause for excusing delay in filing an appeal 
had been shown or not. Recently the Privy Council had to 
consider the question whether S. 98, Civil Procedure Codę or 
the Letters Patent‘applied to an appeal from a decree passed 
on the Original Side, see Bhaidas Shivdas v. Bai Gulab (16). 

Their Lordships refer to Ss. 4 andeg8, Civil Procedure Code, 
and point out that there is no specific provision in S. 98 and 
that there is a special form of procedure which was already 
prescribed, namely, cl. 36 of the Letters Patent and therefore 
under S. 4, the former could not be treated as contrélling the 
latter. It was held in In re, Karri Venkanna Patrudu (11) 
already referred to that cl. $6 of the Letters Patent applied 
where two Judges differed in a matter under S. 476, Criminal 
Procedure Code. A similar question was again decided by a 
Full Bench of this Court in Bapu v. Bapu (17) in the same 
way, holding that the power conferred by S. 195 of the Cri 
minal Procedure Code was a special power and therefore 
the case was governed by cl. 36 of the Letters Patent. Simi- 
larly by analogy it may be argued that as the exercise of our 
power under S. 25 of the Small Cause Courts Act is the exer- 
cise of a special power it is not governed by the Civil Procedure 
Code. In an application under S. 107 of the Government 
of India Act to revise an order under S. 145 of the Criminal 
Procedure Code, the Calcutta High Court followed the ruling 
in Bapu v. Bapu (17) and held that cl. 36 of the Letters Patent 
applied. [See Mariam Bewa v. Merjan Sardae (18)]. It 
was also held in Chandra Kishore v. Basarat Ali (19) that in 
a case under S. 115, Civil Procedure Code, cl. 36 applied and 
the opinion of the Senior Judge prevailed. 


Against all this authority there is an expression of opinion 
in a case in the Madras Reports that in a small cause revision 
in the High Court, S. 575 of the old Code corresponding to 
the present S. 98 applies by reason of S. 647, now 4 141, and 
not the Letters Patent. [See Narayanaswami Reddi v. Osu- 
ran Reddi (20)]. Though that opinion was given by a 
Bench of three Judges I consider that it was an obiter dictum 
as the Letters Patent appeal before the learned Judges was 
disposed of of the merits and nothing turned upon which judg- 
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mènt prevailed in the revision petition. The point was not 

discussed by the learned Judges possibly because it was a matter 

of no consequence in the appeal. I do not think we are bound 

by that expression of opinion or that there is any necessity to 

refer the matter to the Full Bench again. The weight of 


that opinion is lost by reasen of the subsequent rulings of this 


Court particularly that of the Full Bench in Bapu v. Bapu(17). 
l hold therefore that cl. 36 applies to the present case and not 
S. 98, Civil Procedure Code, and that our order in the Civil 


* Revision*Petition must be in the terms proposed by me. 


Odgers, J. :— This was a petition under S. 25 of the Pro- 
vincial Small Cause Courts Act, which runs as follows :— 


“The High Court for the purpose of satisfying itself 
that a decree or order made in any case decided by a Court 
of Small Causes was according to law, may call for the case 
znd pass such order with respect thereto as it thinks fit. ” 


It will be remembered that the suit was brought in the 
Small Cause Court for the recovery of certain subscriptions 
to a thit fund. The lower Court dismissed the plaintiff's 
claim on the ground that the chit fund was a lottery. In 
this Court my learned brother and myself differed in opinion. 
My learned brother held that the illegal element in the lottery 
could be discovere@ from the legal part in so far as it con- 
formed to the ordinary chit fund transactions with which we 
are all familiar. I held, on the other hand, that the illegality 
tainted the whole transaction and that therefore the plaintitt 
could not succeed and his suit should be dismissed. 


Now the question has been raised whether my learned 
brother’s judgment should prevail under paragraph 36 of 
the Letters Patent as being the opinion of the senior Judge 
or whether it is open to us to make a reference in the matter 
under S. 98, sub-section 2, Civil Procedure Code. 


It is clear that this is not an appeal, and although it is 
called a revision petition it is doubtful whether it is really of 
that nature. It is a special procedure provided by S. 25 of 
the Provincial Smal] Cause Courts Act, by which, if so advised, 
the High Court can correct an erroneous order passed by the 
Small Cause Court. Several authorities have been cited to 
us, but I do not think it necessary to refer to them all. In 


In re, Karri Venkanna Patrudu (11), two learned Judges, 
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Abdur Rahim and Ayling, JJ., had differed on a petition under 
S. 115, Civil Procedure Code to revise the order of a DiStrict 
Munsif who had committed the petitioner to a Magistfate 
on a charge of perjury. The learned Judges of the High 
Court differed. Mr. Justice Abdur Rahim was for setting, 
aside the order under S. 476, Crinfinal Procedure Code. Mr. 
Justice Ayling saw no reason to interfere. The Court held 
that cl. 36 of the Letters Patent applied to the case and that 


S. 141, Civil Procedure Code, did not make S. 98 applicable _ 


to matters of this kind. That case was, of course, stric@ly a 
case of revision and the Privy Council had held in Bhatdas 
Shivdas v. Bhai Gulab (16) that the two provisions, cl. 36 
of the Letters Patent and S. 98, sub-section (2), Civil Proce- 
dure Code, do not affect each other. The case before their 
Lordships was a difference of opinion on an original side ap- 
peal to which Chapter VII of Civil Procedure Code has, of 
course, no application. But it is quite obvious from their 
Lordships’ judgment that there is no ground for contending 
that S. 98, Civil Procedure Code, has obviated the provisions 
of cl. 36 of the Letters Patent. The case in Bapu v. Bapu (17) 
was a difference of opinion in a sanction matter and the Full 
Bench held that an application to the High Court under $. 195, 
Criminal Procedure Code, was neither an appeal nor a revi- 
sion but a mattér of special procedure and that therefore cl. 36 
of the Letters Patent would apply on a difference of opinion. 
This seems to me to be a strong authority, for holding that 
cl. 36 of the Letters Patent would apply to the case before us, 
because as pointed out S. 25 of the Small Cause Courts Act is a 
special procedure and in my opinion is not a revision. The difh- 
culty in adopting this view is caused by a case reported in 
Narayanaswami Reddi v. Osuran Reddi (20). It is nota 
Full Bench case though it was heard by a Bench of three Judges, 
and it is prima facte a case on all fours with the present. There 
an unsuccessful defendant in a Small Cause Court filed a Civil 
Revision Petition to this Court. One learned Judge was of 
the opinion that the case should be remanded for disposal while 
the other held that the case was not one in which the High 
Court should imterfere. The defendant preferred an appeal 
under Cl. 15 of the Letters Patent, and an objection was taken 
that there was no judgment in the strict sense of the term from 
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which an appeal could be taken. The Court held that there 
was à judgment and further that the case was governed by 


‘S. 9°75 (corresponding to S. 98), Civil Procedure Code. The 


learned Judges distinguished the case cited to them for the ap- 
pellant [Hussain Begam v. The Collector of Muzaffarna- 
gar(15),] which held cl. 36 of the Letters Patent’applicable on 
the ground that there had been no hearing of the appeal within 
S. §75 (equivalent to S. 98), Civil Procedure Code, and that in 


„the case Defore them there was a hearing of the petition by the 


two Judges who differed as to the way the petition should be dis- 
posed of. The point was very. summarily dismissed, if one 
may say so with respect, by the Bench in Narayanaswami Reddi 


o Vv. Osuran Reddi(20) but even so, I was at first inclined to think 


that it might be entitled to weight with me in the present case. 
Even though, for the reasons I have given I am doubtful if 
Narayanaswami Reddi v. Osuran Reddi (20) can now be con- 
sidered good law in face of the decision in In re, Venkanna Pat- 
rudu (11) the Privy Council decision in Bhaidas Shivdas v. 
Bai Gulab (16) and more especially the inference to be drawn 
from the Full Bench decision of this Court 
in Bapu v. Bapu (17). Under these circumstances 
I was inclined to the view that the only 
satisfactory way te clear up this difficulty which, it is obvious, 
may recur at any moment, was to have an authoritative deci- 
sion by a Full Bench on the point. On further consideration 
however I have come to the conclusion that this is unnecessary ; 
the opinion expressed in Narayanaswami Reddi v. Osuran Red- 
di (20) is in almost a single line, the point is not discussed and 
further the Judges there held they were entitled to go into the 
merits which they did and reversed the opinion of Subramania 
Aiyar, J., whose judgment it was contended prevailed under 
the Letters Patent. As pointed out this is not a Full Bench 
case and is therefore not technically binding on us. I have 
already given reasons for thinking its opinion unsound. I there- 
fore agree that Clause 36 of the Letters Patent governs this 
case, and the judgment of my learned brother as senior Judge 


must prevail. 
© 


T. S5- V. Petition allowed. 
rr. (r915) 183 MLT 591. I5. (1889) ILR rr Å 176. 


16. (1921) [IL R45 B718:40MLJ 519 (PC). 
17 (1912) IL R39 M 750: 22 ML J 419 (F B) 
20, (1901) IL R25 M 548. 
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IN THE HicH Court or JUDICATURE AT MADRAS. 


PRESENT :__Mr. CHARLES GORDON SPENCER, Officihting 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. ° 


The M. & S. M. Railway Co., Ltd. A ppellants* (De- 
fendants ) e 
Vv. 
Jayammal Respondent (Platntif ) 
Negligence—Child of seven years crossing railway line—Injury by a pass- 
ing engine—Failure to look out on the part of the child—Railwey Company, 
allowing villagers to cross the line—Trespassers and licensees—Posttio® of— 


Doctrines of trap and allurement—Contributory negligence on the part of 
children. s 


The plaintiff, a little girl of seven, while crossing a railway line with a 


bundle of grass on her head was run over by a locomotive engine and lost her i 


right arm and her right leg. The evidence showed that the engine-driver gid 
not see the child before the accident happened and the fireman saw the child 
only at a distance of four or five feet from the engine. It was also in evidertte 
that the people living in the neighbourhood were in the habit of crossing the 
railway line and using it as a short-cut to the knowledge of the Railway autho- 
rities. Ina suit for damages, /reld, reversing the decision of the Trial Court, the 
Railway Company was not liable. : 


Per Spencer, O. C. J. :-—The danger of being run over by a passing engine 
when crossing railway line imposes a necessity for the utmost caution on all 
persons walking on or near the track and if they cross the line at an urftecognised 
crossing, they do so at their peril. The plaintiff was guilty of negligence in 
not keeping a sharp look out for passing engines, an obvious danger. She 
was only a licensee, if not a trespasser, and under the law the defendants could 
not be liable unless they have placed any trap. The existence of the short- 
cut and the failure to prevent villagers from crossing the line could not amount 
to a trap or an invitation to cross or an “ allurement” within the meaning of 
the word in the reported cases. Held also, on the facts the engine could not have 
been brought to a standstill within the distance of four or five feet, nor were 
the Railway servants negligent and the accident was entirely due to the gross 
negligence of the plaintiff in failing to keep a proper look-out. 

In cases of such accidents, if both parties are negligent, it is the party who 
is last negligent who is made responsible for the same. English case-law referred 
to. 


Per Srinivasa Atyangar, J. —-Whether any particular act or omission consti- 
tutes negligence must be decided with reference to the person injured, the manner 
in which the injury was occasioned, and the time, place and circumstances of 
each case. On the facts, held, as the Railway Company had, without any 
effective objectian, allowed the villagers to cross the line for a long time, they 
were guilty of negligence as they failed to prove a “ special look-out” on the 
part of the engine-driver on the occasion in question. 


Allowing the villagers to cross the railway line does not amount to an 
implied license in favour of infants of tender years who are unable to take 
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cafe of themselves or incapable of avoiding dangers necessarily incident to the 
place. The proximate cause of the accident was the contributory negligence 
of the plaintiff in failing to look about to see if any train was approaching and 
henct she could not recover damages. 


Even a child of seven can be guilty of contributory negligence and the 
daw on the subject has not been in any way altered by Cookev. Midland and 
Great Western Railway Co.. of Ireland, (1909) A C 229 or Corporation of the 
City of Glasgow v. Taylor, (1922) 1 A C 44. 


On Appeal from the judgment of the Hon'ble Mr. Justice 


, Coutts-Trotter, dated the 20th April, 1923, and passed in 


the ®xercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 465 of 1922. 


The Judgment of the Trial Court is reported 


e in 45 M. L. J. 545. 


o Fere Mocket instructed by Messrs. King and Partridge 
for appellants. 


M. P. Sundararaja Atyar for respondent. 
The Court delivered the following 


JUDGMENTS The Officiating Chief Justice :— The 
pleintiff-respondent is a little girl of seven years of age who 
was run over by a locomotive engine at Wallajah Road Rail- 
way Station and lost her right arm and her right leg. She 
has been awarded Rs. 3,500 damages and costs in the Court 
of First Instance by Coutts-Trotter, J. The Railway Com- 
pany has appealed. 


The facts are clear that the plaintiff, who lived with her 
father in the village of Ammur adjoining Wallajah Road 
Station, crossed the line in order to go to her grandmother’s 
house and that she was returning with a basket full of grass 
when she was knocked down by the Engine of the Ranipet 
train which had left its carriages standing by the platform 
after uncoupling and had gone up the line eastwards, tender 
foremost to the points, then reversed, and was running down, 
head foremost, along the loop line towards the engine shed 
where it had to water, when the accident happened. ‘The 
plaintiff herself states that on her way home she crossed by 
the way leading from the wicket gate near the Asgistant Station 
Master’s house, the engine ran over her, and she was injured. 
Of her 4th and sth witnesses, who are merchants professing 
to have been eye-witnesses of the accident, P. W. 4 states :— 
“ The girl came with a basket of grass on her head and entered 
the gate and was walking towards the west. She had to pass 
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along the line a little to reach the station platform and then 
go to her village. © When she put her leg on the line*the 
accident happened.” P. W. 5 states :—“ The girl with a 
basketful of grass over her head entered the gate and turned 


Madras 
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Sonthern 
Mahratta 
Railway 
Co., L DIS 


towards the west. She went and then turned to the north , Jayammal. 


to go to the big platform which Was sloping. The engine 
came and she was run over. The engine driver, D. W. 2, 
was standing on the right hand side of the engine and driving 
it. He, therefore, did not see the child before the accident 
happened. D. W. 4, a fireman on the engine, was standing 
on the left hand side and suddenly saw the child at a distance 
of four or five feet from the engine. The fact that the 
child’s right arm and right leg were run over by the engine 
wheels makes it probable that she was knocked down just as 
she was stepping on to the line from the south and that shè 
was hit on the right side by the engine. ‘This accords withe 
the statements of the eye-witnesses who profess to have seen 
the accident and with her own account. There is evidence 
that people living in the neighbourhood were in the hahit of 
crossing the railway line first over the overbridge and then 
from the platform crossing the station-yard in a direĉ- 
tion which led to a wicket gate beside the Aseistart 
Station-master’s house. There is nog evidence thart 
there was a worn foot-path in this direction, but 
there is no reason to doubt the statements of the witnesses 
that this short-cut was being used. The driver of the engine 
and a fireman (D. W. 4) stated that the whistle was blown 
when the engine was uncoupled from the train and again when 
it started down the loop line to go westwards. The plaintiff 
said that no whistle was blown. P. W. 3, the Branch Post- 
master, says that no warning was given. The next witness 
was not asked. The sth witness says he did not hear any 
whistle. The Station-master (D. W. 5) does not remember 
whether it was blown. The learned Judge rightly observed 
that the witnesses cannot be expected to be able to speak from 
memory as to whether the usual formality of blowing the 
whistle was observed on that day unless there was something 
to cal] their attention to the fact. 


The existence of a wicket gate close to the Assistant Sta- 
tion-master’s house has been made much of. There is a notice 
board warning persons not to use that crossing, but whether it 
was in existence before the accident happened has been ques- 
tioned. I do not consider that the existence of the 
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wicket gate is a materia] circumstance in the case. Even if it 
hadebeen kept locked, as suggested by the learned Judge in the 
Caurt below, it would have been easy for children like the plain- 
tiff to have slipped through the wire fencing that enclosed the 
, station-yard. 

On the evidence I find that the proximate cause, the causa 
causans as it is called, of the accident was that the plaintiff step- 
ped on the railway line in front of a moving engine and that she 
was guilty of negligence in not keeping a sharper look-out for 
passing trains when she was crossing the line at an unauthorised 
place of crossing. As she was carrying a load of grass on her 
head, it is likely that she could not readily turn her head to the 
right and left and look up and down the line and see if anything 
was coming. Though she was capable of appreciating danger 
4nd was old enough to havea sense of circumspection, 
eshe did not use it owing to the heedlessness of youth or the 
burden on her head. The accident happened in broad day- 
light. The engine was an obvious danger, capable of being 
perceived even by a child of tender years. She must have seen 
the train standing by the platform without its engine if she had 
looked in front of her. The fact that the engine had gone to 
the east was no guarantee that it would not return along the 
line which she wag about to cross. The danger of being run 
over by a passing engine when crossing the railway lines impo- 
ses a necessity for the utmost caution on all persons walking on 
or near the track. Persons who cross an open railway line at 
an unrecognised crossing do so at their own peril. The plain- 
tif, if not a trespasser, was at least a licensee ; and, where a 
licensee is concerned, the owner of the premises is not liable for 
damage caused by the negligence of the licensee, provided that 
he does not place any trap in the way of those who come upon 
his premises. In the present case there was no trap, no al- 
Jurement and no invitation. It has been suggested that leaving 
the wicket gate unlocked was an invitation to people wanting 
to go to the other side of the line to take the short cut instead 
of crossing by the level crossings further down on the east and 
west. The learned Judge on the Original Side held that this 
short-cut was not an “ allurement”’ in the senge in which the 
phrase has been used in reported cases where negligence has 
been alleged. I have no doubt that the existence of a short- 
cut cannot itself be treated as an allurement. Otherwise, peo- 
ple might make short-cuts across the railway at any point, and 
the railway would always be liable for accidents occurring to 
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persons using the short-cuts, and no measure to prevent such 
accidents would be effective short of guarding the line at sport Southern 
intervals for its entire length, or putting up some impassable flea. 


barrier. In Cooke’s case(1) it was not the gap inthe hedge but Co., Ltd. 


Madras 
& 


the turn-table which was the allurement, as it was used by the javanica 

the youth of Navan as a kind of glorified merry-go-round (vide ° = —— 

Lord Macnaghten’s Judgment). ae 
The decision of this case in favour of the plaintiff seems P, 


to be based upon two errors. [In the first place, the learned 

Judge thought that, if a proper look-out had been kept on éhe 

left side of the engine, this accident could have been avoided 

either by blowing the whistle 4gain, or by stopping the engine 

as soon as it got near the child. Secondly, the learned Judge 

was of opinion that what would be merely negligence in the 

case of an adult, in the case of children might be regarded as 

a trap and that the conduct of the railway officials was negligent , 
in inviting children to cross lines of railway over which the 

Company’s trains run. 


On the first point there is no evidence in this case as to 
the distance within which an engine going at between five and 
ten miles an hour could have been brought to a standstill. The 
fireman, D. W. 3, first saw the child when she was four or five 
feet off. It is not likely that the engine could have been stop- 
ped within that distance. Unlike a motor-car, the course of a 
train cannot be altered to avoid running over pedestrians. Nor 
has it been proved that a proper look-out was not kept by the ° 
engine driver who was on the right side of the engine. 


The respondent’s pleader argues that the engine driver, 
knowing that the track between the wicket gate and the plat- 
form was being used by the public, should have kept a special 
look-out when they came near, that spot. In Davey v. Lon- 
don and South Western Railway Company (2) (a most in- 
structive case) Brett, M. R. laid down the law thus in a case 
where the plaintiff claimed damages from a Railway Company 
for negligence. He said: “ In such an action as this the burden 
of proof lies entirely upon the plaintiff. There are two things 
for him to establish; one afirmative and the other negative. It 
is for the plaintiff to show that the accident which happened to 
him was caused by a negligent act of the defendants, or of those 
for whose negligent acts the defendants are liable, and that 
that accident was produced as between him and the defendants 
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sdlely by the defendants’ negligence in this sense, that he him- 

self. was not guilty of any negligence which contributed to the 

accident, yet if the plaintiff also was guilty of negligence which 

contributed to the accident, so that the accident was the result 

of the joint negligence of the plaintiff and of the defendants, 


° then the plaintiff cannot secover, it being undefstood that, if 


the defendants’ servants could by reasonable care have avoid- 
ed injuring the plaintiff although he was negligent, then the 
negligence of the plaintiff would not contribute to the accident.” 

e Ifis imposes a duty upon defendants to do all in their 
power to avoid an accident in cases where one is imminent 
owing to the negligence of the“plaintiff. This point is well 
brought out in the judgments of the Court of Appeal in Gaffney 
v. The Dublin United Tramways Company (3). In other 
words, it is the party who is last negligent who is made respon- 


¿sible for an accident arising from the negligence of 


both parties. 

In Davey’s case (2) Bower, L. J., observed:__"It was broad 
daylight, and as soon as he had entered the wicket gate__had 
he been a sensible man__he would have looked up and down 
fhe line to see if there was a train coming either way. <A 
train was in fact so close to him that he was only able to cross 
fifteen feet beforg he found himself between its buffers, and 
yet he never took the trouble to look and see if the train was 
coming. Now is it open to any reasonable mind to draw the 
inference that that accident was caused by anything except the 
gross negligence of the man who never looked at a train which 
was within a few feet of him ?” 

It seems to me that every reasonable mind which has be- 
fore it the facts of the present case must agree that it was the 
gross negligence of the plaintiff which led her to step on the 
permanent way in front of an approaching engine without first 
assuring herself by looking to the right and the left that there 
was no possibility of being run over. 


The facts of the present case do not support the inference 
that the Railway Company’s servants were negligent. Suppos- 
ing the driver had seen the plaintiff coming from the wicket 
gate towards the line, there was no reason for him to anticipate 
that she would attempt the very rash act of crossing in front of 
the engine. Every day drivers of cars and carriages seeing 
foot passengers on the public road proceed on the assumption 





2 I2QBD 71. 3. (1916) Irish Reports, Vol. II, p. 472. 
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. 
that they will act rationally and not commit the imprudence of 
running in front of a car or carriage. It would not be regson- 
able to compel drivers to form a mental estimate as to the age 
and capacity of taking care of themselves of every one of the 
pedestrians that they may meet in their way through trafhe and 
to adjust thefr speed accordingly, though they would naturally 
proceed slowly past a school or playground where children are 
likely to congregate, as children are notoriously careless owing 
to their inexperience. 

In Burchell v. Hickison, (4) an action was brought op ac- 
count of damage sustained by a boy of four years of age who 
fell through a gap in railing? leading up steps to a house. lt 
was held that there was no invitation to a person of the plain- 
tifs age to use those steps unless he was in charge of some 
older person who could take care of him, and if he was m 
charge of others, then there was no concealed danger. ‘Thi 
gave rise to a dilemma. Coutts-Irotter, J. seems to have been 
of opinion that this case decided in 1880 no longer represented 
sound law and that it had been exploded by the decision ọf the 
House of Lords in Cooke v. Midland Great Western Railway 
of Ireland (1). That was a case of a turn-table which formtd 
a great attraction to children living in the neighbourhood to 
play with. But it was a dangerous object when unlocked be- 
cause, if used without care, it was liable to crush the user, as 
it did to the boy Cooke. In Jenkins v. Great Western Rail- 
way (5) a child of two and a half years was run over by an ex- 
press train having got on the main line and it was held by the 
learned Judges that there was no invitation to trespass on.the 
main line of the railway, although children had been allowed 
to play on a pile ofsleepers close to dwelling- 
houses on the side ofthe line. The sleepers had not 
been properly fenced off so as to prevent children coming.and 
playing upon them, and therefore it was held that they were 
licensees so far as the timber pile existed, but there was no in- 
vitation or leave to go on to the main line where the accident 
took place. It was considered that to hold that there was an 
invitation to cross the railway line would be an undue extension 
of the doctrine in Cooke’s case (1), the ground of that decision 
being that there was leave and license to play with a turn-table 
which was a dangerous machine and that it was because the per- 
son injured availed himself of that leave and license he was 
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e 
injured. If the railway staff had left an unattended locomo- 
tive with steam up standing in the station-yard for boys to play 
with, I have no doubt that that would have constituted an al- 
lurement and the Company would have been responsible for 
the consequences. But I cannot agree that the failure of the 
Railway Company to prevert passengers from créssing the line 
through the wicket gate opposite the platform at the Wallajah 
Road Station was an invitation or allurement either to adults 
or children to cross the railway lines without proper circumspec- 
tion.In Pairmam v. Perpetual Invesiment Building Society (6) 
the House of Lords recently approved of the decision of the 
Court of Appeal in Latham v. Jolmson (7) as containing a con- 
cise and accurate expression of well-known principles of law. 
In the latter decision Burchell v. Hicktson (4) and Lovery v. 
Mealker(8) are referred to as still being good law. Latham 
was a child hurt by playing with paving stones on unfenced 
waste land. As there was no allurement, nor trap, nor invita- 
tion, nor dangerous object, it was held that the defendants were 
not liable for the injuries caused to the plaintiff's hand. 

The case of Glasgow Corporation v. Taylor (9), where 
a thild of tender years was attracted by belladonna berries 
grown jn a public garden which were a danger to young child- 
ren unable to take care of themselves within the knowledge 
of those who put such plants in a public place, and the case of 
Lovery v. Walker (8), where a savage horse was placed in a 
held over which the public had a license to walk are easily dis- 
tinguishable both from the facts in Cooke’s case (1) and from 
the facts of the present case, the former being a case of a trap 
and allurement to children using a public right, and the second 
being a dangerous thing placed in the way of licensees, who did 
not know it to be dangerous as horses in general are not dan- 
gerous animals. The distinctiqn between those cases and the 
present is that the plaintiff in the present case was not using a 
right of way across the rails when she was injured and that 
everybody knows an engine to be likely to hurt those who 
come in contact with it. In Hughes v. Macfie and Abbott 
v. Macfie (10) where a boy of tender age meddled with the 
flap of a cellar, which was placed so as to lean almost upright 
against a wall, judgment was given for the defendants, al- 
though it was stated that, if an adult passer-by had accidentally 


1. (1909) A C 229. 4. 50 LJ Q B 1o1. 6. (1923) A C 74 at 8o. 
7. (1912) 1 KB 398. 8. (1911) A C (H of L) 10, 
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and without carelessness pulled the flap over and been hurt, he 
might have successfully maintained an action for danvages 
arising through negligence to which he did not contribute. e 


In Singleton v. Eastern Counttes Ratlway Company (11) 
where a child of three and a half years of age who got on to 
a parapet of a bridge and had his leg cut off by a passing train. 
the action was dismissed, in spite of the fact that the driver 
made no attempt to stop the train, as it was held that the plain- 
tiff was wrongfully upon the railway, and though he was only a 
child of tender age, the accident must have been due tô his 
negligence or the negligence qf his parents and through no fault 
of the Railway Company. 


On the finding that the accident was due to the plaintiff’ s 
want of care and that the Railway Company and their officiahs 
were not guilty of negligence, the Appea] must be allowed and 
the suit dismissed. Under these circumstances the parties will 
bear their own costs. 


While absolving the Railway Company from ail 
legal liability for this sad accident, I consider that the pitiabie 
plight of this unfortunate girl mutilated by collision with one 
of the Company’s engines deserves the sympathetic corsidera- 
tion of the Agent of the Company and I rejoice to hear from 
the appellant's counsel Mr. Mockett that the Company have de- 
cided to give her some form of compassionate pension or a gra- 
tuity of a substantial amount. 


Srinivasa Atyangar, J. :— This is a most unfortu- 
nate case, for the necessary result of the conclusions I have 
felt bound to arrive at on the questions of fact and law argued 
before us in this appea] would be to deprive a little girl aged 
about 8 years of the benefit of the decree granted in her 
favour against the appellant Railway Company by Mr. Justice 
Coutts-Trotter as he then was. In the suit instituted on be- 
half of the minor girl by her father as her next friend, the claim 
was for damages in respect of the injuries caused to her by a 
engine belonging to the appellant Railway Administration, run- 
ning over her, as the result of which both her right hand and 
right leg had to be amputated. But however much one’s heart 
may go out in sympathy for the sufferings of the little plaintiff 
and more especially for the years of crippled and unhappy life 
awaiting her in the future, I do not see how I can fail to give 
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efect to my conclusions. Lord Justice Farwell observed in the 
casesof Latham v. R. Johnson and Nephew Limited (7) — 
“ We must be careful not to allow our sympathy with ‘the im 
fant plaintif to affect our judgment : sentiment is a dangerous 


,wIl- -of-the-wisp to take as a guide in the search for legal prin- 


ciples. ” Nevertheless, Gne cannot but regret such a conse- 
quence following on one’s conclusions. 


Except in cases where the injuries are caused as the result 
of a wanton attack on the person of the plaintiff, in cases of 
claifhs for damages for personal injuries the cause of action 
generally is negligence ; that is fo say, the charge against the 
defendant is to the effect that though the defendant 
was, at the time when the accident happened which 
caused the injury, doing something not in itself un- 
lawful he was guilty of negligence in the doing of 
it, and that such negligence was the proximate cause of the 
injury. But what is negligence ? Whether any particular 
act or omission constitutes negligence would have to be decid- 
ed having regard to the person injured, the manner in which 
the i injury was occasioned and the time, place and circumstances 
in each case. Negligence is the failure to exercise proper care. 
But wħat is proper care depends on the time, place and circum- 
stances. s 


It is once over again the apothesis of the law, the ideal 
man of ordinary prudence. What this ideal man of ordinary 
prudence would have done or omitted at the particular time 
and place and in the circumstances is the standard and measure 
of proper care and whenever and wherever the act or omission 
of the defendant falls short of this standard or measure then 
and there is negligence. It seems to me that the classification 
of the injured into trespassers, bare licensees, licensees, invitees, 
servants and so on has no more fundamental basis than the 
repeated application of this standard or measure to the varying 
circumstances. under which the injured persons came to be at 
the particular place and at the particular time. Thus before 
the plaintiff in such an action can be entitled to a verdict in her 
favour, it has to be proved that the appellant Railway Company 
in having the engine driven at the particular time and place and 
in the circumstances was guilty of negligence and that such 
negligence was the proximate cause of the injuries sustained by 


the plaintiff. 





7. (1912) 1K B 398 ‘at 408. 
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For the determination of these questions, the first thing Madras 
to be considered is whether the plaintiff was at the time and Southern 
place a trespasser or a licensee. It is not, however, as if that ee 
a licensee as such has got any more rights soto say than a tres- Co., Ltd. 
passer but the question becomes of importance only with v 


, , f ; Jayammal. 
regard to the® other question, the main question in the case, ° 





whether or not the driving of the engine was negligent. For ne 7 
this purpose a trespasser is merely an unexpected visitor or, to j 
put it a little more clearly, one whose visit to the place at the ° 


time and in the circumstances could not have been foresĉen ky a 
man of ordinary prudence. Similarly for this purpose the licen- 
see is merely a person or a mèmber of a class whose presence 
at the time and about the place should in the circumstances 
have been foreseen and provided for by a man of ordinary pru- 
dence. In this sense then, was the plaintiff at the time and place 
a trespasser or a licensee ? It seems to me that to this question, 
there can on this evidence be only one answer. There is consider- 
able independent testimony, which I have absolutely no reason 
to doubt or refuse to accept, that the villagers of Ammur 
have been for a long time allowed by the Railway authorities 
without any effective objection, to cross the Ranipet line and 
pass through the wicket gate both on their way from the part 
of the main village on the northern side of the line to the part 
of the village on the southern side of the line and back again. 
The following extract from the evidence of Rupert Johnson 
examined as the second witness for the defence puts it beyond 


all doubt :— 


Question :__You keep a special look-out when you come 
near the wicket gate to see that the passengers do not cross the 
line ? 


Answer -_Yes. 


This is conclusive evidence as regards the knowledge and 
consciousness on the part, at any rate, of the most important 
servant of the Railway Company concerned, namely the engine 
driver. It is an admission that persons passing through the 
wicket gate were in the habit of crossing the line at that point. 
It is also an admission for the consequent necessity on the part 
of the Railway servants to keep a special look-out at the place. 
If therefore the presence of persons crossing the line at the 
place was or must have been anticipated, it follows that the 
plea of the Railway Company that the plaintiff was a trespass- 
er fails or at any rate loses its point. The degree of prudence 
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therefore incumbent on the Railway Company, namely, the 
nead for special look-out at that point in the line having thus 
been admitted, it becomes unnecessary to discuss further that 
aspect of the case. But it is one thing to say that generally per- 
sons were suffered by thé Railway authorities to cross and re- 


° cross the line at the partecular point and another thing to say 


that such sufferance amounted also to a similar permission by 
the Railway Company in favour of infants of tender years un- 
able to take care of themselves or incapable of avoiding dangers 
negessarily incidental to the place. I cannot possibly suppose 
that any implied license by the Railway Company could extend 
to such infants. But on the evfdence I am unable to hold that 
the plaintiff, though stated to be only seven years of age, was 
an infant unable to take care of herself or of avoiding dangers 
eincidental to the place. It was not the first occasion on which 


, she was there crossing and re-crossing the line and as a fact it 


is clear she had been doing so alone by herself for quite a con- 
siderable time previously. Her parents would seem not only 
to have allowed her to do so but to have sent her on errands 
on which she was crossing and re-crossing the railway line at 
the point. 

Jt follows necessarily from all this that the plaintiff had 
sufficiently developed in her the faculty of circumspection and 
the capacity of taking care of herself even in such somewhat 
dangerous surroundings. If, on the other hand, the contention 
on behalf of the plaintiff should be that she had not attained 
such faculty and such capacity the necessary result of it would 
obviously be that in such a case the Railway Company could not 
be deemed to have included in any such implied license a person 
of such tender years. This, in passing, I may state is the dilem- 
ma referred to by Lord Justice Hamilton at page 414 in the 
course of his judgment in Latham’s case (7). I must therefore 
find that the plaintiff was not a trespasser so-called but was as 
found by the learned Judge in the Trial Court a person whose 
presence in or about the place was or must have been anticipat- 
ed by those in charge of the engine. 

I shall now proceed to the question whether or not the 
negligence charged has been established. I gather that four 
acts of negligence have been so charged against the Railway 
Company. In para. 6 of the plaint there seems to be in the 
word “ had he slowly backed ” a suggestion that the engine was 
at the time of the accident being driven not slowly but fast. 


7. (1912) 1 K B 398, 
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This was not even sought to be proved. [In the same parå- 
graph the word “ backed” would seem to indicate thatethe 
train was at the time of the accident tender foremost. Ido 
not see how this matters. Further the evidence in the case 
undoubtedly points to this allegation being correct. In the 


same paragraph 6 of the plainte another charge made * 


is that the whistle was not blown. This charge is 
not sufficiently particular. If the reference is to the 
practice of sounding the whistle of the engine when 
it is about to start from the east on its journey to the’ engine- 
shed towards the west, I must say that the evidence 
with regard thereto is discrep&nt and not by any means satis- 
factory. For one person that heard the whistle a hundred 
persons even in or about the place might not have attended to 
it and therefore not heard it and it requires very strong an@ 


cogent evidence to establish a negative. Further, I am unable, 


to appreciate how a whistle by the engine some hundred yards 
off would have averted the accident. 

The charge in para. 7 of the plaint is substantially ta the 
effect that though the Railway Company had reason to know 
that the public was in the habit of crossing the line at the point 
proper safeguards were not adopted. The extract from the 
evidence of the engine driver which I have already reproduced 
above goes to show the need for and the practice of “ special 
look-out ” by those in charge of the engine while passing near 
the wicket gate. There is absolutely no evidence whatever 
of such special look-out having been kept either by the driver 
or any other person in, or in charge of, the engine. No one says 
that a special look-out was kept by any person on the engine. 
The driver was on the right side, and if he was on the look-out 
from a place sufficiently far off on the east from the wicket 
gate, I fail to see how he could have failed to notice the plain- 
tiff and assuming he was unable to see who was passing on the 
left side, there is no evidence whatever as to what look-out was 
kept on the left side of the engine. I hold therefore agreeing 
entirely in this respect also with the learned Trial Judge that 
the special look-out spoken to by the engine driver has not been 
proved and that therefore the appellant company was guilty of 
negligence on the occasion. 

Assuming’ however that there was this negligence on the 
part of those who were in charge of the engine at the time of 
the accident, it does not necessarily follow that such negligence 
was the sole or even the proximate cause of the accident. 
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The theory of contributory negligence is not a special or 
separate branch of the law nor is the theory which relates to 
what may be called the further or secondary negligence of the 
defendant. They are all but different aspects of the one 


e sole question in the case ‘ What was the proximate or effective 


cause of the accident ?’ If the defendant was negligent, still 
if the plaintiff could have by the use of ordinary prudence 
avoided the accident the plaintiff is held not entitled to recover, 
not be@ause he was also negligent but only because the 
proximate cause of the accident should be held in such cases 
to have been not the primary negligence of the defendant but 
really the negligence on the part of the plaintiff which was 
what largely contributed to the result. Similarly, if in 
spite of the negligence or, as it is called, the contributory negli- 
gence of the plaintiff, the defendant could even then by the 


“exercise of ordinary care have avoided the accident 


and injury, the plaintiff is held entitled to recover 
not because he was not negligent but only because 
the * negligence that proximately caused the in- 
Wry was the negligence not of the plaintiff but of 
the defendant. The whole thing therefore is a problem in 
causafion and Courts of law are allowed and required to do 
their best to piece out the events and arrive at a conclusion 
with regard to the proximate or as it may be otherwise called 
the effective cause of the accident or injury. It follows from 
this that assuming that the appellant company was through the 
persons in charge of the engine at the time and place of the 
accident guilty of the negligence found against them, did that 
negligence alone cause the accident or was there anything 
that the plaintiff did or failed to do on the occasion which was 
really the proximate and effective cause of it. | What happen- 
ed then in this case ? It may be that when the plaintiff enter- 
ed through the wicket gate and was about to turn to the left 
to pass alongside the rails she might not have noticed the en- 
gine which might have been still at some distance to the east. 
The plaintiff after going some distance alongside the line to- 
wards the west, turned to her right again with the object of 
crossing the line and either while she was so turning to cross 
the line or as she had taken just a step with a view to cross, she 
was according to the evidence knocked down by the engine. The 
fact that her right hand and right leg alone were injured would 


seem to show that the impact of the engine was on the right 
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side and was such as to throw the whole of the left side afid 
also the trunk of the body beyond the line of the left wheels of 
the engine. It seems to me that this could have happened 
only if the impact of the engine against the plaintiff was just 
as she was turning to cross, her left side still not quite turned. 


It is only in’such a case that the impact of the engine would 


have served to throw the left side and the trunk outside the 
line of the wheels while the right leg and the right hand would 
fall just under the line of the wheels. From this it follows 
that while she was in the act of turning, the engine was net on 
the rails directly in front of her but must have been only about 
5 or 6 feet off. I take it Phat even in the case of an infant 
of about 7 years, the ordinary instinct of self-preservation 
would have impelled her to withdraw, if when about to turn 
she had noticed the engine. I have therefore to conclude that 
she did not look to the right before crossing. It seems to mg 
that it was not even necessary to look to the right because such 
a huge thing as an engine at a distance of § or 6 feet could not 
possibly have failed to draw her attention to it. It ig also 
strange that she should not have either heard the noise of the 
approaching engine or perceived the vibration caused by ts 
nearer and nearer approach. I am therefore led to cpnclude 
that the plaintiff must have been on the gccasion either very 
absent-minded or her child-nature so wholly absorbed in some- 
thing else as to leave no attention available for hearing the 
noise or perceiving the vibration or see the form of the ap- 
proaching engine. This was not the conduct of a person of 
ordinary prudence. No person of ordinary prudence would 
especially while in attempting to cross the railway line fail to 
look about to see whether any train was approaching. But 
if she was not capable of circumspection or taking care of her- 
self, she ought not to have trusted herself there or have been 
allowed by her reckless parents to cross and re-cross the line 
without some care taken. If she was capable of circumspec- 
tion or of taking care of herself, she failed to exercise ordi- 
nary prudence before turning to cross the line. Her failure 
to realise that the engine was approaching could only be as- 
cribed to carelessness on her part. If she had exercised such 
ordinary care, the accident would have been averted or avoided 
in spite of the negligence of the Railway Company. 

A further argument was advanced to us on behalf of the 
plaintiff, that, assuming that she was negligent, even then when 
the fireman noticed her and cried out, the engine should have 
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been stopped and the injury averted. This argument was 
based on the principle of what is called “ The Donkey Case,” 
Dawes v. Mann (12). I do not think it could possibly have 
been managed. The engine must have been within a few 
feet of the plaintiff and in any case there is absolutely no 
¢vidence on which I could*hold that it was possible to bring 
the engine to a dead-stop at such short notice and distance. 


I have therefore come to the conclusion and feel constrain- 
ed to hold that as the injury could have been avoided by the 
plaintiff herself by the exercise of ordinary care on her part 
and was brought about by her failure and omission to exercise 
some circumspection, her own negligence was the proximate or 
effective cause of the accident. 


Reviewing the facts of this case, I almost wish that the 
law were that in such a case the damages should be apportion- 
ed between both the parties held to have been negligent as they 
do in Admiralty cases ; but as observed by Lord Birkenhead in 
a recent case, Admiralty Commissioners v. S. S. Volute (13): 
“ In æ Court of Common Law the plaintiff has no remedy if 
hiş negligence in any degree contributed to the accident.” In 
the result it follows that the plaintiff cannot recover. 


It only remains for me briefly to examine the grounds on 
which the learned Judge who tried the case came to a differ- 
ent conclusion. 


Summing up his findings the learned Judge observes as 
follows :—“‘ I entertain no manner of doubt that if a proper 
look-out had been kept on the left hand side of the foot-plate, 
that on the side of the wicket gate, this accident could 
almost certainly have been avoided. A second whistle might 
have been given to warn the child and if it were observed to 
be unheeded, the engine could have been stopped as soon as 
it got into dangerous proximity to the child.” I entirely 
agree with this observation of the learned Judge. But he has 
not paused for a moment to consider what, assuming this negli- 
gence on the part of the Railway Company, was the conduct of 
the plaintiff and whether her negligence such as it was, was not 
the more proximate cause of the accident. He brushed aside 


that whole aspect of the case holding that a child of 7 could 


not possibly be guilty of contributory negligence. It was how- 
ever at the same time assumed by the learned Judge that child- 


ren, including in that expression children unable to take 


12. (1842) 10M W 546. 13. (1922) 1 AC 129. 
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care of themselves, should also be presumed to be included in 
the implied license given by the Railway Company. Though 
there was evidence of the plaintiff having been crossing the 
line, there is absolutely no evidence of the fact that this at any 
time came to the notice of the servants of the Railway Com- 
pany and that they nevertheless permitted the plaintiff to cros$ 
knowing that she was still so young as not to be able to take 
care of herself. In the case of an implied license, the circum- 
stances have to be looked to for the purpose of determining the 
terms of such implied license. In the case of Jenkfns ve The 
Great Western Railway (5) the learned Judges of the Court 
of Appeal refused to infer ffrom the circumstances a license 
from the Railway Company for a child of tender years to go 
upon the main line of a railway, even though the jury found a 
license for such a child to cross the fence and go and play en 
stacks of timber close by. And to the same effect is zhe judg- 
ment of the Court of Appeal in the case of Latham v. 
Johnson and Nephew, Limited (7). There is really no 
ground for the supposition made by the learned Judge that 
such case as Sttefsohn v. Brookebond Co. (14) was no long- 
er good law. There was nothing in Cooke’s case (1) or in ény 
of the later cases to question the principle on which that case 
was decided. In that case Lord Justice Fry held that a child of 7 
years even in England could be guilty of such negligence as to 
disentitle it to damages. ‘The learned Judge says the danger 
was-evident even to a child. I fail to see how it could be said 
that the danger of a running engine would not be obvious to a 
child of even 7 years in this country. 


The dilemma I referred to was that if a child should be 
too young to take care of itself no license could be implied in 
its favour and if it were not too young to take care of itself, 
it would be capable of contributory negligence. It was in re- 
ference to this that the learned Judge observes as follows 
“ That would seem to afford a complete dilemma but the later 
cases negative the soundness of such a view.” ‘The later cases 
referred to by the learned Judge are the Cooke’s case (1) and 
Taylors case (9). In another place referring to the doc- 
trine of contfibutory negligence by a child on which Lord Jus- 
tice Fry based his judgment in the case of Stiefsohn v. Brooke- 
bond Company (14) the learned Judge observes that the 

1. (1909) A C 229. 5. (1912) 1 K B 525. 
7. (1912) 1 K B 398. 9. (1922) 1 AC (H of L) 44 
14. § Tim L R 684. 
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later decisions of English Courts have left no room for such 
a doctrine. The learned Judge therefore, it is clear, proceed- 
ed on the assumption that Cooke’s case (1) and Taylors 
case (9) had the effect of reversing all the earlier decisions of 
the English Courts with regard to the possibility of a child be- 


“ing guilty of contributory megligence. If I may respectfully say 


so, it is this erroneous supposition that led the learned Judge 
after much hesitation, as he himself says, to arrive at the deci- 
sion at which he did. It seems to me that these cases did nothing 
of the kind, but merely proceeded on a principle fairly establish- 
ed for a long time in English Law of the responsibility in law of 
a person leaving unguarded somthing intrinsically dangerous, 
something intrinsically alluring or tempting to child-nature at a 
place where as a person of ordinary prudence he must have had 
mason to believe that children were frequenting. In other 
words, those two cases proceeded and are clearly based on the 
doctrine of what is called allurement. 


Allurement is an irresistible call to the emotions which for 
the time if it does not paralyse at any rate overwhelms the facul- 
ty of reasoning. I for my part do not see why the doctrine of 
allurement should be confined only to dogs and children and 
not be tapable of extension even to adults if on the facts a pro- 
per case should arrfve at any time. In Latham’s case (7) Lord 
Justice Hamilton as he then was at page 418 says this : “ Of 
Cooke’s case (1) the following things are clear. Their Lord- 
ships declared no new law and overruled no old cases.” It is re- 
markable that in the case of Fairman v. Perpetual Investment 
Building Society (6) Lord Buckmaster who dissented from a 
majority of the House of Lords in that case has stated as fol: 
lows at p. 80:__“Now the liability in tort of the owner of pre- 
mises to those who use them is carefully discussed in the case of 
Latham v. R. Johnson and Nephew (7) and the statement of 
law there is a concise and accurate expression of well-known 
principles.” Thus, it is clear that the decision in Latham’s 
case (7) in which Cooke’s case (1) was referred to as an ex- 
treme case, was approved of by the House of Lords. It 
therefore follows that the learned Judge was wrong in regard- 
ing that in Cooke’s case (1) the House of Lords overruled all 
the earlier cases. If then it is clear that Cooke's case (1) 
and Taylors case (9) proceeded on the doctrine of allurement 





Iı. (1909) A C 229. 6. (1922) A C 74. 
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and not on any principle of law which had the effect of overs 
ruling all the earlier cases in English Reports which recognised 
the possibility of contributory negligence on ‘the 
part of children, it is significant that the learned 
Judge himself considers that the doctrine of allurement could 
not possibly apply to the present case. He says “The only 
thing that could possibly be described as an allurement here 
is the mere invitation to take the short-cut, by leaving the wick- 
et-gate unlocked which gave access to the Company’s premises. 
A short-cut is in a sense an allurement to every one, butel doubt 
if it is so in the sense in which that phrase is used in the cies.’ 
The learned Judge was obvioesly disinclined to regard the en- 
gine as a trap and finally concludes by formulating what he con- 
siders to be the law in the following words “To invite 
children to cross lines of railway over which trains mn is to 
expose them to the danger of being run over by a passing train 


or engine which must be apparent to the railway authorities and® 


is not apparent to a child.” I am unable to understand how 
from regarding the girl who is the plaintiff in this action as a 
mere licensee, the learned Judge insensibly passed on tô re- 
gard her and refer to her as an invitee. By no stretch of Eng- 
lish language could the plaintiff in this case be regarded as an 
invitee, and when the learned Judge speaks of an engirfe as a 
danger not apparent to a child, I must tak it that he means 
in the present case he regards the plaintiff as a child to whom 
a running engine was not an obvious danger. I regret it is not 
possible to agree with the learned Judge when he says that. 
But if indeed the plaintiff was so young as not to realise that 
a running engine was an obvious danger, we are only relegated 
back to the dilemma and compelled to hold that the plaintiff 
had no right whatever to be there and that her parents had no 
right whatever to allow her to be there. For, adopting words 
which were used by the learned Judge himself in another place 
we might say that the appellant Railway Administration while 
allowing persons of ordinary intelligence to cross a line of 
rails cannot be supposed to have licensed them not to look and 
see whether there was an approaching engine or train before 
they stepped qn the track. 


For these reasons I have reluctantly come to the conclu- 
sion that the decree in favour of the plaintiff-respondent could 
not be supported and I therefore agree with my Lord Chief 
Justice that the appeal should be allowed. As I have also 
found negligence on the part of the Railway Administration, I 
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agree the more readily, that there should be no costs allowed 
to either party. 

” In conclusion I feel bound to state that though I have 
felt compelled to uphold the law as I understand it and find it 
and allow the appeal, I agree entirely with the learned Officiat- 
ing Chief Justice that it ig eminently a case in which the appel- 
lant Railway Administration in consideration of the infant 
plaintiff crippled and maimed for life by the accident, would 
now that their legal liability has been declared against, see 
their way out of common humanity to make suitable provisicn 
for her. In the case of Stiefsohn v. Brookebond Com- 
pany (14) the Counsel on behalf of the defendant Company 
stated that irrespective of the decision of the Court the defend- 
ants would compensate the child for the injuries sustained, and 
I only trust that the learned Counsel in this case for the Rail- 
way Company would be in a position to make a similar an- 

*nouncement. 


T. $. V. Appeal allowed. 


* IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
° PRESENT :—MR. Justice DEVADOss. 
Thelikicherla Kandala Appalacharyulu 
alias Venkata Charyulu Appellant* (Plaintif) 
Vv. 
Thelikicherla Kandala Venkata 
Ramanujacharyulu (minor) by guardian 
” Ranganayakamma and others Respondents (Defend- 
ants 3, 1 and 2). 
Evidence—Document—Loss of—Proof of—Hearsay evidence—Admussibility. 
To prove that a document had been lost, the third defendant produced a 
registration copy of it and relied upon a statement of his third witness that 
one D had stated that the document had been lost during a fire some years 


before. D was actually present in Court but he was not examined by the 
third defendant. 


Held, that the registration copy could not be received in evidence, as there 
was no proof of the loss of the original document. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Rajahmundry in A. S. No. 101 of IQ2t 
(A. S. No. 164 of 1921 on the file of the District Court of 
Godavari) preferred against the decree of the Court of the 
Principal District Munsif of Rajahmundry in O. S. No. 5 of 
1919. 

*S A No. 582 of 1922. 


18th September, 1924. 
14. 5 Tim L. R. 684 
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C. Rama Rao for appellant. 
P.V Vallabhacharyulu for respondents. 
The Court delivered the following 


JUDGMENT :—The only point argued in this Second Ap-. 
peal is that the Subordinate Judge erred in relying upon hear- 
say evidence for the proof of the loss of the original Ex. XIII. 
Plaintiff claims as reversioner of one Ramanujachary. 3rd de- 
fendant is the son of the alleged adopted son of Ramanuja- 
chary and the adoption is said to have been made afte? his 
death by his widow. ‘The will is said to have been executed 
by the testator in 1873 and was registered five months after 
his death in 1874 and the plaintiff contended that the will was 
a forgery. The defendant produced a registration copy of 
the will and relied upon a statement of his third witness that 
Doddayacharlu had stated that the will had been [ost during a 
fire some years before. Upon this evidence he relied for the 
purpose of adducing secondary evidence of the will. The 
District Munsif held that the evidence adduced for the loss of 
the document was only hearsay evidence and rejected Ex. XIII 
on the ground that the loss of the original had not 
been sufficiently accounted for. On appeal, the Sub- 
ordinate Judge held that in a case like this hear- 
say evidence would be admissible for the purpose of proving 
the loss of the original and exhibited Ex. XIII and dismissed 
the plaintiff’s suit. If the original ef Ex. XIII was proved 
no doubt it would have shown that the adoption was made un- 
der the authority of the testator. But that fact having been 
directly challenged, it was the duty of the 3rd defendant to 
have adduced satisfactory evidence that the original of 
Ex. XIII was lost. He contended himself by examining a wit- 
ness who stated that they heard Doddayacharlu say that the 
will was lost. Doddayacharlu was actually present in Court but 
he was not examined by the 3rd defendant. It is now argued 
before me that as he was an adverse witness he could not have 
been examined to prove the loss of the document. [It is very 
dificult to follow this argument for Doddayacharlu was the 
father of the®adopted boy and 3rd defendant is the son of 
the adopted boy. That being so it is very difficult to see 
how the paternal grandfather could have refused to speak 
the truth in favour of his grandson. But apart from that, 
whether his evidence is reliable or unreliable, the question is 
whether hearsay evidence can be adduced for the purpose 
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of proving the loss of a document. The Subordinate Judge 
relies upon a passage in Taylor on Evidence which has no 
application to the present case. Doddayacharyulu was in 
possession of the document according to 3rd defendant and 


: he was alive on the date when the case was tried before the 


District Munsif and ther® is no reason why hearsay evidence 
should have been admitted. No doubt the statement of a 
deceased person is admissible under S. 32 of the Evidence Act. 
If it fulfils the conditions therein laid down it does not per- 
mite any hearsay evidence to prove a thing which could be 
proved by a person who is cognisant of it, or, in other words, 
where ‘direct evidence is available hearsay evidence is not at 
all to be admitted. That being so, Ex. XIII cannot be re- 
ceived in evidence and if Ex. XIII is expunged from the re- 
tords, there is no proof that the adoption was made under 


ethe authority of Ramanujacharyulu. 


The judgment of the Subordinate Judge, which is bascd 
entirely on documents inadmissible in evidence, cannot be sup- 
ported. I reverse the judgment of the Subordinate Judge and 
restore that of the Principal District Munsif with costs in 
this Court and the lower Appellate Court. 

A. S. V. Appeal allowed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 

#2 PRESENT :— MR. Justice Devaposs AND MR. JUSTICE 
JACKSON. 
Gooty Agraharam Subramanian and 

another Appellants* (Defdts. 1 and 2) 

v. 

Agraharam Ramachandra Rao Respondent (PIf.). 

Hindu Law—Partition—Partial partition—Suit for—Maintainability— 
Properties not included in suit in hands of tenants of plaintif. 


In a suit for partition the plaintif omitted to include in his plaint several 
lands belonging to him and the defendants which were in the possession of 
tenants to whom the plaintif had himself leased the lands before date of suit. 


Held, that the suit was bad for partial partition but that it ought 
not to be dismissed on that ground. z 
Opportunity was given to the plaintiff to amend his plaint. 
Second Appeal against the decree of the Court of the 
Subordinate Judge of Anantapur in A. `S. No. 130 of 1920, 
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e 
preferred against the decree of the Court of the District Mtn- 
sif of Gooty in O. S. No. 90 of 1918. ° 


K. Kumeswara Rao for appellants. 


B. Somayyd for respondent. 
The Judgment of the Court Was delivered by 


Devaposs, J. The only point argued in this second ap- 
peal is that the suit is not maintainable as it does not embrace 
all the properties belonging to the plaintiff and defendants 
Nos. 1 and 2. ° 


The plaintiff admits in fiis evidence that there are several 
lands belonging to him and the defendants which are in the 
possession of tenants, that he himself had leased the lands be- 
fore the date of suit and that the income from the lands wes 
payable to himself as well as to defendants Nos. 1 and 2. 


The District Munsif held that the suit was maintainable 
and the Subordinate Judge dismissed the appeal of the defend- 
ants on the ground that the suit was maintainable. ° We 
are clearly of opinion that this is not a case in which there 
was any inconvenience or diffculty in the way of including the 
other lands belonging to the plaintiff and the defendants 
among the properties to be divided in the Suit. If some pro- 
perty belonging to the plaintiff and the defendants was in the 
hands of a third party claiming adversely to them, or if some 
property was alienated by one of the co-sharers and if thete 
was some difficulty in including such alienee in the suit, then 
it may be that the Court would not be inclined to hold that 
such properties should be brought into the suit. But in this 
case no such difficulty is alleged to exist. On the other hand 
the only allegation is that the other properties are in the pos- 
session of the tenants of the plaintiff. It was held in 
Rajendra v. Brojendra (1) that a suit for partial partition 
would not ordinarily lie. In Pakkirt Kanni v. Manjoor 
Saheb (2) a Bench of this Court held that in certain cases 
partial partition may be allowed but there must be circum- 
stances which militate against the division of all the farnily 
properties and which would be a sufficient reason for the 
Court to hold that the suit for partial partition should be 
allowed. But in this case no such circumstances have heen 
brought to our notice. There is no reason why the plaintiff 
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sħould not have included all the properties belonging to him- 
self,and the defendants in his prayer for partition. 


e In the circumstances we allow the appeal of the defend- 
ants ; but at the same time we do not think that the suit of 


othe plaintiff should be dismissed on this technical ground. We 


allow him an opportunity to amend his plaint within two 
months from to-day. He will pay the costs of the defendants 
throughout ; and the District Munsif will allow the amend- 
ment only after he pays the amount of costs to defendants 1 
and®2. If he does not amend the plaint the suit will stand 
dismissed with costs throughout. 


A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE DEVADOss AND MR. JUSTICE 
MADHAVAN NAR. 
Ananjaperumal Konar (dead) and 


another Appellants* (Plaintif and 
? L. R. of the plaintif) 
e V. 
Pichamuthu Nadar,and another Respondents ( Defend- 
ants). 


Contract Act, S. 74—Penalty—Compound interest at same rate as simple 
ingerest—Stipulation to pay—Mortgage—Decree for sale—Direction that certain 
items should be sold first—Propriety—Conditions. 


A stipulation by a borrower to pay interest on default of payment of interest 
at the same rate at which he contracted to pay interest on the principal sum is 
not a penalty under S. 74 of the Contract Act. 


A mortgagee is entitled to proceed against all or any of the items of the 
mortgaged properties, and, in the absence of special circumstances, the Court 
is not, in a suit to enforce the mortgage, entitled by its decree to direct that 
certain items should 'be sold before the other items. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Tuticorin in A. S. No. 6 of 1921, prefer- 
red against the decree of the Court of the District Munsif of 
Srivaikuntam in O. S. No. 434 of 1920. ° 


C. Krishnamachariar for appellants. X 
N. Subramanyam and S. Balasingam Satya Nadar for 
respondents. 


*S A No. 162 of 1922. 26th September, 1924. 


PART XXIV.] THE MADRAS LAW JOURNAL REPORTS. 911 


The Judgment of the Court was delivered by 


Devaposs, J. :—The main point argued in this second 
appeal is whether a stipulation to pay compound interest on 
default of payment of interest is penal. 


The District Munsif decreed the plaintiff’s suit. On 
appeal by the īst defendant the Subordinate Judge relying 
upon a decision of this Court reported in Venkataramiah 
Pillai v. Subramania Pillai (1) held that the stipulation to 
pay compound interest was penal and allowed the plaittiff’s 
claim for interest at 24 per cent. per annum and the plaintiff 
has preferred this second appeal. 


The question is whether a bare‘stipulation to pay com- 
pound interest on default of payment of interest is penal. The 
respondent’s vakil concedes that if a low rate of interest ig 
provided for in the bond the stipulation to pay compound 
interest on default of payment of interest would not be penal. 


A bare stipulation to pay compound interest is not penal 
within the meaning of S. 74 of the Contract Act. Compound 
interest is paid in many business transactions and the borrower 
who undertakes to pay the interest on the loan on a dte date 
is bound to pay it and if he does not pay st any stipulation to 
pay interest on such interest, is not a penalty. The deci- 
sions of this Court have been uniform on this question that a 
bare stipulation to pay compound interest at the rate provid 
for in the bond, on default of payment of interest is not a 
penalty. [Vide Veera Reddi v. Subbanna Reddi (2) and 
Venkatachallam Chettiar v. Veerannan Ambalagarar (3) }. 
But a Bench of this Court consisting of the Officiating Chicf 
Justice, Sir Abdur Rahim and Seshagiri Aiyar, JJ. held in a 
case reported in Venkataramatah Pillai v. Subramania 
Pillag (1) that a “ provision for payment of compound interest 
may be a penalty within the meaning of S. 74 of the Contract 
Act and it makes no difference in principle whether the interest 
is payable on default at a higher rate or at the same rate. ” 
The learned Judges rely upon a decision of the Privy Council 
in Sundar Kotr v. Rai Sham Krishen (4) and a decision of a 
Bench of the Calcutta High Court reported in Khagaram v. 
Ramsankar Das Pramanick (5). In Sundar Koer v. Rat 
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Sham Krishen (4) their Lordships do not hold that stipulation 
to pay interest on interest on default of payment of interest 
is penal. They observe at page 158 :—“ Compound interest 
is in itself perfectly legal, but compound interest at a rate ex- 
ceeding the rate of interest on the principal moneys, being in 
excess of and outside the Srdinary and usual stipulation, may 
well be regarded as in the nature of a penalty.” The decisionf 
of the Privy Council is contrary to the view taken by the 
learned Officiating Chief Justice in Venkataramaiah Pillai v. 
Submamania Pillai (1) and the decision in Khagaram Das v. 
Ramsankar Das Pramanick (5) does not support his view. 
Mr. Justice Mookerjee observ@éd at page 658 :—“ Before 
we examine this argument in the light of judicial decisions, it 
is desirable to point out, that in the solution of this question, 
to real assistance can be derived from the class of cases, in 
which there is a stipulation for payment of interest at an 
advanced rate on default of payment of principal or interest 
on the due date or other classes of cases in which, on default 
of payment of principal or interest stipulation is made for pay- 
ment of compound interest at the same rate as the simple 
interest originally agreed to be paid or at a higher rate.” With 
all respect to the Officiating Chief Justice we fail to see how 
this Judgment of the Calcutta High Court supports the view 
he has taken. The other learned Judge Seshagiri Aiyar, J., 
was a party to the decision in Ghantasala Seetharamiah v. Ta- 
dgpalli Pitchayya and others (6). There sitting with Sada- 
siva Aiyar, J., he held following Sundar Koer v. Rai Sham 
Krishen (4) that a provision for payment of compound interest 
was not penal by itself but a provision for compound interest at 
an appreciably higher rate than the rate mentioned as payable 
till default might be penal. The decision in Venkataramaiah Pil 
lat v. Subrdmania Pillat(1) was dissented from a Bench of this 
Court in Malli Chettiar v. Veerannathevam and others (7) 
and Mr. Justice Ayling and Mr. Justice Odgers held that the 
stipulation to pay compound interest from the date of default 
at the same rate as simple interest was not a penalty within 
S. 74 of the Contract Act. Where a borrower undertakes to 
pay interest on default of payment of interest atethe same rate 
at which he contracted to pay interest on the principal sum, it 





1. (1916) 37 I C 799. 4. (1906) I LR 34 C150. 
5. (1914) I LR 42 C 652. 6. (1914) 28 I C 859 at 860 
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6 


PART XXIV.]| THE MADRAS LAW JOURNAL REPORTS. 913 


® 

is not a penalty under S. 74 of the Contract Act. That being 
so, we think the decree of the Subordinate Judge was wrong in 
disallowing compound interest as claimed by the plaintiff. 


The Subordinate Judge has decreed that certain items, 


Ananja- 
perumal 
Konar 

et. 
Pfchamathu 
Nadar, 


i. e., items 2, 4 and § should be proceeded against first by the pevadoss, J. 


mortgagee. “The mortgagee is entitled to proceed against ° 


all or any of the items he chooses. We do not 
think it was open to the lower Court to direct him 
to proceed against certain items in the first instance, in the ab- 
sence of circumstances which would justify that order.° 


We do not think there is any evidence in the case to Justi- 
fy that order. The 2nd defendant has not chosen to put for- 
ward any defence. 

In the result, the Second Appeal is allowed and the judg- 
ment of the Subordinate Judge set aside and that of the Districe 
Munsif restored. . 

As regards costs, the appellant will get his costs both here 
and in the Lower Appellate Court from the 1st defendant. 
Time for redemption six months. 


A.S, V. Appeal lowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusricE MADHAVAN NAIR. 


Srinivasa Aiyangar Appellant* (L. R. of the plaintif ) 
v. 
Vellayan Ambalam Respondent (Defendani>. 


Civil Procedure Code of 1908, S. 64—Alienation pending atiachment—V oid 
or votdable—Mortgage—Extinguishiment—Intention of parties—Limitation Act, 
Arts. 137, 138—Execution purchaser—Suit for possession of property purchased— 
Limttation—Starting point. 


In a suit for redemption, the plaintiff claimed to be entitled to the suit pro- 
perty under a purchase thereof by him from the purchaser of the same in execu- 
tion of a Small Cause decree obtained against V, the then owner of the property. 
The auction sale held on 13th July, 1891, was confirmed on x4th September, 
1891. While the property was under attachment, V mortgaged it to the 
predecessor-in-title of the defendant on 15th June, 189r. The mortgagee had 
paid off a prior othi existing on the property. The circumstances of the case 
showed that the prior othi was not kept alive at the time when the mort- 
gage to the defefldant’s predecessor-in-title was executed. 


Held, that thegmortgage to the defendant's predecessor-in-interest made 
pending attachment was void under S. 64, Civil Procedure Code; that the 
purchaser at the sale in „execution of the decree having become entitled to 
possession of the property at the time of the sale and no suit having been brought 
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Srinivasa by him within 12 years after the sale, the plaintiffs suit was barred under 
ce ere Art. 137 or 138 of the Limitation Act; and that the plaintiff could not take 
Vellaygn advantage of the prior otht for purposes of the suit. 

aa ° Second Appeal against the decree of the Court of the 
Subordinate Judge of Ramnad at Madura in A. S. No. 14 of 
e 1921 (A. S. No. 568 of 1919 on the file of the District Court 
of Ramnad) preferred against the decree of the Court of the 

District Munsif of Manamadura in O. S. No. 97 of 1918. 
P K. Bhashyam Atyangar and S. Krishnaswami Atyangar for 


appellant. 
T. V. Muthukrishna Atyar for respondent. 
The Court delivered the f8llowing 


JUDGMENT :—The plaintiffs suit is for redemption. The 
plaint mentioned land belonged to one Venkataranganatha 
Naicker. It was sold in execution of a Small Cause decree 
against him and the plaintiff obtained it under a sale from one 
Tavazi Ambalam, whose father purchased it from the auction 
purchaser. The auction sale held on the 13th of July, 1891, 
was confirmed on the 14th of September, 1891. While the 
property was under attachment, the owner of the property 
mortgaged it to the predecessor-in-title of the defendant on the 
15th June, 1891, under Ex. J. The mortgagee under Ex. I 
had paid off a prior mortgage existing on the property. The 
Subordinate Judge held that the mortgage under Ex. I was 
void under S. 64, Civil Procedure Code, that the defendant, the 
e signee of the mortgage interest, prescribed for an absolute 
title to the property, that the prior mortgage which was paid 
off by the defendant did not subsist at the time of Ex. I and 
that the plaintiffs suit was barred by limitation. He therefore 
dismissed the plaintiff’s suit. 

It is argued by Mr. Bhashyam Aiyangar on behalf of the 
plaintiff (appellant) that the Subordinate Judge’s decision that 
the defendant had prescribed for an absolute title to the pro- 
perty is wrong, that the alienation of the suit property made 
while the attachment was pending is only voidable at the option 
of the plaintiff, that the present suit cannot, therefore, be con- 
sidered to have been barred by limitation and that, at any rate, 
since the prior othi was paid off by the mortgagee under Ex. I, 
the plaintiff could sue for the redemption of that othi. 

Mr. Muthukrishna Aiyar appearing for the respondent has 
not tried to support the decision of thé Subordinate Judge 
that the mortgagee under Ex.] could, if the mortgage is invalid, 
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prescribe for an absolute title and, therefore, the cases cited hy 
the appellant, namely Gopal Dasu v. Rami (1) and 4 yisa Bivi 
a mmal v. Kalandarasa Rowther (2) and Nadepena Appamma 

-~ Chinnaveadu (3) against the decision of the Subordinate 
Judge on that point need not be considered. 


The real question for decision is whether the plaintiff's" 


suit is barred by limitation. The argument for the respondent 
is that the mortgage made pendirig the attachment in this case 
is void as against all claims enforceable under the attachment, 
and, since no suit was instituted by the plaintiff or his predeces- 
sor-in-interest within the twelye years’ period allowed either un- 
der Art. 137 or Art. 138 of t Limitation Act, the present suit 
is barred by limitation.S. 64,Civil Procedure Code says in effect 
that “ private alienation of property after attachment shall be 
void as against all claims enforceable under the attachment.” 
The cases brought to my notice by the learned Vakil for the 
appellant to show that such alienations are only voidable do not 
really support his argument and can all be explained with refer- 
ence to their special circumstances. In Gangayya v. Venkata- 
ramayya (4) the attaching decree-holder had agreed fora 
consideration with the purchaser of an item of the attached 
property that he would not bring that item to sale in execution 
of the decree. With reference to this special circumstance, 
the learned Judge pointed out that S. 64, Civil Procedure Code, 
is really one intended to benefit decree-holders but that benefit 
being for the decree-holder he could waive the beneg. 
In that case it was held that, ‘“ as the decree-holders had enter- 
ed into an actual contract with the purchaser, they cannot be 
permitted to go back upon their contract and insist upon the 
application of S. 64 in their favour. To allow them to do so 
would be clearly to perpetrate a fraud.” In view of this ex- 
planation this decision does not support the appellant. The 
decision in Gosta Behari v. Sankar Nath (5) is also distinguish- 
able. It decided that a transferee from the judgment-debtor 
of immoveable property attached in execution of a decree be- 
comes the owner of the property and is competent to make an 


application under R. 89 of O. 21, Civil Procedure Code, for 


cancellation &f the sale in execution of the decree. It does 
not say that aeprivate alienation of property pending attach- 
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ntent is not void as against all claims enforceable under the at- 

tachment. The learned Judges who decided the case took spe- 

cla] care to point out that “ In the case before us there is no 

question of protection to the decree-holder or the enforcement 

of the claim under the attachment ;” and they proceed to say, 


*’ The effect of the applicatton under R. 89, if granted, is forth- 


with to satisfy the entire decree. It may be that, in some 
instances, the effect is to place the decree-holder in a better 
position than he occupies under an execution sale. Conse- 
quently, by no stretch of language can it be said that, when an 
application is made in conformity with R. 89, any question 
arises as to a claim enforceable urMer the attachment within the 
meaning of S. 64.” ‘The decision in Mariappa Pillai v. 
Raman, Chettiar (6) cited to show that the word ‘ void’ in 
S 36 of the Provincial Insolvency Act means only ‘ voidable ’ 
cannot, in my opinion, be relied upon in support of the appel- 
ant’s argument ; for that decision as well as the other decisions 
referred to in it proceed on the analogy of the English Bank- 
ruptcy Act and also upon the consideration that the Act makes 
the intervention of the Court necessary to set aside an alienation 
which would not be so if the transfer were void ab initio. The 
observations of their Lordships of the Privy Council in Dino- 
bundhu Shaw Chowdhry v. Jogmaya Dasi (7) also support 
the view that a private alienation of property pending attach- 
ment is wholly void against all claims enforceable under the 
agachment. Their Lordships observe that “ so far as the 
mortgage for Rs. 40,000 prejudiced the execution-creditor, 1t 
is void as against him but the second does not render void 
transactions which in no way prejudice him.” In these circum- 
stances, I hold that the alienation in this case, Ex. I, made pend- 
ing attachment is void under S. 64, Civil Procedure Code. The 
purchaser at the sale in execution of the decree having become 
entitled to possession of the property at the time of the sale and 
no suit having been brought by him within twelve years after 
the sale, the plaintiffs present suit is barred by limitation under 
Art. 137. If Art. 138 is the article applicable, even then 
twelve years had expired after the date of sale and the plain- 
tiff’s suit is barred by limitation. è 

The mortgage being void, the next question for considera- 
tion is whether the prior othi paid of by Perumal Naidu, the 
defendant’s predecessor-in-interest and the mortgagee under 
Ex. I, is alive for his benefit. It is to be observed that that it 
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should be considered to have been kept alive for the benefit of 
Perumal! Naidu is argued not by the defendant but by the 
plaintif. The circumstances of the case clearly show that 
there was no intention on the part of the mortgagee to keep ‘the 
prior othi alive. ‘The Court sale was not subject to any prior 
encumbrance. It is not clear when the prior mortgage of 1887¢ 
was actually paid off ; but that it did not subsist at the time of 
Ex. I is clear as it was already discharged by a portion of the 
consideration for Ex. I. The document Ex. I says, “ I have 
given the above land on othi to you including the right to both 
varams and taken the consideration amounts as 
detailed hereunder the ® othi amount of Rs. 280 
has been paid by you to Venkatachallam Pillai in 
respect of the othi made by me onthe 3rd of Febru- 
ary, 1887 last on the said land and the amount received by me 
in cash. We know only this, viz., that Rs. 280 
was paid by the mortgagee to Venkatachallam Pillai. The 
circumstances under which it was paid and the time when it was 
actually paid are not disclosed by the evidence. The question 
being primarily one of intention— (see Gokaldas v. Puranmal 
Premsukhdas (8)]—I do not think the Subordinate Judge 
was wrong in coming to the conclusion from the circumstances 
of the case that the prior othi was not kept alive at the time 
when Ex. I was executed. In this view, it follows that the 
plaintiff could not take advantage of the prior othi for pur- 
poses of this suit. 

No other question was argued before me by the learn 
Vakil on behalf of the appellant. As the plaintiff's suit is 
barred by limitation, I dismiss this second appeal with costs. 

A. S. V. anne Appeal dismissed. 


IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Villuri Jagannadham Naidu Petitioner* (Accused) 
v. 
Ch. Rama Rao, Sanitary Inspector, 
Anakapallee Respondent (Complainant. ) 


Madras District Municipalities Akt (V of 1920) Ss. 3 (21), 180, 347 and 362 
—Buttress wall projecting into municipal street—Prosecution for under S. 180— 
Alteration of charge into one under S. 36a—Limitation for prosecution—Offence 
committed, 

*Cr. R. C. No. 437 of 1923. ist February, 1924. 
Cr. R. P. No. 339 of 1923 

8. (1884) ILR ro C 1035 (PC). 
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e <A person built a buttress wall to his compound wall and that projected into 
the municipal street adjoining it. He was prosecuted therefor under S. 180 nf 
the Madras District Municipalities Act, but as the complaint was filed more 
tham 3 months after the encroachment, the charge was altered into one under 
S. 362 of the same Act. Held, the erection of the buttress wall encroaching upon 
the land by the side of a municipal street, even though it is uncovered by any 


e 
e pavement or other structure would be an encroachment on the street and as such 


punishable under S. 180 of the Act, but it would not be an offence under S. 362 
which has nothing to do with encroachments. Whether the offence was one un- 
der S. 180 or under S. 362, a prosecution launched more than 3 months after 
the encroachment was barred under S. 347 of the Act. 


e Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the Hjgh Court to revise the judg- 
ment of the Court of the Sub-divisional Magistrate of Vizaga- 
patam, in Criminal Appeal No. 4 of 1923, preferred against 
the judgment of the Court of the Second Class Magistrate of 
Anakapallee, in C. C. No. 391 of 1922. 


P. V. Rangaram for petitioner. 
K. Aravamuda Aiyangar for respondent. 
The Court made the following 


e ORDER :_In this case, the petitioner has been convicted 
under §s. 362 and 313 of the District Municipalities Act, V of 
1920 and sentenced,to pay a fine of Rs. 15 with two weeks’ sim- 
ple imprisonment in default. The facts found on which he 
has been convicted are that he built a buttress wall to his com- 
pgund wall, which projected on to the municipal street adjoin- 
ing it. This was no doubt an encroachment. Taking the 
definition of the word “ street” in S. 3, cl. (21), encroachment 
upon the land by the side of a street, even though it is uncover- 
ed by any pavement or other structure, would be an encroach- 
ment on the street. S. 180 would certainly apply to this case. 
But the lower Courts, though the accused was first charged un- 
der S. 180, have altered the charge, because of the difficulty of 
the limitation of three months, within which the prosecution 
has to be started, for an offence under S. 180 to one under 
S. 362 of the District Municipalities Act. Itis clear that 
S. 362 cannot apply to this case, but that S. 180 is the section 
that really applies. S. 362 deals with the reméval of earth, 
sand or other materials or depositing such mateyials or making 
such encroachments by depositing such materials on Jand, river, 
estuary, canal, backwater or water coursa It has nothing to 
do with encroachments on streets. It is not denied in this 
case that the prosecution under S. 180 must fail, on the ground 
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of limitation. Even if S. 362 were to apply, it seems to me 
that the prosecution will still fail, under the three months’, rule 
as the proviso to S. 347 does not seem to deal with a case un- 
der S. 362 at all. ‘The proviso deals with failure to take out 
a license, obtain permission, or to secure registration for doing 
certain things for which a license, permission or registration is? 
required. The accused is not prosecuted for any failure to 
take out any license or obtain permission or secure registration. 
He has been prosecuted for encroaching upon a municipal 
street by building buttress wall to his compound walf. «The 
case against him therefore fails on the ground of limitation and 
should have been dismissed. What exactly the Municipality 
should do, for the purpose of getting the encroachment on the 
street removed, will be for its own legal advisers to advise. 


This petition is allowed, the conviction is set aside and the 
fine, if paid, will be refunded. 


T.S. V. Petition allowed. 


ee ee 


IN THE HicH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. 


Garapati Butchi Seethayamma Appellgnt* in the appeal 
sought to be preferred to the 

High Court against the decree 

of the Additional Sub-Court Qf 

Cocanada in O. S. No. 33 of 1920. 


Court Fees Act (VII of 1870), S. 7 (v) and Sch. I, Art. 1—Suit by a member 
of a joint Hindu family to avoid a sale of ancestral property and for possession 
of his share—Sutt decreed on condition of payment of a certain sum of money— 
Appeal by defendant—Court-fee payable. 


Where the plaintiff, a member of a joint Hindu family, sued for possession 
of his half share of the family lands alleged to have been improperly alienated 
by the manager, the Court below decreed the suit on condition of the plaintiff 
paying Rs 12,000 to the alienee defendant. On an appeal by the defendant 
claiming that the suit should have been dismissed in toto, held, that the appel- 
lant was bound to pay Court-fee only on the value of the lands decreed to the 
plaintiff, such value to be ascertained in the manner prescribed by S. 7 (v) of 


the Court Fees ect. Rup Narain v. Bishewanath Singh, (1922) IL R 44 
A 629 relied on. 


Case referred under S. 5 of the Court-Fees Act by the taxing 
oficer of the High Court in respect of the amount of Court-fees 





*S R No. 12004 of 1923. 4th April, 1924. 
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payable on the memorandum of appeal sought to be preferred 

to the High Court against the decree of the Court of the Addi- 

tional Subordinate Judge of Cocanada in O. S. No. 33 of 1920. 


G. Lakshmanna and V. Viyyanna for appellant. 

The Government Pleader (C.V Ananthakrishna Aiyar) 
*for the Crown. ° ° 

The Court delivered the following 

JupemMeEnT :—This is a reference under the Court Fees 
Act that has been referred to me for disposal by the learned 
Chief Justice, the Taxing Officer having referred the matter 
for the decision of the Court. In this case the plaintiff obtain- 
ed a decree so far as the 11th defendant, the appellant before 
me is concerned, for the recovery of possession of a half share 
of the lands sold to him under Ex. V by his father on pay- 
ment of Rs. 12,000. The appellants appeal asks this 
Court to hold that the plaintiff is not, entitled to the lands at 
all and that the suit should be dismissed as against the appellant. 
The question raised 1s what 1s the Court-fee that the appellant 
has te pay on his appeal. No doubt as Sir Kumaraswami Sastri, 
J., has remarked in Jn re, Porkodi Achi (1)at p. 256: ‘‘ The 
current of authority is clearly in favour of the view that the 
value of an appeal is not in all cases the value of the suit as ori- 
ginally filed but the value of the relief granted by the decree 
which a party wishes to get rid of.” Turning to the Court Fees 
Act, we find the governing rule applicable to appeals is the one 
iggSch. I, cl. 1 of the Act. It says, leaving out the unnecessary 
words, the proper fee payable upon a memorandum of appeal 
not otherwise provided for in this Act, presented to any Civil 
Court except those mentioned in S. 3 with which we are not con- 
cerned, is to be calculated on the amount of value of the sub- 
ject-matter in dispute. The way in which the fee is to be fixed is 
by taking “the amount of value of the subject-matter in dis- 
pute.” The question before me therefore really turns upon 
the interpretation to be put upon the expression “ the subject- 
matter in dispute” and “‘its value.” 


Turning to S. 7, cl. 5 of the Court Fees Act we find that 

in suits for the possession of land, houses and gardens the 
Court-fee is to be calculated according to the value of the sub- 
ject-matter.” The same words “ the value of subject-matter” 
are used there, and it says “ such value shall be deemed to be” 
in the various cases referred to as mentioned in clauses (a) to 


1, (1921) I LR 45 M 246: 41 M L J 587. 
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(e). In the absence of any guiding rule in the Act itself às 
to computing the value in appeal I think it is,pro- 
per to take the “ value of the subject-matter” in Schedulg 1, 
cl. 1 as meaning the same thing as “ the value of the subject- 
matter” as set out in various sub-clauses of clause §, S. 7. 


It is contended, however, before me that the subject-mat- 
ter in dispute in this appeal is not the land but the market value 
of the land reduced by Rs. 12,000 which had already been de- 
clared as payable to the appellant. I am unable to accede to this 
argument. In my view the subject-matter of the appeal 1$ the 
land itself, as the appellant gs seeking to get rid of a decree 
against him which has given the respondent the right to recover 
the possession of the land from him. He does not seek to 
get the amount which the lower Court has directed to be paid to 
him increased by any sum of money in which case no doubt the 
difference between what he claims in appeal and what the lower 
Court has granted to him would be the subject-matter of the 
appeal. But here what the appellant claims is the land itself 
and his contention in appeal is that the land should not be taken 
away from him under any circumstances. He is not asking jn 
the appeal, that the condition laid down by the lower Court 
should in any way be varied. But he wants the suit itself to 
be dismissed as regards the claim for the land in his possession 
is concerned. Such being his prayer in appeal I must hold 
that the land itself is the subject-matter of the appeal and for 
purposes of valuation the rule laid down in S. 7, cl. 5, in va® 
ous clauses as applying to the various immoveable properties, 
lands, houses and gardens should be applied in this case. 
The lands here are partly inam lands and partly jirayati lands, 
and therefore they will have to be valued under cls. (a) and 
(b). This view is not in conflict with the views expressed 
in the cases cited to me. On the other hand it is sup- 
ported by the view expressed by Mr. Justice Piggott in Rup 
Narain and others v. Bishwanath Singh (2). The learned 
Judge says at page 632 :—“ The positionof the appellants is 
different. Even on the principle suggested by the Stamp 
Reporter, the report is unjust to them for the ad valorem fce 
would, require to be calculated on Rs. 10,000 less Rs. 4,000 
which the plaintiff has been ordered to pay, i. e., on Rs. 6,000. 
I think, however, that they are entitled to appeal against the 
decree as it stands afd to value their appeal for the purposes 


nauma, 
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of the Court Fees Act under S. 7 (5) (a) of the said Act. 

The appeal there was similar to the appeal here. ‘The suit 

wag brought by a member of a joint Hindu family to avoid the 

sale of a joint property by one of the members of the family 

and to recover his share from the property. Thélower Court 


*had granted a decree to tHe plaintiff, subject to the payment of 


Rs. 4,000 by him to the defendants who were the alienees. 
Those defendants (appellants) contended that the decree was 
not correct and the suit should be dismissed and they were en- 
titlal tò keep the lands. The learned Judge held that in 
such an appeal the defendants should value their appeal for 
the purposes of Court-fees und@r S. 7 (5) (a) of the Act. 
quite irrespective of the conditions imposed by the decree on 
the plaintiff to recover the land. If the plaintiff in the present 
case before me had appealed and contended that the amount 
cof Rs. 12,000 was too large and that it should be reduced by 
any particular amount, no doubt the subject-matter of the die. 
pute in the appeal would be the difference between what he 
admits is due and what the lower Court has declared to be 
due. But it is the defendant that appeals in the present case 
and he seeks to have the decree of the lower Court, which 
directed the possession of the lands to be given to the other 
side, set aside. If is clear in such a case that the subject- 
matter of the appeal is the land and not any money ; and 
therefore as the Court Fees Act directs a certain method of 
oo to be adopted in cases where the subject-matter in 

ispute is land, that method should be adopted in this case. 
I direct that the Court-fees be paid on such a valuation. The 
appellant will be given time for one week after the reopening 
to pay the extra Court-fees. 

A. V. V. 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :-— MR. JUSTICE SRINIVASA AIYANGAR. 


Ramaswami Nayakar and another A ppellants* (Plfs.) 
T. ° 
Meenakshisundaram Chettiar and others Respondents 
(Defendants). 

Torts—T? es pass—Damages—A ssessinent ip Connderanan: for Court— 
Animus of trespasser—Laches of plaintiff—Effect. o 

In an action for trespass, the damages awardable against a wilful trespasser 
ought in no case to be less than the amount, for which having regard to all 
the circumstances, a prudent and reasonable owner would have agreed to let 
mA Noa o n a ah ea ee 
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the land, or less than the amount the trespasser would have had to pay as the 
result of reasonable negotiations for the use and occupation of the land. poyer 
and above this minimum amount, the animus with which a trespasser com- 
mits the wrong may be taken into consideration foi the purpose of awarting 
higher damages than would otherwise have been. But a plaintiff who stands 
by and virtually encourages the wrong, instead of preventing the same, is not 


entitled to damages on the same scale. WitWiams v. Currie, 135 E R 774 and® 


Jegon v. Vivian, (1870) 6 Ch 742 referred to. 

Second Appeals against the decrees of the Court of the 
Additional Subordinate Judge of Ramnad, at Madura, in A. S. 
Nos. 66, 67 and 68 of 1919 respectively, preferred against 
the decrees of the Court of the Additional District Munsif of 
Srivilliputtur, in O. S. Nos.e213 of 1916, 428 of 1917 and 
440 of 1917. 

The Advocate-General (T. R. Venkatrama  Sastriar) 
for appellants. ° 


K. Rajah Atyar for respondents. 
The Court delivered the following 


JUDGMENT :— The question raised in this Second Appeal 
relates to the principle on which damages should be awarded 
for trespass on land and the proper measure of such damages. 
The plaintiffs-appellants are the owners of about 2 1|2 acres 
of land, on which and several other adjoining lands æ cattle- 
fair used to be held annually. The predecessor-in-interest of 
the plaintiffs would appear to have been content to let this ]and, 
for the purpose of the fair, receiving the sum of Rs. 50 as rent 
every year. But from about the year r911, the plaintiffs fe- 
fused to let the land on the same rent. For the years 1911 
and 1912 the plaintiffs obtained, in a decree ex parte, 
damages against the defendants, at Rs. 300 per an- 
num, for trespass on the suit land, consisting in their using the 
land for the cattle-fair, without any agreement with the plain- 
tiffs and without their permission. In the first two suits, the 
plaintiffs have claimed from the defendants damages at the 
rate of Rs. 300 per annum, for two years, in each of the suits 
and in the last suit, Rs. §50 as damages for one year. The 
Court of first instance granted to the plaintiff damages at 
Rs. 50 per annum and the Lower Appellate Court has confirm- 
ed the same.* The learned Advocate-General for the appel- 
lant has argued that the principle on which the lower Courts 
awarded damages only at Rs. 50 per annum was wrong in law 
and that a differentemeasure of damages should have been 
adopted. I am unable to understand on what particular prin- 
ciple the Lower Appellate Court proceeded to fix the damages 
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at Rs. 50 per annum, apart of course from its statement of 
agreement with the Court of first instance in that mat- 
ters In one part of the judgment, it almost seems that the 
learned Subordinate Judge was inclined to adopt, as the true 
measure of damages, the number of cattle that. were on the 
plaintifs’ land. At another place, he has indicated that if 
the accounts of the lessees could have been produced, that 
might have furnished to him a measure of damages he could 
have adopted. Reference is also made to the sum of Rs. 50 
havimg been accepted by the plaintiffs’ predecessor-in-interest, 
as rent as also to the said amount being reasonable rent, having 
regard to the rents charged in’the neighbourhood. The 
amount of rent which the plaintiffs’ predecessor were content 
to receive in previous years could possibly not be a measure of 
damages at any rate for the succeeding years. The rents 
paid or received in respect of the adjacent lands were the re- 
sult gf contracts. In Willams v. Currie (1) Justice Maule 
observes as follows “ If we were to hold that the Jury in 
estumating the damages for an unlicensed trespass of this sort 
are to be restrained to exactly the amount of the injury sus- 
tafned by the plaintiff, it would in effect be placing a wrong- 
doer upon precisely the same footing, as one who enters with 
permission.” ‘Chelearned Judge proceeds further to indicate 
that the wilfulness of an act of trespass and the trespass was 
done for the pecuniary benefit of the defendants would be mat- 
tgys to be taken into consideration in assessing damages. In 
the case of Jegon v. Vivian (2) before the House of Lords, 
the Lord Chancellor generally approves of the principle that 
in awarding damages a distinction may be made between a tres- 
passer bona fide claiming a title and a wilful trespasser, and 
goes on to observe that the Court never allows a man to make 
profit by wrong. I do not, however, understand by the last 
statement that the wrong-doer is or should be placed exactly in 
the same position, as an agent or trustee and made to account 
for all the profits he has made. I construe that statement of 
the law merely to signify that a wilful trespasser should not be 
placed in a better position than a person who had to enter into 
an agreement with the landlord, in respect of th® use or occu- 
pation of the land ; that is to say, in other words, the damages 
awarded against a wilful trespasser ought in no case to be less 
than the amount which, having regard to all the circumstances, 





1. (1845) 135 ER 774. 8. (1870) 6 Ch 742. 
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a prudent and reasonable landlord would have agreed to let 
the land, for the purpose, or less than the amount, which, the 
trespasser would have had to pay as the result of the reason- 
able negotiations for such use or occupation of the land. The 
amount so arrived at would be the minimum of damages 


awardable against him. Over and above that, there is high® 


authority for holding that, as in the case of certain personal 
wrongs, the animus with which a trespasser commits the wrong 
may be taken into consideration for the purpose of awarding 
higher damages than would otherwise have been. ° In, this 
case, I have no hesitation in holding that the trespass was wil- 
ful. I am bound therefore¢o award as and by way of dama- 
ges to the plaintiffs in the circumstances, not only the reason- 
able amount which, if there had been negotiations between the 
parties, would have been fixed as rent but also a further amount 


for the wilfulness of the trespass. But at the same tune, 


in the present case, there is the undoubted fact that the plain- 
tiffs, knowing that the trespass was about to be or certain to 
be committed stood by and allowed such trespass to be com- 
mitted year after year, in the undoubted hope that they would 
be able to recover from the defendants. the large amount et 
damages, for which they had obtained a decree ex parte, in the 
previous suit. The conduct of the plaintiffs, who complain of 
the wrong is an undoubted element to be taken into considera- 
tion, in awarding damages ; and I have no hesitation in lay- 
ing it down that the plaintiffs, who stand by and virtually qo- 
courage the wrong, are not entitled to damages on the same 
scale, on which damages might be granted to a plaintif, who 
had done his best to prevent the commission of the wrong. 
Taking all these circumstances into consideration, the conclu- 
sion I have arrived at is that the plaintiffs in this case, would 
be entitled in the first place to such amount as having regard 
to all the circumstances might be deemed to be the amount for 
which, on negotiations between the parties, the plaintifs might 
have agreed to let and which the defendants might have agreed 
to pay, in respect of the suit land in the years in question, and 
in addition thereto such further damages for the wilfulness ot 
the trespass,® taking into consideration at the same time the 
conduct of the plaintiffs in not preventing the trespass, but 
standing by and allowing the trespass to be committed. The 
process is difficult of amagining the plaintiffs and the defendants 
coming together, negotiating reasonably and arriving at a rea- 


sonable amount of rent, but it has got to be done. I have 
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ceme to the conclusion that a sum of Rs. 100 per annum would 
represent such amount. L should have been disposed to grant, 
as and by way of further damages, for the wilfulness of the 
trespass, a sum of Rs. 50 per annum, but having regard to the 
plaintiffs standing by and allowing the trespass to be committed, 


ewith the ulterior object ef claiming damages, ‘I award only 


Rs. 25 in addition, for each year. In the result, instead of 
Rs. 50 per annum awarded by the lower Courts, I award 
Rs. 125 per annum. The decrees of the lower Courts will 
be varieed accordingly in all the cases. The respondents will 
pay the appellants’ costs in this Court and in the Lower Appel- 
late Court. > 

T.S. V. Appeals allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE MADHAVAN NAIR. 


Sardar Khan Sahib Petitioner* (Accused) 
v. 
Athanlla Respondent (Complainant). 


Criminal Procedure Code, Ss. 350 and 528—Case partly tried by one Magis- 
traje—Transfer of Magtstrate—Grant of de novo trial by successor—Transfe1 
of case to old Magistrate to avoid new trial—Legaltty of. 

A Magistrate who had almost completed the trial of a case was transferred 
to another station and hjs successor taking up the case granted a de novo trial 
to the accused. Thereupon the District Magistrate ordered the case to be 
transferred to the Magistrate who had tried it in part, as he thought it 
would obviate the necessity for a de novo trial. Held, the grant of a de novo 
teil by the successor of the Magistrate had the effect of wiping out the prior 
proceedings and hence even the old Magistrate could not proceed with the trial 
from the point where he left it. There was consequently no question of balance 


of convenience and a transfer was not necessary. Jago Singh v. Emperor, 53 
I C 820 followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the District Magistrate of Salem, dated 21st 
July, 1924, in C. M. C. Nos. 31 and 32 of 1924, transferring 
C. C. Nos. 113-A and 113, on the file of the Court of the Sub- 
Magistrate of Dharmapuri, to the file of the Treasury Deputy 
Magistrate of Salem. 

K. S. Jayarama Aiyar for accused-petitione?. 

The Public Prosecutor (J. C. Adam) for Crown. 

M. S. Rathnasabapathy Mudaliar for respondent-com- 
plainant. ° 
~ #Cr R C Nos. 508 and 509 of 1924 

(Cr R P Nos 420 and 421 of 1924). 21st August, 1924. 
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The Court made the following 


ORDER :— These cases were tried before Mr. Pinto, While 
he was the Sub-divisional Magistrate of Dharmapuri; but *be- 
tore the trial was over, he was transferred to Salem as the 
Treasury Deputy Magistrate. Mr. Pinto’s successor at 
Dharmapuri granted the accused a de novo trial. The Dis- 
trict Magistrate has now ordered the transfer of these cases to 
the file of Mr. Pinto at Salem on the ground_— 

“that the balance of convenience is strongly in favour of the saal! amount 


of work still to be done being done by Mr. Pinto at Salem, rather hfn the 
whole case should be heard again bya? new Magistrate at Dharmapuri. ” 


It has been assumed by the District Magistrate that Mr. 
Pinto could go on with the trial of the cases from the point 
where he had left it. In the decision reported in Jago Singh 
v. Emperor (1), it has been held by a Bench of the Patna High 
Court, in similar circumstances, that when on the transfer of 
a Magistrate, a criminal case pending before him is taken up by 
another Magistrate and the trial is started de novo,the proceed. 
ings, which had already taken place before the Magistrate, who 
has been transferred, are wiped out and such Magistrate has 
no jurisdiction on his return to the district to proceed with the 
trial from the point where he had left it. Applying the prin- 
ciple of this decision to the facts of the prtsent case, I am in- 
clined to think that, if Mr. Pinto took up the cases from the 
point where he left it and went on with the trial, his procedure 
would be illegal and the cases would have to be tried de nov® 
The balance of convenience relied upon by the District Magis- 
trate as a justification for the transfer does 
not, therefore, really exist. The question as 
regards the hardship and the inconvenience which 
the transfer of the cases to Salem will cause to parties and their 
witnesses, all of whom are alleged to belong to Dharmapuri, 
has also not been considered by the District Magistrate. 


I therefore set aside the order of the District Magistrate 
transferring the cases to the file of the Treasury Deputy Magis- 
trate at Salem. The Sub-divisional Magistrate of Dharma- 


puri will take up the cases on his file and proceed with their 
trial. 


In this view, it is unnecessary to consider the further ques- 
tion raised by the pétitioner’s learned vakil that the District 
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Magistrate had no jurisdiction to transfer the cases to the file 
of Mr. Pinto, under S. 528, Criminal Procedure Code, sincc 


My. Pinto is only a Treasury Deputy Magistrate. 


ae 


T. S. V. Order set aside. 





IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT -_Mr. Justice DEvADoss. 


Dada Sahib (minor) by next friend and 
maternal uncle Hirebal Baba Sahib Appellant * ( Plain- 


ó p tif) 


v. 
Kollapuram Gajaraj Singh and 
another Respondents ( Defendants.) 


Minor—Decree against—Guardtan ‘absent—Vakil reporting absence of 


*instructions—How far binding—Gross negligence of guardian—Award—Po- 


perty given to person not party to reference to arbitration—Family arrangement 
—Binding nature of. 

The guardians of a minor defendant had taken out subpenas for his wit- 
nesses, but on the day of hearing neither he nor the witnesses were present. 
H%s pleader asked for adjournment, but as the guardian was not present he 
could not place before the Court all the circumstances which alone would 
enable the Court to consider whether the request for adjournment was reason- 
able or not. The adjotrnment was refused and the suit was decreed against 
the minor. Held, the guardian was guilty of gross negligence and the decree 
was not binding on the minor. 

Where the heirs of a deceased person refered their disputes to arbitration, 
and one of them wanted that any share allotted to him should be given to his 
minor son, and this was accordingly done, the arrangement arrived at cannot 
be vitiated by the fact that properties were given to a person not a party to 
the reference. Such an award can be upheld as a family arrangement. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Bellary in A. S. No. 21 of 1921, pre- 
ferred against the decree of the Court of the District Munsif 
of Bellary in O. S. No. 123 of 1920. 

C. S. Venkatachariar and N. C. Vijayaragavachariar for 
appellant. 

K. Rajah Atyar for respondents. 

The Court delivered the following 

JUDGMENT :— In this Second Appeal, two’points are urg- 
ed by the appellant. The first is that his guardian (O. S. 
No. 258 of 1916) was guilty of gross negligence, and therefore, 
AR A AAS Ce a RG AONE ORAS 
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the decree in that suit is not binding on him ; the second is that 
the arrangement under which the appellant was given a house 
was a family arrangement and the appellant is entitled to ghe 
benefit of such arrangement. 


The plaintiff-appellant brought the suit for a declaration, 


of his right to the plaint shop and to recover possession from 
the 1st defendant. The 1st defendant brought O. S. No. 258 
of 1916, for the possession of the plaint property, against the 
plaintiff, as 2nd defendant, and his father as ist defendant, 
alleging that the father had sold the property to him and“%hat 
he was entitled to possession gf the same. The 2nd defendant 
was represented by a Court guardian, as no proper guardian 
was available. The Court guardian, on the day the case 
was taken up, was absent and the suit was decreed ex parte. 
The present suit is for the purpose of recovering, from th? 
plaintiff in O. S. No. 258 of 1916, the possession of the pro-* 
perty, on the ground that the decree in that suit is not binding 
on the minor, by reason of the negligence of his guardian. The 
District Munsif found that the plaintiffs guardian in the pre- 
vious suit was guilty of negligence and that the decree in that 
suit was not binding on the plaintiff ; but he found the second 
point against the plaintiff and dismissed the suit. On &ppeal, 
the Subordinate Judge held that the plaint#f’s guardian in the 
previous suit was not guilty of negligence. 


The admitted facts are that on the day the case came an 
for trial the plaintiff's guardian, who was a vakil of the Court, 
was absent and his vakil asked for time, which was refused. 
It is in evidence that the plaintiff’s guardian had taken out sub- 
poenas for the witnesses and had done everything to get the 
case ready for trial, but he himself was absent on that day. 
The Subordinate Judge holds that the fault was entirely on the 
part of the Court and there was no negligence on the part of 
the guardian. Jam unable to agree with that conclusion. It 
was the duty of the guardian to have been present in Court 
for the purpose of informing the Court of the steps he had 
taken and of placing before the Court materials which could 
enable the Court to consider whether the request for adjourn- 
ment was a reasonable one or not. The guardian’s absence 
prevented his vakil from placing before the Court all the facts 
necessary in order to,enable the Court to grant time, and this 
has led to the suit being decreed against the plaintiff. It is 


not every kind of negligence that would be a sufficient ground 
R117 
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for setting aside a decree, or for declaring that the proceedings 
in Court are null and void ; but where the guardian omits to 
dg his plain duty and where by reason of such negligence a 
suit is decided against a minor, which would not have been 
otherwise decreed against him, it must be held that the guard- 
ian’s negligence contributed to the Court proceedings in the 
manner it did. In this case, the fact that subpoenas had been 
taken out and that there were circumstances which prevented 
the witnesses from attending on the day of trial was only 
known to plaintiffs guardian and his absence on that day mate- 
rially contributed to the course adopted by the Court. The 
Court is not supposed to be awar®t of facts which have happened 
in the office unless such facts are brought to its notice in open 
Court, and the opportunity for bringing such facts to the notice 
of the Court was lost on account of the absence of the plaintiff’ s 


, guardian. In this connection, I may refer to an observation 


of the learned Judges in Punnayya v. Viranna (1) : — 
“Tt must be such negligence as leads to the loss of a right which might 
have been successfully asserted if the suit had been defended with due care.” 

I hold that the guardian was guilty of gross negligence 
and, therefore, the decree in O. S. No. 258 of 1916 is not 
binding upon the plaintiff. 

As regards the second point, the appellant’s contention 
is that the plaint property was given him under a family 
arrangement. The plaintiff's grandfather died, leaving con- 


siderable property. His father and the other members of the 


family gave a muchilika to some respectable persons for the 
purpose of dividing the property among them. That muchi- 
lika is marked Ex. A. By Ex. B, another muchilika, the 
plaintiff’s father authorised the panchayatdars to allot to the 
plaintiff the immoveable property that may fall to his share. 
The relevant words of the muchilika are :— 

“Out of the moveable and immoveable properties that might be given 
towards my share, according to the said conditions, the immoveable properties 


alone may be given to my son, minor Dada Sahib. I shal] have no right to or 
interest in them. I shall act as the guardian of the minor. ” 


Ex. C is the award of the arbitrators ; and the arbitra- 
tors set apart the plaint property to the plaintfff. The con- 
tention of the respondent’s vakil is that the plaintiff was not a 
party to the arbitration and, therefore, he is not entitled to get 
any benefit under the award. No doubt the plaintiff was not 


1. (1921) I L R 45 M 425 at 428 :42 ML J 429. 
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` 
a party, but his father, who was a party to the submission; 
asked the arbitrators to deal with his share in a particular 
way; and the arbitrators after consulting all the members 
of the family gave this particular property to the plaintif. 
They also made provision for one Karim Bi, who was net 
entitled to share in the estate of the plaintif’s grandfather. 
Under the Mahomedan Law, the plaintiff was not an heir to 
his grandfather’s property. The contention of the appellant 
is that this being a family arrangement, persons who are not 
parties to the arrangement, but who get some benefit under 
the arrangement are entitled to have that benefit. It is clear 
from the award that the arlfitrators after consulting all the 
members of the family distributed the family property among 
the various members and made provision for the maintenance 
of widows, who were not entitled to be given maintenances 


under the Mahomedan Law. That being so, the question , 


arises whether, under an arrangement like this, a person who 
would not otherwise be benefited and who is given some benefit 
under it, should be held to be entitled to such benefit. It 1s 
well settled that in the case of partition deeds and family 
arrangements, widows, mothers and other relations who would 
not be entitled to a share, but who are given some benefit 
under the arrangement are entitled to have the benefit of such 
arrangement. It is urged by the appellant’s vakil that the 
arbitrators might be considered as agents of the plaintiff's 
father and the plaintiff authorised such agents to transfer his. 
property to the plaintif. The award has been registered, 
and if this argument is good, then, the award would amount 
to a conveyance of the plaint house to the plaintif. But it 
is unnecessary to rely on this argument for the support of the 
appellant’s case, I consider the arrangement evidenced by 
the award to be a family arrangement, in which the interests 
of all the members of the family were considered by respect- 
able persons ; and in consideration of the circumstances of what 
was beneficial to the members of the family, a certain arrange- 
ment was made, under which the plaintif was given the plaint 
house. Such an arrangement cannot be considered to be in- 


valid, merely ən the ground that the plaintif was not a party 
to the submission. 


The eespondent’s vakil contends that this is not a case of 
trust and, that in creating a trust, a registered instrument would 
be necessary. The appellant does not rest his case on the 
ground that a trust was created in favour of 


en Sahib 


Gajaraj 
giwgh. 


Dada Sahib 
v. 
Gajaraj 


Singh., 


Bana Sah 


e T 
thama Sab. 
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the plaintif. Tbe plaintiff's father agreed to act 
as his guardian for the purpose of receiving the property and 
being in possession of it on behalf of the minor. The case in 
Hira Singh v. Ganga Sahai (2) has no application to the pre- 
sent case. There, as their Lordships observe at page 328 
“It did not appear tha? Hira Singh or any one having authority to 
act for him in that behalf had consented to be bound by the terms of the award. 
He was in possession before the arbitration, and continued in possession, and 
he made that possession and not the award the foundation of his claim to a 
partition, The award was produced by Debi Singh, who was indeed his wit- 
ness,@but who proved that it was signed by Amin Singh and Ganga Sahai, in 
answer to a question by the pleader for the defendants, Hira Singh was a 
stranger to the submission, and was unde? no obligation to abide by the award, 
and consequently he could not avail himself of it.” 
In that case, the contention was that a member of a Hindu 
tamily who was deaf and dumb and who was not a party to the 
award was entitled to the benefit under the award. 


"In that case, if some property had been set apart 


for the maintenance of the person who was deaf 
and dumb, then such an arrangement would have been 
upheld ; but a person who was a stranger to the award and who 
djd not consent to the submission could not claim the benefit 
under the award. Here the plaintiff was a minor and the ar- 
rangement by all the members of the family was for the benefit 
of the minor, on tHe ground that his father was leading an im- 
moral and wasteful life. I find the second point in favour of the 
plaintiff. 

e’ In the result, the plaintiff will be entitled to a decree for 
possession of the suit property. I set aside the decrees of the 
Lower Courts and decree the plaintiff’s suit with costs through- 
out. 

ILS V. Appeal allowed. 


roe ee AE 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :_-CHARLES GORDON SPENCER, Officiating 
Chief Justice AND MR. JUSTICE SRINIVASA AIYANGAR. 


P. Baba Sah A ppellant* ( Deft.) 
v. 
V. M. Purushothama Sah Respondent ( PIF.) 


Letters Patent (Madras), Cl. 15—Order allowing plaintif to sue as a pauper 
—If amounts to judgment—A ppeal—Opportunity to defendant to disprove 
pauperism—Government not opposing—Efect. 


ʻO S Appeal No. 5o of 1924. 26th August, 1924. 
2. (1883) ILR 6 All 322 (P C.) 
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An order of a single Judge sitting on the Original Side of the oa Oe Sab 
granting permission to the plaintiff to sue in forma pauperis amonat to a Purich: 
judgment within the meaning of cl. 15 of the Letters Patent and is® hence thama Sah. 
appealable. Appasami Pillai v. Somasundara Mudaltar, I L R 26 M 4% nct 
followed. 


At the hearing of an application for leave to sue as a pauper, even if the 
Government admits the pauperism of the “plaintiff, the defendant should be 
given opportunities to prove that plaintiff was not a pauper. 


On appeal from the order of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated 15th April, 1924 and pasged in the 
exercise of the Ordinary Original Civil Jurisdiction of this 
Court in C. S. No. 275 of 1924. 


K. Krishnaswami Atyangar for appellant. 
K. Rajah Atyar for respondent. e 


The Judgment of the Court was delivered by 


THE OFFICIATING CHIEF JUSTICE :—This is an appeal Spencer, 
; . . . eae Offg C. J. 

against an order of Mr. Justice Kumaraswami Sastri permitting 
the plaintiff in C. S. No.275 of 1924 to sue in forma pauperis.A 
preliminary objection has been taken that no appeal lies. In 
A ppasami Pillai v. Somasundara Mudaliar (1) it was helde 
that there was no appeal under the Letters Patent against an 
order of a single Judge, refusing to give leave to® appeal 
in forma pauperis. Although the Civil Procedure Code does 
not provide for appeal against orders made under O. 33, R. 7, 
an appeal lies under cl. 15 of the Letters Patent against a judg- 
ment of a single Judge sitting on the original side with certan ° 
exceptions, which do not include the present kind of order. It 
is argued that the order of the learned Judge was merely an 
order upon an interlocutory application, which was a step to- 
wards obtaining a fina] adjudication and that it does not finally 
dispose of the plaintiff's right to bring the suit, as it was always 
open to him to pay the Court-fees and proceed. In our opinion, 
the learned Judge’s order was not an interlocutory one and we 
think that the law confers a substantive right on every plaintiff, 
who has a good case at law, but no means to prosecute it, to 
sue in forma pauperis and we think, with due respect that the 
view taken 1 in Appasamti Pillai v. Somasundara Mudaliay (1) 
where such an order was treated as made in the exercise of a 
discretionary power, was not the correct view to take of the 
order passed upon such applications under S. 592 of the old 
Civil Procedure Code ; the words used are 


1. (1902) I L R 26 M 437. 


Baba Sah 
v, 
Purasho- 


thama Sah, 
© 





Spencer, 
Offg. C. J. 
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° “ Any person entitled to prefer an appeal, who is unable to pay a 
fee oe ERNES MAY... esses eee be allowed to appeal as a pauper.’ 


The learned Wades treated these words ‘‘may be allowed’ 
as vesting in the Court a discretionary power. But the principle 
on which that case was decided has been doubted in the Full 
Bench decision in Tuljaram Row v. Alagappa Chettiar (2) and 
it has now been made quite clear by O. 44, R. 1, of the present 
Code that such applications have to be dealt with, in the same 
manner as applications to sue in forma pauperis in the first 


instange. ° In O. 33, R. 7, cl. 3 the words are : 
“The “oa shall then either allow or refuse to allow the applicant to 
sue as a pauper.’ 


It can no Da be doubted aes it is not open to the discre- 


, tion of the Court to allow a person to sue as a pauper, if on 


hearing the evidence the Court finds that he is not a pauper. 
The final order of a Judge sitting on the Original Side allowing 
ot refusing to allow a plaintiff to sue as a pauper is, in our 
opinion, a judgment under cl. 15 of the Letters Patent. 


As to the merits of the present appeal, the defendant fil- 
ed a counter-affidavit denying the plaintif’ s allegation that he 
*had no means and giving details as to a number of items ot 
property, which belong to him and as to a fraudulent alienation 
of opii in favour of his nephew shortly befòre he applied 
to sue as a pauper. © The plaintiff did not file any reply affida- 
vit. After several adjournments, the matter then came be- 
fore the Court and the learned Judge gave leave to the plaintiff 
to*sue as a pauper, upon the Government Solicitor stating that 
he had received a report that the petitioner was a pauper. The 
applicant now says in his affidavit, that he was prepared to 
cross-examine the plaintiff and to let in evidence in support of 
his allegations. We think that if the Judge was not prepared 
to act on his uncontradicted affidavit, the defendant should 
have been given an opportunity to prove the statements con- 
tained in it, notwithstanding that the Government did not 
choose to dispute the alleged pauperism. Apparently he had no 
evidence ready at that hearing and he wanted time to produce 
his witnesses. But it appears that he expected that the other side 
would ask for an adjournment to file a reply: afidavit and that 
they would not allow his statements to remain uncontradicted. 
It was reasonable therefore to suppose that if he had applied 
for time to produce his evidence, he would have got an adjourn- 





2. (1910) TL R35 Myr atrz:2r MLJr (FB). 
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® 
ment, and we think that now he should be given an opportuntty 
of substantiating his allegations. The dearned Judge's grder 
is therefore set aside and the case will be remanded for letting 
in such evidence, as the parties may adduce to prove or disprove 
the plaintiff's pauperism and for making a fresh order afte“ 
considering such evidence. Costæof this appeal to abide and? 
be provided for in the final order. 
T.S. Y. Appeal allowed. 


PRIVY COUNCIL ” % 
(On Appeal from the Chief Court of Punjab.) 
PRESENT : Lorp Du‘vepIn, Lorp SHAW, SIR JOHN 
EDGE AND Mr. AMEER ALI. 


Mt. Lajwanti and others A ppellants* 
V. 
Safa Chand and others Respondents... 


Adverse possession—Hirtdu widow—Nature of estate acquired—Rights of 
husband’s heirs. 


A Hindu widow succeeding as heir to her husband is not a lifg renter 
but has a widow’s estate, that is to say, a widow’s estate in her deceased hus- 


band’s estate. If possessing as widow she possesses adversely to any oone” 


as to certain properties, she does not acquire the properties as her stridhanam 
but she makes them good to her husband’s estate. On her death thé properties 
so acquired descend to her husband’s heirs. ® 


Appeal from a decree and judgment of the Cnief Court 
of Punjab reversing the decree and judgment of the District 
Court. 

De Gruyther, K. C. and W Wallach for appellants. 

Sir George Lowndes, K. C. and K. C. Sen for respondents. 
29th January, 1924. The Judgment of the Board was 
delivered by 

Lorp DUNEDIN :_Jawahara Mal, a Datt Brahmin, liv- 
ing in the Punjab, died in 1852. He was survived by three 
wives, but at the time of his death had no children. Shortly 
after his death, as alleged, his eldest wife had a posthumous 
son named Hira Nand, who died after a few months. He un- 
doubtedly had a posthumous daughter by his second wife, who 
is plaintiff in this action. He had three brothers, the eldest 
Bhim Sen, who in turn had two sons Hemraj and Jamiat Raj. 
The other twe brothers were Ram Bhuj and Gowhur Sen, who 
both had sons and grandsons who are some of the respondents 
in this case. He arfd his brothers were possessed of considera- 


*P C Appeal No, 60 of 1922. 


29th January, 1924. 


Baba Sah 
v 


Purosbo- 


įbama Sah. 


Spencer, 
Offg. C J. 


P. C 
Lajwanti 


v, 
Safa Cnand. 


Lörd 
Dunedin. 
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Poe ble property, ancestral and otherwise. After his death his 
Lajwanti widows were entered in the settlement records as proprietors 
Safa Chay, Of,a fourth share of certain Mauzas. In 1865°a new settle- 
P ment was being made, and in furtherance of the entries to be 
Dunedin. made therein an action was raised by Hem Raj in 1867 asking 
° that the entries of all parties except himself should be deleted 

in respect of certain Mauzas. Hem Raj raised the action in 

two capacities. He was sole heir of his father, Bhim Sen, 

e his brother Jamiat Raj having renounced all his rights in his 
tavqur 4nd he was also, he alleged, the adopted son of Jawaha- 

ra Mal and as such his heir. He cited all the members of the 

joint family and the two widows*of Jawahara Mal, the eldest 

widow having died in 1862. ‘The first question that had to be 

ə • determined was whether the Mauzas, as to which he made ex- 
clusive claim, were the separate property of Bhim Sen and 

Jawahara Mal, or whether they were family property. As 

to certain of the Mauzas it was determined that they were 

the separate property acquired by Bhim Sen and Jawahara 

Mal, ‘That being so he was entitled to one-half as sole heir of 

his father. His claim to the exclusive possession of the other 

* half depended upon whether he could make out adoption and 

this was found against him. Appeals were taken as to differ- 

ent Mauzas by all the parties concerned. The case went to 

the Chief Court and the Chief Court finally decided as follows: 


His claim to the one-half was confirmed. As regards 

e his claim to the other half it was said that he had abandoned 

his claim in virtue of adoption, and it was pointed out that his 

uncles, on Jawahara Mal’s death, would always be preferable 

to him. That disposed of his claim, but the judgment then 

went on to deal with the questions that had arisen on the vari- 

ous appeals between the different defendants. The judgment 
continued thus :_ 

The only other question for decision with regard to these Mauzas is 
whether the widows are entitled to hold the half-share left by Jawahara Mal 
for their lives. They clearly are so entitled as, according to the facts as found 
‘above, the fathers of the appellants who took the inheritance were separate in 
food and estate from Jawahara Mal. at the time of his death.” 

This final judgment was given in 1869 ang the widows 
were duly entered as proprietors of certain Mauzas in res- 
pect of their widows’ estate of the estate of their 
late husband Jawahara Mal. They entered into 
possession. The elder of the two__that is to say, the original 
second widow_lived till 1900, when she died. 





PART XXIV.] THE MADRAS LAW JOURNAL REPORTS. 937 

The Mauzas were then possessed by the third nd Pee 
surviving widow till her death in i910. On _ her Lajwanti 
death the daughter of the second wife raised *the SqfaCband. 
present suit to have declared her right to the Mauzas as T 
heir of her father Jawahara Mal. Her claim is opposed by Dunedin. 
various descertdants of Jawahara Mal’s brothers, who claim as e 

heirs of Hira Nand, to whom the property went on bis birth 

after his father’s death, they alleging that the long possession 

of the widows was only by reason of an arrangement that they ‘ 
should hold the Mauzas as maintenance. Certain epersons 
who might have been respondents backed up the plaintiff and 
were added as plaintifis; a very unnecessary proceeding, as no 
decree could pass in their favour. As already stated, the 
plaintiff denied that Hira Nand ever existed. The District 
Judge held that Hira Nand never had existed. He then de- 
creed half the property to the plaintiff and half to certain of 
the respondents on grounds which no one supports and which’ 
need not here be specified. Both parties appealed. The 
learned Judges of the Chief Court reversed that judgment and 
found that Hira Nand did exist, and that in consequence the 
respondents are entitled as heirs to his estate. They mentign ° 
a question as arising on adverse possession of the widows, but 
they did not really deal with the argument that arises thereon. 
Appeal has been taken from that decree. * 


Their Lordships will assume that the judgment is right 
in saying that Hira Nand did exist, but if he existed, then, if 
the litigation which arose in 1867 and was finished in 1869, his 
heirs who either are, or are represented by the various res- 
pondents in this case, were entitled totally to exclude the 
widows from the Mauzas in question. All that the widows 
were entitled to was maintenance. The allegation that they 
were allowed to possess the Mauzas in name of maintenance 
was not admitted to be proved and further it is straight in the 
teeth of the judgment of the High Court of 1869 already 
quoted. Itis clear, therefore, that though the judgment may 
have been wrong, there has been adverse possession by the 
widows fron? 1869 to 1910 and the respondents’ title is des- 
troyed by S. 28 of the Limitation Act. It was then argued 
that the widows could only possess for themselves that the 
last widow Devi wold then acquire a personal title ; and that 


the respondents and not the plaintiff were the heirs of Devi. 
R__118 


P, C. 
Lajwanti 
Safa Chang. 
Lord 
Dunedin. 


Hari Baksh 
?, 
Babu La!. 
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TS is quite to misunderstand the nature of the widows’ pos- 
session. The Hindu yidow, as often pointed out, is not a life 
renter but has a widow’s estate__that is to say, a widow’s estate 
in her deceased husband’s estate. If possessing as widow she 
possesses adversely to any one as to certain parcels, she does 


eñot acquire the parcels as stridhan but she makes 


them good to her husband’s estate. The result is 
the Mauzas are Jawahara Mals estate, the respon- 
dents having no title to attack them, and as such the plaintiff is 
entitledeas heir to her father to take them. 


An attempt was made to say that the result as above, being 
founded on the Mitakshara Law, a different result should 
be arrived at because-of a custom inthe Punjab. Their Lord- 
ships are not able to consider any such plea because the record 
was void of averment and of proof of the precise custom which 


would lead to a different result from that obtained under the 


Mitakshara Law. The result is that the appeal must be al- 
lowed and judgment pronounced in favour of the plaintiff, with 
costs, here and in the Courts below, and their Lordships will 
, humbly advise His Majesty accordingly. 
e Solicitor for appellants H. Polak. 
Sglicitors for respondents : Ranken, Ford and Co. 
° Appeal allowed. 


PRIVY COUNCIL 


è (On Appeal from the Chief Court of Punjab) 
PRESENT :-— LORD DUNEDIN, Lorp SHAW, LoRD Carson, 
SIR JOHN EDGE AND MR. AMEER ALI. 


Hari Baksh A ppellani* 
v. 
Babu Lal and another Respondents. 


Hindu ‘Law—Partition—Property allotted to a sharer—Ancestral Property— 
Partition among co-parceners—If effects a severance between a co-parcener and 
his own descendants. 

Where at a partition among the members of a joint Hindu family governed 
by the Mitakshara Law certain property is allotted to the share of a member, 
he takes it as ancestral property in which his sons get a right by birth. 

A partition among several] brothers constituting a joist Hindu family 
governed by the Mitakshara Law does not necessarily cause a severance between 
a brother and his own descendants also. Balabux v. RukRmabai, 30 C 725: 
Balkisher Das v. Ram Narain Sahu, 30 C 738 ; and Jatti v. Banwari Lal, 


45 M L J 356 distinguished. . 


“P C Appeal No. 106 of 1922. 22nd January, 1924. 
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be 
Appeal from a decree of the Chief Court of the Punjab 
(Shah Din and Broadway, JJ.), dated 2nd June, 1917, rewers- 
ing a decree of the District Judge of Delhi, dated 15th May, 
1914, in plaintiff's favour. 


Sir George Lowndes, K.C. and E. B. Raikes for appellant. . 


Dunne, K. C. and W Wallach ‘for respondents. 


22nd January, 1924. The Judgment of the Board was 
delivered by 

Sir Joun Epce :— This is an appeal] by the plainaff yom 
a decree, dated the 2nd July, 1917, of the Chief Court of the 
Punjab, which reversed a detree, dated the 15th May, 1914, 
of the District Judge of Delhi, and dismissed the suit. The 
suit is for the partition of property alleged by the plaintiff to 
be joint property of the parties. . 

The parties are Hindus of the Bakkal] Aggarwall caste, 
and are subject to the law of the Mitakshara. The following 
pedigree shows how the parties are related to each other :_ 


Devi Dut = 


| 


Jodh Raj 
Died in 1903. 


oe a ae ee Á 























1st wife = Jai Narain = 2nd wife. Sanahi Ram = e 
Died 29th 
January, 
| 1906. | 
lst wife = Bishan Dayal. =2rd wife. Sri Ram. mabe Lal = 
| Died 5th De- Died without Died sonless, Defendant 
cember, 1909. issue, 21st May, 1908. | 
| 
| 
Chait Ram. 
Defendant 
| 
Brij Mohan = Mussammat Indri. Murli Dhar = Mussammat Basant. 
Died 22nd | Died 15th | 
June, 1905. June, 1908, 
Banwari LAL Hari Bakhsh. 
Died in 1903. Born in 1903. 
Plaintiff. 


_ Jai Narain and Bishan Dayal had daughters, to whom it 
is not necessary to refer. 


PC, 
Hari Baksh 
ev. 
Babu Lal. 


P.C. 


Hari Baksh 


we, 
Baba Lal. 
Sir John 

Edge. 
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` The plaint in this suit, dated the 21st November, IQIO, 

was presented to the Court of the District Judge of Delhi by 

Hari Baksh, a minor, by his guardian and next friend, Mt. 

Basanti, who is his mother. The defendants to the suit are 

Babu Lal and his son, Chait Ram.. 


The case of the plaintiff was that he and the defendants 
are the surviving male members of a joint Hindu family pos- 
sessed of joint property, to a half-share of which he claimed 
to be ertitled on partition, and he claimed to be entitled to a 
decree for partition and for accounts, and other reliefs. The 
District Judge of Delhi gave the plaintiff the decree which he 
claimed. The Chief Court of the Punjab, on the 2nd July, 1917, 
in appeal, dismissed the suit. On an application for review the 
Chief Court varied its decree dismissing the suit by granting the 
plaintiff a decree for partition of the Maliwara house and a 
declaration that the Katra Ashrafi house at Delhi is the pro- 
perty of the family, and that the plaintiff has equal rights in 
it with the defendant, Babu Lal. To the application for review 
the two defendants were respondents, and it does not appear 
why the declaration was not made against Chait Ram as weil 
as against Babu Lal. 


The case of the defendants was a denial that they and the 
plaintiff were members of a joint family, and a denial that 
the property which the plaintiff claimed to have partitioned was 
goint family property. Several defences were set up. The 
defendants alleged that Bishan Dayal and his sons formed a 
separate joint family, and that they after 1903 had separated 
from each other and had partitioned the property to which 
they were entitled they further alleged that Sri Ram had 
adopted Chait Ram as his son. Their Lordships will at once 
deal with these allegations before proceeding to consider what 
was the main and substantial defence, if proved, to the suit, 
which was that in a separation and partition of 1903, in which 
Jat Narain and his branch had separated from Sanahi Ram and 
his branch, Jai Narain and his sons had between themselves 
separated, and he had partitioned between his son Bishan Daya! 
on the one side and his sons Sri Ram and Babu Lal on the other 
side the property which had fallen to him, Jai Narain, and his 
branch in the partition with Sanahi Lal. 


The District Judge found that there was absolutely no 
proof of the alleged partition between Bishan Dayal and his 
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sons after 1903. It was the fourth issue framed by the Dis- 
trict Judge. It is not clear that that issu@ was discussed og con- 
sidered in the appeal to the Chief Court, but in this appeal 
nothing was said to suggest that the finding of the District 
Judge on the fourth issue was wrong and their Lordships con- 
sider that the finding of the Distrtct Judge may be accepted 
as conclusive, that there was no separation or partition between 
Bishan Dayal and his sons after 1903 or at any time. 


The object of alleging that Chait Ram had beer adopted 
by Sri Ram is obvious. If that adoption had been proved the 
plaintiffs could not in any eyent have been entitled on a parti- 
tion to one-half of the property in question in this suit, or to 
more than one-third of it and the defendants would between 
them have been entitled to two-thirds of it. The District 
Judge and the Chief Court concurred in finding that the alleged 
adoption was not proved. Such an adoption by a brother 
of the only son of his brother would be most unusual, and their 
Lordships accept that concurrent finding as correct. 


The first common ancestor of the parties shown in the pedi- 


° . e Py ® 
gree is Devi Dutt. He, with his son, Jodh Raj, carriedeon 


business as merchants at Basan, in the State of Jaipur, Jodh 
Raj removed from Basan to Delhi, and at Delhi he and his sons 
carried on business as cloth merchants. They had also branch 
shops at Calcutta and at Cawnpore. In 1903 the shops which 
belonged to the joint family, then consisting of Jodh Raj, his 
sons and grandsons, were known as (1) Jodh Raj Narain, 
at Delhi ; (2) Jai Narain Khemka, at Delhi ; (3) Sri Ram 
Ram Lal, in which a stranger was a partner, at Delhi ; 
(4) Murli Dhar-Deoki Nandan, in which strangers were part- 
ners, at Delhi ; (5) Jodh Raj-Sanahi Ram, at Calcutta ; and 
(6) Jai Narain-Sanahi Ram, at Cawnpore. 


It is an admitted fact that at the time when Jodh Raj died, 
in 1903, Jodh Raj, his sons Jai Narain and Sanahi Ram, and 
their respective descendants constituted a joint Hindu family 
possessed of the joint property already mentioned. Ít is also 
an admitted,.fact that in 1903, after Jodh Ray had died, Sanahi 
Ram and his son separated from Jai Narain and his descend- 
ants, and that‘on that separation the then joint property of the 
family at Delhi, Calcutta, and Cawnpore was partitioned be- 
tween the two branches into which the joint family had separat- 
ed, and that in that partition, which will hereafter be referred 
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¢ ae 
ae toas the partition of 1903, the shops (1), (2), and (3) above 
Hari Baksh = mentioned fell to Sagahi Ram and his branch, and the shops 
Babu Lane (4), (5) and (6) fell to Jai Narain and his branch. 


Sir John The case of the defendants is that in the partition of 1903 
Jai’ Narain and his sons-also sepafated from each other and 
ceased to constitute a joint family. The District Judge held 
that the onus of proving that Jai Narain and his sons had se- 
parated from each other was upon the defendants, who al- 
leged it., It has been argued, on behalf of the defendants, 
before their Lordships in this appeal that the onus of proving 
that Jai Narain and his sons had,separated wasinot upon the 
defendants, and that it was for the plaintiff to prove that they 

, had not separated. Their Lordships will presently express 
their opinion on that question, but they will first consider whe- 
ther the evidence which was before the District Judge and the 
Chief Court proves or does not prove that Jai Narain and his 
sons separated, and for that purpose it is necessary to state 
some facts which have not so far been referred to by them. 


° Bishan Dayal lived in Cawnpore and had been in charge 
of and had managed the shop there. Bishan Dayal mar- 
ried twite, and after his second marriage he and his daughter- 
in-law, Musammat eBasanti, had quarrelled, and he offered, 
through her brother, Rs. 30,000 as an inducement to her to 
hand over to him thé custody of his grandson, Hari Bakhsh, 

® the plaintiff. That offer was refused, and Bishan Dayal de- 
termined to oppose a claim which Musammat Basanti was 
making on behalf of her son, Hari Bakhsh, for the partition of 
the property now in question in this suit. On the 7th August, 
1909, a suit was instituted in the Court of the Subordinate 
Judge of Cawnpore on behalf of Hari Bakhsh by his mother, 
Musammat Basanti, against Babu Lal, his son Chait Ram, 
and Bishan Dayal for the partition of the property now in 
question in this suit. Subsequently Musammat Basanti was 
added as a plaintiff in that suit, and Musammat Sarasuti, the 
widow of Sri Ram, and Musammat Indri, the widow of Brij 
Mohan, were added as defendants. The Additignal Subordi- 
nate Judge of Cawnpore, before whom that suit was, on the 
15th April, 1910, framed the issues for trial antl ordered that 
the parties should file all their documents on that day. The 
Additional Subordinate Judge probably considered the evidence 
which the parties had brought before him, and having come to a 
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conclusion that the Court of the Subordinate Judge had not P. C. 
jurisdiction to hear and determine thatesuit for partition, he, Hari Baksh 
on the 29th August, 1910, returned the plaint to be preseated  “pinn Lal 
in the proper Court. Itis not now necessary for their Lord- aren 
ships to consider whetherethe Additional Subordinate Judge, ` Edge: 
had or had not jurisdiction to hear and determine that suit. 


They refer to it with an object which will presently appear. 





As has been already mentioned, Bishan Dayal was a de- > 
fendant to the suit for partition which was brought ia the 
Court of Cawnpore on the 7th August, 1909. He made 
his will on the 26th NovemBer, 1909, and in it stated that in 
Sambat 1960, his step-brothers, Sri Ram and Babu Lal, had 
separated from him. In that suit of 1909 Bishan Dayal filed * « 
a written statement on the 30th November, 1909, in which 
he alleged that Jai Narain in the partition of 1903 had divided 
the property which had fallen to his share between him and 
Bishan Dayal on the one side, and Sri Ram and Babu Lal 
on the ather side. Bishan Dayal died on the 5th December, 
1909... On the part of the defendants, it has been contended , 
in this appeal that the statements of Bishan Dayal in his Will 
and written statement, above mentioned, are admissible in 
evidence in this suit as against the plaintiff, and prove that 
Sri Ram and Babu Lal had separated in 1903 from Bishan 
Dayal, that the family then ceased to be a joint family, and 
that the share of the joint family which fell to Jai Narain and e 
his descendants in the partition of 1903 was partitioned be- 
tween Bishan Dayal on the one side and Sri Ram and Babu 
Lal on the other. It appears to their Lordships that these 
statements of Babu Lal, who was then an interested party 
in the disputes and was then taking a position adverse to Hari 
Bakhsh, cannot be regarded as evidence in this suit and are 


inadmissible. 


Excluding from consideration the statements of Bishan 
Dayal in his will and written statement, the only admissible 
evidence not open to objection and not ambiguous and incon- 
clusive is, ife genuine, a letter which purports to have been 
written by Bishan Dayal to his brother Babu Lal, dated 
“ Phagan Sudi 2, Sambat 1965” (22nd February, 1909), 
which was for the first time produced by the defendant Babu 
Lal on the 14th October, 1911. That letter (Ex. D-14) as 


translated is as follows -_ 


P. C. 
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"4 
“ Compliments from Bishan Dayal to Sri Ram-Babu Lal 


“ Jai Narain in yor presence separated us, the three brothers, on Asarh 
Badi 10, Sambat 1960. The whole work of Delhi remained with you, the two 
brothers, and the work at Cawnpore fell to my lot. This partition was effected 
by Jai Narain. We, the three brothers, agreed to his settlement and do not 
eodject to it. But the account of Sambat 196b is not yet settled. Whatever is 
* dite under that account will be pard by you, the two brothers. I have nothing 
to do with it. The property situate at Basan and the houses in Delhi will 
remain joint. We of our own accord have written this No one can object 
to it. 


e “Dated Phagan Sudi 2, Sambat 1965, 


“What is written above is correct. 
. (Sd.) Bisan DAYAL ” 
(In Hindi characters.) 


Witnessed by— 
(Sd.) CuHnot, LaL KHEMKA, 
GANGA Ram BHOT, 
SUNDER MAL KHEMKA, 
Harr Ram KANODIA, 
SHEO NARAIN. 


(All in Hinds characters.) ” 


Their Lordships are informed by counsel engaged in this 
appeal that Asarh Badi 10, Sambat 1960, was the 2oth June, 
1903. ° 

The only witness at the trial who said that the letter was 
in the writing of Bishan Dayal was the defendant, Babu Lal. 
Fhe only witnesses of the five to the letter who 
spoke to it at the trial were Chota Lal, Ham Ram and Sheo 
Narain, and not one of them said that it was written or execut- 
ed in his presence. Sheo Narain in his evidence at the trial 
said that Bishan Dayal told him that it was a farkhati_that 
is, a release. At the trial before the District Judge Babu 
Lal said as to it (Ex. D. 14) :=— 


“The release to which (I) certified yesterday was with me. I have 
given (I gave it) it to my Pleader, Anand Sarup, for production (at the trial 
at Cavnpore). They said they would produce.it when necessary. J cannot 
say if they produced it or not. After the close of the case I got back the 
release from my pleader. ” 


Anand Sarup was the defendants’ pleader at the hearing 
of the suit before the Additional Subordinate Pudge at Cawn- 
pore. Ex. D-14 was, if a genuine letter, one which should 
have been filed on behalf of the defendants in the Court of 
the Subordinate Judge of Cawnpore on the 15th April, 1910, 


@ 


¢ 
e 
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in obedience to ‘his order of that date. It was, if E a EG 
most important document-_in fact, the,most important docu- Hari Baksh 
ment for their case. It never was ‘filed or produced at the eps. Lal. 
trial before the Additional Subordinate Judge. If it was in — 
the possession of Anand Şarup at any time, he should have ee 
been called 4s a witness at the trial before the District Judge 

of Delhi to'speak to the fact and to explain why it was not 

filed or produced in the Court of the Additional Subordinate 

Judge. He was not called as a witness before the District ° 
Judge of Delhi and no explanation. of his absence wds:offered. 

The District Judge found, as a fact, that Ex. D-14 was a forg- 

ery. The Chief Court, om the contrary, held that Ex. D-14 

was a genuine document executed by Bishan Dayal. Their 

Lordships, after a careful consideration, find'.that Ex. D-14 e 

is not a genuine document, and. was manufactured for the 

purpose of being used in evidence at the trial before the Dis- 

trict Judge of Delhi. 


Excluding Ex. D-14 and the statements in the will 'and 
written statements of Bishan Dayal, which have been atready 
mentioned, from evidence which can be ‘considered in this suit, e 
there is no documentary evidence which proves either that 
Bishan Dayal and his brothers, Sri Ram and Babu bal, had 
or had not separated. The learned and able counsel engaged 
in this appeal have been compelled to ‘admit that fact, and that 
all the other evidence in the suit is as cénsistent with the bro- 
thers never having separated as with the brothers having sepa- + 
rated. The District Judge found that the brothers had not è 
separated ; the Chief Court, which’ treated Ex. D-14' as 
evidence, found that they had separated. ''Their Lordships 
agree with the District Judge that it is ‘not proved that the 
brothers ever did separate. r 


It remains to be considered whether on the separation 
and partition between Jai Narain and his brother, Sanahi Ram, 
in 1903, it is to be presumed, unless:the contrary is proved by 
the plaintiff, that Jai Narain and his sons, Bishan Dayal, Sri 
Ram and Babu Lal, and Jai Narain’s grandsons, Brij Mohan 
and Murli Whar, all of whom had then been born and weie 
then living, ceased to be amongst themselves members of a 
Hindu joint family consisting of Jai Narain and,his descend- 
ants then living. It must be remembered that they werc 
Hindus governed by the law of the Mitakshara, and that each 
of them had on his birth become a co-parcener in any ancestral 
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Seca had come.to Jai Narain. -The share which 
Jai Narain ‘took: asigthe'share of him and:'his branch.on his 
sepqaration'from his ‘brother, Sanahi Ram, was ancestral 
property. he 
‘¢ Ithas- been contended in this case on behalf-of the defend- 
Ants that the effect of the separation and partitiow between Jai 
Narain and his brdther Sanahi Ram, in 1903, after the death 
of their: father; Jodh:Raj, was to cause, by implication of Jaw, 
a separation between Jai- Narain and his descendants and.to 
make, th€m’ cease ‘to constitute amongst themselves a joint 
family unless’ it'was proved that-theyhad agreed to continue 
to ‘be a joint Hindu: family; andeit was contended. on behaif 
‘of: the defendants. that. that proposition is.to:be interred from 
the decisions‘of the Board in Balabux. Ladhuram v. Rukhma- 
bai (1'), Balkishen Das v. Ram Narain Sahu (2) and Jasyi v. 
Banwari Lal (3). vlt appears to their Lordships that, the 
proposition contended for is a proposition which cannot: reason- 
ably ‘be inferred from the decisions of the Board or any or 
thems which have been cited./; To understand and apply a 
, decision of the Board or of any. Court at is necessary to sec 
” what were the, facts. of the case in which the. decision ” was 
given, and what was the point which, had to be decided, ‘In 
Balabus . Ladhyram, vV, Rukhmabai: (1) it appears that three 
Hindu, brothers, Girdhari, Lal, ‘Kunyaram and Ladhuram, 
owned, a:shop which. had been founded’ by ‘their father, and 
that. in 1869 or 1870 Kunyaram separated from, his brothers, 
took out, his share, amounting.to about Rs, I 1,000, and started 
a shop ‘of his own. , In, that case Lord ‘Davey, i in “delivering 
the: judgment, of: the Board, said. : ey, rs 
ia It appears to, ‘their Loidik: that there jg 'nọf ee oi one 
co-parcener separates from the others, that the, datter remain united.. uy oe 


ee ee Their Lordships think that an agreement amongst the remaining 
thembers' of a joint family to remain united’or to -re-unite must ibe ‘proved like 


l 


any sotheh fact.” + 

“The! remaining members'of the-joint family.in that: case 
were-the brothers, Girdhari Lal and Ladhuram. The.Board 
was ‘not considering, and had not to, consider; whether, if Gir- 
dhari'Lal, for example, had sons living when Kynyaram sepa- 
rated from his brothers, Girdhari Lal and his- ‘sons would cease 
to be as between themselves a joint family:".* That was not 
the case and did not arise in the case’ ‘before the Board. 

1 aa aa aba (PC). 2. (agd) TL R30 C a8. 
' (1923) T TL R-y Lah -350.' 
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In Balkishen Das v..Ram Narain Sdhu (2) the four m&m- ae 
bers of a Hindu joint family, who were cousins, entered into ait Hari Baksh 
ikrarnama which stated that defined’shares in the whole estate San al 
of the joint family had been allotted to the several co-parcenérs. A 
It was there held that the agreement defining the shares effect- se 
ed a separatidn ‘in estate, and thas evidence: of some of: the,e 
co-parceners having continued to enjoy théir shares in common 
would not aftect their tenure of their. property or their interest 
in it. ? z : 


In Jatti v. Banwari Lal (3) ‘four Hindu ‘brothtrs who 
were living.as a joint Hindu family execyted a deed by which 
the assets of the family wert described and divided between 
them, and one of the four brothers, Ishar Das, was finally 
paid out, and thereafter the business was carried on by the » 
three remaining brothers, to whose separate accounts the pros 
fits of the business were carried in equal shares. In that 
case Lord Dunedin in delivering the judgment of the Board 
after quoting the passage above set out from Lord Davey’s 
judgment, approved of and adopted the statement of the 
trial Judge in the suit, who said :— 

“There is absolutely no material on the file from which it can be 
‘oferred that the three brothers continued united or reunited as co-parcenaty 
members of a joint Hindu family, while defendant’s own books show the con- 
Ayena ai I have therefore not the least hesitation in finding that on the 
separation of Ishar Das the family of the parties ceased to be a joint Hindu 


family in the strictest sense of the term; or, in* other words, its members 
ceased to be co-parceners. ” ô @ 


The members ceased to be co-parceners of each other, ° 
but it is not suggested that if one of those members happencd 
to have had sons:who, were his co-parceners when Ishar Das 
separated from his brothers, such sons and their father would 
cease to be co-parceners constituting together a joint and un- : 


divided family. 


If their Lordships were to hold in this case that it is to 
be presumed in law that the separation and partition effected 
In 1903 by Jai Narain and his brother, Sanahi Ram, involved 
necessarily a separation between Jai Narain and his sons, 
their Lordstaps would, it appears to them, be introducing a 
novel principle into the law of joint Hindu families governed 
by the law of the Mitakshara, for which no authority has 
been brought to the attention of thcir Lordships. 


2. (1903) TLR 30 C 738. (1923) TLR 4 Lah 350, 
@ 
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es S In conclusion, their Lordships find that Jai Narain and 
Hari Baksh his sons did not separate, that no separation between Bishan 
Babe Lay. Dafal and his brothers, Sri Ram and Babu Lal, or between 

— any of them, has been proved, and they will humbly advise 
mE ate His Majesty that the decree of the Chief Court of the Punjab 
e should be set aside, and the decree of the District Judge ot 

Delhi of the 15th May, 1914, should be restored and affirmed. 

The defendants (respondents) must pay the costs of this 
- appeal and of the appeal to the Chief Court. 


e ticitors for appellant T L. Wilson and Co. 
Solicitors for respondents : Ranken, Ford and Chester. 
Appeal allowed. 
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jurisdiction of Courf—Alteration of, prior 
to fnal decret — Decree if valid—Jarisdic- 
tion—Test of— Principle of S. 21—If 
applies to collatezal proceedings ~ Waiver 
of jurisdiction 


—— —8. 21—Territorial jurisdictinn--Want 
of—Supervening after suit insututed— 
Plea when to be taken— Waiver 


—— m8. 31-—-Transfer of territorial juris- 
diction— Effect on pending proceedings— 
Objection— Waiver— Appeal ‘ds 


Bs. 47 and 185—Arrest in execution 
of decree—Exemption under S. 135, @ivil 
Procedure Code, claimed by jadgment-deb- 
tor—Appeal—Arrest im execution of two 
decrees—Legality of 


————§. 47—Representative — Auction— 
purchaser in Court-sale—Prior attachment 
of property by another court—woaether pur- 

er representative of judgment-debtor 
inthe latter Court des 


— 88, 47, 161 and 0. 31, B. 90—Second 
appeal— When lies—Auction sale set aside 
under inherent powers of Court—Sale con- 


356 


448 


448 


192 


678 


714 


trary to order of Court—Effect wee 549 


8. 48—Execution of decree— Evasion 
of arreat—Fraad—Limitation— Extension 
of time oee 


—————§, 63 (2)—Attachment by Courts of 
different grades—Sale by inferior Court 
earlier though attachment by it later—vali- 
dity—Subsequent attempt to sell property 
im execution of a decree of superior Court 
—Application by purchaser in execation 
of decree of inferior Court to stop sale— 
Maintainability—Civil Pro. Code, S, 47— 
Enquiry on application—Scope of eas 





— ——§, 98—Mosque—Interest direct in— 
Persons having—Regular worshippers tn 
mosque ose 


——---— 8, 83—“ Persons having an interest 
in the trast’’—Insertion of — Object of 
Legislature see 


Appeal—Death of one of the relator ap- 
pellants—Effect of —Abatement vee 


8. 99— Suit for scheme—Hinda tem- 
ple—Grant of land—Lands-burdened with 
servico—Absolute grant to temple—Deal- 
ings by trustees—EVidentiary value of— 
Scheme— Framing of —Provision for per- 
manent supervision and control by Court— 
Undesirability of ose 


—--——8, 93—Suit under-—Matotainability— 
Plaintiffs having no interest in trust—Ad- 
vocat@®eneral’s sanctjon to institution of 
suit—Effect si 
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745 


714 
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0. P. Code (F of %908), 0. 9, R. 2. PAGE 


—— 8. 98—Temple pubjic—Interest— 
persons having- Persons resorting to tem- 
ple—Bare possibility of a person desiring 
to res srt to temple —Distfnction oe 361 


e 
8. 983—Trust—Intefest in Persons 
having—Chatram public—Founder's cies- 
cenda ts ın female lina—If have “interest’’ 
im chatram— Descendants themselves ne- 





ver resorting to chatram— Effect eee 3Q1 
—— — 8, 94 and 0. 39, B. 3—Applicability 
to election inquiries wwe 201 


———8§ . 88—Ii applies when two Judgese@of 
a berch differ in a mofusst] Small Cause 


Revision > š wee 88L 


8. 100— Second Appeal—Finding 
fact—Interference—Grounds of reasoning 
unsup portable wee 903 


8. 100—Second Appeal— Question of 
law— Whether stipulation is by way of pe- 
nalty—Contract Act. S, 74 vee 605 


—--——-8. 100—Second Appeal— Whether 
transaction a mortgage by. conditional 
sale or an Oat and out aale—Question of 
law 385 


8. 105—Interlocutory order—Setting 
aside exparte decree—I{ and when may be 
attacked in appeal from the final order in 
the suit wee O41 


e 
———§, 115—-Revision—Inferlocutory or- 
der—Conditionas of interference— Result 
of lower Court's ord@érs wholly unneces- 
sary-gIrremediable damage to petitioner... 460 


—-——8,115 (a)—Revision— Dismissal of 
suit for default after preliminary decree— 
NoSjurisdiction to order (P. C.) 441 


——-— 6, 186—Exemption frgm arest— 
Judgment-debtor arrestedin execution of 
one decree aod brought before the Cour®— 

If may be arrested in execution of another 
decree an 678 


L 
————§ 151—Remand—Inherent power to 
— Apart from provision of O. 41, R. 23— 
If Exists oy 552 


—— — 0. 1, B. 8—Object of—Applicability 
~-Conditions—Right to sue in original 
plaintiff and community of interest bet- 
ween him aad members of the class—Suit 
in name of wrong plaintiff—Effect—oO. 1, 

R. 10—Applications of —Conditloas—Bona e 
fide mistake ın institution of suit—Neces- 
aity— Pleadings—Amendment of, by intro- 
ducing case of frand—When granted and 
when not . 540 











————0. 3, RB 4(2)—Withdrawal of Vaka- 


lat—wbat amounts to— Leave of `Court— 
Form of (F. B.) 398 


———0. 8, Rr 4 and 6—Pleadings—aAlle- 
gations in— Denial to be specific—Scope of 
the rule eee 5 

——-——0.9, B 3-—Plaintiffi—Non-appear- 
ance— Pleader asking for adjournment and 


C. P. Code (V of 1608), 0.9, B.9. , 


reporting no instragtions in case of its ref- 
usal—O, 3, R. 4 ( —Withdrawal of vaka- 
lat—What amounts to—Leave of Court for 


withdrawal—Grant eof — Resumption —ẹ 


Conditions 


g 
——— 0. 9, B. 9—Execation proceedings— 
Applicability to— Execution sale—Petition 
to set aside—.Dismissal for default— Appli- 
cation under @. 9, R 9, to restore applica- 
%ion—Maintatnability 


——0.9, Br.9 and 13—Appearance— 
Pleader reporting no instractions— whether 
amo€nts to— Setting aside order or decree 

o (F B.) 514 also 


—-—— 0, 11, R. 14—-fnspection of adver- 
sary’s documents—Order permitting—Pro 
priety—Conditions — Notice to opposite 
party—Necessity—Pa:tnership— Declara- 
tion of right as partoer and taking of part- 
nership accpunts— Suit for—Inspection by 
plaintiff of alleged partnership accounts— 
Order permitting, before commencement 
of trial—Inspection by employee in defen- 
dant’s firm who had been won over by 
plaintif—RKevision—Interlocutory orders 
of Court below—lInterference with—Con- 
dibons 


—— 0. 31, R. 2 and. 32, R. 6—Payment 
to one of several decree-holders—Decres if 
satished—Pa¥megt certified, but |notrecord- 
ed—Recognition of, by executing Court— 
Decree in favour Of manager and minor 
members of a joint Hifldu family—Pay- 
mentto manager—Leave of Court not qb- 
tained— Effect of 





0. 21, R. }6, second proviso—Appli, 
cability of, to mortgage decrees 


8 
e ——h 21, Br°58, 68—Claim petition— 
Dismèsal for default—Court’s power to 
restore—lIf affected by O. 21, R. 63 


——— 021, B, 68—Suit by defeated clai- 
mant ito establish title—Benami sale— 
Burden of proof 


——*2—0. 21, B, 89—''Interest’’—Son as 
reversionary heir father—Snufficiently in- 
terest to set aside sale 


= 0, 23, R. 3— Scheme suit under S. 
92, C. P, C.— Appeal— Death of ore of the 
wlators—No abatement—Application to 
dismiss appeal — Ia-competent under 
Q. 22 m 


0. 22, Rr, 4, 9—Order setting aside 
abatement—Appeal— Order passed with- 
ont jurisdiction—Effect of—Mortgage suit 
— Preliminary decree after death of mort- 
gagor—No application to bring on record 
legal representative in ime— Abatement— 
Application for final decree—Applirtion 
to excuse delay in impleading legal’ pre- 
sentative-—“Right to sue’—If a: Aes to 
case after preliminary decree bu./ before 
fina] decree eos 
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460 


498 


434 


13 


14 
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745 
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Company, 


———0, 28—Leave to withdraw suit on 
condition of plaintiff paying defendant's 
costs of suit—Sult subsequent for same 
relief without paying such costs— Main- 
tainability—Payment of costs after close of 
trial of subsequent suit--Effect-Champerty 
ot to finance litigatlon—Validity 
—Tes 


0. 32, R, 8—Order *under— Appeal 
from—lIf lies bes 


———0, 32, R, 4 (8)—Appointment of 
goardian for a suit—Consent of proposed 
guardian— Whether must be expressed— 
want of consent by proposed guardian, 
whether renders the decree in the suita 
nullily a 


—— — 0. 33, B. 6— Father guardian-ad-lit- 
em joimt decree holder with minor sons— 
Payment only to father—Leave of Court 
not obtained—If decree discharged os 


——-0. 32, R. 6—Hindu father — Next 
friend of minor sons—Decree in favour of 
both— Whether competent to give a legal 
discharge— Limitation Act, S. 7, 


——-—— 0, 38—Application to sue as pauper 
Government not opposing—Defendant's 
right to prove that applicant 1s not a pro- 
per 


——— 0, 38, R. 38—Pauper application— 
Presentation to Sherishtadar—If valid— 
Madras Civil Rutes of Practice R. 14—If 
ultra vtres 


——— 0, 34, B,14—-Sate contrary to provi- 
sions of —Validity—Mortgage with posses- 
sion and lease forming part of same tran- 
saction— Rent under lease—Decree for— 
Sale of mortgaged property in exécútion— 
Validit; —Omission of judgment-debtor to 
raise plea of invalidity of order for sale in 
prior execulion proceedings—Effect—Con- 
structive res judicata—Applicabiltty of rale 
of, to execution proceedings 


——-~——0, 38, B. 5— Attachment before judg- 
ment—Security—Suit dismissed by trial 
Court but decreed on appeal—Liability of 
surety 


———— 0.41, R. 23 and 0, 48, R. 1 (a)—Rem- 
and of suit fully, tried by ist. Court—Ap- 
peal from order—If lies one 


Oompany— Winding-up—Orders in—Jurisdic- 
tion—Additional District Judge to whom 
functions of supervising liquidation has 
been assigned by District Judge—Jurisdic- 
tion of—Punjab Courts Apt, 1888, S. 6— 
Bffect T 


———— Winding-up— Petition for—To put 
pressure on company to pay up dispated 
debts— Abuse of process of Court 

d d 


——-—Wiumdıng-up—Sale by Official Liqui- 
dator—Sanctioa by Court of—Order grant- 
lng-—Setting aside of, on appeal— Propriety 
—~Sale best thing under circumstanggs— 
Effect ° 
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646 
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498 


389 


932 


522 


798 
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322 


710 


323 


Compromise. 


Compromise—Binding character— Consensus 
ad idem— Necessity—Interposition of third 
party to fix amount—Conclusive or leading 
element in contributing to compromise— 
Parties) not ad idem as to— Effect-—~ Legal 
Practitioner- Counsel—Compromise by— 
Power of —Compromise leaving amount to 
which client is entitled to be fixed by Coun- 
sel for other side Express authority for- 
Necessity 


Consent Order—Appointment of receiver— 
Open to question in case of malfeasauce, 
or if in practice it proves so protracted or 
imperfect as to be futile (P.C,) 286 at 293 


— ——Setting aside ot —Grounds—Consent 
by advocate under mistake of fact—Partners 
—Purchase of property by, which in part- 
nership—Properties— Partnership proger- 
ties or properties owned by purchasers as 
co-owners— Appeal--Judgment under--Cor- 
rectness of—~Presumption—Onus on appel- 
lant 


PAGE. 


o 


136 


164 


Contract—Building cOntract—Commission to 
owner of 10 per cent. on cost of materials 
used—Right to—Original costract stipulat- 
ing for such commission subsequently sub- 
stantially varied at instance of owner—No 
Stipulation for commssion in new contract 
— Effect 


Enforceability—Sale of land—Agree- 
ment by vendee to discharge debt of vendor 
—Right of suit—Privity of céntract—Rale 
as to—Exception—All parties before Court 
— Effect ere 


————Novation—Partnership -Debt due by 
—Mortgage by one of partners for— Effect 
— When Bo oxtinguishment of firm’s debt 


180 





517 


or release of partners’ liability for ıt 168 
——--——-Right to put an end to—Breach of 

contract—Putting an end to contract by 

committing 96 





Specific performance — Execution of 
further document contemplated— Whether 
condition or term of bargain—Or only mav- 
ner of fulfilment of completed contract 'P.C.)562 


Contract Act, 8, 65—Applicability to cases of 
chit-fund—lottery 876 


— ——8. 74--Partition--Annuity to a sharer, 
with clause of proper share to himin case 
of defanlt—If{ penal evi 


————§. 74—Penalty—Chit Fund—Subs- 
criptions payable monthly—Provision for 
payment of whole of the arrearsin case 
of default in paymgnt of instalment ee 


B. 74— Penalty clause—Unenforce- 
able by person who has suffered no 
loss 


605 


833 





———8 91l—Applhicability — Commission 
agent and principal—Despatch of goods by 
rail— Absence of inSurance—Usual course 
of business — Loss—Liability for—Legal 
positiog, of paities—Interest Act—If exhau- 
sti otd of interest— Discretion 


(P. C.) 145 


s.. 312 
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Cr. P: Oode, 8. 485, 


Contribution—Suit for—Jointe tort feagors— 
Who are—Failare to pro¥e common de- 
fence sel up—Effect of 


Co-owner s—Cummaunity of imterest necessary 
—Several ryotwari holders under a gingle 
patta nat co-owners, Trusts ict, S. 90 


Co-sharers—Enjoyment of common property 
—Mode of—Exclusive user by one—Right 
of others in case of—No ouster by such 
user—Partitinn—Remedy of, available to 
co-sharer—When sought—Decree against 
co-sharer in exclusive possession—Mesne 
profits—Compensation—Decree for—Pro- 
priety—Jote rights in hands held in com® 
mon-— Co-sharer if oo as against 
his co: sharers—Co-s if can create 
such rights by letting—Parchase of Jote 
rights ın common lands by co-sharer— 
Effect (P.C.) 23 


Counsel —Compromise —Aathority—To refer 
cause to the decision of opposite Coupee! 
— Whether mast not be express °® (P C.) 136 


Courts—Subordinate Courts—Dnufy to follow 
precedents of own High Court 


Court Fees Act, 8. 31—Fees ordered to be 
paid under— Whether amount to enhance- 
ment of sentence ... 355 


— — Boh I, Art. 17 (iii)—Scheme suit 
—Prayer for temporaire mandatory in- 
junction to compel deft. to deposit amount 
in Court Ad valorem Court fee i® payable 
thereon eae 


Oriminal Procedure Code, 8, 106—Security to 
keep the peace—' Offence involving a 
breachyot the,peace”—~ Meaning] of—Convics 
tion under S. 842, I. P. C—Order under 
S. 106, Cr, P. Code, if legal eas 


——-—*—8, 110—Proceedings under S. 112— 
Notice uader—Validity —-Conditiong—De- 
fects in notice—If cured by %xplanation 
given by Prosecuting Inspector at com- 
mencement of trial—Object of notice 
under S. 112—-Joint trial in procee@ings 
under S. 110—When had © ... 689 


g, 144 and 489—Time-exrpired order 
— Revision—No interference vee 439 


198—Person aggrieved— Defa” 
mation of wife—Inputing unchastity—Hus- 
band if may prefer a complaint 


————8, 421—Criminal appeal—Hearing 
of at time of presentation of appeal— Lega- 
lity—Posting foy hearing under S. 421 è 
—Lapse of reasonable time—Original re- 
cords ofCourt below containingde posiboas 
—Necessity— Legal Practitioner—Miscon- 
duct—Practitioner who drafted memo. of 
appeal— Failure to argue appeal at time of 
presentation of appeal ves 661 


—— —— 8. 428 (d)—Appellate Court—Conrt 
fees of complainant—Order directing pay- 
ment of, by accused—Validity~Order if an 
enhancement of sentence—Court-fees Act, 
S, 31 


— — 8s, 435, 438 | aud 4898—High Court— 
Power of reévision—Proceedings pending 
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755 
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656 


232 


——-——B8 
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746 


355 


Cr, P. Code, 8. 491. e 


before subordinate, Criminal Court~ Charge 
ef criminal misa€ppropriation—Stay of pro- 
ceedings pending decision of Civil Court... 


° @ 
——-——;8. 491—Application under—Of the 
nature df habeas eorpus 


————-§, 520— District sessions Judge—If 
a Court of appeal, confirmation, reference 
or révision—Order of Second Class Magis- 

e trate—-Appeal to Sub-Divisional Magistrate 
—Order if can be varied by Sessions Judge, 


—— —— 8. 537—Defective charge—Omission 
of Sa 149, I. P. C.—If cured (F.B.) 


Declaratory suit—Cause 8f action—Option 
of plaintiff to choo$—Proceedings throw- 
ing cloud on title—Not amounting to 
adverse possesssion or enjoyment—Any 
may be chosen 


Decree—Preliminary decree—IJf suit can be 
- dismissed ¢or default after. (P. C.) 


Deed—Construction—Bul of sale—Thavanai 
Meaning of —Credit period — Words--I nter- 
pretation—Teébnical meaning —Evidence 
of —Evidence Act, Ss. 92 (5) and 98—Limi- 
tation for suit for womey due 


————-Construction — Compromise agree- 
ment in nature of settlement— Estate ia re- 
version—Grant of —Life-estate or absolate 
estate—Absolateestate>-Grant of--Provision 
derogating from—Legal incideats of grant 
— Mistake in statement gs to- Effect—Heirs 
and representalives—Words of limitation 
or of purchase—Hindu Law—Will—Fasher 
—Bequest of self-acquired property to son 
~—~Nature of property ın son’s hands, ances- 
tral or selfvacquired-+Mitakshara familys- 
Deed—Construction—Maxim ut res magts 
aleat qudin pereat—Applicabiiity--Oadh Es- 
tate~sSuccesslon— Rules applicable to— 
Transfer to person in lime of successsion 
but not pumediate successor—Effect 


——~ —— Constraction— Deed of gift by Hindu 
husband to his wifec—Donee’s estate—Des- 
cription of donee as malik—Istamrari 
moktarrart lease granted by donee 


?__.___Construction--- Eviderce:-Surround- 
ing circamstances—Reference to—Permis- 
sibility 


Construction—Sale of building sites 
2. intended pathway— Rights of vendees... 





Deed of mortgage by conditional saale—Con- 
etemporapeous deed of sale of same pro- 
perty, with collateral agreement for rc- 
conveyance on repayment of consideration 
money—Consatruction—Surroundisg cir- 
cumstances—Transfer of Property Act (IV 
of 1882), S 58—Evidence Act (I of 1872), 
S. 92 


Disqualified proprietoi—Estate under man- 
agement of manager appointed under Chota 
Nagpur Encumbered Estates Act, 1876— 
Dealing with estate—Person having right 
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614 


379 


441 


844 


260 
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96 


477 
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PAGE. Forf eiture. 


of—Manager—Position, powers and duties 
of, under Act~Agreement regarding s83- 
tate under management of Manager— 
Manager not party to—Specific perfor- 
mance of agreement—Suit for—Maintaina- 
bility— Contract — Construction—Further 
contract—Execution of—Provislon for 
condition precedent—If and when a—Non- 
falblment of condition—€&nforceability of 
contract— Effect on 


Easoement—Right of way—Implied grand— 
title-deed of dominant tenement— Bound- 
ary-— Description as pathway—Site be- 
longing to vendor 


Easements Aot, 8. 18 (b)—Sale of portion of 
land—Irrigation  facilities—Easement of 
necessity 


Eleotion of remedies—Principle of—Only 
applicable in the case of alternative liabr- 
lity on the same cause of action 


Estates Legal and equitable theory of— Not 
party of Hindu Law (P. C.) 401 at 


Estoppel—Mortgagor and mortgagee— Mort- 
gagor’s title to mortgaged property— 
Denial by mortgagor—Permissibility 


Onus—Proof of facts and circum- 
stances~On person setting up. (P,C.) 
Evidence Act, 8. 118—Legitimacy—F resump- 
tion—Conception during continuance of 
prior marriage—*Birth after re-marriage... 





—— — 8, 115—Suit for possession— Under- 
proprietor (pukhtadar) — Compromise 
decree—Mutation of names in Register— 
Payment of rent and acceptance by the 
Court of Wards~-Sabsequent discovery of 
error—Effect 


Execution proceedinga—Res judicata—C m- 
stractive—Not applicable 


Family arrangement— Dispute between heirs 
of a deceased person—One of the heirs 
consenting to bis share being given to his 
minor 800 ~Award—Validity of settlement 
in favour of minor see 

Foreign Court—Submission to jurisdiction of 
—What amounts to—Power-of-attorney 
empowering agent to represent principal 
in litigations in that Coart—Execution of— 
Effect—Foreign judgment obtained on 
merits—Judgmeut delivered ex parte 1f 
aud whea a—Notice of suit to defendant— 
Irregularjty in service of, not a grcund for 
attacking decree—-Decision of foreign 
Court as to Sufficiency of s@rvice—Correct- 
ness of—Prequiuption an 


Forest Lands in South Canara—Ownership of 
— Vests in the Government 


809 | Forfeiture - Juniore members of tarwad in 


possessiou of lands for maintena s1ce— 
Denial of tarwad?’s title in a karar—Admis- 
sion of tarwad's title in the written state- 
ment in the su1t—whether prior d@ial 
works forfeiture ° 
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477 


302 


85 


405 


258 


591 


155 


591 


798 


928 


356 
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695 


Gift. 


Gift—Consideration—Past and future co- 
habitation— Document drafted as sale-deed 
—If can be set aside—Purpose carried out 
—Effect 


Grant—Of absolute estate—'' Heirs and re- 
presentatives '’—words of limitation—Or 
words derogating from the grant— In 
effective iP. C.) 260 af 


® 
Guardians and Wards Act, S. 43 (1)—Scope of 
— Court 1f can pass order against stranger 
—De facto guardian—Order against—\ ali- 
dity of 


Habeas Corpue—Guardian de fure— Applica- 
tion by, in respect of child detained against 
his will—Considerations applicable to case 
of—Infant a boy over 14 or a girl over 16 
— Wishes of infant if must be given effect 
to in case of—Law in England and in 
India aoe 


High Court—-Jadge of. absent on other ser- 
vice—If ceases to be a Judge of the Court 
— Full Bench judgment—Validity—One of 
Judges absent on other duty when judg- 
ment was pronounced—Effect 


Hindu Law— adoption—Sudras of the Madras 
Presidency—who may be adopted—Mar- 
ried person 

—————Gift—Widowed daughter-in-law— 
Gift by father-in-law—Life-estate confer- 
red—Remarriage of widow—Effect on gift 
—Hinda Widows’ Remarriage Act, S 2... 


Guardian—Szale of minor’s property 
—Validity—Portion of sale price agreed to 
be left with vendee to be paid by him to 
the minor on his attaining majority—Ven- 
dee executing bond therefor—Sale if ren- 
dered invalid thereby—Vendor's lien if 
lost by rcason of such arrangement 


ees 


—— ——Inheritance—Bandhus — claiming 
through males and females respectively— 
No preference . (P. C.) 


—— -——TInheritance—Bandhus —Preference 
to males vee (P. C.) 


—— — Inheritance—Eaclusion from—maur- 
deror of last owner—whether forms a stock 
of descent—whether take a legal estate— 
Justice, equity and good conscieuce...(P.C.) 

———Joint family —Father—Gift by — 
Validity against son—Condition—Gift to 
wife or to mother—Gift to daughter—Dis- 
tinction 

—— — Mitakshara~ Father's bequest to son 
—whether property in latter’s hands self- 
acquired or ancestral— Quaere ... (P. C.) 

Partition—Ahoaity granted to one 

of tbe members ia lieu of sbarewProvision 

for resumption of sh&re in default of pay- 
ment of annuity—Fenalty—Relief against 

—Contract Act, S.74 | 


e 
Succession— Priority among Ban- 
dhus— Conviction for murder as a dis- 
qualification from inheritance — Public 
policy~gPistinction between legal and 
equitable estates inappkcable ‘ae 
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———— Widow—Alienation ¢by—Presump- 


tive Reversione:s—Declaratory suit—De- 
cree in~subsequent suit for possession by 
actug] reversioners—Res yedicata... (P, C) 


———— Widow—Alienation—S uit by fre- 
sumptive reversioner challesging— Repre- 
sentative nature of—Death of widow—Suit 
by actual reversioner for possession—lf 
barred—Civil Procedure Code, S. 11, 
(Expl. VI) aaa 


——-—— Widow— Mortgage by —Suit to en- 
force, against reversioner—Plea by him of 
no necessity for bond—Scope of—Plea 
no necessity for high rate of interest 1 
included— Onus on mortgagee of proving 
such necessity—Shifting of onus—Condi- 
tions—Evidence of necessity for high rate 
of interest—Borrowing by same widow on 
other occasions at high interest if iia 


——-——— Widow —Re-marrıage— Effect on 
prior gift by father-in-law —ẹ Hindu 
Widows’ Remarriage Act, S. 2 


—— — W1ll-Construction—Be uest to wife 
and daughter with right of suryivorship to 
each other—" If a male is born to my 
daughter, it will inherit real property given 
to my wife aud daughter '’—Estates taken 
by wife and danghler and daughter's sons 
—Nature of—Only son df daughter born 
after testator's death and dying before 
daugbter—Effect— Validity "gf b@quest to 
daughter's sons—Madras Act I of 1914— 
Applicability—Effect bie 


———— Will— Construction— Vesting—Life 
estatedo daughter with remainder to her 
son— Vesting of estate in son—H1s surviv- 
ing his mother if a condition precedent ... 


e 
—~--— Will ~Construction — Wuman—Be- 
quest to-—Estate conveyed— Peesuniotion 
—"Enjoy!' ıf Imports limited estate—Be- 
quest by person having absolute estate®- 
Estate conveyed--No words limiting qae 
given—Effect 


© 
—~-—~— Woman—Gift to—If confers only 
limited estate— Presumptioa— None ‘aa 


Hindu Widows’ Remarriage Act, 8, 2—Gift bye 
father-in-law—The daoghter-in-law be- 
coming a widow and remarrying—Devest- 
ing—None 


Inam—-Service inam in an Estate—Dharmila 
inam— Resumption—Right of landholder 
to levy full assessment Sas 


Income-Tax Act— Super-tax— Liability for un- 
divided profits—Capitalisation of—Bonus 
shares newly issued on basis of —Super- 
tax on value of—Shareholder’s lability 
for 


8.10, Sub-8. 2, Cl (9)—Company — 
Profits — Business allowance—Tax on 
companies— Madras District Municipali- 
ties Act (V of 1920), S. 92 


Injonotion—Temporary— Power to grant—lIf 
conferred upon the Judge trying-—-Election 
disputes—Madras Election Rules, R, 6 
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Insolvency. 


o 
e } ' 
Insolvency —Of CEE ey ee a : aa Tenants’ Protection Act (III of 
Assignor entitl8d to half the net collections i 
— Assignee a trustee—Official receiver in | Art, 889— Pleader and client—Death 
the same positio ©. 528 | of pleader—Suit for accounts against sons 
| —Agency—Canuse of action—Pleader if gene- 


ral agent 483 


© 
Interest—Componrfi interest — stipulation | 


for—In default of punctual payment—not 
a penalty—Contract Act, S. 74 


interest Act—Not exhaustive 


Joint promisees— Promise (not payment) to 
one—whether prior promise discharged... 840 


Kumst Oultivation—Forest tracts in Canara— 
Nature and incidents gf—Rights of culti- 
vators and Governmen (P. C.) 35 


Land Encroachment Act (III of 1906,) 8s, 6. 
14—Notices to quit'under S. 6, without 
actual eviction—Suit by party aggrieved 
by, to establish title—Limitation—Starting 
point— Plaintiff's right to elect any one of 
noticd’ as affording cause of actionso as 
to save limitatjon—Proceedings under the 
Act within meaning of S. 14—Proceedings 
not amounting to eviction if included ane 


Landlord and tenant—Covenant against alie- 
nation—Forfeiture clause— Alienation of 
portion of lease property—Effect of—Prin- 


ciples of construction. 307 
@ 


ove 558 


Ejectment—Sergice inam-—Resump- 
tlon—Right to eject—Assessment of fall 
rent ° 


Ejectmemt— Burden of proof 


558 


Lease—Construction—Religious endowment 
—Trustee—Absence of words importiag 
permanency—Duration of lease ae 


é 
* Letters Patent, Gi. 36—If applies when two 
judges of a bench differ in a mofossil small 
Cause Revision 


Limitation Act, §8.5—Role framed by the 
Madras High Court—Extension to applica- 
tions ander O.9.R.13, Civil Procedure 

e—Rule if ultra vires—“By any enact- 
mend or ruje'’—Change in language by Act 
X of 1922— Effect 


—, 8 7—Joint decree-holders— Hindu 
father and minor sons—Father next friend 
and guardian in the suit—-Capacity to give 

*discharge—Civil Procedure Code, O. 32, 
R. 6—-Execotion application—Limitation— 


256 


881 


389 





3124 


910 : ————8oh. I, Art. 120—Suit by wargdar 


to set dside order of Gowernment rejecting 
claim to Ksmrtes and for declaration of bis 
right—< pplicability (P. C.) 35 at 47 


1 —— — Arts. 188 and 148 — Mortgages — 


Prior and subseguent—Suit by prior mort- 
gagee—Puisne martgagee rot impleaded— 
Sale and purchase by assignee from prior 
mortgagee—Subsequent suit by  puisne 
mortgagee— Purchase in execution—Suit 


for redemption— Limitation 602 


————*-Arts, 187 and 188—Suit by auction 


purchaser for redemption—mortgage to 
defendant by judgment debtor pending at- 
tachment—Void under S. 64, C. P. C.— 


Sulit barred 913 


————Art. 181—Restitution by party who 


was exonerated from decree but whose 
property was nevertheless sold—Applica- 
ilon for—Limitation—S. 18 of Limitation 
Act—Case under—Allegations necessary 
for raising vee D39 


———-—— Art. 189-—-Application ta revive pen- 


ding execution—Limitation—Starting point 
—Joint decree—Application to execute 
against some judgment-debtors—Saving of 


limitation against others 608 


——— Art, 183—Execution of decree— 


Limitation — Step-in-aid of execution — 
Datta for process— Payment of—Batta 
memo. not applying for issue of process— 
Effect rr 


(Bxpln. 1)—Decree passed 
jointly, etc —Whether a decree passed 
partly jointly and partly, severally is one ,.. 


537 


———~.Boh. I, Art. 188 (5)—Step-in-aid— 


Petition by assignee of decree to recognize 
the transfer and to execute—Whetber step- 
in-aid—Assignment subsequently held in 
valid—Whether the prior application one 
made in accordance with law 4 at 6 


Madras Act (I of 1814)—Applicability—Devi- 


see in remainder unborn at testator’s death 
—Subsequent birth and death of before 
1914—Vesting of remainder—Void—Ta- 
gore case— Whether the Act conferred es- 
tate or remainder-man’s heir on death of 


When commences life—Tenaat we 337 
—_———8§, 15—-Attachment before judgment Madras (Administration of *Hstates) Regula- 
of a decree—Effect of—Injunction not to tion III of, 1802, 8 16, ol, 7—Scope 
execute—Period during which attachment ‘of—Duty of Court--Mere than one clai- 
in force—If may be deducted in computing mant to the estate of the deceased—Jnuris- 

time for execution application we 4aL7 diction to decide on rival claims wee 770 
8. 18—Fraud—Continuing fraud— Madras City Tenints’ Protection Act (HI of 
Sale in execution of exonerated rc pro- 1982), 8. 9—Applicability—Tenant againat 
perty—Suppression of notice E whom decree in ejectmert had been obtatn- 
ed but who had not been actually eject- 
8. 19—Acknowledgment — Promise ed in execution at date of Act—Rifft to 

.to pay unnecessary 840| apply for sale of í 350 


Mad. Oity Ten, Prot. Act (III of 1932), 8. 9. DAGE, 





8. 9—Tenent in possession of ten- 
ple land— Right to compel trustce to sell 
the land 


Madras Civil Rules of Praotioe, R, 14—If ulira 
vires—C, P, Code, O. 33, R 5 are 


Madras District Municipalities Act (V of 1920), 
Ss. 54 (b) (11) and 89 (6)—Offence wnder— 
Deposit—Object df—No costs or compensa- 
tion ordered— Deposit to be returned 


8. 98—Municipal tax— Whether may 
be deducted as business allowance—In- 
come Tax Act, S. 10 (2), cl, 9 


—— -—— 58. 182—Powers of Municipal Coun- 
cil under—~Wall not bult upon public 
street— Removal of —Order for—Validity— 
Land encroached upon oncea street, but 
accused in possession thereof for over sta- 
tutory perlod—Removal of encroach- 
ment iu such a case—Order for—Validity 
— Distinction—Accused’s right in such a 
case—Law under Act IV of 1884 and un- 
der Act of 1920—Distinction, vee 


————8, 308—Rules framed under—R, 6 
—Enquiry into election dispnte—Power of 
Court to issue interim injunction—Discre- 
tion—C, P. Code, S. 94 and O. 39, R. 2— 
Applicability of 


——-——Rr. land 7 (1)—Candidate deemed 
to be duly elected under Rule 7 (1)—Vali- 
dity of election of —Dispute gs to—Decision 
of—District or Sub-Judge—Jorisdiction— 
R. 1—Scope of 


—— ——R. 8 (e)--Election dispute—Revising 
authority—Admission of claim by—Vali- 
dity of -If can be questioned in election 
dispute—“ Preparation” in R. 8 (e)— 
Meaning tha 


Madras Estates Land Act—Ryoti land— 
“Cultlvable’ usually and ordinarily culli- 
vated 


——— 58. 3 (d}—Applicability—Small plot 
of land—Suit by inamdar against tenant— 
Rights of parties—Considerations—Per- 
manent occupancy rights—Payment of uni- 
form and fixed rent—I!Inference—Kanda- 


——-—-8, 3 (6)—Darmilla inam lands—Snit 
for possession by inamdars against tenants 
—Jurisdiction—Civil or Revenue Courts — 
Inamdars alleging to be originally kudiva- 
ramdara only -Subsequent grant of melva- 
ram— Effect of 


—— — Bs. 8 (4), 153, 157 and 189— Land- 
holder purcbasing kudivaram interest tn 
holding— Ejectment of non-ocqupancy 1yot 
under time—Expiral lease for one year— 
Jurisdiction of Civil Court—Benamidar— 
Right to sue in ejectment. 


———8, 158— Exhaustive only of grounds 
of ejectment before Collector. (F. B.) 


163 (2)—Mesne profits—Waste 
land waually submerged in water--If ryoti 
land—Civil Court—Jurisdiction 
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Minor. 
Madras Looal Boards Act (BT Veo! 1920), 8, 56 


———(V¥ of 


Pac 


(2) (iv)—Disqualification for election— 
ao Magistrate g- Resignation of 
ofħce—Ií removes disqualification—Agcep- 
tance by Government neaessary 


1884), 8 78, (Proviso)— 
“Tenant!}—Meaning of—Licensee from 
inamdar— Payment of local tax by inter- 


f 


mediate landholder—kight to recover from e 


licensee 


sse 


Madras Regulation (X of 1881), 8. 2—Sale of 


minor’s estate—“Regular course of inheri- 
teance”—Meaning of—If exclades survivor- 
ship— Madras Revemue Recovery Act (Il cf 
1861), S. 63—Effect of Unregistered land- 
holder "ne 6 


Madras Regulation (XXV of 1802),8. 4——Lakhi- 


raj lands—Lands exempted from payment 
of revenue— Possibility of yielding revenue 
necessar y—Presettlement--Cattle-patps in a 
Zemindary not lakhiraj 7 


470 | Madras Revenue Recovery Act (If of 1864), B. 63 


—Effect on operation of Kegylation X of 
1831— Whether sale of minor (unregistered) 
landholder’s property void O 


' Malabar Law—Mahomedans following Maru- 
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| Minor— Agent appointed by guardian—Suit 
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makkatayam Jaw—Gilt, to daughter—lIn- 
cidents of tarwad property 


—— Nambudris — Law, applicable — 


Special usage—-Pleading and proof—Nam- 
budri t/iam—Mortgage by step-mother of 
family property—N8cessity—-Existence of, 
if vajidates mortgage 


Tarwad and tavazbi— Acquisi- 
tions by Karnavan—Presumption—Allot- 
mént of tarwad property for maintenance 
by Karnavan—Right of junior members to 
set aside—Denial of rights*of taPwad in 
tavazhi karar—If works out forfeiture «... 


vee 469 ` Maxim—Cujus est dere ejus est dispne: e— 


Hindu Father’s power to decide vabether 
legacy to son should be ancestral of sel- 
acquired in latter’s hands (P. C.) 


Memorandum allegens turpiiucdingn 
suam csi andiendus—Applicability in case 
of a joint fraudulent defence by several 
defendants—Suit by a defendant against 
co-defendants for contribution in respect 
of cests 3 


Ut res magis valeat quam percat— >» 
Construction of deeds—When to apply the 
principle (P. C.) 2 


against agent—If maintainable 2 


Decision in suit by or against— Res 
judicata— When not—gross negligence of 





guardian—What 1s 70 
-—De facio guardian—No authority to 
mortgage even for necessity C86 


Guardian~ Contract for saleof im- 
moveable property — Enforceability -~ 
"Subsequent sale to another for higher 


67 


05 


GO 


Minor, 


price— Rights of yefedee under prior con- 
tract—Specific performance 


consideration — 


the infani governing 


10 


eee 683 
——— Writ of habeas corpus— Welfare ofẹ 


Wisbes of the minot —Wbhen considered... 614 


Mortgage—-Consideration—Onus of proof of 
—Suitto enforce mortgage—Transfer of 
Proparty Act, 6s. 86-90—Mortgage —Con- 
Sideration for it being payment of debt due 
to third party by mortgagor--Non-payment 
thereof by mortgagee—hHffect—Snuit by 
mortgagee to enforce mortgage- Maintain- 
ability— Right to decree for sale 





Consideration anpaid for—Suit for-- 
Maintainability—Mortgagor’s right to ob- 
tain damages in such case—Transfer of— 
Validity—Transfer of Property Act, S.6 
(e) 


s Congfruction — Personal liability— 


Fiduciary capacity— When can be presum- 
ed—Election of remedies - Estoppel 


Decree ander O. 34, R.4 of Civil 
Procedure e— Receiver of property 
under mortgage— Effect of appointment of 
—Action by Receiver against decree- 
holder for account and possession 


—— Interest due under—Chbarge on pro- 
perty in regpect of—Rule— Exception — 





Deed displacing general rule—Construction. 


Joint mortgagees--Subsequent under- 
taking to pay amount toone mortgagee— 
If a valid discharge—Rolings of Bigh 
Court—How far binding on subordinate 
Couort—Fraud —Case not set out in plead- 
ings—New case if allowable in appeal-| 





Limitation Act, 8, 19—-What amounts to s 
0 


acknowlaigment. 


——-—~eMoveables—Sale of hybotheca by 
owner—, Purchase of similar articles— 
Mortga 


© 

Mortgage suit—Final decree in—Application 
for—Limitation—Civil Procedare Code, 
S. 105—Ex parte decree— Propriety of—If 
and when can be questioned ia appeal from 
final decree in sult—Mortgage suit—E«- 
parte decrees preliminary and final in— 
Order setting aside final decree while re- 
taining preliminary decree—Propriety of — 
If can be questioned in appeal from final 
tlecreo. ais 

Negotiable instrument — Promissory note 
—Suit by endorsee against maker and 

* endorser— Liability of—Presentation for 
payment—Notice of dishonoar—Cause of 
action--Limitation — Payment of portion 
of amount by maker—Effect 


Negotiable Instruments Act, 8. 29—Executor 
— Quardian—Pro-note by— Personal labi- 
lity under—I{ and when excluded—Note for 
debt binding on estate or minor's estate if 
decisive— Hindv Law—Joint family pro- 
perty—Father—Will appointing guardian 
of property for minor 80))—Validity 


168 


64 


e's llen if attaches to new article. 704 


641 


475 
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Occupancy rights (jote)—In lands held in com- 
moo by co sbarers—If can be acquired by 

a co-shareras against other co-sharers— 
By prescription or by purchase—lIf can be 
created by a co-sharer letting such lands 
(P. C.) 


Partition suit— Preliminary decree— Final 
decree— Proceedings for , passing of— 
®Plaintiff's default to take—Order to be 
made in case of—Dismissal of suit on 
ground of such default —Jurisdiction— 
O, 17, R. 2, Civil Procedure Code—Revi- 
slon against order of dismisgal—Inter- 
ference in—Civil Procedure Code of 1908, 
S. 115 (a) aad (c)—Applicability 


Partnership— Dissolution—Agreement at ; by 
Which firm's business and liabilities are 
taken over by one of the partners—Credi- 
tors not parties to—Effect of agreement 
upon, and upon partners inter se 


————Malabar ltavazhi— Karnavan of— 
Partnership trade by, with third parties— 
Other members of tavazhi—Rights of, 80 
long a3 partnership is a going concern— 
Rights on dissolation—Surrender of inter- 
ests of tavazhi by Karnavan under dissolu- 
tion arrangement—-Validily against otber 
members—Suit by them for recovery of 
their rightfol share in partnership—Marn- 
talnability 


Suit by partner to recover money due 
in respect of pdttnership — Limitatlon— 
Suit for accounts barred—Suit on judg- 
ment—Maintainability. eae 


Patta—Not a document of title or deed of 
grant—Merely record of Government de- 
mand 


Penal Code, 8. 161— Essentials of offence— 
Karnam receiving bribe from villager for 
getting darkbast land—Official act—If an 
offence ven 


8. 188—Application for transfer of 
criminal case—Affidavit by third party 
handed over to pleader and fled by him 
in Court—If amounts to information to 
public servant. eee 


8s. 326 and 149—~Charge under— 
Conviction under S. 326 alone—lIllegality 
—Irregularity coming under S. 537, Cr. P, 
Code—S. 149,1. P Code—Object of—If 
creates an offence—Conviction under sec- 
tion without a charge —Illegality—Irrega- 
larity —Ss. 148 and 326—Rioting—Convic- 
tion for—Legality—injunction restraining 
accased from interfering witb complain- 
ant’s possession—Entering upon land in 
disobedience of—Rewonsfrance by com- 
plainant—Attack by accused and injuries 
caused thereby— Convictfon in case o ons 


8. 3583—-Pablic sei vant acting in dis- 
charge of duty—eDistraint warrant autbori- 
ging distraint of property of defaulter— 
Attempt to distraint property of lessee of 
defaulter—Assault of person entrusted 
wilh warrant by lessee—Convictlagy of 
lessee for—Legality » 
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Penal Code, 8, 441. PAGE, 


8, 441—Criminal trespass—Hssen- 
tials of offence of—Intentios to commit 
offence, etc.—Necessity—Prior unregiste- 
red sale-deed accompanted by possession 
—Subsequent registered sale-deed-- Which 
prevails—Land under Rs. 100 in value... 437 


——8s. 449, 500—Rellgious controversy 
—Personal characger or respectab'lfty not 
assailed — Violent lan guage— Defamation... 664 


——8, 499—Defamation — Accused if 
must actually ulter defamatory words— 
Use of such words by another and accu- 
sed adopting them if enough— Married 
woman—Imputation of anchastity to— 
Complaint by husband—Right of—Penal 
Code, S. 499—Criminal Procedure Code. 


S, 198—Effect n 746 
———8, 499—(Exception 9)— Defama- 
tion—Sectarian disputes — Excommuni- 


cation of a member of a community—Pnbl.- 
cation in the course of duty—Good faith... 8 
Permanent tenancy —Adverse possession — 
Acquisition by—Whether possible in 
favour of tenant (P. C) 248 


—— — Long holding ata low and unvary- 
ing rent— Inference 598 


Pleader—Admission on question of law—If 


—-— Engaged in a number of suits—Ifa 
general agent—Limitation Æt, Art. 89 ... 483 


Pleadingsa—Amendment of—Allowed in se- 
cond Appeal-- Cause of action misconceiv- 
ed—Amendment of pleiut on terms all 
costs up to date be paid by plaintiffa—De- 
fendants to file new statements 20 


—— ——Mortgage by Hindu widow—Suit on 
—-Plea by reverstoner of no necessity—lIf 
includes plea of want of necessity for high 
rate of interest (P, C.) 329 


———— Plaint—Amendment — Hindu Law 
—Suit for partial partition—Not imaintatn- 
able— Amendment of plaint allowed in se- 
cond Appeal—Terms 908 


Poromboke—Jungle stream passing through 
survey field—Patta granled—I{ includes 
water channel — Liability of pattadar to pay 
water ceas—-Riparian rights—Mixed ques- 


tion of fact and law wee 503 


Practice— Evidence—Suit different— Evi- 
dence in—Admission of, despite objection 
by defendant—Legality—Judgment based 
on such evidence,—Setting aside of 640 


a ———High Court— Finality, of order— 
Appeal from fina order— Company — 
Winding up—Enforcement of payment of 
disputed debt—Abuse of process of Court. 710 

$ 6 


————High Court —-Interference by— 
Order complained of explred— Whether 


adjudication necessary 439 
————MSnit—maintainability--Plaint allega- 
tions alone to be looked into s 
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Pro. Insolvency &ct (VI of 1920), S, 28. PAGE. 


Presidency Towns Insolvency Aot (TII of 1909.) 
Sa, 2, 17 and 52—Order adfudication un- 
divided Mitakshara Hindua father ınsol- 
vek —If son’s undivided Shares vest in the 
Assignee Š {Pe C.) 


Principal and Agent—Insolvency Court and 
Receiver—Sale by latter of ınsolvent’s pro- 
perty—Snbsequent vesting order -— Ratifi- 
cation © ees 


Pleader for several suita—If general 


749 


agents —Limitation Act, Art, 39 s. 483 


Suit by agent for account— Claim {or 
interest—-Trade usage—Not excluded by 
Interest Act. © ant 


® 
Privy Council—Appeal— Costs of—Succes3sful 
appellant— Disallowance of costs to- Res- 
pondents unrepresented to appellant's 
knowledge—Delay in bringing appeal to 
hearing to consult appellant's interest as to 
advisability of prosecuting appeale a oe 


——_——~ Appeal—Death of parties—Repre- 
scntatives not tmpleaded Effect of decree 
—Addition of such representafives—Limi- 
tation—Limitation Act, Art, 181 eae 


Practice-—Csts—Record ina slate 
of confusion~—Solicitor’s fee for perosing 


312 


323 


154 


the record—Disallowanee, (P. C.) 502 
party bound 415 at417 | Provincial Insolvency Aot (III of 1907), 8s. 2 


(e) and 16—Joinl Hindu famjjy—father and 
sous—Ingolvency of father— What vests in 
Official Recelver—Propecrty or power of 
disposali—Sons’ righfto impeach binding 
natuge of debts—Adverse finding—Decree 
in favour of patty—Res-judicala 


———— 8s. 16 (5), 31—Insolvency of mort- 
gagfor—Sale by Official Receiver free of 
incumbrances—No actual consent by wort- 
gagees—Application to setafide sdle dis- 
missed—Suit to enforce mortgage—M@ain- 
tainability sie 


———(V' of 1920), 83. 2 and 27® Joint 
Hindu family- Father adjudged insol®¥ent— 
Sons’ interest if vests in Official Receiver 
~—~Sult for partition by sou—Maintainabi- 
lity of—Sale of property by Official Recas- 
ver prior to passing of vesting order by 
Court—Rights of purchaser—Order vest- 
iog property in Official Rece:ver—Ratifica- 
cation—Title by estoppel—Transfer of Pro- 
perty Act, S. 43, 





8. 56—Interiw protection to person 
who has applied to be adjudicated insol- 
vent—Grant of—District Jadge—Fower of 
— Order declining to grant protection—Iz- 
terference with, in appeal—Conditions ... 


Bs. 5. 83 and 3i—Interim protection 


487 


16 


749 


783 


before adjudicatlon—Power to grant... 530 
(Contra) 783 


8.9—Deed of arrangement—Agsent 

oí creditor—¥Effect—If{ deed can be relied 

on as act of insolvency wae 

— 8s 28 and 31—Insolvency—Right to 

apply for protection before adjudication ... 
s 


495 
530 


Fro, Insolvency Act (VI of 1920), $ 37. 


EE Bg. 27 ands. 66—Adyudication — If 
vests insolvent’s property in the Reccivor 
—Vosting Order—Necagsity of 


8, 39 (4)—Ruies framed by the 
Madra% Migh Cougt—R, 21 (b)—Credifor 
— Claim for ünal dividend—Notlce—Form 
of—Strict compliance necessary 


8. 51 (1)—Assets realised after the 
edate of the admission of the insolvency 
petition—Sale held before such date— 
Rights of execution creditor 


8. 58—Voluntary transfer—Trans- 
fer By aon 1n favour of fathe:—Payment of 
existing debts or transfegor—Provision for 
mintenance—Insulvency of transferor— 
Transfer when liable to be set aside—I?rand 
on future creditors—Bona ftde—Valuable 
consideration—Burden of proof 





Pecelver appointed by Court on application 
° of judgmept-debtors—Consent of decree- 
holder— Powers and duties of such Recei- 
ver— Res-judicqaia—Civil Procedure Code, 
1908, S, 11—Cıvıl Precedure Code, 1877 
(Act X of 1877), S. 13—Consent order 


Registration Act, 8.'77—Scope of enquiry by 
Court—Duty of Registration Officer when 
documents are presented 


8. 77—Suit for compulsory registra- 
tion—Decreg in—Appeal— Power of Appel- 
late Court to direet stay of registration 





Religious endowment—" Teese ” lands 
—Grant to the deity and not to Aarchakas— 
Long user by the latter—Evidentiaty value 
—Only in absence of evidence as to the 
terms of the graut 


Religious endowment—TrusteeLease by— 
Absence of words importing permanency 
— Duration of lease 


Remauf—Order of — Appeal from—Order 
under Qf 41, R, 23—Order under inherent 
power œ Court— Distinction 


eed 


Res-judioata—Constructive—None in execu- 
į tion proceedings ove 


—*—Execnution prcceedings —C. P, C,, 
S, 11, (Exp), LV)—Might and ought—Limi- 
tation not pleaded in a prior execution peti- 
tion— Plea not open in a later petition filed 
within 3 years 4 


—> Ioterlocutory orders—C, P. C., S, 11 
—Priociple of—Applicability 


Issue unnecessary — Finding on— 

e Party insisting upon decision on issue— 
Decision of Court in pursuance of—Decree 
not expressly embodying finding, but con- 
sistent therewith—Effect 





Minor—Deciston in suit by or ag- 
ainst— Res judicata against minor—Condi- 
tion8—Gross negligence of guardian ad 
litemn— What constitutes—Omniasion to rely 
upon a judgment in support of plea of res- 
judicata if gross neglgence—Second ap- 
peal — Grogs neghgence of guardian 
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Trade-mark, 


ad lutem— Finding as to--Interference with 
—Jurisdiction 


749 | Revenue authority — Order by—Should be 


240 
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759 


431 





286 


271 


after notice to party against whom made— 
Setting aside in Civil Courts—Prejudice to 
be shown 


eee 


Revenue Recovery—'' Defaulte: "—Lessee of 
pattad&r—If is onc á 


Revenue Bettlement— Lands assessed as dry 
— Rates 1f can be altered during period of 
seittement—Levy of euhanced rate—Suit 
against Government—if lies— Revenue Re- 
covery Act, S. 58—If a bar 


Sale-deed—Misrepresentation that it wasa 
mortgage-deed obtained by-—-Evidence— 
Registration—Attestation to be appended at 
—Statement by vendor in, that he had 
signed deed not as sale-deed, bat as mort- 
gage—Inference of misrepreseotation from 
—Piopricty 


Specific Performance—Contrast by minor’s 
guardian for sale of property—Buinding 
purpose—Enforceability — Against subse- 
qucot vendes for bigher price 


Specific Relief Aot, B. 42 (Proviso}—-Consequ- 
ential relief —Suit for declaration of plain- 
tiffs’ right as trostees of a Hindu temple 
and for injunction—Prayer for possession 
of temple and its properties if necessary. 


eee 


ete 


735 Btamp Act (II of 1899), 8. 26 and 35— Mining 


714 


at5 


286 | 


Jease—Clalm for royalty exceeding amount 
covered by stamp on lease— Payment of de- 
ficient daty and penalty 
Statute—Construction — statutes regulating 
succession or Wills—How to be read—Not 
as affecting paramount questions of public 
policy or depart from well-settled princi- 
ples of jurisprudence. (P. C.) 401 ad 


Subrogation—Mortgage prior—Decree on— 
Sale in executioa—Puisne mortgagee’s pay- 
went to avert — Subrogation to prior mort- 
gagoe’s righls— Puisne mortgagee’s right 
to—Nature and extent of rights acquired by 
subrogation—Prior mortgage as mortgage 
charge or as decree charge— Limitation to 
enforce right—Suit or execution p:oceed- 
ings — Appropriate procedure to enforce 
right of subrogation is such case—Decree 
of prior mortgagee satished by puisne mort- 
gagee’s payment—Effect 

Succession Act, 8. 107 and Exception— No 
ascertained fund—Iscome not given to le- 
gatee—Exception in applicable 


Survey Manual—Merely directions to survey 
officers—-No force of law 


(P, C.) 23, Trade-mark — ififringemegt — Importer of 


goods maoufactared by another— Reputa- 
tion of[—If{ cau be acquired—Infringement 
of right’ of importer—Action for—Main- 
tainability—Manufacturer being sole impor- 
ter—Sale in competition with—If and when 
actionable — Trade-mark — Passing off of 
goods—Principles of Jurisprudence gg to 
—Applicahility ın India 


PAGE. 


755 


447 


780 


128 


683 


671 


300 


405 


316 


(P. C.) 850 


503 


69 


| PEBTY ACT, 8. g. 


“ty Aot, 8.6 (e)—Ripht to À 


y mortgagor's asignece— 
isignincul bad 

> byOfficial Receiver--Sub 
dsder—lf relates back to 


a fur money unpaid 


sale’ 

~B, 56 (4)-Vendor’s lien—uot exclu- 

ded by a pronotbeiĝg taken for balance of 
price 


\ 
——-——8. 58 ~Milgage by conditional sale 
~—Sale and agr:ment to re-sell—Intention 
of the parties—;erma of the document 


8. 9i—Sn interested ab reversion- 
ary heir of fater to redeem latter's pro- 
perty—chargeor amount paid to set aside 
Court sale, one 


Tustee — Comprmise by, and deercé on 
foot of—Valict y as against trast—Condi- 
ons — Hindu Law — Joint family — 
father — wul{ bequeathing properties 
to charity —\on’s suit to set aside 
Will on groud that properties be- 
queathed were joint family properties 
over which fatlir had no disposing power 
—Compromise y which some of proper- 
tics taken by 80i—Validity—Suit by execu- 
tor—trustee to et aside decrec—Limita- 
tion Act, Art, 120—Applicability—Son 
brought in as tretee by compromise though 
testator express excluded him—Validity 
of Compromise tı that extents 


Trust—Aasignment of arrears of rent—As- 
signee to pag hal of net collections to as- 
signor—l{ formu trustee for latter—Insol- 
venoy of assigne:—If assignor only an un- 
secured credito: 


Trust deed—Conatrtotion-> Property title to 
which is subjectmatter of suit—Trust 
deed in respect of—-Management of proper- 
ty, conduct of salt, etc., with regard to 
same-~Power of vested ın trustee for pre- 
servation of ptoperty—Borrowing for pur- 
poses of suit—Paver of, of trustee and of— 
settlor—Creditors right to lien on property 
gained by litigation 


Trust—Trustee — Appointment—Founder's 
descendants in male line—Last survivor 
of—Right of—Appointment by such survi- 
vor—Validity—Property of trust alleged to 
belong to survivor as proprietor—Effect ... 
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PAGE, | ZAMINDARI, | 
Tiusts Act, 88 62 and 90—Setting 


435 


749 


622 | 


astdc uf 
court sale by benamindar egaivalent to re- 
purchasc—Real owner entitled to property 
subject to repayment cf decree-amount— 
charg& on the property for the latter 


———— 8, 80—Co-owners—foint patta dand 
—Defaaltin payment of Government ro- 
venue by owuer of one plot—Purchase at 
revenue sale by joint pattadar—Purchascr 
if a trustee for defaulter—Collectar— Pow- 
ers of with reference to revenue sales— 
Notico to persons affected by order—Neccs- 
sity for 


chasc lof mortgaged groperty—Breach of— 
Marketable title—Vendor'g duty to make 
out—Breach of—Agreement— Construc- 
tlon—Penalty— Provision in agreement by 
way of Contract—Act, S. 74 


Void and Voidable transactiona—Contract by 


| 


j Words and phrases— Kandayam à 


| 


a 


i 
| 
| 
| 
| 
93 | 


" 


guardian on behalf of minor—Voldable at 
instance of minor~Not void (Fs B.) 
— Enjoy—Not 
limited estate 
Kumrts—Goveinment Kumris and 
war gk mrss 


necessarily importing 
e 





PAGE, 


vv 622 


eee 755 
' Vendor and purohaser— Agreement for pit- 


145 


205 
598 


723 


(P. C.) 35 at 41 


——— Wargs and muliwargs— (P. C.) 35 ai 41 


—--—— “ Rent" in Madra8 Act (V of 1884) 
Whether means license fee from licensee 
to tap trees on an inam., © 


———"Tenant’’ in Madras Act (V of 1884) 
—- Whether includes Mcensee of right to tap 


date tyees—Quaere 


————— Thavanai—Meaning-Whether im- 
ports idea of credit 

gemindari—Lands in, dedicated as cattle- 
paths prior to Permanent Settlement—Dec- 
laration of Zemindar’s right tos—Sui®for— 
Villagers using lands as cattle-paths if ne- 
cessary parties to—Maintainability pf shit 
against Government—Conditions—Opgus of 
proof on Zamindar—Land EncrvacRment 
Act of 1905 —Penal assessment—Levy of, 
from occupants of lands let in by Zemindar 
—If affords cause of action of Zemindar 
—S, 7 of Act— Preliminary notice nnde? 
—If affords cause of action— Regulation 
XXV of 1802, S. 4—Luakhiraj lands—Public 
roads if 
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